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1 INDEX 1 MR. DEAN: This is going to be the deposition of 

2 2 Defendant, Michael, Dr. Michael 

3 WITNESS PAGE 3 Mastromarino taken by the Plaintiffs 

4 MICHAEL MASTROMARINO 4 pursuant to Notice and agreement of 

5 Examination by Mr. Dean 15 5 counsel. My name is Kevin Dean. I'm 

6 6 here on behalf of Plaintiffs. We'll 

7 7 go ahead and enter our appearances for 

8 8 everybody on the record: Kevin Dean 

9 9 for the Plaintiff. 

10 10 MR. KUHARSKI: Michael Kuharski for the Plaintiff. 

11 11 MR. COHAN: Larry Cohen. Anapol, Swartz and Weiss 

12 12 for the Plaintiffs. 

13 13 MS. HAGUE: Melissa Hague for the Plaintiffs. 

14 14 Continue with the appearance. 

15 15 MR. D'AVANZO: Joseph D'Avanzo of Wilson, Elser, 3 

16 16 Connecticut Drive, White Plains, New 

17 17 York for Defendant, RTI Donor 

18 18 Services, Incorporated. 

19 19 MS. BENSE: Denise Brinker Bense. Cozen, O'Connor 

20 20 for RTI. 

21 21 MR. GAUDIOSO: Peter A. Gaudioso. McElroy, Deutsch, 

22 22 Mulvaney, Carpenter, Morristown, New 

23 23 Jersey on behalf of Steve A. Finely 

24 24 and Berardinelli, Forest Hills 

25 25 Memorial. 
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1 EXHIBITS 1 MR. SALZAR: William Salzar. Swartz, Cambell on 

2 2 behalf of Nationwide Mutual Insurance. 

3 DEPOSffiON EXHIBITS PAGE 3 MS. DUX: Catherine Dux. German, Gallagher and 

4 53- Contract between BioTissue and Tutogen 169 4 Murtagh, Philadelphia, for Liberty 

5 54- Contract between BioTissue and Tutogen 170 5 Cremation and Garzone Funeral Home, 

6 6 Louis Garzone. 

7 7 MR. ZAMBITO: Charles M. Zambito for Defendants 

8 8 Thomas E. Burger and Thomas E. Burger 

9 9 Funeral Home, Inc. 

10 10 MS. POLETTO: Janet Paletta. Hardin, Kundla, McKeon 

11 11 & Paletta for Tutogen Medical of 

12 12 United States. 

13 13 MS. FLEISSIG: Liza Fleissig of Quirk and Bakalar on 

14 14 behalf of Medtronics entities. 

15 15 MR. GALLUCO: Mario Gallucci, on behalf of Gallucci 

16 16 2550 Victory Boulevard, Staten Island, 

17 17 New York on behalf of Michael 

18 18 Mastromarino. 

19 19 MR. DEAN: 

20 20 Okay. Pursuant to discussions with 

21 21 counsel before we started the deposition, we 

22 22 had a couple of things we want to put on the 

23 23 steno. 

24 24 Number one: The Plaintiffs are agreeable 

25 25 that any objection lodged by any Defendant does 
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1 not have to be repeated and that objection is 1 outstanding appeal in the State of 

2 good for all Defendants. 2 Pennsylvania. So I'll go question by question 

3 Number two: To the extent that there's 3 on that. I know that you guys are going to 

4 any documents used during the deposition, I 4 have some questions because he did enter a plea 

5 have provided a copy of all of the exhibits 5 of guilty and did allocute, so I'm quite aware 

6 that we will be using today to Mr. Gallucci, 6 of that, but Jersey is definitely off limits. 

7 they're premarked, and I have also provided a 7 MR. DEAN: 

8 single copy to the Defendants that are 8 Anyone else on the telephone that have --

9 premarked. And to the extent any of the other 9 actually we haven't gotten the appearances of 

10 Defendants need to utilize a copy of those 10 the counsel on the telephone I don't believe 

11 exhibits, they will confer with the Defendants 11 yet. So is there anyone on the telephone, 

12 at a break or before they start their 12 counsel for a Defendant or a Plaintiff that 

13 questioning to receive a copy. 13 would like to enter their appearance for the 

14 All objections except as to form are 14 record at this time? 

15 reserved until trial. Any Defendant that makes 15 A Yes. 

16 an objection, however they coach it in items of 16 MS. SAU\ZAR: This is Lisa Salazar from McCarter and 

17 object or objection will be presumed to be an 17 English for the Blood and Tissue 

18 objection to form and their objections are 18 Center of Texas. 

19 preserved for all Defendants related thereto. 19 MR. DEAN: Can you start over, please. Can you 

20 Anything else? 20 start over please? 

21 MR. D'AVANZO: 21 MR. KEAVENEY: Excuse me? Okay. Andrew Keaveney of 

22 It's also stipulated and agreed that ·any 22 Landman, Cosi, Ballaine and Ford for 

23 motion to strike testimony, whether it be 23 Defendants Profetta Funeral Home. 

24 because it's not responsive to the question or 24 MS. LEWIS: Shari Lewis for English Brothers 

25 otherwise are also reserved until the time of 25 Funeral Home and -- (inaudible) 
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1 trial. 1 MR. CHOLEWA: Stuart Cholewa. Law offices of 
2 MR. DEAN: 2 Michael E. Pressman for English 
3 Also when we go on video the videographer 3 Brothers Funeral Home. 
4 is going to read off the captions of the case 4 MR. DEAN: 
5 that the deposition is being taken in, but all 5 Can we also do something else, please, to 
6 counsel have agreed that this deposition is 6 assist the court reporter I'm going to ask the 
7 being taken at this time for use in all relate 7 court reporter to please give either her email 
8 pending actions related to the human tissue and 8 address or identify herself on the steno at 
9 family donor cases pending in whatever 9 this time and those lawyers that are on the 

10 jurisdiction they may be pending in, all 10 telephone, we're having some difficulty 
11 counsel on both sides have received notice and 11 hearing. If you would send an email to the 
12 have had an opportunity to appear by phone or 12 court reporter or a letter to identify 
13 in person. And that's all that I have at this 13 yourself, I am happy to supplement the 
14 time. Are we good? 14 deposition with your appearances. Just so that 
15 MR. GALLUCCI: 15 we make sure that the court reporter has your 
16 Michael Mastromarino is not going to be -- 16 name and identity down correct. 
17 well, you can ask him the questions, but I 17 THE VIDEOGRAPHER: 
18 would prefer you didn't. He's going to assert 18 The email address is admin, A-D-M-I-N at 
19 a Fifth Amendment right to any questions 19 Metschl dot com. Mas in Michael, E-T-S as in 
20 involving New Jersey or his -- any business he 20 Sam, C as in cat, H as in Henry, L. 
21 operated in the State of New Jersey or any 21 MR. DEAN: 
22 activities he conducted in the State of New 22 Okay. Does, if everyone in the room is 
23 Jersey. 23 ready, Mr. Gallucci, Dr. Mastromarino, we're 
24 I'll go question by question on the 24 ready to proceed with turning the video on and 
25 Pennsylvania cases. He still has an 25 swearing the witness. 
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THE VIDEOGRAPHER: All set? 
MR. DEAN: I'm good. 
THE VIDEOGRAPHER: 

1 
2 
3 
4 
5 
6 
7 
8 
9 

Today is Wednesday, December 16th, 2009. 
The time is nine 9:36. The location is the 
Wende Correctional Facility in Alden, New York. 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

This deposition involves the following 
actions. Supreme Court, State of New York, 
County of Richmond in Re: Human Tissue 
Litigation. Index number is 750,000 dash 08. 
United States District Court, District of New 
Jersey in Re: Human Tissue Product Liability 
Litigation. Docket number 206CV135WJM. MDL 
number 1763. The Court of Common Pleas, 
Philadelphia County electronically filed 
October term 2007 number 002538. Lead 
Consolidated Action. Superior Court of New 
Jersey Law Division, Bergen County Civil 
Actions. Docket number L719807. Maureen 
Chapman, et al, Plaintiff V BioMedical Tissue 
Services, LTD, et al, Defendants. Superior 
Court of New Jersey Law Division Essex County 
Civil Action. Docket number L154608. Joseph 
Vizzi, et al, Plaintiff V BioMedical Tissue 
Services, LTD, et al, Defendants. Superior 

Page 15 
1 Court of New Jersey Law Division Bergen County, 
2 Civil Action Docket number L893508, Carol 

3 Bernard Plaintiff V BioMedical Tissue Services, 

4 LTD, et al, Defendants. Our court reporter 

5 will now swear the witness. 

6 Whereupon, 

7 MICHAEL MASTROMARINO, 
8 After having been first duly sworn, was examined and 

9 testified as follows: 
10 THE REPORTER: State your full name and address for 

11 the record? 

12 THE WITNESS: Michael Mastromarino, Wende 

13 Correctional Facility. 

14 EXAMINATION 

15 BY MR. DEAN: 

16 Q Good morning, Dr. Mastromarino. My name is Kevin Dean. 

17 I'm with the law firm of Motley, Rice out of 

18 Charleston, South Carolina. I'm here on behalf of a 

19 number of Plaintiffs to take your deposition in the 

20 cases that were just identified. For the record, would 

21 you give us your full name again? 

22 A Michael Mastromarino. 
23 Q And Dr. Mastromarino, where are we situated today to 

24 take your deposition? 

25 A Wende Correctional Facility. 

Page 16 
1 Q And are you currently incarcerated here at this 

2 facility? 

3 A Yes, sir. 
4 Q And when were you sentenced and began that sentence 

5 here at Wende Correctional Facility, approximately? 

6 A I believe, I recollect I was sentenced in June of '07 

7 at New York State Supreme Court. 

8 Q To your left I prepared a little board. We'll go 

9 through it a little bit later in the deposition, but I 

10 want you to know that with respect to the cases I'm 

11 here about today, I represent 30 families that are 

12 identified on the board to your left whose loved ones 

13 had their tissue and human remains taken and 

14 distributed that were going to be talking about today 

15 and I'll introduce you to each of those, but I want you 
16 to understand that's why I'm here today? 

17 A Yes. 

18 Q Now before I get into some of your background and go 
19 through some documents today, I want to go right to the 

20 issue about why we're here today. And if you would, 

21 could you take a look at-- did you -- first of all 

22 before I show you the document. Before you were 

23 sentenced or engaged in any criminal proceedings as far 

24 as formal criminal proceedings related to this case, 

25 did you give some television interviews? 

Page 17 
1 A Yes, sir. 
2 Q I'm going to show you what we previously marked as 

Plaintiffs Exhibit 101 and ask you to take a look at 

that exhibit. 
3 

4 
Bates stamp? 5 MS. POLETTO: 

6 MR. DEAN: 

7 

8 

Dr. Mastromarino, for the record would 

you identify the Bates stamp number in 

the bottom right-hand corner of the 

9 document at the beginning number and 

10 then read for us the last number at 
11 the last page. 

12 THE WITNESS: You want me to read this med number? 

13 BY MR. DEAN: 

14 Q Yes? 
15 A Med 006000125. 

16 Q And the last page? 

17 A Med 006 dash 0000151. 

18 Q Can you identify on the face of the document what it 

19 appears to be? 

20 A This looks like the Prime Time interview that I did 

21 with -- what's his name, Chris Cuomo. 

22 Q What is the date of that interview? 

23 A March 20th, 2006 -- I'm sorry, 3/9/06. 

24 Q And did you actively participate and answer some 

25 questions related to this case and the inquiry we're 

5 (Pages 14 to 17) 
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Page 18 Page 20 
1 making today in that broadcast within that program? 1 truth and when I pled guilty, from that point forward I 

2 A ·Yes, sir. 2 have told nothing but the truth. 

3 Q If you'll turn to the highlighted, the red tag that I 3 Q Do you know -- I don't have a list of all the charges 

4 have there and would you read into the record the 4 present with me, but do you generally remember the 

5 question that was asked of you and the Bates number of 5 nature of the charges that you entered a plea to in 

6 the page first, if you don't mind? 6 Kings County Criminal Court in New York? 

7 A Med 006 dash 000137. 7 A I remember all of them. 

8 Q Okay. And the highlighted question that was asked by 8 Q Could you tell the court and jury what those crimes 

9 Mr. Cuomo, could you please read that into the record? 9 were? 

10 A Were you cutting up bodies and parting them out for 10 A Urn, enterprise corruption, reckless engagement and body 

11 profit without consent of the next of kin. 11 stealing. 

12 Q And what was your answer in March of 2006 to that 12 Q Subsequent to that allocution I assume you were 

13 question? 13 incarcerated at that time? 

14 A Absolutely not. 14 A Yes, sir. 

15 Q Now we're sitting here taking your deposition in this 15 Q Okay. And what sentence were you given as a result of 

16 case now approximately three and a half, almost four 16 your plea? 

17 years later. When you gave that interview back in 17 A Eighteen to 54 years. 

18 March of 2006, was that a truthful statement? 18 Q Now in the allocution in New York, Exhibit 102, is 

19 A No, sir. 19 there anything in your allocution or your testimony 

20 Q As a matter of fact, subsequent to that you were 20 that day wherein you identified the involvement of any 

21 engaged in some criminal proceedings; is that correct? 21 others in this body stealing? 

22 A Yes, sir. 22 A I'm sorry, repeat the question? 

23 Q In what states were those, or what jurisdictions do you 23 Q Yes, sir. In your allocution and your testimony that 

24 remember those proceedings were? 24 day, March of 2008, did you identify in that document 

25 A New York, Pennsylvania. 25 the participation of any other individuals or entities 

Page 19 Page 21 
1 Q I'm going to show you what I previously marked as 1 that were involved in this activity regarding the 

2 Exhibit 102. And for the record this is not a Bates 2 stealing of the human tissue? 

3 stamped document, but it is an in court proceeding 3 A Not in this, from the questions that the DA asked me, 

4 dated March the 18th of 2008. It's what's been 4 no. 

5 commonly referred to as; the allocution of the 5 Q But were others in fact, were others in fact involved 

6 Defendant, Michael Mastromarino taken in Supreme Court 6 in this scheme along with you? 

7 of the State of New York, County of Kings and in the 7 A Other than the people that were noted in this plea 

8 criminal action number 8201 slash 2006. Do you have 8 allocution? 

9 that in front of you, Dr. Mastromarino? 9 Q Yes, sir? 

10 A Yes, sir. 10 A Yes, there were. 

11 Q Isn't it true that in March 18th, 2008 in that 11 Q Who did you actually identify in the plea allocution as 

12 allocution you entered into a plea related to the 12 being involved in this activity with you? 

13 violations of certain loss which is why you're 13 A Sir, I never identified any of the companies or 

14 incarcerated here, today? 14 individuals in this plea allocution, I just answered 

15 A Yes, sir. 15 yes or no from the questions that the District Attorney 

16 Q And in that allocution did you change your position 16 asked me. 

17 from the position you had taken in 2006 in the ABC News 17 Q Were others involved in this process of the unlawful 

18 interview that you had, in fact, engaged in and 18 desecration of the human remains and processing of the 

19 participated in the removal and desecration of some 19 tissue and bones from these families, were others 

20 human remains without the consents of those families? 20 involved in it with you that are not involved in this 

21 A Yes, sir. 21 allocution? 

22 Q Why did you say what you did in March of 2006 and then 22 A Yes. 

23 change that position in March of 2008? 23 MR. D'AVANZO: Objection to the form. 

24 A During the Prime Time interview, this was before the 24 MR. DEAN: Can you tell me the names and identify 

25 legal proceedings started and I was not telling the 25 for me the individuals and companies 

...................... ··'·"·"·-'·'·"·'·"·'·'"'"·'·' 
6 (Pages 18 to 21) 



Page 22 Page 24 

1 and entities that were involved with 1 BY MR. DEAN: 

2 it, with this activity with you? 2 Q Yes, sir. Tell us what page you're reading from? 

3 THE WITNESS: If I understand the correction, the 3 A I can start on page five. At the bottom it says, isn't 

4 question correctly is that you want me 4 it true that the tissue harvesting operation engaged in 

5 to identify the companies and/or 5 in a pattern of criminal activity that began in June 

6 personnel at those companies that I 6 '01 through October 31st of 'OS and while acting in 

7 did business with? 7 concert with others each participated in employed or by 

8 MR. DEAN: Any individual and/or company that you 8 otherwise associated with the tissue harvesting 

9 participated with in the process of 9 operation. Then Mr. Hanshaft then went on to, and 

10 facilitating the wrong doing that 10 other individuals. 

11 we're here today to talk to you about? 11 Q If you read into the record the names of the 

12 OBJECITON TO FORM. 12 individuals that you identified here? 

13 (Whereupon, witness conferring 13 A Yes, sir. Joseph Nicelli, Christopher Aldorasi, Lee 

14 with Mr. Gallucci.) 14 Cruceta, Kirssy Knapp, Tim O'Brien, Sue O'Brien, 

15 MR. DEAN: Let me see if I can clear up the 15 Margaret Dos Anjos, Rene Guillermo, Anthony Pagan, 

16 question and make it a little easier, 16 Steven Finely, Robin Maitner, Victor Gomez, James 

17 and we'll break it down in two 17 McCafferty, Jason Gano, Scott Badger, Serelle Gatton, 

18 subparts, okay. Are there individuals 18 Gerald Garzone, Louis Garzone, Darlene Deats, Kevin 

19 not connected with any company or 19 Vickers, Nicholas Slayer and others; is that true? 

20 entity that were involved in this 20 Q What was your answer? 

21 scheme that also got criminal 21 A Yes, sir. 

22 sentences that are not mentioned in 22 Q Now let's go back to the question that was asked by 

23 the allocution? 23 Mr. Hanshaft on page five, and I'll read it again into 

24 THE WITNESS: Say that again? 24 the record. It says question -- or statement. Isn't 

25 MR. DEAN: Yes, sir. Are there individuals that 25 it true that the tissue harvesting operation engaged in 

Page 23 Page 25 

1 were also involved in this scheme 1 a pattern of criminal activity beginning on or about 

2 along with you that are not connected 2 June the 1st 2001 and continuing through on or about 

3 with any entity or company that are 3 October 31st, 2005, in that you, while acting in 

4 not identified in here as being 4 concert with others each participated in, were employed 

5 participants with you in this scheme? 5 by or otherwise associated with this tissue harvesting 

6 THE WITNESS: No, sir. 6 operation. And your response was yes? 

7 MR. GALLUCCI: 7 A Correct. 

8 In the allocution in Brooklyn the District 8 Q But when Mr. Hanshaft asked you that question he never 

9 Attorney lists a number of people and my client 9 asked you to go back and identify who you were 

10 agrees to the list of people named by the 10 identifying as the others? 

11 District Attorney during that allocution that 11 A Yes, sir, correct. 

12 were involved with him. They're all in Exhibit 12 Q He just asked you the next question to ask you about 

13 102. 13 individuals that you were identified? 

14 Is your question to him, are there any 14 A Other individuals other than the prior paragraph, yes, 

15 other people other than the people that are 15 sir. 

16 listed in Exhibit 102 that were involved in the 16 Q Can you now identify for me any others that you didn't 

17 desecration or whatever this deposition is 17 mention that acted in concert with you or participated 

18 about? 18 in this tissue harvesting operation that were not 

19 MR. DEAN: Let me just ask this question for you 19 mentioned on page five and six. 

20 to clear that up. Can you read into 20 OBJECITON TO FORM 

21 the records the names of the 21 MR. GALLUCCI: Sir, do you want individuals or i.e. 

22 individuals that are mentioned in 22 companies? 

23 allocution that were involved in this 23 MR. DEAN: I want you to name those entities and 

24 scheme that you participated with? 24 individuals that you can, as you sit 

25 THE WITNESS: You want me to read the names? 25 here today recollect? 

7 (Pages 22 to 25) 
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1 MR. GALLUCCI: 

2 

He's indicating to me that it's a list 1 MR. D'AVANZO: Objection to the form. 

MR. DEAN: 

and he needs a couple of minutes, if 

you would give it to him, so he could 

write out the list of people that were 

involved in the criminal activity? 

I would be happy to give him that time 

because this is very important. Can 

we go off the video just for a moment? 

3 

4 
5 
6 
7 

8 
9 THE VIDEOGRAPHER: Off the record. The time 10:01. 

10 MR. DEAN: 

11 

Good morning. For the record, the 

steno, could you enter your 

12 appearance? 

13 MR. WALL: Don Wall, Yost and Trutta for James 

14 McCafferty. 

15 THE VIDEOGRAPHER: We're on the record at 10:02. 

16 CONTINUED EXAMINATION 

17 BY MR. DEAN: 

18 Q Now have you had an opportunity to make a list like we 

19 talked about before the break, Dr. Mastromarino? 

20 A Yes, I made a list of the best of my ability as of 

21 right now and if I recollect anyone else, I will let 

22 you know as the deposition goes on. 

23 Q And before you answer the question, I want to go back 

24 and make sure we're clear. One of the charges that you 

25 mentioned that you pled guilty to was, I believe you 

1 
2 A 

3 Q 
4 A 

5 Q 
6 
7 

categorized it as enterprise corruption charge? 

Yes, sir. 

Enterprise corruption liability? 

Yes, sir. 

Page 27 

Was that charge one with regard to enterprise lia -

corruption one that involved your participation in a 

pattern of criminal activity associated with tissue 

8 harvesting operation? 

9 A Yes, sir. 

10 Q All right. With others? 

11 A 

12 Q 
13 

14 A 

15 

16 

17 

18 

19 

20 

21 

Correct. Yes, sir. 

Can you identify who those others are that you now 

identified, made a list of? 

Others at that point in time I would just like to 

reiterate that when my attorney and I spoke with the 

District Attorney for this plea agreement I agreed to 

corporate with them and give them some information that 

is not part of this plea agreement because of-- I did 

not want to be incarcerated on Rikers Island with 

people thinking that I cooperated with the District 

Attorney, so there was a meeting prior to the 

22 sentencing of me and that's where, with the District 

23 Attorney I went over some of the information I'm about 

24 to give you now. 

25 Q Can you give me the names of those others. 

2 THE WITNESS: Urn, I'll start with the companies that 

3 I was working with which would, one 

4 would be Regeneration Technologies; 

5 two, is LifeCell; three is Tutogen. 

6 THE REPORTER: Three is? 

7 THE WITNESS: Tutogen. Some of the people that I 

8 

9 

10 

11 

12 

13 

had working relationships with 

throughout the time of the tissue 

harvesting operation and the 

enterprise corruption was Rick 

Kolovich, Roger Rose, Carrie Hartill 

14 MR. DEAN: Can you stop there and ask you, where 

15 were those individuals you just named 

16 off, where were they employed? 

17 THE WITNESS: They were employed with Regeneration 

18 Technologies. 

19 BY MR. DEAN: 

20 Q Is Regeneration Technologies also known as RTI? 

21 A Yes. 

22 Q You can continue. And if you would, when you identify 

23 these individuals, if they have a company affiliation 

24 if you can provide it? 

25 A Next would be some of the LifeCell employees that I was 

1 
2 

3 

4 Q 
5 

6 A 

7 Q 

Page 29 

intimately involved with. One was Dr. Michael Bauer, 

Pat Marango, Glen Greenleaf, Usa Collern, Scott 

Bottenfeld. And from Tutogen, P.J. Pardo. 

Now I'd like to mark that -- is that list made on a 

separate piece of paper? 

No, but I can write it again. 

Okay. That's satisfactorily. We're good. Now--

8 A And there may be -- discuss me. There may be others as 

9 I just told my attorney and as I go along if I remember 

10 somebody I'll let you know. I can't sit here and say 

11 
12 

13 

14 

15 

16 Q 
17 

18 A 

19 Q 
20 

21 

that this is, I'm doing this for five years and I have 

dealt with a lot of people from all of these companies, 

this is people that come to the top of my head, off the 

top of my head, but there maybe one or two that just 

don't remember at this point in time, so. 

And we'll supplement the record with that later on if 

you have that recollection, fair enough? 

Yes, sir. 

Now with respect to that list of others that you have 

just provided the court and jury, are you aware whether 

or not those others had knowledge of what you were 

22 doing with regard to the consents and consent forms? 

23 MR. D'AVANZO: Objection. Can you repeat the 

24 question? 

25 MR. DEAN: Sure. My question to you is very 
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1 
2 

simple, and that is, are you aware as 
Page 30 

3 
4 

MR. D'AVANZO: I'm objecting to the form. You don't 

5 
6 MR. DEAN: 

7 
8 
9 

10 
11 

have to say it's very simple. He 
understands your questions. 

My question to you, Dr. Mastromarino 
is this, do you have personal 
knowledge as to whether or not any of 
those others you have just defined 
were aware of what you were doing with 
regard to the scheme involving the 

12 tissue harvesting operation? 
13 MR. D'AVANZO: Objection. 
14 THE WITNESS: I believe that --I'm trying to answer 

15 this as accurately as I can. That 
16 there was what I recall a conscious 
17 avoidance where as long as the 
18 paperwork was satisfactorily on a face 
19 value for audits, nobody ever asked 
20 any questions. 
21 MR. DEAN: Were you ever questioned about any of 
22 your paperwork or any of the donors 
23 rejected because the paperwork itself 
24 was not in order? 
25 THE WITNESS: Well I'm going to speak in general 

1 
2 
3 
4 
5 
6 

7 
8 
9 

10 
11 

Page 31 

with the companies the way it worked 
it with the quality people that 
received the paperwork. There were 
times throughout the years where they, 
not that they questioned the 
paperwork, that there was discretions 
with one piece of paper to the next 
where things didn't add up, so then 
they would fax us questions and say, 
would you please correct, sign and 
send back so that way everything would 

Page 32 

1 forms? 
2 MR. D'AVANZO: Objection. 
3 THE WITNESS: No, sir. The only thing that was 

4 
5 
6 

required is to make sure that we were 
in compliance with ATV regulations and 
FDA guidelines. 

7 MR. DEAN: 
8 

Were you ever told by any of those 
individuals or those entities or any 

9 

10 
11 
12 
13 

of their employees that they 
themselves had called any of the 
consents, any of the individuals that 
had allegedly provided consents to 
verify whether or not you had 

14 authorization? 
15 THE WITNESS: I was told that they would never call. 
16 BY MR. DEAN: 
17 Q Do you remember who told you that or what entity? 
18 A 
19 

20 Q 
21 A 
22 Q 
23 
24 
25 

1 
2 A 

3 Q 
4 
5 A 

6 Q 
7 
8 
9 

10 
11 

That was told in the very beginning of my, of opening 
the tissue bank. And Rich Kolovich told me that. 
Which company is Mr. Kolovich with? 
Regeneration Technologies, i.e. RTS. 
Now let's move to your Philadelphia allocution, and 

that's Plaintiffs Exhibit 103. And were you also 
charged with some similar crimes in the State of 
Pennsylvania and entered some pleas in that 

Page 33 

jurisdiction? 
Yes, sir. 
And as Plaintiffs Exhibit 103, can you tell the court 

and jury what that document is? 

What this document is? It's the sentencing document. 
For the record, this is a transcript dated 10/22/2008 

in The Court of Common Pleas of 1st Judicial District 
of Pennsylvania, the Criminal Trial Division. It's 

12 be in its proper form so that way the 12 

titled; Commonwealth versus Michael Mastromarino 
CP51CR0012750 dash 2007, and it was before the 
Honorable Glen Bronson. And I believe the judge who 
sentenced you in the New York State proceeding was 
Judge Justice John Walsh; is that correct? 13 case can get cleared. 13 

14 BY MR. DEAN: 14 A 
15 Q Were you ever asked with regard to the number of 15 Q 
16 consents that show on their face that they were done by 16 A 

17 telephone consents, were you ever asked by any of those 17 Q 
18 companies or any of those individuals you named off to 
19 call yourself to verify consent, number one? 
20 MR. D'AVANZO: Is that a question? 

18 A 
19 Q 
20 
21 A 

You're referring to New York? 
In New York? 
Yes, that's correct. 
And then in Pennsylvania it was Judge Bronson. 
Correct. I believe the date was October 22nd, 2008? 
Yes, sir. And in that allocution what charges did you 

enter a plea to in the State of Pennsylvania? 
Urn, they were pretty much the same charges as the 21 MR. DEAN: 

22 
Were you ever asked by any of those 

entities or individuals to make 22 charges in New York; corrupt organization; forgery, 

23 
24 
25 

follow-up calls to verify consents for 
any of those individuals who show as 
telephone consents on the consent 

23 falsification of business records, conspiracy, theft by 
24 deception for business practices, from my recollection. 
25 Q Can you tell the court and jury as a result of those 
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1 pleas were you given sentences? 

2 A · Yes, I was. 

3 Q What were those sentences? 

4 A The sentencing there was 25 to 50 years to run 

5 concurrent with New York sentence. 

6 Q And what was the New York sentence? 

7 A Eighteen to 54. 
8 Q And how long have you been incarcerated? 

9 MR. GALLUCCI: Objection. 

Page 34 

10 MR. DEAN: How long have you been incarcerated 

11 today? 

12 MR. GALLUCCI: Objection. It doesn't matter. 

13 MR. DEAN: Is it-- Dr. Mastromarino, have you 

14 

15 

16 

been continuously incarcerated since 

you entered that first plea in March 

of '08? 

17 THE WITNESS: Yes, sir. 

18 BY MR. DEAN: 

19 

20 

21 

22 

23 

Q 

A 

Q 

24 A 

25 Q 

1 
2 A 

3 

4 Q 
5 
6 A 

7 

8 Q 
9 A 

10 Q 
11 A 

12 Q 
13 A 

14 Q 
15 A 

16 Q 
17 A 

18 Q 
19 A 

20 Q 
21 

22 A 

23 Q 
24 

Now let's go back in time, now that we've gotten those 

items out on the table and tell the court and jury --

first of all, how old are you? 

I'm 46 years old. 

Do you have family? 

Yes. 

Can you tell the court and jury a little bit about your 

Page 35 

family? 

Urn, my mom, my dad recently deceased in September. I 

have a wife -- an ex-wife and two children. 

Can you tell the court and jury your wife's name and 

the name's of your children? 

Michael Anthony Mastromarino and Gerald Joseph 

Mastromarino. 

And how old are those children? 

Fifteen and 12. 

And your wife's name? 

Barbara, Barbara Mas -- Barbara Rafel. 

You're now divorced? 

Yes. 

From your wife? 

Yes. 

And she's taken a new name or? 

Her maiden name. 

Now in 2005, prior to 2005 where did you reside? 

Urn, in Fort Lee, New Jersey. 

Now let's go back and tell me a little bit about your 

educational background? 

Urn, from high school or college or? 

Tell us starting with high school, where did you 

graduate from high school? 

25 A Admiral Farragut Academy, which is a navel academy in 

Page 36 

1 Pine Beach, New Jersey. Then I went to Milford Academy 

2 for a year and then University of Pittsburg and then 

3 NYU Dental School. 

4 Q Let's stop right there and let's take it one at a time 

5 so we understand a little bit more about your 

6 background. When you were in college, what time frame 

7 were you in college, if you remember, and what were you 

8 majoring in? 

9 A From '84 to '88 I was at University of Pittsburg and I 

10 
11 Q 
12 

had a degree in biology. 

Did you, were you engaged in any extracurricular 

activities while in college? 

13 A 

14 

15 

Yes. I played football there. Prior to that Milford 

Academy, which is a prep school which is where I went 

there for football. 

16 Q And you graduated with a biology degree? 

17 A Uh-huh. 

18 Q What did you do after --

19 MR. GALLUCCI: Yes or no? 

Yes, sir, I'm sorry. 20 THE WITNESS: 

21 MR. DEAN: What did you do after you graduated 

22 from college? 

23 THE WITNESS: Went to NYU Dental School. 

24 BY MR. DEAN: 

25 Q Okay. And how long did you-- what dental school was 

1 it? 

2 A NYU Dental School. 

3 Q How long were you there and the time frames? 

4 A Eighty-eight to '92. 

5 Q And as far as your football, I believe you said you 

6 played football from '84 to 88. Did you pursue 

7 anything after, football related after college? 

Page 37 

8 A 

9 

I was at the combine, but I got into school and started 

to pursue my surgical education. 

10 Q Now when you graduated from dental school, what did you 

11 do? 

12 A I then attended NYU Medical Center, Bellevue Hospital 

13 residency program in oral and maxillofacial surgery. 

14 Q Did you receive a medical degree when you left medical 

15 school? 

16 A Well, I went to dental school and the res -- the 

17 surgical program is part of the dental program. 

18 Q 
19 

Did you receive a license, a professional license as a 

result of your residency -- completion of your 

20 residency? 

21 A Well, I actually had the license before the residency 

22 as a DDS and then the residency program. Then I became 

23 a specialist in oral maxillofacial surgery. 

24 Q What time frame was that that you were initially 

25 licensed? 
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Page 38 Page 40 
1 A I was licensed, I believe if I remember '92, but my 1 A Yes, okay. You said before 2000. 

2 ·residency was from '92 to '96. 2 Q I'm sorry, I got the dates wrong. 

3 Q And when did you open your practice? 3 A Yes. 

4 A I opened my practice in, let's see, I finished in July 4 Q Were you arrested in 2000 for some offense? 

5 of '06, I would say August, September of '06. On East 5 A Yes. In Fort Lee, New Jersey. 

6 15th Street, is that the practice you're referring to? 6 Q And tell the court and jury the circumstances about 

7 Q Yes, your professional practice, start seeing patients? 7 that arrest and what you were charged with? 

8 A Yes. 8 A Urn, actually I don't really remember what I was charged 

9 Q Who were you in practice with? 9 with. I think it was possession of Demerol and having 

10 A I was by myself, self-employed. 10 IV-- hypodermic needles I believe in the car. 

11 Q And what was the nature of your daily practice; 11 Q Why were you in possession of Demerol in -- first of 

12 describe for the jury what you did in your daily 12 all, who was with you and where were you? 

13 practice when you began your practice? 13 A I was in a passenger's seat in a car coming back from 

14 A I had private practice in oral and maxillofacial 14 the city. I was with Kirssy Knapp who was the driver. 

15 surgery where I treated facial fractures; bone 15 Q Who is Miss Knapp? 

16 grafting; dental implants, TMJ surgery. 16 A Who at that time was my assistant. 

17 Q Now up to that point in time I haven't heard you 17 Q Were you formally booked and arrested and taken in on 

18 mention anything about the tissue industry. Did you 18 that occasion? 

19 have any relationship with the tissue industry up to 19 A Yes, sir. I was in the Fort Lee Police Department. 

20 that point in time? 20 Q Just for the sake of completeness, I'm going to show 

21 A No, sir -- well, I shouldn't say that. During my 21 you what we've marked previously as Plaintiffs 

22 residency of course I knew of all these companies 22 Deposition Exhibit number 1. 

23 because we dealt with allograft materials, so I was an 23 MS. POLETTO: Bates number? 

24 expert with bone grafting and bone regeneration. So I 24 MR. DEAN: It doesn't have a Bates number. Is 

25 had very, was very, very good background in that and 25 that, just for the record, Dr. 

Page 39 Page 41 
1 then when I got into practice from '90, really '97 on 1 Mastromarino, do you recognize that 

2 is where I really started to pursue different bone 2 document? 

3 regenerative procedures. 3 THE WITNESS: Yes, sir. 

4 Q When you were into practice in 1997, did you have 4 BY MR. DEAN: 

5 occasion to interact with any of these companies or 5 Q And what is this document? 

6 their representatives? 6 A It's my 01. 

7 A Before? 7 Q Did you provide the 01 to the District Attorney's 

8 Q After you started your dental practice in 1997? 8 office at some point in time in the past? 

9 A Yes. 9 A I didn't provide it. 

10 Q And what was the nature of that interaction? 10 Q But did you prepare this document? 

11 A Ah, in '99, 2000 I was introduced to Regeneration 11 A Yes, sir. 

12 Technologies to become a consultant for the company. 12 Q And is this document sufficiently set up your 

13 Q Before we get to that, did you have any problems or any 13 employment and educational history that we discussed 

14 confrontations with law enforcement prior to 2000 other 14 earlier? 

15 than miscellaneous speeding or traffic offenses? 15 A Yeah. My address on the top is not right because this 

16 A Ah, college I had a fight with somebody. I don't know 16 wasn't current. This was probably my computer where 

17 if that counts? 17 they got it from, but, yeah, this is. 

18 Q Well I'm asking about something that's more serious 18 Q I want to show you what has been previously marked as 

19 than a fight? 19 Plaintiffs Exhibit number 2 next. Take a look at page 

20 A Prior to 2000? 20 two of Plaintiffs Exhibit number 2 .. It's got a Bates 

21 Q Prior to 2000? Actually I'm sorry, at some time in 21 number for counsel. I believe it it a District 

22 2000-- 22 Attorney's Bates stamp number. It doesn't have any 

23 A Oh, okay. 23 letters before it. It's just 19376 through 19382. Now 

24 Q -- did you have an occasion to have a -- were you 24 Dr. Mastromarino, on page two of the document, Bates 

25 arrested in 2000? 25 number 19377, does that document depict the charges --

............ 
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Page 42 Page 44 
1 actually, I'm sorry, it's page three, 19378 for which 1 and I decided not to practice surgery anymore. And 

2 you were charged with on that particular date? 2 given my area of expertise with bone regeneration, I 

3 A Yes, sir. 3 decided to change my career path to be safe, to stay 

4 Q And those were possession of controlled dangerous 4 safe and not around the Demerol. 

5 substance Demerol? 5 Q And what change in your career path did you take? 

6 A Yes. 6 A I then, given my relationship that I had with RTI I 

7 Q Under the influence of a controlled dangerous 7 knew Dr. John Evangalista and I asked him if I can get 

8 substance? 8 into recovering tissues. This was, as soon as I got 

9 A Yes, sir. 9 out, this was a couple months after, so just trying to 

10 Q And possession of a hypodermic needle? 10 get used to being back home. 

11 A Yes. 11 Q Who is Dr. Evangalista and who was he employed by? 

12 Q Do you know what the disposition of those charges were? 12 A Dr. Evangalista -- actually I knew John, John 

13 A I believe it was expunged. The case was vacated, the 13 Evangalista many, many years we played racquetball 

14 charges were vacated and the case was expunged. 14 together and he was a friend of mine that I knew from 

15 Q But by that time you had now -- you had been in 15 home, from Brooklyn, and it just so happened that he 

16 practice formally for three or four years? 16 worked for-- he had a tissue bank, New York Tissue 

17 A Yes, sir. 17 Services, he was employed by Regeneration Technologies 

18 Q Did you have a substance abuse problem with Demerol at 18 and he, back in '99/2000, he came to me with the 

19 that time? 19 research people from RTI and that's how I got involved 

20 A Yes, sir. 20 with them being a consultant for RTI back in '99 or 

21 Q can you tell me a little bit about that? 21 2000. So I knew John for a very long time and urn --

22 A Urn, after this accident I then went to rehabilitation 22 Q Did you become an employee of New York, did you go to 

23 facility in Massachusetts I believe for a month and 23 work for New York Tissue Bank Services? 

24 came home in August, relapsed, went back to a rehab 24 MR. D'AVANZO: Objection to the form. 

25 center in October for another month, came home. Urn, 25 THE WITNESS: That's what I'm getting to is that 

Page 43 Page 45 
1 was home till February and then I went to another 1 when I came home I called John up and 

2 rehabilitation center for three months in Virginia 2 asked John if I can do some recoveries 

3 with-- it's called Farly I believe, if I remember 3 and he sent me paperwork which I 

4 where I was there with other physicians and attorneys. 4 filled out and I was, basically became 

5 Q What was going on with regard to your licensing? 5 an employee of New York Tissue 

6 A Urn, in October, urn, I'm just trying to remember 6 Services and I went out and did some 

7 everything correctly. Prior to me entering that 7 recoveries with the recovery group. 

8 rehabilitation center I voluntarily surrendered my 8 MR. DEAN: And so how -- where was New York 

9 license to the State of New York and then went to the 9 Tissue Bank Services located? 

10 facility in Syracuse, Syracuse for the month and came 10 THE WITNESS: Urn, I believe when I was with them as 

11 home and I relapsed again and then I went in March to a 11 an employee, as a per diem recovery 

12 facility in Virginia. 12 agent I believe they were working out 

13 Q I got some more documents that I want to talk to you 13 of Lutheran Hospital in Brooklyn. As 

14 about and maybe review some of this in more detail, but 14 time went on I know they had an office 

15 I want to switch gears a little bit with you right now 15 in the Staten Island. But I believe 

16 at this particular point in time and I want you to 16 in '01 -- or '01 or 02 they were based 

17 explain to me, the court and the jury how it is that 17 in the hospital, Lutheran Hospital. 

18 after you voluntarily surrendered your license, how did 18 MR. DEAN: So how is it -- how long did you work 

19 you get involved in the tissue related industry? 19 with New York Tissue Bank Services? 

20 A Urn, when --just give me a minute. When I came home 20 THE WITNESS: Not very long. 

21 from rehab in May I made a decision not to practice 21 MR. D'AVANZO: Objection. 

22 surgery anymore. I didn't want to die so -- excuse me, 22 THE WITNESS: Do I--

23 sorry. 23 MR. GALLUCCI: Yes, just keep going. 

24 Q What do you mean by, you didn't want to die? 24 THE WITNESS: Not very long. I did a couple of 

25 A I didn't want to die from an overdose, so I came home 25 cases there and that's where I got 

'''"··"'·'··'·'"'"'·····"''·"'·"·· 
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Page 46 Page 48 
1 the -- that's where the inception, the 1 types of things, that I can remember. 

2 theology of starting a tissue bank 2 Q So how is it-- why did you have to affiliate yourself 

3 came from. There were a lot of 3 with Mr. Nicelli to, Mr. Nicelli to open up your 

4 problems in the recovery. This is 4 business? 

5 what was told to me especially with 5 A Well, I -- that's not exactly what happened is I went 

6 the funeral home recoveries, that 6 and had a meeting with him and I told him my idea that, 

7 funeral homes had problems with tissue 7 you know, there's a lack of communication or a wall up 

8 recovery services because of just 8 between funeral homes and recovery agencies and I 

9 logistics of how things worked, having 9 wanted to see -- then I spoke to Tom Brewer. I called 

10 to transport bodies and -- 10 up RTI and I told him my idea about that I would like 

11 MR. DEAN: Who told you that? 11 to open up, get involved with funeral home recoveries 

12 THE WITNESS: Um -- 12 and he loved the idea. He thought it was a tremendous 

13 BY MR. DEAN: 13 idea because of -- it was pretty widely known that 

14 Q Or who did you have discussions with about these 14 there were problems working with funeral homes and 

15 problems that you're referring to that prompted you to 15 getting recoveries, so they felt that would have been a 

16 go out and start your own business? 16 great source of getting donors. 

17 A Um, I spoke to John. I spoke to Fred Schiller. I 17 Q Was the problems related to doing recoveries in funeral 

18 spoke to a couple other people, recovery personnel. 18 homes, were those -- did those problems arise out of 

19 Don't remember their names though. 19 anything related to State and Federal regulations that 

20 Q Who were they employees of? 20 applied to how those procedures were done? 

21 A Regeneration Technologies and-- 21 A Um, you know, I can't answer that for other parts of 

22 Q What is -- I'm sorry to interpret you, but just so 22 the country, but in New Jersey I don't believe. In New 

23 we're clear on the record, what's the connection 23 York there was always this issue, you know, in New York 

24 between, you mentioned RTI and New York Tissue Bank 24 you need a tissue banking license, which I eventually I 

25 Services. What is the connection between those two 25 did get, but where before that actually in our talks 

Page 47 Page 49 
1 entities? 1 here so let me step back and say that at that time the 

2 MR. D'AVANZO: Objection. 2 only thing I knew is that RTI concurred with me that 

3 MR. DEAN: Or what was your understanding at the 3 you need to have a New York State tissue bank license 

4 time was the connection? 4 to do recoveries in the State of New York. And then --

5 THE WITNESS: RTI owned New York Tissue Services. 5 Q Well so my question is, so I understand the timeline 

6 BY MR. DEAN: 6 here. You initially discussed this concept while you 

7 Q So how is it that as a result of these conversations 7 were an employee of New York Tissue Bank Services, with 

8 you had with these employees of these companies that 8 Mr. Evangalista and maybe one or two others? 

9 you went out, you left New York Tissue Bank Services? 9 MR. D'AVANZO: Objection. 

10 A Yes, sir. 10 THE WITNESS: Well I--

11 Q But what happened, how did that take place and what did 11 MR. DEAN: Had you discussed it with Mr. Brewer? 

12 you do? 12 THE WITNESS: Yes. Then after I did a couple of 

13 A From there when I found out that there were industry 13 cases with New York Tissue Services I 

14 problems I then contacted a funeral director named 14 just didn't go on cases, I was kind of 

15 Joseph Nicelli and we had a conversation and he 15 putting all of this together. Spoke 

16 concurred with the people I spoke to in the recovery 16 to the people at RTI, spoke to Joseph 

17 service about there is industry problems with recovery 17 Nicelli. Ah --

18 agencies working with funeral, funeral homes. 18 BY MR. DEAN: 

19 Q What is the problem, why is it a problem? 19 Q Was RTI aware of your interest in opening up your 

20 A They were just logistic problems because they, funeral 20 tissue recovery agency? 

21 homes, the tissue recovering agencies, just from what I 21 A Yes, I told him exactly what-- well, what happened was 

22 recollect, that they wanted to take the body out of the 22 when I presented it to Mr. Brewer at RTI they then 

23 funeral home. They were problems with reconstructive 23 said, listen, we can get into your business, we can get 

24 issues after the tissues were taken with the PVC pipe; 24 you started, we can open up your own business, you can 

25 there were problems with logistic with time, those 25 then start providing services to us in the funeral home 

'"·' 
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Page 50 Page 52 
1 industry. 1 Q And he flew to you and brought you this contract in 

2 Q · How is it that RTI helped you start up that business? 2 March of 2002? 

3 A Well, um, after Tom, Tom Brewer flew up to see me and 3 A Yeah, yes, sir. 

4 Joseph, we had a meeting, kind of, kind of just 4 Q And he was aware at the time you signed that contract 

5 formulized everything and Tom was kind of telling us 5 that you were not licensed as a tissue bank? 

6 what we need to do and not do, things like that, um. 6 A I told him that I don't have all the paperwork. They 

7 That was probably February of '02 and by March -- I 7 knew that I was in the process, yes. 

8 think it was March, March or April of '02 I had a 8 Q Did he have a problem or did he voice a problem with 

9 contract, he flew up and came with a contract and 9 your execution of that contract at that time under 

10 signed it. 10 those circumstances? 

11 Q Do you remember ever submitting any formal 11 MR. D'AVANZO: Objection. 

12 documentation or application packages or anything to 12 THE WITNESS: I don't remember what he said. 

13 RTI at that point in time? 13 MR. DEAN: Do you know whether he signed the 

14 A No, sir. He came up with a three page contract and 14 contract with you? 

15 wanted me to get signed on it so he can get tissue. 15 THE WITNESS: I believe so. I believe we have the 

16 Q Did they ever ask you for, for you to submit before 16 contract. I believe he signed it, 

17 your contracting paperwork was signed, any licenses or 17 yes. 

18 other application packages? 18 MR. GALLUCCI: Do you have a copy of the contract? 

19 A Um, a long time ago. From what I remember we were -- 19 MR. DEAN: No, I have it. Take a look at 

20 he asked me about New York, the tissue bank licensing 20 Plaintiffs Exhibit number 15. This is 

21 which we needed. I didn't have it yet at that time. I 21 RTI Bates number 0094586 through 

22 was in the process of putting everything together, so I 22 94605. can you identify Plaintiffs 

23 did not have my tissue banking license when I started 23 Exhibit number 15 for the record, Dr. 

24 with RTI, but it was not long after that I had. 24 Mastromarino? 

25 Q So was Mr. Brewer aware at the time you entered into 25 THE WITNESS: Tissue Recovery Agreement with 

Page 51 Page 53 
1 the contract you were not licensed nor was your company 1 BioTissue Technologies, LLC and USL 

2 licensed as a tissue banking agency? 2 Network, which is a subsidiary of RTI. 

3 A Yes, sir. I told him that I officially do not have it, 3 BY MR. DEAN: 

4 but I was in the process of getting it. 4 Q And what date did you sign that, execute that document 

5 Q What was the name of your entities? 5 on page three, which is Bates number 94588? 

6 A Well, ah, what happened is from the beginning of, the 6 A 3/02 Tom Brewer signed it. Actually Tom had it signed 

7 inception of the first business was, the name was 7 before he got to me. 

8 BioTissue Technologies, which Joseph Nicelli was a 8 Q But your testimony is that Mr. Brewer presented this in 

9 partner in that company with me. And sitting with 9 person? 

10 people from RTI they felt that that meeting that we had 10 A Yes, sir. He flew up with the paperwork and said he 

11 we kind of formulized the plan of what we can do with 11 wasn't leaving until he had a signed contract. 

12 Joseph involved as a, in the funeral home industry and 12 Q Now the contract in the second paragraph says that the 

13 me as the doctor to do the recoveries, it was -- they 13 purpose of this agreement was musculoskeletal donor 

14 were very excited about it. 14 recovery? 

15 Q Were you engaged in selling bodies at that time? 15 A Yes. 

16 A Ah, what time, sir? 16 Q Which shall mean hemipelvis, femur, fibula or tibia? 

17 Q When you started this contracting paperwork, had you 17 A Yes, sir. 

18 already began the process of harvesting tissue? 18 Q Is that what the original intent was and agreement for 

19 A We didn't harvest the tissue-- prior to that I believe 19 work you were to do? 

20 I was doing some work with some research materials, but 20 A Yes. Well, when we spoke at this point in time I was 

21 that had nothing to do with RTI. 21 interested in only the iliac crest and the femurs, the 

22 Q Okay . .Now just for clarification, Mr. Brewer, who was 22 neon blocks, the fibula, just pure musculoskeletal 

23 he employed by? 23 tissue in the lower extremities. So that's what the 

24 A Tom was the Vice President of donor services or the 24 recovery agreement represents. As time went on RTI 

25 President of donor services for RTI. 25 always wanted more tissue, so we continued to expand 

·'·'·'"''·····'········''·'·''·' ·'·'·' ........ ,,._, ····•··· 
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Page 54 Page 56 
1 our recovery expertise to other tissues of the 1 body parts, so the way the language was described in 

2 -recovery. 2 the industry for everyone to get around it is that 

3 Q What do you mean by RTI always wanted more tissue? 3 they're reimbursed for recovery fees. 

4 A Urn, this wasn't considered a whole donor. They wanted 4 Q What do you mean by getting around? 

5 the other tissues that came along with the donor. They 5 A Well, again, just -- this whole industry has a facade 

6 didn't want to waste the tissue, which was the way it 6 of nonprofits and getting paid for the gift of donors 

7 was described to me, that they wanted to have -- get as 7 providing a gift of donation and we'll pay recovery 

8 much tissue they can from each donor. 8 agency for their recovery and transportation fees, 

9 Q Now at the time you entered this agreement, and I 9 but -- which is what, which RTI provided to me when I 

10 looked through the three pages, and you're welcome to 10 started the company which I know you asked me that 

11 review it as well, I don't see anything in here that 11 question and I really didn't answer it, but -- well the 

12 says that when you participated or you conducted your 12 bottom line is is whatever tissues we recovered I got 

13 tissue recovery activities that you would comply with 13 paid for. 

14 any AATB standards? 14 Q So were you compensated whether the tissue was actually 

15 MR. D'AVANZO: Objection. 15 utilized or not? 

16 THE WITNESS: Urn, no, this is my first contact. No, 16 A I was compensated for giving RTI the tissue. What they 

17 sir, there is no language that I can 17 did with the tissues after that was urn -- what they did 

18 see in here regarding AATB. I know 18 with it. You know, they processed, sterilized it and 

19 that -- I don't remember if RTI was 19 distributed it. 

20 AATB certified. I know prior to me 20 Q Now Paragraph 3, it makes reference to a thousand 

21 working with them in this capacity 21 dollars. 

22 when I was a consultant, I know RTI 22 A Correct. That has to do with the thousand dollar 

23 had a reputation and a knowledge that 23 failed donor has to do with the fact that urn -- the 

24 they were pooling donors which I knew 24 normal course of business is recovery agency would then 

25 -- 25 send a donor with the blood to RTI. RTI would then 

Page 55 Page 57 
1 MR. DEAN: What do you mean by pooling donors? 1 process the blood. The blood would be tested. If it 
2 THE WITNESS: They would put other donors, they 2 came back with a positive serology, RTI would keep the 

3 would put several donors together in 3 tissue and they would pay the recovery service a 

4 their bio-cleanse system for 4 thousand dollars because it was a failed donor. My 

5 sterilization processes and I believe 5 company, I did not want to do it that way and Tom --

6 that was an issue with being certified 6 Q Why not? 

7 as, with AATB guidelines. 7 A Well, when I spoke to Tom, you know, I had a couple 

8 BY MR. DEAN: 8 years of experience working with RTI and I knew that 

9 Q What is AATB? 9 this whole issue with being non-profit and the issue 

10 A American Association of Tissue Banking, which is a 10 the gift of donation was, as I said, a facade. 

11 governing body in the tissue banking world which most 11 Everything had to do with money, making money or not 

12 tissue banks are affiliated with in some way. 12 paying. I knew from my experience from being down in 

13 Q But at the time in 2002 do you know whether or not RTI 13 RTI in '98 or '99 or 2000, if a case came back positive 

14 or US Allograft Inc. were affiliated with AATB? 14 they would pay the recovery agency the thousand 

15 A At that point in time, sir, I do not know. They could 15 dollars, they would keep the donor and use the donor. 

16 have been. I don't know. And if they were, it would 16 Q How do you know they would use the donor even though 

17 have had to be pretty recent, because from my 17 it's failed serology? 

18 recollection in 2000 or '99 I don't believe they were 18 A I'm only going on what I was told when I was down there 

19 because of their donor pooling practices amongst other 19 on my visits and just through the industry of, in that, 

20 things that I was aware of as a consultant. 20 in the industry. So what I did was I did not want to 

21 Q Now on -- how much were you paid to do recoveries. How 21 fall into that, so what we did was we decided to send 

22 were you compensated or what was the plan as far as 22 the blood, hold the tissue, get the results back and at 

23 compensation of you at that time in 2002? 23 that point we went from there depending if the case was 

24 A Well, the way the way it was termed was we don't paid 24 positive or negative. 

25 for the tissues because it's illegal to be paid for 25 Q Let's go back to this issue about whether or not they 
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Page 58 Page 60 
1 processed donors after a failed serology. Were you 1 anything needed to get this business off the ground 

2 ever able to verify that that's what was actually 2 including providing the transportation fees for the 

3 taking place? 3 sending the tissue to them, donors, blood, everything. 

4 A No, sir. 4 Q Did they give you money to help you set up? 

5 Q How do you know or why do you believe that is what was 5 A No, sir, not at that point in time. 

6 taking place, who told you? 6 Q Where did you get the money to do this initial set-up? 

7 A I don't remember, this was awhile age, but I just heard 7 A My own personal money. 

8 that due to the sterilization process, due to the fact 8 Q Now--

9 that everything is, the tissue becomes a bio nerve 9 A You also have to remember though in the beginning there 

10 material, that none of the tissue gets wasted. 10 wasn't much happening, you know, it was, the first 

11 Q All right. Now with regard to the pooling of tissue 11 couple of months it wasn't like we were doing 40 or 50 

12 and Rll not being AATB certified, was there some other 12 donors a month, maybe one, one or two donors a month, 

13 reason, was there some other reason that you were aware 13 so there wasn't a whole lot going, activity going on in 

14 of that lead Rll not to be AA TB certified other than 14 the very beginning. 

15 the pooling of tissue? 15 Q So tell us when you remember doing your first -- when 

16 A Not to my knowledge, sir. 16 did you conduct your first donor interview after March 

17 MR. D'AVANZO: Can I get that last question and 17 of 2002, to the best of your recollection? 

18 answer back, please? 18 A Ah, the donor interview with the family? 

19 (Whereupon, pending question and 19 Q Yes, sir? 

20 answer reread.) 20 A Never spoke to the family member. 

21 MR. DEAN: So back to Plaintiffs Exhibit number 21 Q Isn't it true that from March of 2002 until October of 

22 15, and it's tissue recovery 22 2005 that you, yourself, never personally interviewed 

23 agreement. At that time in March of 23 or spoke to a family member to get their consent? 

24 2002, were you licensed as a tissue 24 A Yes, sir. 

25 bank? 25 Q Was Rll, Tutogen and/or LifeCell aware of the fact you 

Page 59 Page 61 
1 THE WITNESS: Urn, I do not believe I was officially 1 were not conducting the interviews yourself? 

2 licensed as a tissue bank. I did not 2 MR. D'AVANZO: Objection. 

3 have my tissue banking license in the 3 THE WITNESS: At that time, sir? 

4 State of New York and at the time it 4 MR. DEAN: At anytime between 2002 and 2005? 

5 was expressed to me that since we're 5 MR. D'AVANZO: Objection. Can you repeat the 

6 just starting out, Rll wanted to kind 6 question? 

7 of get me up to speed, meaning they 7 MR. DEAN: Yes, sir. Was Rll, Tutogen and/or 

8 were going to help me with all the 8 LifeCell, were they aware that you 

9 paperwork, supplies, instrumentation, 9 were not, in fact, interviewing the 

10 anything. Anything and everything I 10 donors, urn, to make -- to verify 

11 needed. They then sent someone, Dan 11 consents? 

12 Towers then came up. We went to a 12 MR. D'AVANZO: Objection. 

13 hotel which Rll provided. 13 THE WITNESS: Ah, were they ever aware that I wasn't 

14 BY MR. DEAN: 14 interviewing? 

15 Q What hotel was it? 15 MR. DEAN: Yes? 

16 A Some hotel near the airport, maybe the Marriott near 16 THE WITNESS: Well, it didn't have to be me. It was 

17 the Newark Airport and we spent a day or two together 17 never really an issue as long as the 

18 to go over all the paperwork which Dan brought up and 18 consent, urn, the consent template, 

19 gave to me, kind of set up a whole template for the 19 which they helped me with making sure 

20 company so we can get started. 20 that it was compliant with New York 

21 Q Did they provide any materials, supplies, equipment? 21 State Rules and Regs. as well as 

22 A Everything. They gave me everything. 22 eventually the FDA. 

23 Q How did that equipment show up? 23 MR. DEAN: But let me stop you there. Why was it 

24 A Urn, in the beginning they sent me instrumentation, all 24 not an issue. Isn't that very 

25 the supplies to do the recovery. Everything and 25 important to make sure that a family 
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Page 62 

1 when they donate or allow for a 
2 donation of their loved one that you 
3 get consent? 
4 MR. D'AVANZO: Objection. 
5 MR. DEAN: Isn't that an important aspect of this 
6 whole business? 
7 THE WITNESS: Yes. 
8 MR. D'AVANZO: Objection. 
9 MR. DEAN: 

10 
11 

And why do you say it was not an issue 
originally when you were engaged in 
discussions with RTI to set-up this 

12 business? 
13 MR. D'AVANZO: Objection. 
14 THE WITNESS: Um, it was part of the business of 
15 
16 
17 
18 
19 

doing the recover was, part of it was 
getting the consent. So as long as 
the consent forms had the proper 
information on it, no one asked any 
questions. 

20 MR. DEAN: 
21 
22 

Did you ever -- a lot of the consent 
forms, and we'll go over them after 
lunch, but a lot of the consent forms 

23 say telephone consent? 
24 THE WITNESS: Yes, sir. 
25 

1 BY MR. DEAN: 
2 Q Did you ever do any telephone consents? 
3 A Me, personally, sir? 
4 Q Yes? 

Page 63 

5 A The only part of that would be true is when I spoke to 
6 the funeral directors that told me that they got 
7 consent from the family. 
8 Q But you, yourself, never conducted any of those 
9 

10 A 
11 Q 
12 
13 
14 

telephone consents? 
No, sir. 
Do you know whether or not RTI -- well, let me scratch 

that and ask you this question. Did you ever have any 
discussions with RTI, Tutogen or LifeCell of the need 
for either the company or you to do any follow-up 

15 investigation of whether the consents were valid? 
16 MR. D'AVANZO: Objection. 
17 THE WITNESS: 
18 MR. DEAN: 

Did they ever ask me about that? 
Yes, sir? 

19 THE WITNESS: No, never. 
20 BY MR. DEAN: 
21 Q Did you ever ask them whether they were doing the 
22 telephone follow-ups? 
23 A I know they weren't. I know that any paperwork that I 
24 gave them they said as long as everything is in 
25 accordance with the rules and regulations, they were 

Page 64 

1 fine with that. 
2 Q Well, let's expand on that a little bit. What do you 
3 mean by, they were fine with that. Was there a 
4 discussion of whether or not they were going to make 
5 calls or not? 
6 MR. D'AVANZO: Objection. 
7 THE WITNESS: No, sir. It was told to me that any 
8 discrepancy in the paperwork, the 
9 medical social history or anything, 

10 that as I explained earlier, that if 
11 there were contra-indications from one 
12 piece of paper to the other or 
13 information wasn't jiving with date of 
14 death or the date and times of death 
15 on the death certificate could have 
16 been different from the circumstances 
17 of death on the medical social 
18 history. So if everything didn't 
19 lineup; the dates of death; time of 
20 death; the date of recovery; time of 
21 recovery, whatever, everything had to 
22 be consistent throughout the 
23 paperwork. If it wasn't, they would 
24 then fax me the corrections or the 
25 mistakes and say, please correct it. 

1 
2 

3 
4 MR. DEAN: 
5 
6 

We corrected it by fixing it and 
signing it and initialing it and 
sending it back. 

Well, did RTI, LifeCell or Tutogen 
ever tell you to call the donor family 
and verify the information to correct 

7 it? 
8 THE WITNESS: Never. Never, sir. 
9 BY MR. DEAN: 

Page 65 

10 Q How often would you get that type of a call that there 
11 was a problem with the paper? 
12 A Well, in the beginning there was a learning curve with 
13 everything and then as we had more staff I had other 
14 people handle that type of work with the paperwork. 
15 Q What type of paperwork would you send down initially. 
16 Explain, explain to the court and jury the process 
17 where you would initially and started doing the 
18 recoveries, explain the paperwork process and what you 
19 would do in your interaction with, for example, RTI? 
20 A Um, can I take out one of my charts to go through it or 
21 just off the top of my head you want me to do this? 
22 Q How about if we just do it as best you recollect just 
23 in general? 
24 A Basically, as I said, RTI provided me with all the 
25 paperwork that was needed and they were, um, I don't 

'·······-·-'----'··'-''····--··--·· 
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Page 66 Page 68 

1 want to use the word excited, but because they knew 1 A Yes, sir. 

2 that we were just doing funeral home recovery they felt 2 Q Explain to the court and jury how that compensation 

3 that cases would probably be expedited due to the fact 3 scheme took place? 

4 that there was not going to be a medical chart. So I 4 MR. D'AVANZO: Objection to the form of that. 

5 didn't -- not Michael, per se, but because we're doing 5 THE WITNESS: The, everything was laid out in this 

6 nonhospital recoveries, there's a lot of paperwork that 6 recovery agreement, urn, and again, 

7 we couldn't get our hands on so. 7 trying to make sure that BioTissue 

8 Q What do you mean by couldn't get your hands on? 8 Technologies was reimbursed relative 

9 A Urn, it wasn't required. RTI, I'm talking about RTI 9 period of time, we would send the 

10 because at that time in '02 I was only, RTI was the 10 paperwork down to RTI. Once the 

11 only company that I was only dealing with. They didn't 11 paperwork was cleared, the medical 

12 require it. All they required was the medical social 12 director then would clear it. From 

13 history that they provided me and the death 13 there once the case was cleared from a 

14 certificate. 14 medical perspective from their medical 

15 Q They didn't ask you to provide copies of medical 15 director, then BioTissue Technologies 

16 records? 16 would get a check from RTI. 

17 A Never. 17 MR. DEAN: How many, can you summarize, and I'm 

18 Q Did they ask you to supply death certificate? 18 not going to hold you to a specific 

19 A Yes, sir. The death certificate was required and -- 19 number, but can you summarize the 

20 consent, death certificate and medical social history. 20 number of donors that you conducted 

21 Q Did you supply death certificates? 21 harvesting recovery activities for 

22 A Yes, sir. 22 from 2002 to 2005 on an annual or 

23 Q Where did you get the death certificates? 23 otherwise basis? 

24 A From the funeral home. 24 THE WITNESS: Urn, well, in the beginning, as I said, 

25 Q Do you know where the funeral homes got the death 25 we were slow and it continually built 

Page 67 Page 69 

1 certificates? 1 up. I believe my first year we only 

2 A No, sir. And I don't believe, in New York they were 2 did 60 cases, 70 cases, but then again 

3 not really a death certificate, it was a -- if I had 3 we started in March. And then '03 I 
4 one of them, it really wasn't a death certificate, it 4 believe we had within the hundreds and 

5 was just a notification which was good enough for the 5 then he we had 240 cases. And then in 

6 medical director. 6 '04 I think we were in the three 

7 Q Did RTI ever ask you to supply autopsies with your 7 hundreds. And 'OS I know we were 

8 paperwork if there was, in fact, an autopsy that had 8 looking probably total about a 

9 been done on the particular donor? 9 thousand cases. 

10 A Well, we didn't do autopsy cases because they would be 10 BY MR. DEAN: 

11 pending, so we never had an issue with that. 11 Q And can you estimate for me approximately how much 

12 Q Was there any paperwork requested by RTI with regard to 12 money RTI paid you for an average recovery. I 
13 the donors, other than the social history and the other 13 understand there may be a little difference, but I'm 

14 forms that you, yourself or your employees would fill 14 trying to put a number on how much money you were paid 

15 out? 15 over that three year period for your recovery 

16 A Repeat that question? 16 activities? 

17 Q Was there any other paperwork requested by RTI to be 17 A Just with RTI? 

18 supplied with the donor other than the initial 18 Q Yes, sir? 

19 paperwork you were filling out yourself? 19 A I believe -- he was probably around five, six, seven 

20 A At that time? 20 thousand dollars a case. 

21 Q Yes? 21 Q And that would be multiplied by the thousands, 1,000 or 

22 A No, sir. That's all they requested. 22 approximately donors? 

23 Q Did they pay you for conducting the recoveries, 23 A For those particular tissues, yes, sir. 

24 transporting of the bodies and compensating the funeral 24 Q So six to $7,000 per donor at that time? 

25 homes? 25 A Yes, sir. 
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1 Q Times a thousand over a three year period? 

2 A Yes. 

3 Q Just from RTI? 

4 A Yes. 

Page 70 

5 Q Now did you also supply some of those donor tissues to 

6 

7 

other companies from the same donor that was not 

shipped to RTI? 

8 A Yes, sir. As time went on RTI was pushing me to get 

9 them more tissue. Then from meeting other people in 

10 the industry then was involved with Tutogen, P.J. 

11 Pardo, we started sending them tissues and, from the 

12 same donor which was the cancellous bone and then I 

13 believe RTI wanted -- again, they were always calling 

14 me about maximizing the donor. And then we got into 

15 other musculoskeletal tissue and then I got into 

16 providing cardiovascular tissue, heart valves, aortas, 

17 descending aortas from the other arterial supplies of 

18 the body. 

19 Q Did the State of New York grant you a license to do 

20 everything you're telling me about back in 2002? 

21 A Ah, no, in the beginning I was only registered to 

22 provide musculoskeletal tissue. And the way New York 

23 --the way New York State works, the Department of 

24 Health with tissue banks is that every tissue needs to 

Page 72 

1 musculoskeletal tissue, what, at what 

2 time frame did RTI come to you, after 

3 2002, March of 2002 and ask you to 

4 start harvesting other tissues. 

5 THE WITNESS: Urn, I believe we started recovering 

6 

7 

8 

other tissue types in, sometime in 

'03. If you check the invoices you 

can see when it started. 

9 BY MR. DEAN: 

10 Q Was -- when you got your license initially, did you 

11 supply RTI? 

12 A 

13 Q 
14 A 
15 

16 

17 

18 Q 
19 A 

20 Q 
21 

22 A 

23 Q 
24 A 

The tissue banking license from the State of New York? 

Yes, sir? 

I don't remember if-- I know I sent to them, I don't 

know if I sent it to them immediately, but we all knew 

that before this contract was signed that I was in the 

process of doing it so. 

Was, let me --

Once I received it I'm pretty sure I faxed it to them. 

Was RTI aware when you first became licensed what you 

were licensed for? 

For what tissues we recovered? 

Yes, sir? 

25 be documented of what you do and when I was providing 25 

I don't know, I just sent them the tissue banking 

license. 

1 
2 

3 

4 

5 
6 

7 
8 

9 

Q 

A 

Page 71 

RTI with the cardiovascular tissue, I wasn't licensed 

to procure cardiovascular tissue on the audit, which we 

then rectified. 

Did you provide, at some point in time your license 

after you obtained it from the State of New York to 

RTI? 

Yes, sir. They had, they requested just my, when I 

received my tissue banking license they received that 

and I believe at that point -- I don't even know if I 

needed to be FDA registered, but I think we did, we did 

become an FDA tissue bank, but when we started doing 

1 Q 
2 
3 

4 

5 
6 
7 A 
8 Q 
9 A 

10 Q 
11 

10 

11 

12 

13 

14 
15 

16 

17 

the cardiovascular tissue we were -- I had to submit 12 

more paperwork with New York State. When they came to 13 

18 Q 
19 

audit me they saw I was going cardiovascular tissue. 

They said the license only states musculoskeletal 

tissue, so we then reapplied and got the new tissue 

banking license. 

Do you remember when RTI came to and first started 

asking you to or making a request of you to start 

20 harvesting more than just musculoskeletal issue? 

21 MR. D'AVANZO: Objection. 

22 THE WITNESS: 

23 MR. DEAN: 

24 

25 

Can you repeat the question? 

Sure. What I'm trying to figure out 

is the timeline here. If you were 

initially licensed just to do 

14 

15 A 
16 Q 
17 

18 A 
19 

20 Q 
21 

22 A 

23 Q 
24 

25 

Page 73 

Well, let's take a look at Plaintiffs Exhibit number 

30. And this is RTI 0117100 through 117082. And Dr. 

Mastromarino, if you'll take a look at that document. 

Does that appear to be correspondence and licensing 

filed from the State of New York Department of Health 

with regard to BioTissue Technologies? 

This right here? 

Yes? 

Yes, sir. 

And can you tell the court and jury on RTI, page two of 

your document, but it's Bates number RTI 011701. 

Excuse me, 117101. What date of the issuance of your 

first New York Department of Health Tissue License 

date? 

July 12th, 2002. 

And you signed a contract with RTI March the 8th, 2002 

to begin harvesting tissues? 

Correct. As I said, you know, they knew we were in the 

process of getting the license. 

Did you harvest tissue and were you paid for harvesting 

the tissue between March of 2002 and July of 2002? 

Yes, sir. 

And at some point in time after you received this 

license in July 12th, 2002, did you supply a copy of it 

to RTI? 
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Page 74 

1 FORM OBJECTION. 

THE WITNESS: Of this tissue banking license? 

MR. DEAN: Yes, sir? 
THE WITNESS: I don't know. I don't know. 
BY MR. DEAN: 

Q Did they ever ask for it? 

2 
3 
4 
5 

6 
7 
8 

A Urn, yes, sir. We had, when I had my audit, urn, we had 

to, I know that they looked at the New York State 

9 

10 

11 

12 

13 Q 
14 
15 

16 

17 A 

18 

19 Q 
20 A 

21 Q 
22 

23 

24 A 

25 

Tissue Banking License making sure I was registered 

with the FDA. I believe at the audit, in New York we 

had two audits from RTI. I believe it would be 

provided in there. 

So take a look at your license and tell the court and 

jury what it was that you were licensed to do as an 

approved tissue banking for the State of New York for 

BioTissue Technologies? 

The only tissues I was allowed to recover were 

musculoskeletal tissue. 

Now did you renew that license annually? 

Ah, no, sir, I --

Well, let's go back to the document. Does it say on 

that same license document, same page two of the 

document say when it was issued and expired? 

Yes, sir, August 1st of '03 and then they would send us 

paperwork to renew, yes, to renew the tissue banking 

Page 75 

1 license. 

2 Q So the license expired, initially your first license 

3 was from July the 12th, 2000 to August the 1st, 2003? 

4 A Yes. 

5 MR. D'AVANZO: 

6 
7 
8 MR. DEAN: 

9 

10 

11 
12 

Objection to the form. That's a 

provisional license. You're 

mischaracterizing the evidence. 

Well let's not do that for 

Mr. D'Avanzo. So let's make sure the 

record's clear. Can you read into the 

record at the top of Bates stamp RTI 

117101, the very top of it, what it 

Page 76 

1 with them in March of 2002? 

2 A They knew I didn't have it. 

3 Q Now then reading in to the document further down when 

4 
5 

it says it was issued and expires. It was issued 

July 12th, 2002; is that correct? 

Yes, sir. 

And it expires August 1st, 2003? 

Yes, sir. 

6 A 

7 Q 
8 A 

9 Q 
10 A 

11 

Now was that license renewed at some point in time? 

Yes, sir. Then there was another one from April 4th of 

'03 to May 1st of '04. 

12 Q Were you licensed, the provisional license issued at 
13 that time, for what type of tissue? 

14 A Again, that was musculoskeletal tissue and then I 

15 know -- here it is. Then I applied for cardiovascular 

16 tissue because we were recovering cardiovascular tissue 

17 cases so that was added on. 

18 Q And what --

19 A That-- I'm sorry. 

20 Q For the record let's -- that would be referred to on 

21 this exhibit as page 117095. Is that the license for 

22 tissue bank operation? 

Yes, sir. 23 A 

24 Q 
25 

And I notice for the first time on that one it says it 

was issued January 9th, 2004. That they, instead of 

Page 77 

1 being a provisional license it says license? 

2 A Yes, sir. 

3 Q So is there some regulatory reason why it was a 

4 provisional to begin with and then changed in about two 

5 years to a quote, license? 

6 A I don't remember. 

7 Q But in any event, at that point in time you were issued 

8 that license for a period of approximately four years? 

9 A 

10 Q 
11 
12 

I'm sorry, sir. 

You were issued that license for a period of 

approximately four years from January 9th of '04 to 

February of '08? 

13 says as far as this type of license? 13 A 

14 THE WITNESS: This is a New York State Department of 14 Q 
Yes, sir. 

Is that what the document says? 

I'm sorry, sir. 15 

16 

Health provisional license for tissue 

banking operation. 

17 BY MR. DEAN: 

18 Q And what does it mean by provisional license? 

19 A To tell you the truth, as long as I had this paper of 

20 paper I knew I could recover, so that's all they told 

21 

22 Q 
23 A 

24 

me. 

Did RTI ever ask you for a copy of it? 

I believe, as I said, in the audit I had to produce 

this. 

25 Q Did they ask you for it before you signed the contract 

15 A 

16 Q 
17 A 

18 Q 
19 

20 A 

21 

22 
23 

24 

That's what the document says, correct? 

Yes, sir. 

And it was for cardiovascular and musculoskeletal 

tissue at that time? 

Yes, sir. Then once-- just looking at, you know, the 

rest of it, it's interesting. And went back to 

provisional when I went to skin. When I added skin to 

the tissue banking license it went back to provisional. 

I don't know why. 

25 Q And so the page, so the record's clear, you're 

20 (Pages 74 to 77) 



Page 78 Page 80 
1 referring to is the Bates number 117087 and skin tissue 1 Q Certainly. 

2 has been added to the procurement services 2 THE VIDEOGRAPHER: Let's go off the record. 

3 authorization, correct? 3 (Whereupon, short recess held.) 

4 A Yes, sir. 4 THE VIDEOGRAPHER: This is the start of tape number two. 

5 Q And -- but the license has reverted to a provisional 5 Back on the record at 11:32. 

6 license at that time, right? 6 CONTINUED EXAMINATION 

7 A It went-- yeah, I'm just noticing now it went back to 7 BY MR. DEAN: 

8 provisional license I guess because maybe we added 8 Q Dr. Mastromarino, when we left off, we just finished 

9 another tissue type. 9 talking about the start-up of your business and 

10 Q And it was issued with a beginning date of June 18th, 10 contracting, the paperwork you went through in early 

11 2004 expired July 1, 2005? 11 2002 and your licenses that were issued to you in 2002. 

12 A Correct, but we were providing skin before that. 12 I want to go back to what we talked about earlier in 

13 Q I understand that, but that at least with respect to 13 the deposition and about your drug abuse, your arrest 

14 that license those were the periods of operation? 14 that took place in 2000, as far as your dental license. 

15 A Yes. 15 Was RTI aware of those indiscretions? 

16 Q And then on the very last page, the last licensing 16 MR. D'AVANZO: Objection. 

17 document in this exhibit is 117082 and it shows it was 17 MR. GALLUCCI: Which time frame are you talking 

18 issued November the 19th, 2004 and expires December the 18 about? 

19 1st, 2005? 19 MR. DEAN: Prior to 2002 or anytime between 2002 

20 A Yes, sir. 20 and 2005 had you made RTI aware of or 

21 Q And do you know the reason why there was a change in 21 or had they learned about your arrest, 

22 the license there? 22 the surrender of your license and your 

23 A I had my office manager probably taking care of this 23 drug abuse addiction? 

24 and I could not answer that completely at this point in 24 MR. D'AVANZO: Objection. 

25 time, sir. 25 THE WITNESS: Yes. They-- I didn't tell them. 

Page 79 Page 81 
1 Q But in any event, it is true with respect to Plaintiffs 1 They, after reading everything that, 

2 Exhibit number 30 that at the time you entered into a 2 they did a background check on me. Urn 

3 contract and actually began harvesting tissue for RTI 3 --
4 that you were not licensed for a period of at least 4 MR. DEAN: Okay. 

5 three and a half months? 5 THE WITNESS: But the way it happened prior to me 

6 A I believe so, yes, sir. 6 reading all this material is I got a 

7 Q And to the extent you were also harvesting 7 call from Roger Rose and Carrie 

8 cardiovascular tissue or skin tissue -- 8 Hartill in early '03, January of '03 

9 A Yes, they sent someone up to train us in that and we 9 and it was a conference call with 

10 started. 10 Roger and Carrie and they said, we 

11 Q But you weren't licenced by the State of New York to do 11 have a problem, that they found out 

12 it, to do that at that time? 12 about my issues with my licensure. 

13 A Urn, no, sir. They -- 13 They just talked to me about that and 

14 Q And the only reason you even reapplied for a new 14 they said this conversation is going 

15 license was not because something RTI told you to do, 15 to stay between us, that no one is 

16 it's because the Department of Health came and audited 16 going to know about it, they 

17 you? 17 weren't -- and then they said to me 

18 A Yes, sir. We showed them what they were doing and they 18 they were not comfortable with my name 

19 said it was a violation and that we need to put the 19 being on the tissue recovery agreement 

20 proper paperwork in to update our recovery tissues. 20 and within a couple of days I had 

21 Q Did RTI ever question any of the licences or 21 another agreement and they said, have 

22 credentials of your entities to conduct the services 22 your medical director sign. They 

23 you were rendering on their behalfs? 23 didn't want my name on it because they 

24 A No, sir. Excuse me, sir, could I use the men's room, 24 didn't want their competitors, their 

25 please? 25 competitors, as they put it to me, 
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Page 82 Page 84 

1 they didn't want the competitors to 1 whatever I send them is what I get 

2 know and they can use that against 2 paid for. 

3 them. That's what they said. 3 MR. DEAN: So when you had this telephone 

4 BY MR. DEAN: 4 conference call with Carrie Hartill 

5 Q So at some point in time in 2003, RTI became aware of 5 and I believe you said Roger Rose? 

6 your negative past history, yet they continued to allow 6 THE WITNESS: Roger Rose, yes, sir. 

7 you to conduct recoveries on their behalf? 7 BY MR. DEAN: 

8 A They said that they wanted to continue to do work with 8 Q Who are they with respect to RTI? 

9 me. They just wanted to get my -- I'm only telling you 9 A Carrie, I had some dialogue with Carrie, she wanted to 

10 what they told me regarding the contract, they wanted 10 use my medical director earlier in the year for 

11 my name off the contract. 11 compliance sake. Again, everything is about 

12 Q And they hid it through the other tissue, other 12 compliance. Everything has to fit compliant, so if 

13 companies their knowledge by having you removed from 13 people look at your paperwork, everything has to fit in 

14 the contracts? 14 being compliance. They had --

15 MR. D'AVANZO: Objection. 15 Q What do you mean by has to fit, elaborate, if you 

16 THE WITNESS: From what they told me, they did not 16 would? 

17 want other people in their company nor 17 A Everything about this business with the companies I 

18 this competitors to find out about 18 dealt with is everything has to be on paper and be 

19 this, so they wanted my medical 19 correct. That simple. Whatever it is. She called me, 

20 director, Dr. Basco's name on the 20 Carrie called me earlier in the year and said, you 

21 contract and on, I think February lOth 21 know, we have a tissue -- I know someone that needs a 

22 of '03 I, they sent me another 22 medical director to fit that, you know, need ahead, a 

23 contract and I put her name on it. I 23 medical director and she said to be compliant. I think 

24 should say I put her name on it. She 24 I have that email somewhere, but she wanted to use my 

25 signed it. 25 medical director for this other company. I don't 

Page 83 Page 85 

1 MR. DEAN: Okay. We'll go through those 1 remember if we did that, but in the conversations that 

2 contracts in a little why, those 2 we had with Carrie and Roger -- Roger just came on 

3 initial contracts. But you talked 3 board. I had a conversation with him prior that 

4 about conscious avoidance earlier and 4 regarding I had a disagreement with someone at RTI 

5 I didn't ask you what you meant by 5 because they weren't doing their job. They weren't 

6 that or your definition of it. What 6 doing what they said they were going to do and I had a 

7 did you mean by earlier when I asked 7 disagreement and it got a little heated. 

8 you the question about whether or not 8 Q What do you mean by that? 

9 RTI was aware of what you were doing 9 A I was yelling at him and according to them that's what 

10 with regard to the non-consents of 10 prompted this whole background check which again, I had 

11 donors, and you used the phrase, 11 no knowledge that they even did this so, but when they 

12 conscious avoidance. What did you 12 called me, he called me and said, listen, if you have 

13 mean by that? 13 any problems, call me directly, I'll make sure 

14 MR. D'AVANZO: Objection. 14 everything gets taken care of. I said, Roger, you 

15 THE WITNESS: Just the innuendo of all my meetings. 15 know, just try and get things done here. This was 

16 Even with the reimbursement. Well, we 16 in November -- I remember, I remember that 

17 don't pay for body or bone, we pay for 17 conversation. That was the Wednesday before 

18 your recovery services. That's just a 18 Thanksgiving. I remember that specifically because it 

19 play of words. You know, whatever we 19 was the Wednesday before Thanksgiving. And, you know, 

20 sent them we got paid for. Everything 20 I said, listen, as long as we get everything going the 

21 in my contract is itemized out. If 21 way we need to get it going and your company said 

22 you don't recover that specific tissue 22 you're going to send me something or do something and I 

23 type, I don't get paid for it. They 23 need to get it done in an expeditious manner. And I 

24 call it recovery services, but in 24 was upset. And he said, it won't happen again. And I 

25 actuality, whatever tissue I recover, 25 apologized for losing my temper with that individual, 

22 (Pages 82 to 85) 

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight



1 
2 

3 

4 

5 
6 

7 
8 

9 

Page 86 

somebody from the lab, I believe, and I had a good 

working relationship with Roger. And then, that was 

November and then in early January he came up to New 

York and I met him. He had a marketing meeting 

somewhere and we met him on Madison Avenue, I believe 

The Bull and Bear across from the Waldorf Historia, and 

we had a meeting before he went to his other meeting 

and then a couple days later I got a phone call 

regarding, him and carrie called me and said, you know, 

Page 88 

1 A Yes, sir. 

2 Q Have you also read the deposition of Michael Plew taken 

3 in this litigation on September the 26th, 2008? 

4 A No, sir. 

5 Q But with respect to carrie Hartill, she's an employee 

6 of RTI? 

7 A 

8 Q 
9 

Yes, sir. 

10 

11 

12 

13 

we found out some information about your license and we 10 

Now, are you aware that in, from reading her deposition 

that on page 79 of her deposition her testimony was in 

response to the following question. And as a result of 

that discussion, what happened with RTI's relationship 

with Michael Mastromarino? Answer. My understanding 

is that as a part of that discussion, again, this is 

secondhand. It was agreed either at that point or 

need to correct our tissue recovery agreement. I said, 11 

okay, whatever you guys want to do to make it 12 

comfortable. 13 

14 Q 

15 

What was the purpose of getting -- what did you say her 14 

16 A 

17 Q 
18 

19 A 

20 Q 
21 A 

22 

23 

24 

25 

1 

name was, Miss Basco? 

Mary Basco. 

Was she really your medical director, did she work in 

your offices everyday? 

No, but that's not part of the criteria. 

What do you mean by that? 

Part of the criteria means to have a medical person on 

staff as a tissue recovery agency and I did. And she 

was a -- she was on staff for BioMedical -- well, 

BioTissue or BioMedical Tissue Services. It does not 

have to be someone that was in state, it could have 

Page 87 

been someone, she was in Virginia. She fit the 

2 criteria. 

3 Q What did she do everyday? 

4 A She had nothing to do with the company. She was a 

5 figure head. 

6 Q All right. And so did -- when RTI asked you to get her 

7 
8 

9 

to sign off on your contracts in early '03 after the 

background investigation was done and they told you 

they were aware of your prior negative history, did RTI 

10 request that you have more day to day involvement by 

11 Miss Basco? 

12 A Well, again, from what I read, they said they wanted 

13 more direct interaction with my medical director. They 

14 

15 Q 
16 

never spoke to her, never called her, never met her. 

Okay. Let's go to that. At the request of your 

attorney were you provided some depositions? 

15 

16 

17 

18 

19 A 

20 Q 
21 A 

22 Q 
23 A 

24 

25 

1 
2 

3 
4 
5 
6 

fairly shortly thereafter that RTI would like to have 

more direct interaction with some of the other key 

principals in that organization. In particular their 

medical director. Do you see that statement? 

Yes, sir. 

Is that a true statement? 

No, sir. 

And why is that not a true statement? 

First of all, it wasn't secondhand. She was a 

secondhand -- I had a conference call, a, that they put 

in a conference call that was strictly between us 

Page 89 

because they didn't want anyone else in the company to 

know of my background and, urn, that was-- so she did 

not learn that secondhand. And this issue about 

having -- she never said to me or Roger that they 

wanted more direct interaction with my medical 

director, they just wanted my medical director to sign 

7 the tissue recovery agreement so my name would be off 

8 of it. 

9 Q Did Miss Hartill and Mr. Rose in that phone 

10 

11 
12 

13 

conversation, did they know that Mary Basco did not 

have anything to do with the day to day activities of 

the company? 

MR. D'AVANZO: Objection. 

14 THE WITNESS: Yes, sir. She was in Virginia. 

15 

16 

MR. DEAN: Did you all discuss it in that phone 

call? 

17 A 

18 Q 
19 

Yes, sir. 17 

And do you know what depositions you have been provided 18 

THE WITNESS: No, sir. They knew that Carrie had a 

previous conversation with me I think 

in June or July. Again, everything 

20 A 

21 Q 
22 A 

23 Q 
24 

25 

and read related to this litigation? 

Yes, sir. 

What depositions have you read? 

Do you want me to name all of them? 

Yes, sir. I'll tell you what. Let's go through this. 

Let me ask you, have you read the Carolyn Hartill 

deposition 9/16/2008 taken in this litigation? 

19 

20 

21 

22 

23 

24 

25 MR. DEAN: 

just has to fit a criteria. She lived 

in Virginia. She had -- she was my 

medical director on paper the way the 

guidelines want you to have everything 

in place. 

But did you have discussions at some 

.... ,., ......................................................... ,. .............. , ..................... '·······················''"·····'·'··'· ... ······················' ...................................... · ...................... ,. ..... · ........ ,, .. ,,. .................... ,. .. ,, .... . 
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Page 90 

1 
2 

3 

4 

5 

point in time, either on this phone 1 
Page 92 

because we were doing nonhospital recoveries and they 

said at the beginning that they needed death call or prior to that, where RTI was 2 

6 
7 

8 
9 

aware that Miss Basco was not involved 

in the day to day activities of the 

tissue banking? 

MR. D'AVANZO: Objection. 

THE WITNESS: Yes, they knew she hadn't -- she was 

not involved in the day to day 

operations of the business. 

10 MR. DEAN: And did you have personal discussions 

with them about that prior, at some 11 

12 point in time? 

13 MR. D'AVANZO: Objection. 

14 THE WITNESS: Um, they never had any interaction, 

never asked me another question about 

Dr. Basco from that day forward. She 

3 

4 

5 
6 
7 

8 

certificates, so I said, okay. I mean I'm only -- what 

they told me what they needed is what I gave them. 

Q And what was their purpose of asking for the death 

certificate? 

OBJECITON. 

THE WITNESS: They needed, ah --

9 MR. DEAN: 

10 

Let me strike that and resolve this 

objection. Did they tell you why they 

11 wanted the death certificate? 

12 THE WITNESS: To certify the cause of death. 

13 BY MR. DEAN: 

14 Q Let me --just answer my question. Did they tell you 

15 
16 

what the purpose of them requesting you provide the 

death certificate? 

15 
16 
17 

18 

signed the document and that's the 17 A Yes, sir. 

last we ever spoke of her. 18 Q And what was the purpose? 

To show the cause of death. 19 MR. DEAN: 

20 

Now between 2002 to 2005 did you ever 19 A 

get a phone call from Mary Basco whose 20 Q Do you have Miss Hartill's deposition in front of you 

dated 9/16/2008 again? 21 an MD, correct? 

22 THE WITNESS: Yes, sir. 

23 BY MR. DEAN: 

24 Q Did she ever call you and tell you she had received a 

25 phone call from RTI questioning something related to 

1 
2 A 

3 Q 
4 

5 

6 A 

7 Q 
8 

9 

10 

11 

12 A 
13 Q 
14 

15 

16 

17 

18 A 
19 Q 
20 

21 

22 A 

23 Q 
24 

Page 91 

the business? 

No, sir. 

To your knowledge, did Mary Basco ever get a phone call 

from RTI having anything to do with this relationship 

with BioMedical Tissue Services? 

No, sir. 

Between anytime during the contracting with Tutogen, 

did Mary Basco ever call you and tell you she had 

received a phone call, an inquiry from Tutogen as to 

the business aspects and the operations of BioMedical 

Tissue? 

No, sir. 

With respect to LifeCell, at any contracting time frame 

in which you were doing business with LifeCell, did 

Mary Basco ever call you to tell you she had received 

an inquiry from LifeCell with regard to the operations 

of BioMedical Tissue? 

No, sir. 

Now you talked earlier about the initial paperwork and 

the requirement of a death certificate. Do you 

remember that discussion? 

Yes, yes. 

What was the purpose of the death certificate and why 

was that asked that you provide that? 

25 A Um, the death certificate was a requirement from RTI 

21 

22 A 

23 Q 
24 

25 

Yes. 

Can you turn to page 129. Are you familiar with 

Mr. Hartill's deposition testimony, sworn deposition 

testimony with regard to the death certificate issue? 

Page 93 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A Yes, sir. 

Q Let me know when you get to 129. Now let me point your 

attention to the bottom of page 129. And the question 

10 

11 

12 

13 

14 

15 
16 
17 A 
18 Q 

was asked of Miss Hartill in that deposition. Quote; 

and the fact that this death certificate again is 

incomplete, would that be of no concerns to RTI if they 

received one similar to this? And the answer from his 

Hartill was quote; I think we went over this, but they 

were not required by RTI and certainly if they were to 

be depended upon, this would not have been deemed a 

valid document. RTI would not have required death 

certificate, a valid death certificate unless the cause 

of death was not clear somewhere else in the 

documentation. Based on your testimony and your 

discussions with Mr. Hartill previously, is that a true 

statement? 

No, sir. 

And were they really death certificates? 

19 A They were -- are we referring to New York? 

20 Q Yes, sir? 

21 A They were confidential medical reports. That's what 

22 

23 

24 Q 

the funeral director had it and that's what I gave 

them. 

But they weren't even death certificates? 

25 A No, sir, but they -- when I sent it to them, they 
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Page 94 

1 had -- they said, this is fine. And that's what I kept 1 
Page 96 

the medical social history; it could have been time of 

2 giving them. 

3 Q But isn't it true that you can go on the Internet or 

4 you can call the Department of Health if you were RTI 

5 and ask what a valid death certificate is supposed to 

6 look like? 

7 MR. D'AVANZO: Objection. 

8 THE WITNESS: I don't know, sir. I never questioned 

9 it. 

10 MR. DEAN: 

11 

12 

Could you, could you -- did you know 

there was a difference between a true 

death certificate and the document you 

13 were sending? 

14 THE WITNESS: Yes. 

15 MR. DEAN: Could anybody have figured that out by 

16 calling the Department of Health? 

17 MR. D'AVANZO: Objection. 

18 THE WITNESS: I can't answer that. 

19 MR. DEAN: Could you have called the Department 

20 of Health if you wanted to to ask 

21 between the two which is a valid death 

2 recovery; it could have been refrigeration time; it 

3 could have been a multitude of things. 

4 Q Did they care about the -- did they appear in the phone 

5 conversations or anybody at RTI tell you in the phone 

6 call that they had a concern about the substance of the 

7 information, or were they more concerned about the 

8 documentation itself? 

9 MR. D'AVANZO: Objection. 

10 THE WITNESS: Per documentation. Urn, they would 

11 send us emails of cases that needed to 

12 be corrected. They'd get corrected 

13 

14 MR. DEAN: 

15 

16 

and we'd send them back. 

Well, do you know why Carrie Hartill 

would have testified in her deposition 

why these death certificates were not 

17 needed? 

18 MR. D'AVANZO: Objection. 

19 THE WITNESS: I have no idea. I just know from day 

20 one that the death certificate was 

21 required from RTI and RTI was the only 

22 certificate? 22 

23 THE WITNESS: Again, as I stated, what I was sending 23 

company I was dealing with back in the 

very beginning. Urn, this is what they 

required from me from the medical 

director to sign off on the case. 
24 

25 

1 

as regards to New York, they said 

confidential medical report. It was 

Page 95 

24 

25 

never, that I knew it wasn't a death 1 MR. DEAN: 
Page 97 

At least by the time of her deposition 

2 certificate. I believe because it had 2 in 2008, she does recognize, at least 

3 the cause of death on there that 3 by the time of the depositions, they 

4 that's what RTI was utilizing to 4 were not valid death certificates, 

5 ascertain the cause of death. 5 doesn't she? 

6 BY MR. DEAN: 6 THE WITNESS: Well, according to what I read when I 

7 Q Did RTI ever call you after receiving that first report 

8 of death and tell you, Dr. Mastromarino, this is not a 

9 valid death certificate, we need something different? 

10 A No, sir. The only thing that they wanted to change 

11 with the death certificates is there was not a time of 

12 death or date of death on that confidential medical 

13 report. So in the beginning when you looked at the 

14 medical charts from the very beginning it would just 

15 have that confidential medical report. If you look 

16 

17 

18 

19 

further down with those confidential reports you'll see 

handwritten where it says time of death and date of 

death. That's on there because they requested me to 

write it on there because the time and date of death 

7 
8 
9 

10 

11 

12 

13 

14 
15 

16 

17 

18 

19 

20 wasn't on there. 20 

21 Q Well, let me ask you about this. You testified to this 21 

22 earlier about you did receive some phone calls 22 

23 periodically to tell you that there was something wrong 23 

24 with the paperwork or something needed to be changed? 24 

25 A Correct. But that could have been anything from the 25 

read her deposition is, from what I 

took out of it, was that they never 

used -- the information that we sent 

was just filed and in the course of 

physician interview questionnaire 

she's saying we didn't need the death 

certificate. The physician interview 

questionnaire only came about because 

Dr. Bauer needed that from LifeCell 

and that started in late '04. '02, 

'03 and the early part of '04 we never 

had physician interview questionnaire 

form. So the only thing they could 

have had was the death certificate. 

And in here she said that because of 

this physical interview form that they 

didn't need a death certificate. 

Well, I only started that in late '04 

because LifeCell requested another 
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Page 98 Page 100 

1 piece of paper to -- for the chart, 1 Q But the only paperwork you were sending to RTI were 

2 so. 2 four or five pieces of paperwork regarding social 

3 BY MR. DEAN: 3 history and recovery data and a medical report of death 
' 

4 Q So, so, RTI never requested a physician interview form 4 form? 

5 before 2004? 5 A The -- you're referring to the confidential report from 

6 A They never requested it at all. It was just part of my 6 New York? 

7 paperwork because Dr. Bauer wasn't comfortable with my 7 Q Yes? 

8 paperwork from LifeCell, so what he wanted was he had a 8 A Yes, it was the medical social history, the consent 

9 meeting with me. He came up to so me. We had a 9 form and the death certificate, which they required. 

10 private meeting and we have to fix this paperwork so 10 Q Now, so when Dr. Bauer is having this conversation with 

11 everything is in the guidelines. And he said, would 11 you, did Dr. Bauer say that LifeCell had called any of 

12 you sign off on a physician interview form, and I said, 12 the donors families? 

13 sure. We put that in place. And that was in 13 A No, sir. You know, am I allowed to refer to his 

14 October of '04. So a physician interview form was 14 deposition. In reading his deposition, Dr. Bauer's 

15 never used. It only came about because Dr. Bauer 15 deposition, he flew all the way from Denver because he 

16 wanted another document in the chart. 16 wanted to look at my FDA registration and my tissue 

17 Q Well, what happened about, with Dr. Bauer, Dr. Bauer 17 banking license, which I could have faxed him, and 

18 and give me I am bit more information, where did this 18 really that's not his job description, he's a medical 

19 meeting take place and why? 19 director. That's a quality assurance issue. 

20 A Dr. Bauer-- 20 Q So why did Dr. Bauer come to see you? 

21 Q And who is he, by the way? 21 A He flew from Denver to come see me to have a private 

22 A Dr. Bauer's the medical director for LifeCell. We 22 meeting about how we're going to fix the donor 

23 started working with LifeCell I believe in March or 23 paperwork so it would look and be in compliance with 

24 April of '04. We worked for two or three months 24 him signing off on the paperwork, because he was the 

25 together, then we stopped because they said they 25 only entity at LifeCell that signed off on my paperwork 

Page 99 Page 101 

1 weren't comfortable with the documentation of our 1 because the other physicians questioned the cases, the 

2 paperwork. Dr. Bauer flew in from Denver, Colorado and 2 paperwork and everything else about the donors. 

3 they drove him up, we had a private meeting. Glen and 3 Q How could between 2002 and 2005 if you never got a 

4 Pat were not part of that meeting, and in that meeting 4 single families consent to do a single recovery of the 

5 he said we need to fix this paperwork so that everybody 5 1,000 that you did, was there a manner in which RTI 

6 is comfortable, because right now what you're giving us 6 Tutogen and LifeCell could have found out whether those 

7 isn't enough information. And I told him, this is all 7 valid-- were valid consents or not? 

8 you're getting, this is all I have. And he said, well, 8 MR. D'AVANZO: Objection. 

9 we have some suggestions for you to beef up the 9 THE WITNESS: The first week the first case and it 

10 paperwork, as they put it. And that's how this 10 was mentioned in, I believe, Nancy 

11 physical interview questionnaire came about. But 11 Holland's paperwork, the veracity of 

12 for-- and then once it was part of my medical social 12 the paperwork could have easily been 

13 history, it would go to all the processors. I wouldn't 13 checked, but I know it wasn't going to 

14 separate paperwork. Whatever paperwork I had together 14 be checked, because the innuendos in 

15 I would make copies and then it would good to every 15 our meetings that I had with all of 

16 processor that I was sending bone to. 16 these companies I knew they weren't 

17 Q So had Dr. Bauer not come in in late '04 and told you 17 going to check. 

18 that they weren't-- LifeCell wasn't comfortable with 18 MR. DEAN: But--

19 your paperwork, you never would have, at least at that 19 THE WITNESS: And they didn't. 

20 point in time have had a need to do a physicians 20 MR. DEAN: But -- and who from RTI told you that, 

21 interview? 21 was that Rick Kolovich? 

22 A No, that was his idea. RTI was fine with the paperwork 22 MR. D'AVANZO: Objection. 

23 that I was sending them, but because of Dr. Bauer I 23 THE WITNESS: Who told me what, sir? 

24 just kept it part of my package and then I sent it to 24 MR. DEAN: That they weren't checking the 

25 RTI as well. 25 paperwork? 

'"'''' '""''''''"''"'''' 
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Page 102 Page 104 

1 MR. D'AVANZO: Objection. 1 operational basis was the person that I spoke to. 

2 MR. DEAN: They had no intent to check the 2 There was a chain of command with, you know, it was a 

3 paperwork? 3 Wall Street company, so I could have called Roger, you 

4 MR. D'AVANZO: Objection. 4 know, I had that access to Roger, but, you know, Rick's 

5 THE WITNESS: I-- 5 job was to take care of me. 

6 MR. DEAN: To check the consents? 6 Q Before we leave the death certificates, I want to talk 

7 THE WITNESS: Well, at first -- 7 about Philadelphia real quick. What did you do -- what 

8 MR. D'AVANZO: Same ob~ection. 8 was the situation with death certificates in 

9 MR. DEAN: Please strike that question and ask it 9 Philadelphia? 

10 correctly. My apologies to Dr. 10 A I don't understand the question? 

11 Mastromarino. Earlier in your 11 Q Was there a requirement by RTI that you provide death 

12 deposition I remember you testifying 12 certificates for Philadelphia? 

13 something to the effect that you had a 13 A I, when I got involved with Philadelphia, urn, I called 

14 conversation with Rick Kolovich and 14 up, I spoke to Rick. Rick knew I was going to 

15 that he and RTI let you know they were 15 Philadelphia. In his deposition he said he had no idea 

16 not going to be calling donor families 16 I was in Philadelphia. But in the audit and Carrie's 

17 to verify whether the consents were 17 deposition they all knew I was in Philadelphia. So how 

18 valid? 18 he can say that he didn't know I was in Philadelphia. 

19 THE WITNESS: Correct. 19 I always went to Rick first. I said, Rick, I have an 

20 BY MR. DEAN: 20 opportunity to go to Philadelphia. Are there any, 

21 Q Did that occur? 21 anything that I need to know, any licensing, anything 

22 A Yes, sir. 22 that I would need for Philadelphia. Urn, he said, I'll 

23 Q And you knew that at least from early in 2002? 23 get back to you and he spoke to Carrie, she's the 

24 A Yes, sir. 24 quality assurance person and they said, go and get as 

25 Q Now what would have happened had RTI, Tutogen or 25 many cases as you can. And that's what we did. 

Page 103 Page 105 

1 LifeCell picked up a single phone call for that $1,000 1 Q Did they tell you that there was no other requirements 

2 and called one donor family? 2 you needed to meet for the purposes of Philadelphia? 

3 A They would have seen that, urn, that there was no 3 A Absolutely not. They said -- they never -- I asked 

4 consent-- well, forget that. Yes, they would have 4 them that specifically because I told them that I had a 

5 found out that the donor families did not consent and 5 contact in Philadelphia and they were like, there's no 

6 that the, a lot of the medical social history 6 reason, you don't need a tissue banking license, they 

7 information wasn't accurate as well. But the medical 7 said absolutely nothing. I said, you'll get the same 

8 social history, I, the question I asked them is, well, 8 paperwork, except obviously a different death 

9 what happens if we don't know some of these questions? 9 certificate because it's from Pennsylvania. 

10 They told me just check off no. 10 Q Did you ever have a tissue banking license issued by 

11 Q Who told you that? 11 the State of Pennsylvania? 

12 A Urn, I don't know if that was Dan Towers or Rick. I'm 12 A According to -- no. No, sir. According to RTI I never 

13 not sure. 13 needed one. 

14 Q Where was Dan Towers employed? 14 Q But did you send some -- did you send some 

15 A RTI. 15 Philadelphia -- with respect to some of the Phila --

16 Q And Rick, when you refer to Rick, you're referring to 16 scratch that. Did you do some harvesting activities in 

17 Rick Kolovich? 17 Philadelphia between 2002 and 2005? 

18 A Yes. 18 A Yes. The way it worked in Pennsylvania was, we were 

19 Q What was Rick Kolovich's relationship or position with 19 all in New York, New Jersey. The Garzone's were in 

20 RTI and you, was he a sales rep. or a -- 20 Philadelphia with the funeral directors we work with. 

21 A He was-- 21 They would call us, they would say we have cases, we 

22 Q --Liaison? 22 would drive to Pennsylvania, we would do the 

23 A He was the regional manager for me. Rick never made a 23 recoveries. We'd take everything back to New York, New 

24 move without Roger Rose and Cary Hartill knowing 24 Jersey to do everything else. Nothing else was done. 

25 everything. He was the person that, on a day to day 25 The only thing that was done in Pennsylvania was the 

......... ·'·' 
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Page 106 Page 108 

1 recovery. Everything else would be, like it would be 1 THE WITNESS: I'm sorry, sir. 

2 another case in New York, New Jersey, the Bronx, it was 2 MR. DEAN: Why did you do what you did? 

3 just another recovery site we went to, took the tissue 3 MR. D'AVANZO: Objection. 

4 and came back to our lab in New York and Jersey. 4 MR. DEAN: Let me ask it a different way. 

5 Q So were you required, like you were with your RTI files 5 Between 2002 and 2005, you, along with 

6 originally to submit death certificates? 6 the other entities that you talked 

7 A I'm sorry, say that again? 7 about participated in harvesting over 

8 Q Like you were initially started your work in New York, 8 a thousand bodies, correct? 

9 and submitting the paperwork and the death certificates 9 MR. D'AVANZO: Objection. 

10 or reported death to RTI, did RTI also ask you to 10 MR. DEAN: And how were you able to accomplish 

11 submit death certificates for your Philadelphia 11 that over that three year period 
12 paperwork? 12 without someone questioning what you 

13 A It didn't work that way. Um, I told them we were going 13 were doing? 

14 to Philadelphia. I said, is there any requirements for 14 THE WITNESS: Um. 
15 Philadelphia? They got back to me· and said, no, 15 MR. D'AVANZO: Objection. 

16 business as usual. In the chart we'd fill out, you 16 THE WITNESS: We were providing tissue. We were 

17 know, donor site and then we just put Garzone. The 17 giving them what they wanted, um, and 

18 death certificate would be a Pennsylvania death 18 we were giving them quality tissue, 

19 certificate that I obtained from the Garzone's. Other 19 what they wanted. In this whole 

20 than that you cannot tell a donor chart from whether it 20 scheme of things, I know everyone is 

21 would be from New York, New Jersey or Pennsylvania 21 interested in all the paperwork. And 

22 other than the recovery log which would state what 22 let me just break it down very simply 

23 funeral home recovered and the death certificate. 23 to you. From a scientific standpoint, 

24 Q Were the names at least on the death certificates, were 24 and I understand that, I'm an expert 

25 they real? 25 at it. The only thing that matters 

Page 107 Page 109 

1 MR. D'AVANZO: Objection. 1 are the cultures, 14 day cultures and 

2 THE WITNESS: As far as? 2 the sterilization technique that the 

3 MR. DEAN: The identity of the donor? 3 company is using. So the tissue I was 
4 THE WITNESS: Some were, some weren't. 4 sending, beknownst to the media how 
5 MR. D'AVANZO: Objection. 5 horrible the tissue was, I can 

6 THE WITNESS: If we had the name -- should I? 6 guarantee you if I was sending poor 

7 MR. DEAN: No, go ahead. 7 tissue done to RTI or LifeCell they 

8 MR. D'AVANZO: Objection. I'm not -- there's no 8 would stop doing business with me. 

9 question pending. 9 The only reason they continued to do 

10 MR. DEAN: Were you finished with your answer? 10 business with me and wanted me to grow 

11 THE WITNESS: I'm sorry? 11 was because we were giving them the 

12 MR. DEAN: Did you have something else you wanted 12 best tissue at the recovery agencies. 
13 to say? 13 Our tissue was recovered at precisely. 
14 THE WITNESS: No, just that if we were given the 14 The tissue wasn't damage. The culture 

15 name of the donor we used it. 15 results that they did on the tissue 

16 BY MR. DEAN: 16 came back excellent on the seven day 
17 Q If you were given the name of the donor, however-- 17 and the 14 day. So their internal 
18 A By the funeral director. 18 procedures our tissue was yielding 
19 Q By the funeral director, did you accurately record it? 19 them a lot of money. So they would 

20 MR. D'AVANZO: Objection. 20 never want to stop me sending them 
21 THE WITNESS: Yes, sir. 21 tissue. And I'll go back to this 

22 MR. DEAN: Before lunch, I want to go back to 22 whole disease issue. There is no, 
23 this whole issue of how you were able 23 there is no issue of disease, because 
24 to -- well, first of all, why did you 24 when the tissue gets bio-cleansed 
25 do it? 25 everything dies. So the paperwork, if 

'··"·"'·"··· 
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7 MR. DEAN: 
8 THE WITNESS: 
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13 
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the social security number is wrong, 

who cares. I'm being very honest, 

okay. They're not going to look at it 

because they don't care. It doesn't 

matter to the tissue in and of itself. 

The only thing that matters are those 

cultures. My tissue, skin, 

musculoskeletal tissue that I was 

providing, i.e. my company was the 

best. It was so good that RTI wanted 

me all over the country. They would 

send other recovery agencies to see 

our set-up. LifeCell would send 

people to look at what we were doing. 

The paperwork was forged. I'm here 

for that. But I'm also here to tell 

you that the tissue and the way we 

were providing the tissue was the best 

and that's why they never said 

anything about anything. The only 

thing they wanted from me was to grow 

and RTI gave me financial incentives 

and would financially induce me to 

grow. They got me to Canada; they put 

me in Rochester; they had me in 

Page 111 
Florida. LifeCell at the very end 

gave me money up front. They were 

going to fund and give me -- they, 

Lisa Collern told me flat out, we want 

you in every city in this country. 

How do we make that happen with you? 

Who is Lisa Collern? 

She works for LifeCell. So my point 

being, if I was giving bad tissue, it 

wouldn't make good business since for 

them to want to work with me. So when 

this, everything broke, they were like 

well, he really wasn't a major player 

with us. Well, in about another year 

I would have been RTI's number one 

recovery agency. With Life Cell I was 

17 giving them a very specific tissue 

18 type that no one else in the world was 

19 able to give them. 

20 BY MR. DEAN: 
21 Q What was that? 

22 A I was giving them, I developed a proprietary technology 

23 to give them a very specific tissue type that they 

24 couldn't get from anybody else in this country. I 

25 developed a technique to be able to ascertain this 
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Page 112 
tissue that they wanted. So they were going to do 

everything possible to make sure they got our tissue. 

So when we started working the first three months, they 

knew there was a problem with all the paperwork. Dr. 

Bauer flew to see me. And in that meeting he said, 

this is what we need to do to rectify the paperwork. 

And then every month after that on the invoices they 

got the tissue. And they wanted me to grow. So much 

that they gave me a whole presentation of what they 

want from me and how much they're going to give me and 

where they want me. 

Did you renegotiate your prices and increase your 

prices and they paid them? 

I could have told them anything and they would have 

done it. 

What do you mean by that? 

I'm a little company dealing with Wall Street 

companies. But in this case the tail wagged the dog. 

Meaning, when they sat down for negotiations with all 

their expert lawyers, I did my own deal because I knew 

I had .the leverage because they were getting something 

they needed from me. So I didn't need a lawyer for my 

contracts. I did my own contracting. 

Now the cultures -- and you testified earlier that you 

believed that on occasion that they processed donors 

Page 113 
that had been rejected initially and you were only paid 

a thousand dollars, and you believed that they went 

ahead and processed those tissues; do you remember that 

testimony? 

5 A Yes, sir. 

6 MR. D'AVANZO: Objection. 

7 MR. DEAN: With respect to the cultures, were 

8 there every any occasions where they, 

9 RTI, Tutogen or LifeCell would reject 

10 the tissue because of a failed 

11 serology, but you then resent that 

12 

13 

14 

tissues with a different blood type or 

a change in the paperwork and they 

then processed that tissue and paid 

15 you for it? 

16 MR. D'AVANZO: Objection. 

17 THE WITNESS: I'm a little confused, because are you 

18 talking about cultures or are you 

19 talking about serology, there's two 

20 issues here? 

21 MR. DEAN: I'm sorry, cultures? 

22 THE WITNESS: Okay. The cultures is a test that 

23 they do themselves. Can't be forged, 

24 you can't fix it. But I knew the 

25 tissue that I was recovering was 

"·····"················· 
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1 
2 
3 
4 

5 
6 
7 
8 
9 

quality tissue. Let me give you -- if 1 
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that I got from them. So I knew what 
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I can just give you a for instance. 

Just to set the record straight. 

We'll take one funeral home in New 

York City. On an average a month they 

would do probably three to four 

hundred and 50 cases a month would run 

through their funeral home. The most 

I ever got out of there was 13 to 15 
cases. We did have our rules out. 

Okay. We did do a quality assurance 

on the donors, okay. They would call 

us, we would rule out cases. The 

tissue that went to RTI was 

impeccable. If it wasn't they 

wouldn't have done business with us. 

Because if there were any problems, 

why would they need us? Why would 

they want us to continue to grow? The 

tissue we were sending was exactly 

what they wanted. And the only thing 

that matters is when they would do the 

seven day culture on the tissue when 

it's recovered, and then they would do 

a 14 day culture later on. As long as 

Page 115 

those cultures are okay and it goes 

through the bio-cleanse system, that's 

all that matters from a disease 

transmission issue. If those cultures 

did not come back good, they wouldn't 

6 use the case. 

7 BY MR. DEAN: 

8 Q What about, did you ever resend a rejected donor back 

9 to RTI, LifeCell or Tutogen those tissues and change 

10 the serology? 

11 A Yes, sir. 

12 Q And did RTI, Tutogen or LifeCell process and pay for 

13 that tissue even though it had been originally 

14 rejected? 

15 MR. D'AVANZO: Objection. 

16 THE WITNESS: The idea actually was from --again, 

17 these weren't things that I thought 

18 of, these are things that I knew that 

19 RTI was doing were changing serologies 

20 in the donors. I knew all of this. 

21 MR. DEAN: How did you know that? 

22 THE WITNESS: I knew it from just being in the 

23 industry when I was a consultant with 

24 them. I just hear things. This isn't 

25 stuff that I made up, this is stuff 

2 they were doing, so I was making sure 

3 they weren't doing it to me. 

4 BY MR. DEAN: 

5 Q Which is -- was that -- why is it that you did not 

6 initially ship the tissue then? 

7 A Because I knew they were manipulating the tissue. 

8 Q What do you mean by that? 

9 A That if a case came back positive, they would pay the 

10 recovery agency the thousand dollars and then they'd 

11 turn it over and make a hundred thousand dollars on the 

12 donor. 

13 Q Now this whole time frame between 2002 and 2005 when 

14 RTI, Tutogen and LifeCell wanted you to grow and open 

15 up all these different offices, did you hold stock in 

16 RTI? 

17 A When I as a consultant I had stock in the company, but 

18 sitting here today, I couldn't tell you if it was worth 

19 two hundred thousand dollars or two cents. 

20 Q Well, did RTI, as an additional inducement to you at 

21 some point in time issue you stock in this company? 

22 A When I was involved with recoveries? 

23 Q At any point in time --

24 A Yes, sir. 

25 Q -- between 2000 and 2005 did they issue you stock? 

Page 117 

1 A Again, sir, I'm just a little with dates. Only I 
2 believe when I was a consultant with the company, 

3 because I developed some bone grafting techniques. 

4 Actually in the Optaform or the Regenaform for them, I 
5 was involved in that whole process. That was the only 

6 time that I believe stock options were issues, an issue 

7 with me. 

8 Q Did they issue those stocks to you periodically? 

9 A No, sir. It was just on the contract. Like I said, I 
10 know I have stock. I don't even know what the value of 

11 it is. 

12 Q 

13 A 

14 Q 

Have you ever sold it back to them? 

Not that I recall, sir. 

Do you know whether or not that stock value still 

15 exists? 

16 A I couldn't tell you. 

17 Q Have you ever been paid anything by RTI for that stock 

18 or a dividend on it? 

19 A That nor the royalties from what they sold with the 

20 Regenaform, no, sir. 

21 Q What do you mean by the royalties on the Regenaform? 

22 A From-- my recollection is I had a royalty agreement. 

23 But again, that's when everything happened with me, my 

24 practice, so I never even bothered with it. I kind of 

25 just let it go and then when I got into -- and again, 
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Page 118 
1 that's how RTI knew of me. They knew of me because I 

2 was a consultant with the company. So when Dr. 

3 Evangalista, this is going back a little bit. That's 

4 how there was the -- we were -- they knew me and I knew 

5 them. 

6 Q Give me just a second, Dr. Mastromarino. Unless 

7 anybody, because I'm about to change topics. We're a 

8 few minutes early. If anybody has any objection, I'd 

9 like to go ahead and go off video and at this time 

10 we'll take our lunch break. And I don't know how long 

11 we decided to take a lunch brake for, but we'll take a 

12 lunch break and come back very soon. For the people on 

13 the phone, let's take 45 minutes, enough time for 

14 everyone here in the room to have lunch, 45, 30, 45 

15 minutes. Is that okay with everyone? Everyone on the 

16 telephones, we're going to resume at 1:00 o'clock with 

17 Dr. Mastromarino's testimony. Lunch is served. 

18 (Whereupon, at 12:17, luncheon recess held.) 

19 THE VIDEOGRAPHER: We're back on the record at 13:04. 

20 CONTINUED EXAMINATION 

21 BY MR. DEAN: 

22 Q Doctor Mastromarino, I'm want to pick up, want to pick 

23 up where we left off before the lunch break having to 

24 do with the issue of your consulting work that did you 

25 in the early 2000 time frame and when you formulated 

Page 119 
1 your relationship with RTI, okay. Now I want to show 

2 you what we previously marked as Plaintiffs Exhibit 

3 Deposition number 3 and ask you if you can identify 

4 that document? 

5 MR. GALLUCCI: I'm sorry, Mr. Dean, what exhibit 

6 number was that? 

7 MR. DEAN: Three. 

8 THE WITNESS: You want to know what? 

9 BY MR. DEAN: 

10 Q Can you identify Plaintiffs Exhibit number 3? 

11 A I've never seen it before, if that's what you're asking 

Page 120 
1 have voluntarily surrendered their 

2 licenses? 

3 THE WITNESS: Yes, sir. 

4 BY MR. DEAN: 

5 Q And then it says suspensions. And under November, can 

6 you tell the court and jury whose information is 

7 located there? 

8 A Mine, sir. 

9 Q Can you read into the record what it says? 

10 A Michael Mastromarino, DDS. License number D120214, 

11 consent order of voluntary surrender of licensure filed 

12 November 21st, 2000 based on Respondent's arrest 

13 possession of Demerol, hypodermic needle, and being 

14 under the influence of a controlled and dangerous 

15 substance. 

16 Q Right underneath that first sentence there's another 

17 sentence that says; if you need information concerning 

18 the current status of a licensee, you should use our 

19 licensee verification line at 47 -- 973-273-8090. Do 

20 you see that? 

21 A Yes, sir. 

22 Q Is this information with regard to your 2000 suspension 

23 of your license to practice dental -- dentistry in the 

24 State of New York available to anyone who called 

25 including RTI, Tutogen or LifeCell? 

Page 121 
1 MR. D'AVANZO: 

2 THE WITNESS: 

3 MR. DEAN: 

Objection. 

I don't know. 

Was RTI, Tutogen and LifeCell aware of 

4 your disciplinary action and 

5 suspension of your dental license? 

6 MR. D'AVANZO: Objection. 

7 THE WITNESS: 

8 
9 MR. DEAN: 

10 

11 

I only know RTI was. I don't know if 

Tutogen and LifeCell were. 

Okay. Now, Plaintiffs Exhibit-- you 

can set that aside and let's go to 

Plaintiffs Exhibit 4, please. After 

12 me? 12 you were suspended, I believe it's 

13 Q Well, let me ask you if you can do this. Can you, at 13 Plaintiffs Exhibit number 3, it 

14 the top of it does it say 2000 Disciplinary Actions? 14 doesn't say when. Do you remember 

15 A Yes. 15 specifically when your license was 

16 Q And does it, does the document appear to be a document 16 suspended? 

17 that talks about the Board of Accountancy in the center 17 THE WITNESS: Well, here is, here's the issue with 

18 of it? 18 this. Is that the time frame --this 

19 MR. D'AVANZO: Objection. 19 is when they actually, I voluntarily 

20 THE WITNESS: Yes. Reading it it's referring to my 

21 voluntary surrender of my license. 

22 MR. DEAN: 

23 

24 

25 

And in the first sentence does it say: 

That the following licensees of the 

Division of Consumers Affairs have had 

their licenses suspended or revoked or 

20 

21 

22 

23 MR. DEAN: 

24 

25 

surrendered and wasn't practicing. It 
took this long for it to go into 

effect. So when --

So can you identify Plaintiffs Exhibit 

number 4, and you can give an 

explanation --
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Page 122 Page 124 
1 THE WITNESS: Yes, sir. I identify with this 1 to this document in and of itself. I 
2 because I've seen this. 2 can only tell you what they told me 
3 MR. GALLUCCI: Wait. 3 over the phone, that they knew my 
4 4 license was suspended and they, and 
5 (Whereupon, witness conferring with Mr. Gallucci.) 5 they knew, they knew the background. 
6 THE WITNESS: Urn, I'm just going over this. It 6 I don't know if they knew this 
7 looks like the first document, Exhibit 7 document existed. I don't know that. 
8 3 was my New Jersey license because 8 MR. DEAN: Did you have this document, at some 
9 this is a Jersey, I belive. I haven't 9 point in time was it served on you 

10 seen this. This here is my, from my 10 after October 2001? 
11 New York license which says 11 THE WITNESS: Yes, sir. 
12 January 20th, 1993 although that's how 12 BY MR. DEAN: 
13 long I believe it took for it to get 13 Q Did they ask you for a copy of all the documentation 
14 through the system, but my license was 14 where your license had been surrendered? 
15 surrendered way before this. 15 A RTI? 
16 MR. DEAN: All right. And what happened, as I 16 Q Did RTI ever ask you for all the documentation back in 
17 understand from reading Plaintiffs 17 2003 when they learned about it to find out more about 
18 Exhibit number 4, if you'll read with 18 the circumstances of your surrendering of your license? 
19 me and in the fourth paragraph, 19 A They never asked me for any documentation. 
20 Plaintiffs Exhibit number 4 it says: 20 Q Now when you got in trouble with your license and your 
21 I admit guilt to the second 21 dentistry licensing and you were looking for other 
22 specification of professional 22 sources of income, that's when you had the relationship 
23 misconduct charging me with practicing 23 with Dr. Evangalista and an arrangement was born in 
24 the profession of dentistry while my 24 which you started doing consulting work for RTI? 
25 license to practice was suspended. In 25 MR. D'AVANZO: Objection. 

parenthesis, practicing the profession 
of dentistry in the State of New York 
during the period of October 21st 2000 
March till, to March 16th, 2001 while 

Page 123 
1 

2 

3 

4 

5 
6 

7 

my license to practice dentistry was 
surrendered pursuant to New York 
Education Law Section 6510 dash B. Do 

8 you see that? 
9 THE WITNESS: Yes, sir. 

10 MR. DEAN: So is it true that you were, you 
11 continued to practice dentistry after 
12 
13 

you surrendered your license which is 
what lead to the consent order that we 

14 were reading that was entered into 
15 some time after March 16th 2001? 
16 MR. D'AVANZO: Objection. 
17 THE WITNESS: Urn, I remember this when I came out of 
18 Virginia I agreed to have my license 

19 
20 MR. DEAN: 
21 
22 

suspended for four years. 
And like we discussed earlier in your 

deposition, was RTI aware of the 
information contained in Exhibit 

23 number4? 
24 MR. D'AVANZO: Objection. 
25 THE WITNESS: I don't know if they were, had privy 

1 THE WITNESS: 
2 MR. DEAN: 
3 

No, sir. 
When was it you started doing 

consulting work with RTI? 

Page 125 

4 THE WITNESS: Consulting work happened prior to the 
5 
6 
7 

8 
9 

10 
11 
12 
13 

dental issue. It happened in '99, 
2000 with Dr. Evangalista. The issue 
with recovery agencies had nothing to 
do with that at that time. When I 
came home from rehab from Virginia in 
'01 is when I pulled Dr. Evangalista 
again, because I had a relationship 
with him, and got involved with tissue 
banking at that point. 

14 BY MR. DEAN: 
15 Q Let's take a look at some documents and clarify the 
16 timeline. Take a look at Plaintiffs Exhibit number 5? 
17 A Okay. 
18 Q And this is RTI document 0108555 through 8556. And 
19 
20 
21 

does that appear to be a document from RTI that has a 
heading that says; legal agreement routing form and it 
has your name at the top? 

22 A Yes, sir. 
23 Q Can you read into the record the type of agreement, 
24 what it refers to? 
25 A Consulting agreement. 
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Page 126 
1 Q For who? 
2 A ·For Michael Mastromarino, DDS oral surgeon specializing 
3 in bone regeneration. 
4 Q What's the date it says it was routed? 
5 A January 20th, 2000. 
6 Q All right. And on the note, can you read to the court 
7 and jury what it says in the note? 

8 A 

9 

10 
11 
12 

13 Q 
14 A 

15 
16 

Dr. Michael Mastromarino will be providing clinical 
evaluations of Regenaform in oral surgery and providing 
biopsy, specimens for histology. Dr. M. would present 
on results at the clinical meetings. Which I remember 
this. This was taking place in Boston. 
And the rest of it about the proposed compensation? 
Proposed compensation, thousand dollars per day for two 

days, plus travel expenses, consulting at RTI per 
quarter, 750 shares of RTI stock vesting in 250 shares 

17 at the end of each year and term was three years. 
18 Q And turn to page two. On page two, which is RTI 
19 108556, is it signed by a gentlemen by the name of Tom 

1 
2 

3 MR. DEAN: 

4 
5 

Page 128 
to the Regenaform, which I was part of 
the developing process of that. 

And you testified earlier that you -
is that the document -- the issue that 
relates to you're not getting 

6 royalties? 
7 THE WITNESS: Yes, sir. 
8 BY MR. DEAN: 
9 Q Explain that to me one more time about why you believe 

10 that RTI owes you royalties a Regenaform? 
11 A I don't believe I said that they owe me royalties. I 
12 believe there. was a royalty agreement. 
13 MR. D'AVANZO: Objection. 
14 MR. DEAN: A signed agreement? 

15 THE WITNESS: I don't remember. Again, I was in and 
16 out of rehab at this point and the 
17 
18 

19 
20 Sander, at the bottom? 20 

last thing on my mind at this point 
was RTI. Matter of fact -- I'm sorry. 
The month later I went up to Virginia 
for three months. So other than that 
first time, that first consulting time 
that I did in Boston for them, I went 
away. So this is something that we 
were getting to get started, but it 
never came to fruition due to my issue 

21 A Yes, sir. 21 
22 Q Do you know who Tom Sander was? 22 
23 A Yes, sir. He worked for-- he was an employe of RTI on 23 
24 the research end of things and he subsequently was 24 
25 removed from RTI. 25 

1 Q 
2 
3 A 

4 Q 
5 
6 A 

7 Q 
8 

9 A 

10 Q 
11 
12 A 

13 

14 Q 
15 
16 

Page 127 

Okay. And at the proposed start date at the top it 
says; February 1st, 2000; is that correct? 
Yep. 
And it's checked on the left in the middle, a thousand 

dollars per day of consultation? 
Yes, sir. 
And then on the right side it says proposed stock 

options. Total shares of 750? 
Yes, sir. 
Okay. Did you, following January 2000 start rendering 

those consulting services? 
Urn, at this point in time I was in and out of rehab. 

It's the first time I'm seeing this document. 
Isn't it true that you -- did you really ever provide 

consulting services or was this a way in which RTI 
brought you into their family of potential recovery 

17 agents? 
18 MR. D'AVANZO: Objection. 
19 THE WITNESS: No, sir. This is, has nothing to do 
20 with recovery at all. This has 
21 completeness. I did provide 
22 consulting. This is Dr. Michael 

23 Mastromarino the oral and 
24 maxillofacial surgeon. I presented to 

25 other maxillofacial surgeons regards 

Page 129 
1 with Demerol. 
2 BY MR. DEAN: 
3 Q So after January the 20th did you actually sign a 
4 
5 A 

6 

formal consulting agreement? 
I believe there is a consulting agreement signed. The 
date I couldn't tell you. 

7 Q Take a look at Plaintiffs Exhibit number 6 and tell me 
8 
9 

10 

if that's a formal consulting agreement that you signed 
on January the 26th of 2000. And it's Bates stamp RTI 
0094382 through 94389? 

11 A Yes, sir. 
12 MR. D'AVANZO: What's the date on that document, 
13 Kevin? 
14 MR. DEAN: January the 26th of 2000. 
15 THE WITNESS: Again, this was before. I came home 
16 from one facility and was going away 
17 
18 

19 
20 
21 
22 
23 
24 
25 

···•······ 

again in March, March, April, May 
urn-- and this was January of 2000. 

Urn, no. This is when I was -- this -
I'm sorry. Oh, I'm sorry. I'm 
thinking of February of '01 is when I 
went away. I went away March, April 
May of '01. So this was a year 
before. 
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Page 130 

1 BY MR. DEAN: 

2 Q ·Now, in page two of section three it deals with 

1 
2 

Page 132 

point in time by Richard R. Allen as a Chief Financial 

Officer for RTI? 

3 intellectual property matters and covenant not to 3 A Yes, sir. 

4 compete. How did the idea of Regenaform come up, whose 4 Q Can you take a look at Plaintiffs Exhibit number 7 and 

5 idea was that? 

6 A Urn, they were, they asked me to help develop a bone 

7 grafting that could be used in various orthopedic 

8 procedures, i.e. hip revisions and then that was the 

9 Optaform. And the Regenaform would have been for the 

10 dental applications. 

11 Q Were you involved in the advise and consulting services 

12 related to those two projects or products? 

13 A More the Regenaform and then I provided histology of 

14 certain bone grafts that I was using in my office for 

15 them. 

16 Q Now in Section 3 point 1, as apart of your doing your 

17 consulting works, did you anticipate and expect that 

18 

19 

20 

the, your intellectual property rights for advise and 

consultation on the Regenaform would be protected. And 

in Section 3 point 4 you would be paid a 4 percent 

21 royalty as a sole investor, inventor and a two percent 

22 royalty as a partial inventor. Is that what the 

23 purpose of those provisions were for? 

24 MR. D'AVANZO: Objection. 

25 THE WITNESS: 

1 MR. DEAN: 

2 

It's in the contract, yes. 

Well, does it say that in Section 3 

point 4--

3 THE WITNESS: Yes, sir. 

4 BY MR. DEAN: 

Page 131 

5 

6 

Q That in the event a consultant has been determined by 

RTI's patent counsel, be either a sole or partial 

7 inventor on any improvements as set forth in Section 3, 

8 the consultant shall be entitled to a four percent 

9 royalty as a sole inventor or a 10 percent royalty as a 

10 partial inventor? 

11 A Yes. And from my recollection this is, this is the 

12 agreement where, um, I grew up in the world of 

13 agreements because of the language and the way it's 

14 phrased I believe I wasn't getting paid because of the 

15 specific language that they used, that RTI used, that 

16 

17 

18 Q 
19 

20 A 
21 

22 Q 
23 

24 A 

25 Q 

urn, kind of phrased it where they didn't have to pay 

me, I believe. 

You didn't have an attorney assist you with this 

document? 

No, I went on there good graces, but that didn't work 

out to well. 

On page 7, did you execute this document on January the 

26th, 2000? 

Yes, sir. 

And does it indicate that it was also executed at some 

5 tell me if this was the-- what that document is? 

6 MS. POLETTO: Bates number, please? 

7 MR. DEAN: RTI --I'm sorry. RTI 94393394400. 

8 THE WITNESS: Yes. Urn, I believe this is stock 

9 option agreement that, I believe I 

10 signed this when I was down at RTI. 

11 Since is when they flew me down there. 

12 BY MR. DEAN: 

13 Q And I believe it was -- it says, do your signature and 

14 Mr. Allen's signature is on page seven of the document? 

15 A 
16 Q 
17 

Yes, sir. 

And it has the same date on page eight, which is RTI 

944? 

18 A See Marcia Foremen, Marcia Foremen signed it. She 

19 works down there. So, yeah, I was down at RTI when 

20 this was signed. 

21 Q 
22 
23 

24 A 
25 Q 

1 
2 A 

3 

4 

5 Q 
6 

7 
8 A 

9 Q 
10 

11 A 
12 Q 
13 

14 

15 

16 

17 

18 

19 

20 

21 A 

22 Q 
23 A 

24 Q 
25 A 

And did you ever, did you ever provide written notice 

or exercise pursuant to Section 3 point 2 your rights 

to that stock? 

No, sir. 

Do you know why you did not do that or was there any 

Page 133 

discussions about your exercise of this? 

As I said, as time went on, I was in and out of rehab. 

And then when I came out I was not in practice anymore, 

so I never exercised my rights on any of this. 

Now at some point in time in 2000, were you ordering 

supplies or were you ordering something from RTI and 

not paying for them? 

That had to do with tissue banking, not this. 

Well, I didn't think you were doing any tissue banking 

in 2000 yourself? 

I wasn't. 

Take a look at Plaintiffs Exhibit number 8. It's an 

email from Donna Kite to a number of individuals dated 

May 31st, 2000. It's Bates stamped RTI JT3. And if 

you read the email from the backward -- from the back 

forwards. On Friday, May 26th, 2000 at 9:36a.m. from 

Jada Tyler. In quote is, effective immediately the 

following accounts have been placed on credit hold 

until further notice and your name appears halfway down 

from New York? 

Yes, sir. 

Do you know what that was all about? 

Yes, sir. 

Can you tell me? 

This has to do with me ordering bone from RTI when I 

);:,,,, .. ,_,_,_,:: .. ~:.~.,::. ; .. :~ .. ::.: .. :. ·:: .. : .. :,:,,"'" .. ...: ...... : .. _,_, .. :.:. ::.·· ,: ... : ... : .. :~: .. ; . .:;:.:. : .... :.~ '·"·'·····'·· : ... ·:: .. , .. ,_, .·.~=-··· .: .... :.: .. ::.;;: .. ::_:, ..... ::.-:.:: .:.l.: .. ,,., :.:.:~.::::. ... ::.·.:;-:.::~ .... :·.:.:.~:: •. ,. ••. ~·:.::.:. .•. ::.:· •. ~'·'·''·~-~=- .: :.: .. ~ .... ::.. · .. ·: ·: .. :.:._.n.:.: .. : :.: .. : .. :. :. ::.:: •. :.: ...... :.:. 
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Page 134 Page 136 

1 was in practice. This has nothing to do with tissue 1 above. 

2 bank. 2 Q Very truly yours, Tina Wagner? 

3 Q Okay. And so was there some issue about your not 3 A Yes, sir. 

4 paying some accounts or something that they suspended 4 Q Who was Miss Wagner? 

5 credit accounts from you, or do you know? 5 A I believe she worked for New York Tissue Services. 

6 A My office manager took care of that, so maybe she paid 6 Q Did you complete the employment documentation sent to 

7 it late or maybe it was -- I only could assume that 7 you in that letter and send it back? 

8 maybe she held off paying and then she paid and then -- 8 A I believe I did. 

9 the way it worked was we can order bone, they would 9 Q Do you remember approximately the time frame of when 

10 send us bone and then over a period of time we'd have 10 that letter would have been sent to you, since this 

11 to pay for it and what we tried to do is wait for the 11 particular one is not dated? 

12 insurance companies to pay us and then we would pay 12 A Urn, well if the, looking at this, if the date of my 

13 RTI. 13 recovery was 9/17/01. I got home June 1st, between 

14 Q But it's true before you went into the tissue part of 14 June and September I filled out an application. 

15 your business in 2002 you were ordering product from 15 Q So let's take a look at two exhibits. Plaintiffs 

16 them as a practicing dentist -- 16 Exhibits 10 and 11.. Plaintiffs Exhibit number 10 is 

17 A Yes, sir. 17 RTI 0117591 through 7596 and Exhibit 11 is RTI 0117589 

18 Q -- and even in 2000 there was a little bit of a 18 through RTI 0117590. Can you identify what those two 

19 negative history between you and RTI with respect to 19 documents are? 

20 paying their account? 20 A Yes, sir. This is New York Tissue Services payroll. 

21 A If you want to say negative history, just business as 21 Q And--

22 usual where sometimes the bills don't get paid on time. 22 A This looks like an excel spread sheet with for all the 

23 Q But they canceled your credit rights? 23 recovery personnel and the hospital that they 

24 A They canceled us being able to order bone until the 24 facilitated the recovery at. 

25 bill was paid. 25 Q And did you receive payment pursuant to this payroll 

Page 135 Page 137 

1 Q Now at some point in time, we talked about it earlier, 1 record in October and September and November, 2001? 

2 you became an employee of New York Tissue Bank 2 A Yes, sir. 

3 Services? 3 Q On page two of Exhibit 10, do you see at the top of it 

4 MR. D'AVANZO: Objection. 4 it has an employee ID number and it's blank; do you see 

5 MR. DEAN: Is that correct? 5 that? 

6 THE WITNESS: Yes, sir. 6 A Yes, sir. 

7 BY MR. DEAN: 7 Q But above that is your name, correct? 

8 Q Take a look, if you would, if you can identify 8 A Yes, sir. 

9 Plaintiffs Exhibit number 9 as a letter that you 9 Q It shows a dates of 9/17/2001; is that right? 

10 received at some point in time. It's RTI FS1696? 10 A Yes, sir. 

11 A Yes, sir. This was the application that needed to be 11 Q Is that the approximate date you first began your 

12 filled out after speaking to Dr. Evangalista. 12 employment with. New York Tissue Bank Services? 

13 Q Can you read into the record the reference line and 13 MR. D'AVANZO: Objection. 

14 then the letter, please? 14 THE WITNESS: Yes, sir. If that's the first date of 

15 A It says; Employment Application Package. Dear Dr. 15 recovery, yes. 

16 Mastromarino. Enclosed you'll find New York Tissue 16 MR. DEAN: All right. And then that continued 

17 Services Employment Application Package. Please read 17 according, if you look through the 

18 and complete each document in full and return it to the 18 various payroll records, it looks like 

19 Staten Island office for processing. Our address is 19 to me the last payroll check you 

20 noted above. You may enclose a current copy of your 20 received was during the month of 

21 resume if this facilitates completing the three page 21 November the 19th, 2001 as shown on 

22 employment application. Please note that for all the 22 Exhibit 11. Do you see your name? 

23 employment eligibility verification, we need copies of 23 THE WITNESS: Uh-huh. 

24 your driver's licence and social security card. If any 24 BY MR. DEAN: 

25 questions, please feel free to call me at the number 25 Q About the four-- fifth name down? 

.............•.... 
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Page 138 Page 140 
1 A Yeah, that sounds about right. Um -- 1 Q Then it reads; he will be important as we go after the 

2 Q · So you were employed for approximately two months? 2 tissue donors at -- and the Defendants have redacted, 

3 A September, October. 3 it. Period. This was approved by Jim. Do you see 

4 Q --an RTI entity ~nown as New York Tissue Bank 4 that? 

5 Services? 5 A Yes, sir. 

6 A Right. September, October, November is three months. 6 Q I asked you earlier whether or not the consultants were 

7 Q And then thereafter you went out with RTI's assistance, 7 being utilized by RTI, including yourself, for their 

8 advice, corporation, and opened up BioMedical Tissue 8 importance to go after tissue donors; do you remember 

9 Services and BioTissue Technologies, LLC? 9 that? 

10 MR. D'AVANZO: Objection. 10 A Yes, sir. 

11 MR. DEAN: Is that correct? 11 Q Was that something that was going on back when you 

12 THE WITNESS: Yes, sir, by the spring of '02, yes. 12 were, in your consulting days that the consultants were 

13 BY MR. DEAN: 13 being utilized for an avenue to obtain more tissue 

14 Q Now, if you take a look at Plaintiffs Exhibit number 14 donors? 

15 12, it's an email dated December the 17th, 2001. It's 15 MR. D'AVANZO: Objection. 

16 RTI Bates number 0110345. At some point in time was 16 THE WITNESS: No, sir. I never had a conversation 

17 your consulting agreement with RTI canceled for some 17 with RTI at that point in time 

18 reason after you entered into that consulting agreement 18 regarding tissue donors. 

19 in January of 2000? 19 MR. DEAN: Now Plaintiffs Exhibit number 13, does 
20 A Um, I've never seen this before, but look, just reading 20 that appear to be the formal letter 

21 this here, this has to do with me as a consultant to 21 you received December the 18th, 2001. 

22 the company. It has nothing to do with tissue banking. 22 It's RTI document 94381 where your 

23 Q I understand, but did they cancel your consulting 23 consulting agreement was formally 

24 agreement? 24 canceled? 

25 A I don't know. 25 THE WITNESS: Yes, sir, but by December 18th, '01 I 

Page 139 Page 141 
1 Q Did they ever tell you they were canceling your 1 wasn't at 18 East 50th Street anymore. 

2 consulting agreement? 2 That's why I never received this. 

3 A I don't know. But again, I was going through a 3 BY MR. DEAN: 

4 difficult time. So they may have, and I was, it was 4 Q That's because you were then working, but also the 

5 unbeknownst to me. 5 reason for that cancellation, you were already working 

6 Q But in the bottom email, Tuesday, December 11th, 2001 6 for New York Tissue Bank Services? 

7 at 8:53 a.m. is an email from Kenneth Harvey to a 7 A Correct, but I had already closed up my office on 

8 number of individuals. It says quote; gentlemen, in 8 Madison Avenue. 

9 Tampa at the last regional sales manager meeting we 9 Q All right. Now at some point in time did you formally, 

10 identified consultants that we would like to remove 10 in conjunction with another business associate, apply 

11 from the list. Let's give this one last shot, then we 11 for the establishment of an entity known as BioTissue 

12 will contact the consultants. Please let me know if 12 Technologies LLC? 

13 there are any that need to stay and want. And your 13 A Yes, sir. That was the first company that I opened up. 

14 name is listed for New York? 14 Q Take a look at Plaintiffs Exhibit number 14 and tell 

15 A Yeah, and this was December of '01, so by then I, as I 15 the court and jury what that document is, please, sir. 

16 said when I came home from Virginia I stopped 16 It's RTI 117133 through 136. Can you identify that 

17 practicing and by then I was already doing recoveries, 17 document? 

18 so I was in a different mindset. Um, again, this has 18 A It's my consent for managers of BioTissue Technologies. 

19 to do with practice so. 19 Q It's got your name and then Joseph T. Nicelli. 

20 Q But the importance that I want to talk to you about is 20 A Correct. This is what I told you, that BioTissue 

21 the next email above that that were 5:21 p.m. where 21 Technologies were partners with. 

22 Edward Healy emails back to Mr. Harvey and says quote; 22 Q So explain to me, if you have gone through this in late 

23 we are keeping Guttentag on as a consultant. Did you 23 2001, you've met with RTI in early 2002 about how to 

24 know who Dr. Guttentag was? 24 set-up your business and transitioning into the tissue 

25 A No, sir. 25 industry, why is it you needed a partner by the name of 

'"·'·'·'''· ............. ,, .. . .................. ""' 
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Page 142 Page 144 
1 Joseph Nicelli to go into this business? 1 A Yes, sir. 

2 A · Say that again, sorry? 2 Q So why is it that you needed a partner to enter into 

3 Q If you have already transitioned into the tissue 3 and formulate a new company on March the 28th, 2002 

4 industry going to work at New York Tissue Bank Services 4 with Joseph Nicelli? 

5 in late 2001 -- 5 MR. D'AVANZO: Objection to the form. It presumes 

6 A Yes, sir. 6 facts that are incorrect based on the 

7 Q -- you already engaged in initial meetings in early 7 record. Look at Exhibit 14. 

8 2002 with RTI to assist you in opening your operations. 8 MS. POLETTO: And could we have the Bates number for 

9 You got, matter of fact, already entered a contract on 9 15? 

10 March 26th, 2002 where you started your relationship 10 MR. D'AVANZO: I'm sorry, but Kevin I don't want to 

11 with RTI to do business in supplying tissue, why is it 11 have--

12 on March the 28th, 2002, two days later you had the 12 MR. DEAN: I don't want any speaking objections 

13 need to formulate a relationship with Joseph Nicelli 13 if you don't mind so we can follow New 

14 and form this other company? 14 York Law. 

15 MR. D'AVANZO: Objection to the form. 15 MR. D'AVANZO: You're just going to drag this 

16 THE WITNESS: Do I answer? 16 deposition out longer if you're not 

17 MR. GALLUCO: That was a long question. 17 going to adhere to the exhibit. 

18 MR. DEAN: Let me reask this question so we can 18 MR. DEAN: I'm here all day. 

19 end now Mr. Gallucci's comments from 19 MR. D'AVANZO: Fine, so am I. 

20 the video tape. 20 MR. DEAN: It's beautiful weather. 

21 THE WITNESS: It was a long question. 21 THE WITNESS: So am I. 

22 BY MR. DEAN: 22 MR. GALLUCCI: I'd like to go home at some point. 

23 Q I'll give you that. My question to you, Dr. 23 THE WITNESS: I'd like to go home at some point too. 

24 Mastromarino is this. We know from testimony you have 24 MR. DEAN: At some point in time in March of 

25 already given and the documents that we've reviewed, 25 2002, did you enter into an agreement 

Page 143 Page 145 
1 you transitioned in the tissue industry in late 2001? 1 to form a different entity with a 

2 A Yes, sir. 2 gentlemen by the name of Joseph 

3 Q And you actually began meeting with RTI in early 2002? 3 Nicelli -- Nicelli, for the purpose of 

4 A Yes, sir. 4 facilitating your tissue recoveries? 

5 Q To assist you in starting your business, correct? 5 THE WITNESS: I formed a legal entity with 

6 A Yes, sir. 6 Mr. Nicelli, urn, to go into an 

7 Q And you also formalized that relationship with a 7 agreement with US Allograph or RTI for 

8 contract that you entered into, Plaintiffs Exhibit 15, 8 the purpose of recovering tissue, yes. 

9 on March the 26th, 2002 between your company and RTI 9 MR. DEAN: And why did you need a separate entity 

10 for you to do recoveries for? 10 and a relationship with Joseph Nicelli 

11 MR. D'AVANZO: Objection. 11 to carry out your obligations and 

12 MR. DEAN: Is that correct? 12 responsibilities with respect to your 

13 MR. D'AVANZO: Objection. 13 recovery activities with RTI? 

14 THE WITNESS: Yes, sir. 14 MR. D'AVANZO: Objection to form. 

15 MR. DEAN: Take a look at Plaintiffs Exhibit 15. 15 THE WITNESS: Joseph and I, again, as I said, when 

16 Do you have Plaintiffs Exhibit 15 in 16 we spoke to Tom Brewer in the 

17 front of you, please, sir? 17 beginning, Joseph had access to the 

18 THE WITNESS: Yes. 18 families and the donors. I had the 

19 BY MR. DEAN: 19 recovery ability and access to RTI. 

20 Q On March the 8th, 2002, you signed a tissue recovery 20 So Joseph and I said, listen, let's 

21 agreement between yourself and an RTI entity known as 21 come together and form an entity where 

22 US Allograph Network, Inc.; is that correct? 22 I'll be able to get you the donors and 

23 A Yes, sir. 23 you can then send them to RTI. 

24 Q And you'd already established a relationship with them 24 MR. DEAN: Isn't it true that you got that idea 

25 to start as a recovery agent at that time, right? 25 from RTI because RTI could not pay you 
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Page 146 Page 148 

1 the extra $500 for the transportation 1 MR. D'AVANZO: Objection. 

2 fee on the RTI donor contracts -- 2 THE WITNESS: I didn't know it was. 

3 MR. D'AVANZO: Objection. 3 MR. DEAN: Do you know that's in violation of 
4 MR. DEAN: -- because that would have been 4 state --the New York regulations? 

5 illegal? 5 THE WITNESS: No. 

6 MR. D'AVANZO: Objection to the form. 6 MR. D'AVANZO: Objection. 

7 THE WITNESS: Oh; urn, we do not open that for that 7 MR. DEAN: Did RTI ever question why you were 

8 specific reason. We opened this 8 being paid an extra $500 when the 

9 company for the sole purpose of having 9 bodies weren't being transported? 

10 a legal entity so we can deal with 10 MR. D'AVANZO: Objection to the form. 

11 RTI. That was the reason for this. 11 THE WITNESS: Well, they said to me that we're going 

12 Then as we went forward into the 12 to pay for the recoveries and they 

13 contract they told us that, you know, 13 said, guess what, we can also pay you 

14 we wanted to get paid for, at this 14 for either transportation or 

15 point in time we'll call a 15 facilities fee. And what happened was 

16 transportation fee that RTI was able 16 as BioMedical Tissue Services came to 

17 to give us an additional $500 they 17 fruition, which is a separate entity 

18 then told us that's how you have to 18 from BioTissue Technologies, I needed 

19 bill it so we get an extra $500. 19 for pay the funeral directors, so they 

20 MR. DEAN: But you weren't transporting them 20 said bill as a facility fee, they 

21 anywhere, were you? 21 would then give me the money so that I 

22 MR. D'AVANZO: Objection. 22 can pay the funeral directors. 

23 THE WITNESS: No, sir. 23 MR. DEAN: But that was an extra $500? 

24 MR. DEAN: Well, let me clear that up. Just a 24 THE WITNESS: Yes, sir. 

25 second. You were being paid an extra, 25 

Page 147 Page 149 

1 you or-- 1 BYMR. DEAN: 

2 THE WITNESS: The company. 2 Q So they were paying you $500 for a facility fee to pay 

3 MR. DEAN: The company were being paid an extra 3 the funeral home director for use of his room, right? 

4 $500 and RTI was aware of that for 4 A Well, that's how they wanted you to bill it, yes, sir. 

5 something called a transportation fee 5 Q And there was another $500 they were paying you for 

6 when you weren't transporting nor was 6 transportation, so a total of a thousand dollars 

7 Mr. Nicelli was transporting that body 7 approximately was being paid to this entity for the 

8 for any reason cause you were doing 8 initial facilitation of the recovery? 

9 the recoveries and taking the tissues 9 A Initially-- excuse me, sir. Initially, yes. I 

10 with you? 10 believe, I believe in the beginning it was called a 

11 MR. D'AVANZO: Objection to the form. 11 transportation fee and then I think with BioMedical 

12 MR. DEAN: That's true, correct? 12 tissue we called it, we continued with facility fee. I 

13 THE WITNESS: Yes. 13 don't think I got paid for both. I'm not sure. 

14 MR. D'AVANZO: Objection. 14 Q But is it possible that RTI paid you a thousand dollars 

15 MR. DEAN: So RTI was aware you were doing 15 or paid that entity, BioTissue Technologies, LLC $500 

16 recoveries, being paid an extra $500 16 for transportation and $500 for a facilities fee? 

17 for a quote, reasonable transportation 17 A Absolutely. 

18 fee and the bodies were never leaving 18 MR. D'AVANZO: Objection. 

19 the funeral home? 19 THE WITNESS: And they told me how to bill for it so 

20 MR. D'AVANZO: Objection. 20 we'd get the money. 

21 THE WITNESS: Yes, sir, and they told us how to bill 21 MR. DEAN: And did you and Mr. Nicelli split the 

22 it. 22 funds? 

23 MR. D'AVANZO: Objection. 23 THE WITNESS: With BioTissue Technology the way we 

24 MR. DEAN: That's in violation of the law, isn't 24 did was not only did we split those 

25 it? 25 funds, but we split the funds of the 

····''"'·"·'"······"···'"·'·""'''"'-·····""'"'' I 
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Page 150 
1 recovery fees as well. 

2 BY MR. DEAN: 
3 Q From--
4 A From when I got paid from RTI if it was a case that had 
5 to do with Joseph Nicelli, that would go into the 
6 BioTissue Technologies account. What happened was as 

7 BioMedical Tissue Services was formed, um, that was my 

8 own company. RTI said to me, they said listen, you 

9 have BioTissue Technologies, you have BioMedical Tissue 

10 Services. I consolidated everything into BioMedical 

11 Tissue Services. When we had a case from Daniel George 

12 Funeral Home, which is Joseph Nicelli, I would then, 
13 after I got paid at the end of the month I would 

14 separate those cases that were from Brooklyn and I 

15 would take 50 percent to me and 50 percent to Joseph 

16 Nicelli. 
17 Q Now let's go back to Plaintiffs Exhibit number 15. In 

18 your earlier testimony about in January 2003 you had 

19 this telephone conversation with Carrie Hartill and 
20 Roger Rose and they wanted to change the contracts; do 
21 you remember that? 
22 A Yes, sir, but that's not this contract. 
23 Q Well, if you take a look at Plaintiffs Exhibit number 
24 16. Is this the email that was sent to you in June of 
25 2002 by Carrie Hartill. It's RTI CH0008043 making a 

Page 151 

1 request of you to be able to determine whether, making 
2 a request of you to be able to use Mary Basco as a 
3 medical director to a company called Marli Medical? 
4 A Ah, this is a, this email is what I was referring to 
5 before, that Carrie called me and asked me if Mary 
6 would be interested in being the medical director of 
7 another company. 
8 Q And was this a, just something to fix the paperwork? 
9 MR. D'AVANZO: Objection. 

10 THE WITNESS: I couldn't tell you. I can't answer 

11 that. 

1 
2 

Page 152 

Plaintiffs Exhibit number 17 and let 
me ask you if you can identify that 

3 document? 
4 THE WITNESS: Um, I --
5 MS. POLETTO: Bates? 
6 MR. DEAN: I'm sorry. RTI 0094433. Can you 
7 identify what that document is? 
8 THE WITNESS: This is an amendment to the Tissue 

9 

10 
11 
12 
13 MR. DEAN: 
14 

Recovery Agreement with BioTissue 
Technologies and RTI Donor Services 
February 11th of '03. But, um, 
there's--

It says it was effective February the 
11th, 2003 with RTI Donor Services in 

15 that second paragraph making reference 
16 to the March 8th, 2002 agreement; do 
17 you see that? 
18 THE WITNESS: Yeah, but there was --this is --
19 MR. GALLUCCI: He needs an agreement. 
20 THE WITNESS: There's another agreement the day 

21 before, February lOth, that Roger Rose 
22 and Mary Basco signed, which I have. 
23 That agreement is the tissue recovery 

24 
25 

1 
2 MR. DEAN: 

agreement. This here was faxed to a 
number(212)583-0893. I don't have a 

Page 153 
New York number. That's not my fax. 

I don't have the other document you're 
3 referring to, so if you could show it 
4 to me we might be able to fill in that 
5 blank? 
6 THE WITNESS: Yeah. In the -- I got it right here. 

7 I'm not rushing, sir. You got to give 
8 me a minute. 
9 MR. DEAN: Let's go off videotape for a second 

10 while he looks for that. 
11 THE VIDEOGRAPHER: Off the record 13:47. 

12 MR. DEAN: Why would Marli Medical be looking for 12 (Whereupon, short recess held.) 
13 a medical director to satisfy State of 13 THE WITNESS: Okay. I have it here. 
14 New York requirements? 14 THE VIDEOGRAPHER: On the record 13:48. 
15 THE WITNESS: I can't answer that. I don't know. 15 THE WITNESS: There is a, should I go on? 
16 MR. DEAN: Why would Carrie Hartill have any 16 MR. DEAN: Hold on just a second. 
17 interest in that? 17 THE WITNESS: I have it right here. 
18 MR. D'AVANZO: Objection. 18 MR. D'AVANZO: Do you need to see this? 
19 THE WITNESS: I can't answer that either. 19 MR. DEAN: I think I know what he's referring to. 
20 MR. DEAN: Could it be to fix some paperwork for 20 RTI 9096602. 
21 Marli Medical? 21 MR. D'AVANZO: All right. 

22 THE WITNESS: I'm not going to answer that. I can't 22 MR. DEAN: Okay. That's the one that I've got in 
23 speculate. 
24 MR. D'AVANZO: Objection. 
25 MR. DEAN: And take a look, if you would, go to 

....................... 

23 
24 

25 

my hand now. Let's identifies this 
for the record as Plaintiff Exhibit 

number 35 that you're referring to? 

....... ,. ............. . 
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Page 154 

1 MR. D'AVANZO: It's not. 

2 MR. DEAN: It's our Plaintiffs 35. It's 96596 

3 through 96623. And if you'll turn --

4 THE WITNESS: No, sir, hold on. 

5 MR. DEAN: Turn to the page? 
6 THE WITNESS: It's just not in order. Okay. What 

7 did you want me to turn to? 

8 MR. DEAN: Page 602. 

9 MR. D'AVANZO: Is this Plaintiffs Exhibit 35? 

10 MR. DEAN: Yes. Now, is Plaintiffs Exhibit 

11 number 35, you testified earlier that 

12 RTI, you had this phone conversation 

13 with Carrie Hartill and Roger Rose and 

14 that changed the contracting 

15 documents; do you remember that? 

16 THE WITNESS: Yes, sir. 
17 MR. DEAN: And someone sent you some revised 

18 agreements so that your name could be 

19 taken off of them and Mary Basco's 

20 name put on them? 

21 MR. D'AVANZO: Objection. 

22 MR. DEAN: Correct? 

23 THE WITNESS: Yes, sir. 
24 BY MR. DEAN: 

25 Q Is Plaintiffs Exhibit number 35, Bates number 96602 

Page 155 
1 through 604 that agreement? 

2 A Ah, yes, sir. This here was after that conference call 

3 with Roger and Carrie. This was the first document 

4 that Mary signed regarding the issues with the contract 

5 

6 

7 

8 

9 

10 

11 

which goes along with -- here are privileged logs of 

RTI Biologics, RTI P0068. It says right here from 

Carrie Hartill email; counsel advise regarding contract 

with BTS and BioTissue Technologies on 1/7/03. So on 

1/7/03 they were obviously getting advice from their 

counsel to change the document here which they wanted 

Mary Basco to sign. 

12 Q And your name was removed --

13 A Yes, sir. 

14 Q -- to hide from the, at least paper documents, your 

15 involvement with this entity? 

16 MR. D'AVANZO: Objection. 

17 THE WITNESS: 

18 MR. DEAN: 

Yes, sir. 

And Roger Rose, RTI, Carrie Hartill, 

19 they all knew that Mary Basco was not 

20 an active participating medical 

21 director of your company at that time 

22 didn't they? 

23 MR. D'AVANZO: Objection. 

24 THE WITNESS: They knew nothing of Mary Basco. They 

25 just knew that she was -- they never 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

Page 156 
asked me anything about her, they just 

said she's your medical director, have 

her sign. There was never any direct 

interaction or questions for her from 

them. 

MR. DEAN: But you said earlier in your testimony 

that they were aware she was in 

Virginia? 

THE WITNESS: They knew that she was not at my 

office on a day to day basis. 

BY MR. DEAN: 

Q 

A 

Q 

A 

Q 

A 

And they knew that she was not functioning inside your 

office on a day to day basis? 

Yes, sir. 

Yet they wanted her signature on this document which 

she signed February lOth, 2003? 

Correct. As I said, they just did not want my name on 

any agreement with them for reasons that I described 

before. 

So back to Exhibit number 17, that document was an 

amendment to the tissue recovery agreement having to do 

BioTissue Technologies? 

Well again, this is an accurate document. According to 

the deposition from Carrie, the AATB needed some, an 

addendum made. This has nothing to do with recovery. 

Page 157 
This just states that recovery agency will maintain a 

current licensure and is either accredited by the AATB 

or meet AATB standards. So, urn, this is more of a 

quality assurance addendum as opposed to this contract. 

5 And even this, here, they want my name on it and Mary 

6 Basco signed this as well. 

7 Q Do you know whether or not all these contracts and 

8 agreements had to be reissued and redone, not only 

9 because of the background check on yourself, but also 

10 

11 

12 

because AATB was requiring these documents to be redone 

because at the time RTI was applying for its 

accreditation? 

13 MR. D'AVANZO: Objection. 

14 MR. DEAN: Were you aware of that? 

15 THE WITNESS: I'm not -- I don't know if they were 

16 applying or they had an audit coming, 

17 

18 

19 

20 

21 

that's why Carrie mentioned this, but 

I can tell you that this document 

here, the musculoskeletal recovery 

agreement that Roger signed and Mary 

signed, they -- this was specifically 

22 to get my name off the contract. 

23 BY MR. DEAN: 

24 Q Now let's go to Exhibit number 18. Who is Regional 

25 Funeral Services? 

,,_,,,,,,,,,,.,"·"· 

40 (Pages 154 to 157) 

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight

kwillson
Highlight



Page 158 
1 A Regional Funeral Services is an entity, a legal entity 

2 owned by Joseph Nicelli. 

3 Q Were you aware that Regional Funeral Services signed a 

4 contract, Plaintiffs Exhibit number 18, it doesn't have 

5 a Bates number. It's --well, it does. I'm sorry. 

6 It's got. Looks like 19999 through 20001. It's not an 

7 

8 
9 A 

10 
11 

RTI Bates number. It looks like the DA's office Bates 

number? 

This agreement here was, urn -- this is again, from the 

very beginning the way it needed to be worked out, 

again, this was all from RTI that things needed to the 

1 
2 
3 

4 A 

5 
6 

7 

8 
9 

10 
11 

Page 160 
look at Exhibit number 19. This is RTI 118034. And 

can you just kind of review that with us and tell us 

how you set-up, how BioTissue staff worked? 

Well, again, this is moving along, BioTissue 

Technologies, I believe when this was formulated really 

after '04, at the end of '03 BioTissue Technologies 

really did not do much work. Really BioMedical Tissue 

Services did. Mary Piccirillo made this up for, urn, 

you needed some kind of flow chart for the audit, so 

she made this. Yeah, I think that's her only, see 

Michael Mastromarino, DDS. 

12 separated for transportation fee and because Joseph had 12 Q Is it RTI or for some entity asking you to fill out 

this chart? 13 
14 
15 
16 
17 Q 

18 
19 
20 
21 A 

22 Q 
23 A 
24 Q 
25 A 

a, urn, a service to provide that RTI said, well, we'll 

start signing, get another contract up with them to pay 

you that additional $500 .. So that's why this came 

about. 

But in Section 2 under reimburse facility it says 

quote; reimburse the facility as invoiced, but never to 

exceed $500 per recovery for transportation, embalming 

time and materials. Do you see that? 

Where are you reading from? 

Section 2 next to reimburse facility? 

Okay. 

Do you see that? 

Yes, sir. 

Page 159 
1 Q And it says; reimburse the facility as invoiced, but 

2 never to exceed $500 per recovery for transportation, 

3 embalming time and materials, correct? 

Yes, sir. 4 A 

5 Q But not all of those bodies were transported, were 

6 

7 
8 

9 
10 

11 

they? 

MR. D'AVANZO: 

THE WITNESS: 

MR. DEAN: 

Objection. 

I don't understand your question? 

Is it true or not that RTI's entity, 

US Allograph from time to time would 

pay an entity to which you had an 

12 association for transportation fee 

13 when, in fact, there was no 

14 transportation of the body at all? 

15 MR. D'AVANZO: Objection. 

16 THE WITNESS: Every case got billed for 

13 
14 A 
15 
16 

17 Q 
18 

This was created from my, one of my managers in my 

facility probably for an audit that needed to be in 

compliance with. 

This was created by you and your office at some point 

in time? 

Yes, sir. 19 A 
20 Q 
21 

Do you know why it's stamped confidential produced 

pursuant to protective order in MDL human tissue 

22 
Objection. 

litigation? 

23 MR. D'AVANZO: 

24 THE WITNESS: I believe that came from you guys. 

25 MR. DEAN: Did you authorize somebody to stamp 

Page 161 
1 your document confidential? 

2 MR. D'AVANZO: Objection. 

3 THE WITNESS: I thought this came from the DA's 

4 office. 

5 MR. DEAN: You didn't stamp that on that 

6 document, did you? 

7 THE WITNESS: No. 

8 BY MR. DEAN: 

9 Q Now when you first started up in 2002 and went through 

10 all these contracts, you got set-up with your employees 

11 in your businesses, did RTI supply you with any of it's 

12 internal policies and procedures or SOP's? 

13 A In the beginning? 

14 Q Yes? 

15 A RTI gave me everything that I needed to get started 

16 with paperwork. What they told me was just take our 

17 transportation. 17 name off and put your name on. 

18 MR. DEAN: Whether there was a transportation or 18 Q But did they give you any SOP's at that time? 

19 not? 19 A They sent me discs of SOP's. 

20 · THE WITNESS: Every case they said, this is what 

you:ll use to bill us to make 

20 Q Take a look at Plaintiffs Exhibit 20. It's an RTI 

21 

22 
23 

an additional $500. 

21 
22 

BY MR. DEAN: 23 
24 Q All right. Thanks. Now tell us how you set-up BTS as 24 A 

25 a corporation as far as your staff. Would you take a 25 Q 

document 31253 through 31268. It's entitled; standard 

operating procedure. The title is recovery agency 

qualification process. Do you see that? 

Yes. 

And then in Section 2 under scope it says -- well, 
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Page 162 

let's go through this document beginning at the first 

·part. It says; the purpose of the recovery agency 

qualification is to ensure that recovery agencies that 

supply RTI, Regeneration Technologies, Inc. with tissue 

are qualified based on objective criteria. Do you see 

that? 

1 
2 

3 

4 
5 
6 
7 
8 

9 

A Yes, sir. 

10 

11 

Q Under Section 2 under recoveries. It says, section 2 

point 2; the recovery agencies should completely 

understand this section before entering into a contract 

or agreement with RTI. Do you see that? 

12 A 

13 Q 
14 A 

15 Q 
16 

17 

18 

19 

20 A 

21 Q 
22 

23 A 

24 Q 
25 A 

1 
2 

3 

4 
5 

6 Q 
7 
8 A 

9 Q 
10 

11 
12 

13 A 
14 Q 
15 

16 

17 A 

18 Q 
19 

Yes, sir. 

Have you ever seen this document before today? 

No, sir. 

Under Section 3 it says; qualification of proposed 

recovery agencies. Proposed recovery agency that have 

not been previously qualified must complete and return 

the RTI qualification package for review. Do you see 

that? 

Yes, sir. 

Did they ever give you, did RTI ever give you an RTI 

qualification package for review? 

Before I signed the contract? 

Yes, sir? 

As I said, Tom Brewer came to see me with a contract 

Page 163 

and it was signed. Looking at this contract, this 

looks like an internal document though. I don't 

think -- I think this is what their proceedings are, so 

to speak. I don't think I would ever see this because 

That's my point that I'm getting at. Did you ever see 

an RTI qualification package? 

No, sir. Never knew one existed. 

And under Section 3 point 2 it says; the package shall 

consist of the following: the tissue bank license or 

completed application Federal and State. Do you see 

that? 

Yes, sir. 

Did you submit a tissue bank license or completed 

application, Federal or State to RTI before March the 

8th, 2002? 

No, sir. 

You couldn't because you didn't have your license, did 

you? 

20 A No, sir. 

21 MR. D'AVANZO: Objection. 

Page 164 

1 BY MR. DEAN: 

2 Q If you look on the back, on page, the fourth page you 
3 see a document that goes on beginning on page 1256 and 

4 continues on for a number of pages and a lot of--

5 A 

6 Q 
7 A 

8 Q 
9 

10 A 

11 Q 
12 

13 

14 A 

15 Q 
16 

Yes. 

-- and an audit form? 

Uh-huh. 

Did RTI audit your business at all before March the 

8th, 2002? 

No, sir. First audit wasn't till almost a year later. 

So you never went through, you never went through a 

formalized RTI recovery agency qualification process as 

depicted in this SOP back in 2002 with RTI? 

No, sir. 

You just-- Tom Brewer flies in on an airplane with 

three pieces of paper and has you sign a contract and 

17 you're in business? 

18 MR. D'AVANZO: Objection to the form. 

19 MR. DEAN: Is that correct? 

20 MR. D'AVANZO: Words verbatim is, I'm not leaving 

21 until you sign this contract. 

22 MR. DEAN: Okay. Now do you know when RTI first 

23 applied for AATB accreditation? 

24 THE WITNESS: No, sir. 

25 

Page 165 

1 BY MR. DEAN: 

2 Q I want you to assume for the purposes of my next 

3 question that they applied for AATB certification the 

4 first time approximately February the 10th of 2003? 

5 A 

6 Q 
7 A 

8 Q 
9 

10 

11 A 
12 Q 
13 A 

14 

15 

16 

17 

18 

19 

20 Q 
21 

For the first time? 

Yes, sir? 

Okay. 

I want you to assume for the next series of my 

questions that they were not accredited by the AATB nor 

had they applied prior to February 2003. 
Okay, but could I just say something? 

Yes? 

I believe I can -- Carrie Hartill, when she said about 

this contract, I believe it was a re -- undergoing an 

inspection as part of our accreditation maintenance for 

AATB. That would mean to me that they were already, in 

her deposition it says accreditation maintenance for 

AATB. So I will assume that they were already 

accredited. 

22 MR. DEAN: The recovery agency audit form Part 1. 22 

I want you to assume for me she didn't know what she 

was talking about and that AATB had not accredited them 

yet by February the 10th 2003? 

23 Do you see that? 

24 THE WITNESS: Yes, sir. 

25 

23 A 

24 Q 
25 

Okay, okay. 

So let's you and I understand for the next two or three 

questions I'm going to ask you --
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Page 166 Page 168 

1 A I don't know if they were or weren't. 1 of the consent forms? 

2 Q · That RTI was not accredited up until February lOth, 2 THE WITNESS: No, I really wouldn't. 

3 2003, okay? 3 BY MR. DEAN: 

4 A Uh-huh. 4 Q So the first audit that RTI did of your entity was 

5 Q Okay? 5 after February the lOth of 2003? 

6 A Yes, sir. 6 A Yes, sir. 

7 Q All right. So here is my question to you. Prior to 7 Q And do you know whether or not that had anything to do 

8 Februaiy the lOth, 2003, had you or any of your 8 with the deficiency noted in their documents by AATB 

9 entities ever been audited by RTI? 9 when they were applied for certification back in 

10 A I have to look and see when my first audit was. 10 February? 

11 Q Okay. Take a look at Plaintiffs Exhibit 23? 11 MR. D'AVANZO: Objection. 

12 A First audit was March 20th, '03. Okay. So as I said, 12 THE WITNESS: I did not know that. 

13 about a year. So a year later. 13 MR. DEAN: No one ever told you that the only 

14 Q So prior to February the lOth, 2003 you had never been 14 reason they were auditing you is 

15 audited by RTI at all? 15 because they had to because the AATB 

16 A No, they-- 16 accreditation process? 

17 Q None of your paperwork had ever been looked at? 17 THE WITNESS: I didn't know that. They said they 

18 A Nope. No, sir. 18 were coming up to do an audit. 

19 Q None of your paper had been checked? 19 BY MR. DEAN: 

20 A No, sir. They -- the way it was working is there was a 20 Q Did Tutogen ever audit you? 

21 dialogue with the quality assurance people down there 21 A I never had a signed contract with Tutogen until June 

22 and they said, everything is great. Just keep sending 22 of 2005 and I was sending them tissue for years. 

23 the tissue and send the paperwork. 23 Q Answer my question is they never audited you? 

24 Q They didn't question the paperwork? 24 A No, sir. 

25 A No, sir. 25 Q Let me ask, let me ask you a question about Tutogen 

Page 167 Page 169 

1 Q They didn't question the cause of death determinations 1 contracts while we're on that subject. You said you 

2 on the paperwork? 2 never had a signed contract prior to 2004 and that they 

3 A Urn, we have -- they did question a death certificate 3 were shipping you tissue? 

4 that they emailed me where they had some issues that 4 A Prior to '05 I dealt with P.J. Pardo, and matter of 

5 doctor, their medical director had an issue with the 5 fact I kept asking him to have a signed contract, 

6 death certificate. Urn -- 6 because when I was audited by, I believe it was the 

7 Q And you just fixed the paperwork? 7 State of New York, urn, I didn't have a signed contract 

8 A We fixed it and sent it back to them. 8 with Tutogen and he just kept putting it off. And I 

9 Q They never questioned you about consents? 9 said, are you guys going to come up and audit us? He 

10 A No, sir. 10 said well, we'll get around to it, we'll get around to 

11 Q They never questioned you about the donor age reflected 11 it. I was sending them bone; I was sending this fascia 

12 on the chart? 12 lata and cancellous bone for awhile, but never had a 

13 A Did they ever question me? 13 signed contract with them. 

14 Q Yes? 14 Q We'll show you what I'm going to mark as Plaintiffs 

15 A They, ah --as long as the paperwork was in order, they 15 Exhibit 53. It's TMUS 9318 through 9326. 

16 never questioned anything. 16 (Whereupon, Exhibit 53 was 

17 Q Did RTI ever call an RTI donor family and notify you 17 marked for identification.) 

18 they had contacted the family to verify a consent? 18 BY MR. DEAN: 

19 MR. D'AVANZO: Objection. 19 Q Is this a contract dated 2002 between BioTissue 

20 MR. GALLUCCI: You're saying if he knows, Mr. Dean? 20 Technologies and Tutogen Medical that was never 

21 MR. DEAN: Did you know -- let me ask. Strike 21 executed, as you can see on the last page, 9326? 

22 the question and ask a different 22 MR. D'AVANZO: Objection to form. 

23 question. Are you aware of any 23 THE WITNESS: I never had this contract. 

24 occasion RTI notified you that they 24 MR. DEAN: This particular contract was never 

25 contacted a donor family to verify one 25 executed, was it, because you never 

•............ ................ .................... ............. .,, .. ,., . 
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Page 170 
1 saw it? 

2 MR. D'AVANZO: Object to form. 

3 THE WITNESS: BioTissue Technologies, this date, 

4 this address is wrong. Um, 4212, 3rd 

5 Avenue, Brooklyn. I never had an 

6 office there. I have never seen this 

7 before. 

8 MR. DEAN: But you shipped tissue between 2002 

9 and 2004 to Tutogen and were paid for 

10 it without a contract? 

11 MR. D'AVANZO: Objection. 

12 THE WITNESS: I was shipping Tutogen Medical fascia 

13 lata and cancellous. 

14 (Whereupon, Plaintiffs Exhibit 

15 54 was marked for 

16 identification.) 

17 BY MR. DEAN: 

18 Q I'm going to show you what I marked as Plaintiffs 

19 Exhibit number 54 and ask you if you can identify 

20 Plaintiffs Exhibit number 54? 

21 A Yes, sir. 

22 Q What is Exhibit number 54? 

23 A This is the contract with Tutogen, because they -- I 

24 was sending them all my hemipelvises, but I believe we 

25 were shipping to them before -- this is when Patricia 

Page 171 
1 Garrity -- they changed management company, management 

2 team. P.J. Pardo was no longer there, and when this 

3 new management team came in, I worked directly with 

4 Patricia Garrity and they had a new medical director; a 

5 new person QA, so they were more responsible, so to 

6 speak, and they wanted to put a contract in place 

7 because we were sending them tissue. 

8 Q So is this the first contracts you had with Tutogen in 

9 approximately June of 2005? 

10 A Not approximately, this is the only contract I've had 

11 with Tutogen since '02. 

12 Q But you shipped tissue and they paid for tissue for 

13 several years before that? 

14 A Ah, no, sir. 

15 MR. D'AVANZO: Objection to form. 

16 THE WITNESS: I worked with Tutogen from, I believe 

17 '02/'03 and then they sent me a 

18 letter, a notification letter that 

19 they no longer needed the fascia lata 

20 and the cancellous bone because it 

21 wasn't yielding -- it wasn't 

22 manufacturing a good yield, so we 

23 stopped working with them. Then at a 

24 conference I met Patricia Garrity. 

25 She wanted our hemipelvises, she 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

actually wanted all our 

musculoskeletal tissue, but only 

tissue we could send them would be 

iliac crests for tricort wedges, and 

that's all I sent them. 

Page 172 

MR. DEAN: And Tutogen never audited your company 

at all? 

THE WITNESS: Tutogen -- P.J. Pardo came to my 

BY MR. DEAN: 

office once which I then took them to 

their financial, the head of their 

financial officer in, someplace in, I 

think it was a restaurant someplace in 

the oranges I believe, I drove him 

there, but P.J. just came to stop by 

and say hello. We had lunch. Never 

had a audit. 

Q Never had a formal audit by Tutogen? 

A No, sir. 

Q At any time? 

A Never. 

Q They never checked any of your consent forms to verify 

they were accurate? 

A As I said from the beginning, everybody I worked with 

got all their paperwork, had everything and just made 

Page 173 
sure that everything kind of fit into the, into the 

parameters of the paperwork of AATB. 

Q Tutogen Medical never questioned your paperwork? 

MR. D'AVANZO: Objection. 

THE WITNESS: Did Tutogen ever question my 

paperwork? 

MR. DEAN: Yes, sir? 

THE WITNESS: Again, they would do the same thing. 

BY MR. DEAN: 

If there was, something that didn't 

jive on one document from another 

they'd sent us and say, correct it and 

correct it and Mary would fax it back. 

Q Did they ever question cause of death determination or 

is cause of death depicted on the document? 

A Did they ever question it? 

Q Yes, sir? 

A No, sir. 

Q Did Tutogen Medical ever make a phone call -- did 

Tutogen Medical ever tell you they had contacted one of 

the Tutogen donors to verify whether or not you had 

valid consent and found out that they had not, that you 

did not have consent? 

A I knew they weren't calling from the conversation I had 

with P.J. 
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Page 174 Page 176 
1 Q Did Tutogen Medical ever question the donor age 1 Q You never had another audit after July of '04? 

2 documented on the file? 

3 A As long as-- no, sir. 

4 Q Now Plaintiffs Exhibit number 24. RTI Bates number 

5 118180 through 184. Do you see that? 

6 A Yes, sir. 

7 Q And that's an audit that RTI that appears to be taking 

8 place July 16th, 2004; do you see that? 

Yes, sir. 9 A 

10 Q 
11 

12 

13 A 
14 

If you began work for RTI approximately March the 8th, 

2002, would you agree with me you would have been due 

for an audit sometime between March and April of 2003? 

I'm sorry, sir, I'm just writing something down. Urn, 

can you repeat that question, I'm sorry? 

15 Q 
16 

17 

Yeah. If you began doing work for RTI approximately 

March the 8th of 2003 as far as an annual audit, you 

would need to be audited by March the 8th, 2003? 

18 A 

19 

I -- when they say they were going to audit me -- go 

ahead, I--

20 Q 
21 

But they didn't audit you during that one year period 

after March the 8th, did they? 

Oh, no. I only had two audits from RTI. 22 A 

23 Q 
24 

And the second audit would have needed to be done by 

March the 8th of 2004, correct? 

25 A I didn't know that. And I think they -- I don't know 

Page 175 
1 if it needed to be done in a certain time frame. I 

2 mean I think that was up to them. 

3 Q But if there is a requirement for a certain time period 

4 

5 
6 

7 
8 

9 

A I don't know. 

Q They didn't do it annually, did they? 

MR. D'AVANZO: Objection. 

THE WITNESS: I don't know. 

10 

11 

MR. DEAN: You don't have any documentation that 

RTI came in annually every year 

between March the 8th, 2002 and March 

12 the 8th, 2003, do you? 

13 THE WITNESS: Regarding an audit? 

14 BY MR. DEAN: 

15 Q Yes, sir? 

16 A No, sir. 

17 Q They didn't come in by March the 8th, 2004? 

18 MR. D'AVANZO: Objection. 

19 THE WITNESS: 

20 MR. DEAN: 

For an audit? 

Yes, sir. 

21 THE WITNESS: No, sir. 

22 BY MR. DEAN: 

23 Q And they didn't come in a third time by March the 8th, 

24 2005? 

25 A No, sir, I never had another audit. 

2 A Correct, yes, sir. 

3 Q All right. Now take a look at Plaintiffs Exhibit 

4 number 25. When did you start doing business with 

5 LifeCell? 

6 A I started doing business with LifeCell after the AATB 

7 meeting from Clearwater, Florida, and that would have 

8 been the spring of '04. 

9 Q 
10 A 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

What was the nature, did you have a contract with them? 

Ah, the way the ideology of our relationship came about 

from me meeting Jim Colon down at meeting and he asked 

me about the special free hand grafts that they were 

having problems with and I told him that I believe I 

could take care of his problem from a recovery 

standpoint. So when we got back to our respective 

offices, LifeCell is only in Branchburg, New Jersey, I 

had several meetings with the LifeCell management team, 

LifeCell's R&D Department, LifeCell's financial officer 

to put everything together for us to get a contract 

together. And in the interim of that I was working on 

a solution to the problems they were having with those 

graft materials and I would bring samples down to, for 

them to evaluate. As I told you earlier, I developed 

some proprietary technology in recovering these grafts 

and because I was giving them exactly what they needed, 

Page 177 
1 in the beginning they, we got into a contract, started 

2 sending tissue down. Then after two months, two months 

3 or three months -- let me just check something here. 

4 What happened was they weren't happy with the 

5 paperwork. There was many questions. Pat had 

6 questions with paperwork. 

7 Q Let me ask you this -- stop you there and ask you, was 

8 there an audit -- stop and change the tape there, it's 

9 okay. 

10 THE VIDEOGRAPHER: This is the end of tape two at 14:18. 

11 (Whereupon, short recess held.) 

12 THE VIDEOGRAPHER: This is the start of tape number three 

13 ~14:28. 

14 CONTINUED EXAMINATION 

15 BY MR. DEAN: 

16 Q Let's pick where we were at before we broke, Dr. 

17 Mastromarino, and that is with LifeCell. And just 

18 briefly, did you have a working business relationship 

19 supplying tissue to LifeCell between 2002 and 2005? 

20 A No, sir. 

21 Q When did you supply tissue to LifeCell? 

22 A LifeCell, as I said, it happened after the spring AATB 

23 meeting of '04, so I started sending, I started sending 

24 tissue in June, but two months prior to that, urn, I 

25 don't have the -- we were working on, I was working on 
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Page 178 Page 180 

1 the solution to their problem, basically. So it took 1 wait till the end of the month, I would send everything 

2 us, it really took me a little time to figure out their 2 in, all my invoices in together at the end of the month 

3 problem; to get the samples down there; to get them 3 and it routinely took 60 days for me to go paid. 

4 evaluated; to get a contract and for us to come to 4 Q But since it said, please make payment to Regional 

5 terms. Urn, my first check was in June and then we 5 Funeral Home Service, but sent to BioTissue 

6 stopped because we were working for a couple of months, 6 Technologies at your address? 

7 I was sending them tissue and then he told us, as I 7 A Right, because this was just how they wanted things 

8 said before, they stopped, they didn't want the tissue 8 done with the facility fee. They didn't want the 

9 because they weren't comfortable with the paperwork. 9 facility-- this is what happened with BioTissue 

10 Pat Marango had questions. He said, this isn't going 10 Technologies. In the beginning, urn, they wanted to pay 

11 to be good enough. We need some more information. 11 Regional Funeral Services, because it's a facility fee. 

12 That's when they flew Dr. Bauer in and that's when I 12 They told me that they can't pay BioTissue Technologies 

13 met with Dr. Bauer and he told me what we needed to do 13 for a facility fee because we're the recovery agency. 

14 to fix -- to rectify the problem. And he also said to 14 So what happened in the beginning was, was the check 

15 me that he's the only one that sees my charts, so it 15 would come to me, I would then give it to Joseph to put 

16 would be no problem getting them through. 16 it in his company and I would deduct half of whatever 

17 Q So you fixed the paperwork and started back supplying 17 this fee was because we split 50/50. We split 

18 again to LifeCell? 18 everything 50/50. As time went on, I told BioMedical 

19 A Then on 10/28 was my first check for a $111,000 that 19 Tissue Services, again, as I became more comfortable in 

20 month and every-- twice a month from there on in I was 20 the business with them I said, listen, this is getting 

21 always paid. 21 too confusing. You got to send BioMedical Tissue 

22 Q Okay. Let's go to Plaintiffs Exhibit number 28 and see 22 Services the check directly and I'll distribute it, and 

23 how you were being paid by RTI. Take a look at 23 that's what we did. 

24 Plaintiffs Exhibit number 28? 24 Q But these fees, you were doing recoveries and you were 

25 A Yeah. This here -- I'm sorry, is there a question 25 billing and being paid for them before you were 

Page 179 Page 181 

1 coming-- 1 licensed by the State of New York in July of 2002? 

2 Q Yeah, what I want to talk to you and use this as an 2 MR. D'AVANZO: Objection. 

3 exhibit. first of all, what is Plaintiffs Exhibit 28? 3 THE WITNESS: If my license, whenever the date of 

4 A This was a facility fee. Urn, again, this was, this had 4 that was, yeah, if that's accurate. 

5 to be pretty early. This was 6/6/02. 5 MR. DEAN: Now take a look at Plaintiff Exhibits 

6 Q Well, actually it says at the top April, doesn't it? 6 number 32 -- excuse me 31, 32. No, 

7 A Yeah, 4/22/02. 7 not 33. Just 31 and 32. I don't have 

8 Q And it identifies a donor recovery on the donor 8 a Bates, there's not a Bates stamp on 

9 BT02D001 that was done on April the 5th of 2002? 9 these two checks. 

10 A Right. This was early, early. This may have been the 10 THE WITNESS: Exhibit 31, 32? 

11 first month we were in business. This was a separate 11 BY MR. DEAN: 

12 facility fee that they said for us how to bill to get 12 Q Yes. Exhibit 31, can you identify that check? 

13 that $500. So this had nothing to do with the -- well, 13 A This is a check for $117,000 from RTI Donor Services. 

14 I shouldn't say nothing to do with the recoveries, but 14 Q Made payable to whom? 

15 it was a separate agreement in order to facilitate 15 A To-- it's for a months worth of work from BioMedical 

16 these funds. 16 Tissue Services. 

17 Q So there would be a very similar second invoice related 17 Q And that's from, it's dated in August of 2004; do you 

18 to that same donor for the actual recover? 18 see that. 

19 A Yes, sir. 19 A That's when the check was probably cut. 

20 Q And you started doing that in April of 2002, correct? 20 Q But were you receiving checks every month from RTI or 

21 A Yes, sir. 21 RTI Donor Services beginning as far back as May or June 

22 Q And as depicted on Plaintiffs Exhibit number 28, it's 22 of 2002 until you ceased doing work with them in 

23 got a paid stamp June 13th, 2002 at the bottom; do you 23 sometime late 2005? 

24 see that? 24 A The last check was for 169,000 in September. 

25 A Yeah, usually after I sent my-- what I would do is 25 Q Do you know exactly the total amount of money you 
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Page 182 Page 184 
1 received for the three and, three and a half years from 1 you were getting two checks a month for the recovery 

2 RTI? 2 aspects as well as the transportation --

3 A Two or 3 million. 3 A Yes, I was-- there was two separate issues I had. 

4 Q If you were getting six or $7,000 on an average per 4 Yes, I was getting a check for facility fee and/or 

5 donor? 5 transportation for $500 and I was getting a recovery 

6 A Well, it increased as time went on because our recovery 6 check as well, yes, sir. 

7 expanded to cardiovascular tissue and skin. So that 7 Q Now take look at Plaintiffs Exhibit number 36. RTI 

8 $5,000, probably closer to $10,000 at that point. 8 0118257? 

9 Q So is it three to four million over that three year 9 A Yes, sir. 

10 period or closer, if you do the multiplication, seven 10 Q Do you know who Laura Tews was? 

11 thousand times a thousand donors, 7 million? 11 A Yes, sir. 

12 MR. D'AVANZO: Object to the form. 12 Q And who was she? 

13 THE WITNESS: Well, yeah. You have to understand 13 A Laura Tews was the go-to person that handled the 

14 something that earlier on we weren't 14 paperwork, expedited the paperwork, was like the-- she 

15 taking a full donor which is a 15 put all the paperwork together to make sure that 

16 hemipelvis with a femur, so it was 16 everything was in compliance before she would send it 

17 only maybe $2,000. So, you know, in 17 to the medical director or the medical director would 

18 the beginning that's why the numbers 18 send her back paperwork that needed to be corrected and 

19 get a little skewed. 19 then she would then email and/or fax us paperwork that 

20 MR. DEAN: That you were paid monthly by RTI? 20 would be corrected and we would send it back so the 

21 THE WITNESS: On a consistent basis, yes, but I was 21 case could get cleared. 

22 paid on a monthly basis. 22 Q Did you make a mistake on one occasion where you listed 

23 BY MR. DEAN: 23 the cause of death in one place in the chart as one 

24 Q You were paid by other tissue processers for the same 24 thing and listed it as another in another location? 

25 tissue from the same donor potentially that you shipped 25 A Well, in this instance -- we had -- again, in just the 

Page 183 Page 185 
1 to them during that same month? 1 normal course of doing business there were many, many 

2 A Correct. Like here I have a check from Tutogen for 2 times that there had to be some correction in the 

3 $58,000. That was the supplementary tissue probably 3 chart, which isn't unusual, but with this particular 

4 from the RTI tissue not including another hundred 4 case, yes, there was a death certificate. 

5 thousand from LifeCell for that month. 5 Q But you're forging, you're forging some of the 

6 Q And that's Plaintiffs Exhibit number 32. That's a 6 information or changing some of the information in the 

7 Tutogen check made payable to BioMedical Tissue 7 charts that are going down there as it concerns the 

8 Services dated September 2004? 8 cause of death, correct? 

9 A Yes, sir. 9 A Yes, sir. 

10 Q So that's how you were compensated. And were there 10 Q So what Dr. Bear, what Laura says in this email to you 

11 also blank checks sent to Regional Funeral Home 11 dated February 23rd, 2003 at 10:54 a.m. it's next to 

12 Services? 12 BT03B001. It says quote; Dr. Bear has some concerns 

13 MR. D'AVANZO: Objection to form. 13 with this donor. The death certificate lists cause of 

14 MR. DEAN: At the same time? 14 death as cardia respiratory arrest, however, the cause 

15 MR. D'AVANZO: Objection. 15 of death on the recovery log and on the circumstances 

16 MR. DEAN: Did you send a separate invoice? 16 of death form lists blunt force trauma. He has 

17 THE WITNESS: Ah, the -- if I understand your 17 concerns on the cause of the death certificate it does 

18 question correctly, is the Regional 18 not list anything about the MVA. His other concern is 

19 Funeral Services was only in the 19 under the approximate interval onset to death they list 

20 beginning of our operation. Those 20 five months and eight months, but do not have anything 

21 checks were sent to me as welf and 21 listed under due to the consequence of. We have a very 

22 then I expedited them to the 22 faint copy of the death certificate so maybe it did not 

23 appropriate place. 23 show up on our side. Please let me know. Do you see 

24 BY MR. DEAN: 24 that? 

25 Q Okay. What I'm trying to find out is whether or not 25 A Yes, sir. 
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Page 186 Page 188 
1 Q Wasn't that an opportunity for RTI to look further into 1 Exhibit number 41 and see if that looks like, or at 

2 the paperwork that you were delivering to them to learn 2 least parts of that, some of that information that you 

3 that you were supplying them with false information? 3 were provided. It's Bates stamped from the DA's office 

4 MR. D'AVANZO: Objection. 4 19111 through 19085? 

5 THE WITNESS: As I said from early on, I knew from 5 A I never saw this before. 

6 my earlier meetings that nothing was 6 Q How about the last page, 19085, funeral home 

7 ever going to be checked. But as I 7 reimbursement program by RTI? 

8 said, everything needed to be in 8 A Did I ever see this, is that what you're asking me? 

9 uniform and to make sure that was 9 Q Yes? 

10 done. That's what Laura Tews' job 10 A No, sir. 

11 was. So if there was an issue, and 11 Q Were you supplied with any documentation similar to 

12 this wasn't a concern because there 12 this with similar purpose; for example 19108, Daniel 

13 was a discrepancy in the different 13 George Funeral Home supports tissue donation, and it's 

14 causes of death, it was a concern 14 got a phone number there. 

15 because it doesn't match up and you 15 A Where is that? 

16 can't clear the case. 16 Q It's the next to last page. 

17 MR. DEAN: What did you take her email to you as 17 MS. POLETTO: What's the Bates number of that 

18 an indication for you to do? 18 documentation? 

19 THE WITNESS: We changed the cause of death to match 19 MR. DEAN: 19108. 

20 the recovery log so the case would get 20 THE WITNESS: I have never seen this before. 

21 cleared. 21 BY MR. DEAN: 

22 BY MR. DEAN: 22 Q Okay. So you've never so what I'm going to try to 

23 Q Did you call the donor to verify the cause of death? 23 find some of this documentation that you're referring 

24 A No, sir. 24 to that you were given about advertising. You've never 

25 Q Do you know whether or not -- did RTI tell you that the 25 seen any of these documents? 

Page 187 Page 189 
1 cause of that discrepancy in the paperwork that they 1 A I'm a little surprised I've never seen this considering 

2 called the donor to verify cause of death? 2 that was the funeral home I worked at too. Go ahead, 

3 MR. D'AVANZO: Objection. 3 I'm sorry. 

4 THE WITNESS: No, sir, I knew they wouldn't call. 4 Q So tell me more about the paperwork that you remember 

5 MR. DEAN: Why is that? 5 receiving? 

6 THE WITNESS: As I said before, that if there were 6 A It wasn't paperwork, it was just more public relations 

7 ever any issues with paperwork, we 7 information and the way I was -- what I was doing was 

8 would get the paperwork back, we would 8 the way I set the business up with the funeral homes 

9 correct it, put a line through it, 9 was I would pay them a thousand dollars for every time 

10 initial it, send it back so that it 10 we had a case. So that way they could then reimburse 

11 would meet the criteria to be 11 the family to outset the cost of the funeral XXX. Told 

12 medically cleared. 12 Rick about it initially. 

13 BY MR. DEAN: 13 Q Rick Kolovich with RTI? 

14 Q Now at some point time in 2003 were you advertising or 14 A And LifeCell. Everybody knew what I was doing and how 

15 did you put in place -- strike that. Sometime in 2003 15 I was doing it. Urn, I believe there was just issues 

16 did RTI provide you with some documentation to allow 16 with how are they going to get around everything on the 

17 you start advertising to obtain donors through funeral 17 paperwork because I wasn't going to change -- they 

18 homes? 18 asked me, you kr10w, are you sure you want to do it this 

19 A Urn, did they give me information, yeah. What happened 19 way? And I said, this is .the only way we're doing it. 

20 was there was a little bit of a misunderstanding and I 20 And I had a meeting with Rick. He flew up to see me 

21 believe that you're talking about the issue with New 21 about this, because I had a meeting with Rick, John 

22 Jersey Funeral Home Association. While I was down in 22 Lauer and Roger Rose in Manhattan. They wanted to meet 

23 RTI someone from public relations gave me a whole bunch 23 me about two things. One, I guess they wanted to talk 

24 of US Allograph material and -- 24 about this, about paying funeral directors and the 

25 Q Let me stop you there and ask you to take a look at 25 other was they wanted more tissue. 
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Page 190 Page 192 
1 Q When was that meeting, approximately; do you remember? 1 face value is that they're doing 

everything by book. 2 A ·Urn, if I look at Rick's email I would be able to tell 2 

3 

4 

5 Q 
6 A 

7 Q 
8 A 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q 
19 A 

20 

21 

22 

23 Q 

24 A 
25 Q 

you because he mentions -- in one of his emails he 

mentions that dinner meeting, but, urn --

Was it sometime in 2003? 

Could have been, yeah. It wasn't in '02, probably '03. 

Plaintiffs Exhibit 37 RTI RR128. 

No, urn, there's another email regarding the dinner with 

John Lauer and Roger -- hole on. It was probably right 

around this time, but there was another -- there was a 

meeting I had with them and there was email that I saw 

about him expressing, Rich expressing concern, urn, to 

the point of how I was conducting the business and he 

wanted to get his hand around on paper, paperwork so 

that RTI would be, would look okay if they got audited 

or if anyone questioned anything, so to speak. I can 

So you had a dinner meeting? 

Yes, had a dinner meeting about the fact that I was 

paying for the donors and we had a meeting that Roger 

asked me if I can go to homeless shelters and get 

donors form homeless shelters. 

Roger Rose of RTI? 

Yes, sir. 

Did any of these concerns ever surround whether or not 

Page 191 
1 the donor's family had actually given consent? 

2 MR. D'AVANZO: Objection. 

3 THE WITNESS: There was never -- in our meetings and 

4 those meeting as I called them 

5 innuendo meetings, no mention of 

6 paperwork was ever concerned. Matter 

7 of fact, the issue with the homeless 

8 

9 

10 

11 

12 

13 MR. DEAN: 

14 

shelters again was another idea of 

RTI's Roger Rose, and I wouldn't do 

that because I had no information at 

all about the donor, so I did not want 

to even embark on that trail. 

So again, your term conscious 

avoidance --

15 MR. D'AVANZO: 

16 MR. DEAN: 

Objection. 

Was that -- was everybody more worried 

17 

18 

19 

20 

21 

at the dinner meeting and in this time 

frame about this, how the thousand 

dollars would be paid, was RTI more 

concerned about the paperwork or were 

they concerned about the reality of 

22 what was really going on? 

23 MR. D'AVANZO: Objection. 

24 THE WITNESS: They were just concerned about the 

25 appearance, that everything on its 

3 MR. DEAN: 

4 

Now on Plaintiffs Exhibit number 37, 

it's an email from Richard Kolovich to 

Roger Rose, John Lauer, those were the 

individuals you just talked about, 

5 
6 

7 correct? 

8 THE WITNESS: Yes, sir. 

9 BY MR. DEAN: 

10 Q And you had been to dinner with him at some point in 

11 time? 

12 A I don't know if it was before this or after this, but I 

13 can find the email for you. 

14 Q And in the -- can you read into the record what the 

15 email says, please? 

16 A The whole email? 

17 Q Yes, sir. 

18 A Good afternoon, Roger. I wanted to make sure that 

19 Susan passed along the message that I left for you 

20 yesterday regarding Dr. Mastromarino. As a point of 

21 clarification, Maryann Carroll, President of the New 

22 

23 

24 

25 

1 
2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Jersey Funeral Home Association called me once again 

about the funeral home director who complained about 

the advertisement he received form Michael. In essence 

the document/documents state that he will reimburse a 

Page 193 
thousand dollars per case for a facility use fee. As 

you know, there's nothing illegal in New Jersey to 

prohibit the reimbursement or the use of funeral home 

for recovery. Maryann feels that this reimbursement is 

excessive and looks like he's buying donors. There's a 

statement in Michael's document that mentions U.S. 

Allograph Organization and our protocol that requires 

that tissue recovery take place prior to embalming. 

The advertisement is relatively factual and answers 

questions about the donation process with some 

compassion. Here's the bottom line, Maryann appears to 

be more closely aligned with MTF, which is 

Musculoskeletal Trend Transfer Foundation, a New Jersey 

sharing network which is a local OPO in New Jersey. 

She claims that if the press gets a hold of this story 

and slams the donation, than RTI will be dragged into 

this and her association will state that this is the 

second time that we were notified and did nothing about 

it. I'm sending you this to confer with each of you 

prior to calling Michael. On the other hand he's doing 

nothing illegal. On the other, he's pushing some 

22 ethical boundaries at which we could get a black eye 

23 over. I don't like the fact that USAN is mentioned and 

24 at the same time, why is he using our old name? 

25 Q The fact is you were doing more than pushing the 
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1 
2 

3 
4 
5 

Page 194 

ethical boundaries and RTI was aware of that, weren't 

·you? 

MR. D'AVANZO: Objection. 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

THE WITNESS: 

22 MR. DEAN: 

23 THE WITNESS: 

24 MR. DEAN: 

25 

Yes. They, again, as I explained to 

you, they knew that I was giving a 

thousand dollars so that the families 

could be reimbursed. They needed to 

wrap a document around it in such a 

way that it didn't appear that way. 

That's where they came up with the 

facility fee. As far as this goes, it 

just me, you know, I've dealt with 

Rick. I remember Maryann Carroll. He 

came to me about a meeting with Marian 

Carol and I said, Rick, I did nothing 

that I didn't do at any other funeral 

director. I'm gone to funeral 

directors where they said they're not 

interested and we didn't do business 

and I went to some that said they are 

interested. Urn --

Let's talk about --

Nothing changed. 

Let's talk about funeral homes. I 
have two more documents and then we'll 

Page 195 

1 
2 

Page 196 

cremation end of it, but the recovery 

3 MR. DEAN: Are you familiar with Liberty Grove 

4 Funeral Home? 

5 THE WITNESS: I'm sorry, sir. 

6 BY MR. DEAN: 

7 Q Liberty Grove Funeral Home. Liberty Grove crematory? 

8 A Based on my attorney's advice, I am asserting my 

9 Constitutional Fifth Right Amendment in self 

10 incrimination. 

11 Q That was a New Jersey case, I guess. 

12 MR. GALLUCCI: Yes. 

13 MR. DEAN: English Brothers Funeral Home? 

14 THE WITNESS: Yes, sir, we recovered from there? 

15 BY MR. DEAN: 

16 Q Thomas Burger Funeral Home? 

17 A 
18 Q 
19 A 
20 
21 
22 Q 
23 A 
24 Q 
25 A 

Yes, sir. 

Avalon Funeral Service? 

Based on my attorney's advise, I'm asserting my 

Constitutional Fifth Amendment Right against self 

incrimination. 

New York Mortuary Funeral Home? 

New York Mortuary Services? 

I guess so? 

Yes, sir. 

Page 197 

1 move to something else, but let's talk 1 Q Maitner Cremation? 

2 about the funeral homes for just a 

3 second. Did you conduct recoveries 

4 activities at each of the following 

5 funeral homes, and I'll read off the 

6 list. 

7 MR. D'AVANZO: Note my objection to the form, but go 

8 ahead. 

9 MR. DEAN: Daniel George and Son? 

10 THE WITNESS: Yes, sir. 

11 BY MR. DEAN: 

12 Q Garzone Funeral Home? 

13 A 
14 Q 

15 A 
16 Q 
17 A 
18 Q 

Yes, sir. 

McCafferty Funeral Home? 

Yes, sir. 

Liberty Cremation? 

No, sir. 

What was your involvement with Liberty Cremation? 

19 A Liberty Cremation was New Jersey? 

20 Q Yes, sir? 

21 MR. D'AVANZO: Philly. 

22 THE WITNESS: 

23 
24 

25 

That was, Liberty Cremation is, the 

Garzone's owned that. It was just 

another entity, legal entity that they 

owned, but basically that was there 

2 A Based on my attorney's advice, I'm asserting my 

3 Constitutional Fifth Right Amendment against self 

4 incrimination? 

5 Q And Santa Cruz Funeral Home? 

6 A 
7 
8 
9 Q 

10 

11 
12 
13 
14 
15 A 
16 
17 
18 Q 

19 
20 
21 
22 A 

Based on my attorney's advice, I am asserting my 

Constitutional Fifth Right Amendment against self 

incrimination. 

Now with respect to all of those funeral homes that you 

did identify and advise me that you were engaged in 

recovery activities through those funeral homes, did 

you, yourself, deal directly with the funeral home and 

funeral home directors, or is that something that 

Joseph Nicelli did? 

Joseph Nicelli was only involved with Daniel George 

Funeral Home, i.e. BioTissue Technologies. BioMedical 

Tissue Services did business with all those others. 

Now with respect to Daniel George and Son, was Mr. 

Nicelli the one responsible for providing the paperwork 

or were you doing the paperwork, the consent forms of 

Daniel George? 

He would provide me with the demographics most of the 

23 time. 

24 Q And you'd fill out the paperwork? 

25 A Yes, sir. 

=-····-· .. ···· 
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Page 198 Page 200 
1 Q But all of those at Daniel George, you didn't get 1 A Again, whatever information they would give us on a 

2 consents for them? 2 demographic basis. But no, the medical social history, 

3 A Well, we had -- he said he had consent from the family. 3 all other paperwork that went to -- you're referring to 

4 We forged the paperwork, but in order for us to walk 4 the paperwork that went to the processors. 

5 into that facility the funeral director gave us 5 Q Yes, your social history, your consent form? 

6 permission. 6 A That was separate. If we ascertained any information 

7 Q Now at Daniel George and Son Funeral Home -- Funeral 7 from them it would then be transcribed onto that 

8 Home, do you have any specific knowledge that the 8 paperwork. 

9 funeral home director in charge of Daniel George and 9 Q They weren't actually involved in assisting you in 

10 Son Funeral Home specifically knew that you were not 10 filling out the paperwork? 

11 getting consents? 11 A Correct. 

12 A Say that again? 12 Q They weren't left with a copy of it? 

13 Q Did the funeral homes themselves, Daniel George and Son 13 A No, sir. 

14 or its officials that were in charge, did you ever have 14 Q Okay. And would that be same with respect to 

15 specific conversations with them where they were 15 Mccafferty? 

16 informed by you, that you were not -- you or 16 A All the cases were done. He was just another partner 

17 Mr. Nicelli were not getting consents? 17 with the Garzone's. 

18 A The question doesn't make since, because Mr. Nicelli is 18 Q What I'm trying tci find out, we can go through them 

19 the funeral director that I dealt with at Daniel 19 individually, but is that the process you handled--

20 George. 20 you had with all the funeral homes where you would do 

21 Q Right. So Mr. Nicelli was a proprietor, had an 21 the paperwork based on information they supplied? 

22 ownership interest in Daniel George and Son? 22 A Yeah, or didn't supply. 

23 A He was the owner. 23 Q And you never --

24 Q Okay. Let's go to Garzone, okay. Who did you deal 24 A No, we would ask for a verbal consent from them and 

25 with at Garzone? 25 then we'd fill out the consent forms. There's no way 

Page 199 Page 201 
1 A I dealt with, urn, both of the brother's, Gerry and 1 we go to their funeral home without them letting us in 

2 Louis Garzone and Mr. McCafferty. 2 their funeral home. We wouldn't know there's a body 

3 Q With respect to Garzone Funeral Home, were you 3 there unless they called us. 

4 responsible for getting the paperwork done or is that 4 Q They -- you didn't leave them copies of the paperwork, 

5 something that the funeral home's in charge of? 5 so they didn't know what was in the paperwork itself? 

6 A All the paperwork was done back in New Jersey after -- 6 A No, sir. The only thing we did with them is at the end 

7 we went, the recovery people would go, a team of mine 7 of the month we tallied up how many cases they did, and 

8 would go down to Philadelphia, they would do the 8 use Garzone as a for instance. They did 15 cases, I 

9 recovery. If they were able to ascertain the name of 9 would send them a $15,000 check at the end of the 

10 the donor, they would get the donor's information, 10 month. 

11 whatever the Garzone's gave them. They would then come 11 Q Let's go to our next to last exhibit. For this series 

12 back to our, our offices, put the tissue away. All 12 of exhibits. Exhibit 46. Did you renew your contract 

13 paperwork, all documentation was sent from New Jersey. 13 with RTI, your tissue recovery contract back in the 

14 Q So the funeral home with respect to Garzone, they 14 summer of 2005. RTI, Plaintiffs Exhibit 46 RTI 96590 

15 didn't know what was in the paperwork? 15 through 96595. 

16 A As far as the medical social history? 16 A Um, this contract here is the latest version. There 

17 Q And the consents? 17 was, between the one of February of '03 there was 

18 A As far as the consent form in and of itself? 18 another one in '04. Basically the same. Probably the 

19 Q Yes? 19 only difference with that one was different tissues 

20 A Again, when they called us we'd say, did you get the 20 were probably added on, upper extremities, humerus, 

21 consent from the family? They would say yes and then 21 radius, ulna were probably added on along with the 

22 we'd go down to Philadelphia. 22 cardiovascular tissue fee schedule and Mary Basco 

23 Q Was any of the funeral homes involved in actually 23 signed that one. This one here I signed and I asked 

24 completing the paperwork with you or involved in the 24 questions about that I said, you know what. Mary said, 

25 completion of the paperwork? 25 well, it's long enough, no one -- it's kind of that 

'"·"·'·'···· 
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1 
2 

3 Q 
4 A 

s Q 
6 

7 
8 A 

Page 202 

issue with all of me back in '03, two years ago was a 

nonissue with them so I signed this. 

Who told you that? 

Roger. 

So he said he didn't have a concern now that two years 

had past for you now to start signing these contracts 

again? 

Well, I flew down to meet with -- I flew down to, 

9 Tutogen and RTI are right next to each other. I should 

10 stop. I should stop. 

11 Q Let me ask the question again. Did you go to Florid 

12 back in the summer, July time frame to meet with RTI 

13 regarding the contracting in your ongoing business 

14 relationship. 
I flew down, actually I flew to Orlando, left: my family 

1 

2 

3 

4 

s 
6 

7 

8 

Page 204 

capital costs, compensation, everything form A to Z to 

put up another facility. And given the amount of 

donors that, from my due diligence that were going to 

come out of Florida, we needed a pretty big facility 

down there, so they offered to help. And they sent me 

an email with the first draft: outline to provide 

financial assistance. 

Q How much money are we talking about that you were 

9 offered? 

10 A Urn, well, in that meeting -- it wasn't in the email. 

11 In the meeting we were looking at probably half a 

12 million, quarter of a million to half a million dollar 

13 credit line. 

14 Q Where was this credit line going to be obtained from? 

1S A Well, again, this was very early in the negotiations 1S A 

16 there and my dad and I drove, I took him with me and we 16 was they were going to pay for whatever I needed to be 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

1 

2 

3 

4 
s 
6 

7 

drove and I had scheduled meetings with RTI and 

Tutogen, because they're right next to each other. I 

wanted to iron out all these issues, because we, RTI at 

that time, we wanted to renegotiate the recovery fees 

and as well as talk about our new endeavor in Florida 

with, in South Florida that we were opening up another 

office. And Rick Kolovich actually put me in touch 

with the person that ran that cremation center down 

there and we needed to build out a recovery room and it 

Page 203 

was a lot going. We needed to put an office up. It 

was going to be, it was actually going to be our 

biggest recovery site. The other part of my meeting 

with RTI was to talk about, you know, how, they wanted 

to talk to me how we were able to do this and they 

wanted to -- they came up with a way, urn, where they 
were going to give me financial assistance to get that 

8 site up and running. 

9 Q And how did they come up with this suggestion and idea, 

17 paid for and they, they're, from what I remember, they 
18 wanted to be paid back with donors, but that wasn't 

19 going to happen. I was not going to pay them with 

20 donors. 

21 Q So basically in the summer of 200S met with you and 

22 were making almost a very similar offer to what they 

23 had offered you and assisted you in opening up in 2002 

24 in New York, so you can open an office and do the thing 

2S in South Florida? 

Page 205 

1 A Well, it was a little different this time, because now 

2 I'm providing SO donors a month. I was in the start up 

3 and now they wanted to give me financial support to 

4 
s 
6 

7 Q 

continue. They told me they wanted me to continue to 

grow as much as possible, so now they were financially 

backing me because I had a track record. 

Did they help you go in and were you looking at Puerto 

8 Rico? 

9 A Yes, I was going to go to Puerto Rico, but Rick 

10 what was the proposed idea? 10 Kolovich --that's how I wouldn't up in Rochester was 

through Rick Kolovich. He had Kevin Vickers and 11 A Urn, we had conversations at this meeting which was in 11 

12 July -- in June, but then in July the issue regarding 12 

13 the financial assistance, that's when Tom Rose sent me 13 

14 an email with an outline from that meeting in June of 14 

1S kind of how we were going to put this together and in 1S 

16 that email discussed, rough outline that he wanted me 16 

17 to review it and, but by then the District Attorney 17 

18 that's when everything happened so kind of the whole 18 

19 Florida deal kind of stopped. 19 

20 Q What was the financial, proposed financial arrangement, 20 

Darlene Deats, he had a relationship with them from the 

Rochester Eye and Tissue Bank and they were not happy 

being there and Rick told them about me and we all came 

together and I decided on going to Rochester as opposed 

to Puerto Rico due to its geographic location, the 

weather is much better in Rochester. And from there 

Rick also got me to, into Canada. We never started the 

recoveries, but we were in negotiations with people in 

Canada as well. Right over the Niagara border. 

21 what was being discussed, what was being offered by 

22 RTI? 

23 A . Well, what was being offered is they asked me, you 

21 Q Any other states that RTI was, had suggested or that 

22 you had assisted you in opening up additional offices? 

23 A Then they wanted me to get involved in the medical 

24 

2S 

know, how can we financially help you get this facility 

open? I said, well, we need, you know, start up 

24 

2S 

examiners program, to start recovering from medical 

examiners. And all this was in the summer of 'OS. I 
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Page 206 Page 208 
1 had, LifeCell wanted me to expand and they were giving 1 yourself? 

2 me money, you know, they were, you know, easily another 2 A Well, as I said, everything that we do in my 

3 haifa million dollars, a million dollars from them, 3 relationship with LifeCell, Tutogen or RTI, they always 

4 and RTI wanted to give me another half a million 4 put everything on paper, but it has to be worded where 

5 dollars. And given that this is a service business, 5 if someone were to look at it everything looks like 

6 urn, regardless of the fact that they wanted me.to grow 6 it's perfectly on point. 

7 so quickly, I didn't want to grow so quickly because we 7 Q But -- and you received this memo and this letter, you 

8 were providing them a very quality tissues and I 8 remember receiving this? 

9 thought if we grew too quickly without the proper 9 A Yes, sir. And there were some, really nothing to do 

10 training and recovery that it would actually hurt us 10 with this, but there were terms and conditions in here 

11 rather than help us. 11 that I knew I wasn't going to agree with but. 

12 Q But none of the recoveries were in reality proper 12 Q And in Section 2 it says RTI Donor Services, that's one 

13 because none of the donor families consented to them, 13 of the Defendants in this case, isn't it? 

14 did they. 14 MR. D'AVANZO: Objection. 

15 A Correct. 15 MR. DEAN: RTI Donor Services? 

16 MR. D'AVANZO: Objection. 16 MR. D'AVANZO: Objection. 

17 THE WITNESS: I'm referring to the tissue in and of 17 THE WITNESS: RTI, yes, sir. 

18 itself. 18 MR. DEAN: You know there's an RTI and there's 

19 MR. DEAN: The quality of the tissue? 19 another entity called RTI Donor 

20 THE WITNESS: Yes, sir. 20 Services? 

21 BY MR. DEAN: 21 MR. D'AVANZO: Objection. 

22 Q Now take a look at Plaintiffs Exhibit number 47. It's 22 THE WITNESS: Again, I just think that's the way 

23 RTI 216 through 217 and see if this refreshes your 23 they sent up their corporate entities. 

24 recollection about the Florida opportunity you just 24 MR. DEAN: But you do understand there's two 

25 testified about? 25 different entities there, there's RTI 

Page 207 Page 209 
1 A Yeah, this is, and I'm looking for the date, there's no 1 Technology, Inc.? 

2 date, but this has to be afte~, this time after June, 2 THE WITNESS: I didn't know that. 

3 this has to be in July and then I was planning, I 3 MR. D'AVANZO: Objection. 

4 planned on going back down there in late August to kind 4 MR. DEAN: Did you know that RTI Donor Services 

5 of put all this together and us, you know, hammer out 5 is a separate entity from RTI, from 

6 the details for this negotiation, but this was Tom Rose 6 Regeneration Technologies back in 

7 who is the CFO. When I went down, when I flew down to 7 2005? 

8 RTI I had a meeting with Carrie Hartill by herself for 8 THE WITNESS: No, sir. 

9 quality assurance issues. I had a meeting with Roger 9 BY MR. DEAN: 

10 Rose. I had a meeting with Tom Rose. I met with Tom 10 Q And bullet number two. Do you see where it says; RTI 

11 Rose. I met with Roger Rose first to discuss Florida, 11 Donor Services wlll provide start up funding in the 

12 but Tom Rose was the CFO, so he was the person I spoke 12 form of an advance to BTS? 

13 to regarding getting the money, you know, he was there 13 A Yes, sir. 

14 point person for the money end of it. So I met with 14 Q Is that what you were referring to in your earlier 

15 him. 15 testimony about half a million dollar advance? 

16 Q Let's look at what, how he defines. In the first 16 A Well, they asked me at that meeting, what's it going to 

17 paragraph would you read into the record just that very 17 cost for start up capital, instrumentation, rent, 

18 first paragraph what he said to you in this memo? 18 staff, training; I told them about half a million 

19 A Dear Michael, I'm sorry for the delay in getting this 19 dollars. 

20 information to you as we will need to agree upon a 20 Q And again, they were doing -- with the exception of the 

21 memorialized precise terms and formalize a financial 21 financial funding, they were doing the same thing they 

22 support agreement between Generation Technologies and 22 had done for you three years ago to help you get 

23 BTS relating to the Florida opportunity. 23 started in your business to do what you did with 

24 Q So Mr. Rose defines the terms of this agreement as 24 respect to the donors involved in this case. 

25 being a financial support agreement between RTI and 25 OBJECTION 
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Page 210 Page 212 

1 THE WITNESS: Well, not exactly, because now I know 1 identify the contents of that file. 

2 what I was doing, so the only thing 2 MS. POLETTO: Bates? 

3 they could provide to me would be '3 MR. DEAN: I'm sorry. RTI 139713 through 939726. 

4 financial support. They didn't have 4 Dr. Mastromarino, can you identify 

5 to give me SOP's and paperwork, none 5 Plaintiffs Exhibit 601? 

6 of that, everything is the same. 6 THE WITNESS: Yes, sir. 

7 Because everything from Florida is 7 BY MR. DEAN: 

8 still going to go back to Jersey, so. 8 Q And what is Plaintiffs Exhibit 601? 

9 MR. DEAN: And after this funding opportunity and 9 A This looks like a chart that I would send down to, or 

10 this opening of this additional 10 send to any of my processers that I have a contract 

11 office, none of that stuff ever came 11 with. 

12 to fruition because that's when at 12 Q Glance at the handwriting on the document, the 

13 some point in time the authorities got 13 signature of Michael Mastromarino on page 1, and tell 

14 involved and your operation was shut 14 me whether or not you see your handwriting in that 

15 down and that's when the criminal 15 file? 

16 process began? 16 A Yes, sir. 

17 THE WITNESS: Once there was an investigation that 17 Q Is this document one that you maintained in the regular 

18 initiated I shutdown the tissue bank. 18 course of your business and represents the donor file 

19 MR. DEAN: I believe that's a good place for a 19 that you sent down to RTI in or about April of 2003 on 

20 break and then we'll go to the last 20 Josephine Ambrosino? 

21 part. Off the video, please. 21 OBJECTION 

22 THE VIDEOGRAPHER: Off the record at 15:33. 22 THE WITNESS: Do I answer it? 

23 (Whereupon, short recess held.) 23 MR. GALLUCCI: Yeah. 

24 THE VIDEOGRAPHER: We are on the record at 15:39. 24 THE WITNESS: Yes. 

25 CONTINUED EXAMINATION 25 MR. DEAN: Now on page one, or the first page, 

Page 211 Page 213 

1 BY MR. DEAN: 1 RTI 713 there's a signature by the 

2 Q All right. Dr. Mastromarino, I want to turn to 2 consenting legal next of kin; do you 

3 hopefully what I consider to be the last area for your 3 see that? 

4 deposition today. And I want to talk to you about my 4 THE WITNESS: Yes. 

5 clients and their loved ones, okay? 5 MR. DEAN: That is a, that is not my client's or 

6 A Yes, sir. 6 their loved ones signature, that is a 

7 Q All right. And what I've done so you and the other 7 forgery and that was signed by you? 

8 Defendants could understand who my clients are and 8 MR. D'AVANZO: Objection to form. 

9 their loved ones is I have prepared an Exhibit 600. Do 9 THE WITNESS: Either me or Josephine, yes, sir. 

10 you have the photos, collections that I've marked as 10 MR. DEAN: That is not Miss Ambrosino's, 

11 Plaintiffs Exhibit 600 in front of you? 11 Josephine Ambrosino's signature on 

12 A Yes, sir. 12 that document, to the best of your 

13 Q I've also got, for the benefit of the jury that exhibit 13 knowledge and belief, is it, sir? 

14 600 blown up and it's on your left, do you see it to 14 THE WITNESS: No, sir. 

15 your left? 15 MR. DEAN: And you did not have consent on or 

16 A Yes, and it's on the screen now. 16 about April 26th, 2003 to conduct 

17 Q And what I would like to do, first of all, I've 17 harvesting recovery with regard to 

18 provided you with a copy of what the Defendant's have 18 Robert Ambrosino on that date, did 

19 produced as donor files for each of my donor families, 19 you? 

20 okay, and they're marked as Exhibits 601 through 630? 20 MR. D'AVANZO: Can I get that question back, please? 

21 MR. D'AVANZO: Objection. 21 MR. DEAN: Sure. On April the 26th, 2003, you 

22 MR. DEAN: Now my question to you is this. Let's 22 did not have consent from the family 

23 go at them one at at time. Take a 23 of Robert Ambrosino to conduct a 

24 look at Plaintiffs Exhibit 601, Dr. 24 recovery harvesting activity 

25 Mastromarino, and ask me, can you 25 concerning his remains? 

...................................... , ........................ 
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Page 214 

1 OBJECITON. 
2 THE WITNESS: I had consent from the funeral 
3 director to come in and recover the 
4 tissues. 
5 MR. DEAN: But you did not speak to the family, 
6 correct? 
7 THE WITNESS: I believe my recoveries never spoke to 
8 the families. 
9 BY MR. DEAN: 

10 Q And you or Mr. Nicelli's signature is in the consenting 
11 legal next of kin space on that document? 

Yes, sir. 
Matter of fact, isn't that your signature? 
I don't know if I signed this one or Josephine. 
Okay. 

12 A 

13 Q 
14 A 

15 Q 

16 A 
17 

Because he had, he had consent forms in his funeral 
home. 

18 Q 
19 

Now, did you harvest tissue on an individual by the 
name of, or your company by the name of Robert 

20 Ambrosino? 
21 OBJECITON 
22 THE WITNESS: Did we recover--
23 MR. DEAN: Did you recover tissue--
24 THE WITNESS: From Robert. 
25 MR. DEAN: On behalf of RTI for a donor by the 

1 name of Robert Ambrosino? 
2 MR. D'AVANZO: Objection. 

Answer that? 
Yes. 
Yes, sir. 

Page 215 

3 THE WITNESS: 
4 MR. GALLUCCI: 
5 THE WITNESS: 
6 MR. DEAN: And when you conducted this recovery, 
7 were you reasonably certain that the 
8 individual that you were harvesting 
9 was Robert Ambrosino. 

10 OBJECITON 
11 THE WITNESS: Yes, sir. There was some type of 
12 identification on the donor. 
13 MR. DEAN: And if you will turn to page 918, it's 
14 the recovery, the recovery report. 
15 It's page 718? 
16 THE WITNESS: Recovery log. 

17 BY MR. DEAN: 
18 Q Actually it says recovery report at the top? 
19 A It--

20 Q Oh, I'm sorry, at the bottom it does say tissue 
21 recovery log. Does it identify at the bottom the 
22 individuals name is Robert Ambrosino age 34? 

23 A 
24 Q 
25 A 

Yes, sir. 
Do you remember Robert Ambrosino? 

Me, personally? 

1 Q As you sit here today? 
2 A No, sir. 
3 Q My client's loved one? 

Page 216 

4 MR. D'AVANZO: Objection to loved one. It's your 
5 client. 
6 MR. DEAN: 
7 

Mr. Robert Ambrosino is deceased, 
correct? 

Yes, sir. 8 THE WITNESS: 
9 MR. DEAN: 

10 
11 
12 

You've been sued by, you along with 
the other Defendants have been sued by 
the loved one of Robert Ambrosino? 
OBJECITON TO FORM 

Objection. 13 MR. GALLUCCI: 
14 MR. DEAN: Is that correct, by a family member? 
15 THE WITNESS: Yes, sir. 
16 BY MR. DEAN: 
17 Q Now if you'll take a look at the chart on the first 
18 row, second column of the chart that I gave you, do you 
19 recognize Mr. Robert Ambrosino? 

No, sir. 
Do you remember Mr. Robert Ambrosino? 
No, sir. 

20 A 
21 Q 

22 A 
23 Q 
24 
25 

On your recovery form it says it was -- at the top 
right-hand corner it says the cardiac death, date of 
death was 4/25/2003; do you see that? 

Page 217 

1 A Yes, sir. 
2 Q And that recovery started on April the 26th, 2003 at 
3 9:30 and finished at 11:50; do you see that? 
4 A Yes, sir. 
5 Q And it was done in a funeral home; do you see that? 
6 MR. GALLUCCI: Answer the question. 
7 THE WITNESS: Yes, sir. 

8 MR. DEAN: And that the cause of death was a 
9 motor vehicle accident, blunt trama; 

10 do you see that? 
11 THE WITNESS: Yes, sir. 
12 BY MR. DEAN: 

13 Q Is that the cause of death that was the actual cause of 
14 death or is that some cause of death that you created 
15 and placed on the form? 
16 A Don't know. 

17 Q Were you aware that the actual cause of death by the 
18 official autopsy and death certificate was gunshot 
19 wound to the head with perforations of the skull and 
20 the brain? 
21 OBJECITON TO FORM. 
22 THE WITNESS: What's your question, sir? 

23 MR. DEAN: Were you aware that the actual cause 
24 of death was a gunshot wound? 

25 THE WITNESS: I don't remember, sir. 

·······'·""··'"·· .. ···"'"·''"·'"'·"·'· 
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Page 218 
1 BY MR. DEAN: 

2 Q Now, does your log, does your log indicate where you 

3 
4 
5 A 

6 Q 
7 A 

8 Q 
9 

10 

11 A 

12 Q 
13 A 
14 Q 
15 

16 A 
17 

18 Q 
19 A 
20 Q 
21 

22 A 
23 Q 
24 

25 

1 
2 A 

3 Q 
4 A 

5 
6 

7 Q 
8 
9 

10 

11 A 
12 Q 
13 

14 A 

15 

16 

17 

sent Robert Ambrosino's harvested tissue and bones? 

OBJECTION. 

Your question is where did I send it? 

Yes, sir? 

Um, to RTI and to Tutogen. 

Do you have a record of that on your form in the 

bottom -- in the middle on the right it says tissue 

sent to. Can you read into the record what it says? 

Bilateral leg enbloc, RTI. 

And is that the tissue that was recovered? 

Yes, sir. 

And was Robert Ambrosino's tissue as you've testified 

to sent to RTI for processing? 

Yes, sir. And the Achillis tendons and cancellous 

bone. Definitely the cancellous bone went to Tutogen? 

How do you know that, number one? 

How do I know what? 

It was sent to Tutogen, there's something on the form 

that indicates that? 

It says all other tissue to TBA, it's Tutogen. 

Okay. Now with respect to payment, is there any 

indication on the form that you were paid by RTI, do 

you document that somehow on the form that it was 
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released and you somehow were paid for this donor? 

On this? 

On this, yes, sir, on this form? 

No, sir. This medical social history consent and death 

certificate, that gets sent down to RTI. This has 

nothing to do with financial aspect of the business. 

Let me ask you this. If the donor was approved for 

full release by the medical director, either Tutogen 

and RTI and you released the tissue, would you have 

then been paid for? 

I don't release the tissue. They release the tissue. 

But if they release the tissue, would you have been 

paid for it? 

Yes, sir. This is in my contract. Um, this donor 

qualification check list. When the physician down at 

RTI clears the tissue, and this is, at the end, on the 

back of this two page report --

18 Q Yes. 

19 A -- when the other doctor signs off on this, is when my 

20 company would get paid. So, um --

21 Q So let me --
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1 Q And is that a document that was filled out in your best 

2 belief by someone at RTI? 

3 A Yes, sir. This isn't a document from my company. 

4 Q Okay. And do you see on page 12, or on the next page 

5 it actually says 22 of 22; do you see that? 

6 A Yes, sir. 

7 Q Do you see a signature, it says approved for full 

release? 8 
9 A Yes, sir. 

10 Q And whose signature do you recognize that to be? 

11 A 
12 Q 

Probably Dr. Bear. 

And the date of the release? 

13 A Six, four, '03. 

14 Q And down at bottom does it indicate whether the tissue 

15 was rejected or not, the bottom of that same page, that 

16 last page there's a section that says; rejected, not 

17 sent to medical record review? 

18 A Yes, sir. 

19 Q And it says check no, doesn't it. There's a yes on the 

20 left and there's an Non the right and there's an x 

21 marked over the N? 

22 A Yes, sir. 

23 Q So Mr. Ambrosino's tissue was not rejected and it was 

24 approved for full release at some point in time 

25 approximately June the 4th, 2003? 

1 MR. D'AVANZO: 

2 MR. DEAN: 

Objection. 

Is that correct? 
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3 THE WITNESS: According to this, it was released by 

4 the medical director from, on the 

5 staff at 6/4/03. 

6 BY MR. DEAN: 

7 Q You'll take a look now, sir, at Plaintiffs Exhibit 602. 

8 

9 A 

10 Q 

11 A 
12 Q 

13 A 

14 Q 

15 

16 A 
17 

Do you recognize the name of the donor Georgia Beaton? 

Yes. 

You do? 

Do I recognize the name? 

Yes, sir? 

As far as--

Let me ask you this way. Do you remember Georgia 

Beaton? 

This was done in Rochester, I believe. Maybe not. 

Hold on and let me see which one. This was Rochester. 

18 This was done by my staff members up in Rochester. 

19 MS. POLETTO: Bates number? 

20 MR. DEAN: RTI 173355 through, through RTI 173375 

21 

22 A If this isn't filled out, I wouldn't get paid. 22 

23 Q Let me make sure I follow you. RTI page 139725 above 23 

24 it says page 11 of 12. Is that where you're at? 24 

and it also includes LC LifeCell 03861 

through 3890 as a composite Exhibit 

602. If you take a look at row three, 

column three on your sheet. Do you 

recognize Miss Beaton in the photo? 25 A Yes, sir. 25 
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1 THE WITNESS: No, sir. 
2 BY: MR. DEAN: 
3 Q Did you ever speak to Miss Beaton's family about 
4 consent for her donation? 
5 A As I said before, we never spoke to any family members. 
6 Q On Plaintiffs Exhibit 602, does it indicate telephone 
7 consent as the mood of consent? 
8 A Yes, sir. 
9 Q And it says that the person that that was spoken to was 

10 Ken Beaton? 
11 A 
12 Q 
13 
14 A 
15 Q 
16 
17 
18 
19 A 
20 Q 

21 A 

22 Q 
23 

Yes, sir. 
You never spoke to Ken Beaton or no one with your 

office spoke to Ken Beaton, did they? 
No, sir is. 
Now isn't what -- did you ever have any discussions, 

while we're on this first telephone consent with RTI 
when you started your operations about whether or not 
to do recordings, telephone recordings of consents? 
They didn't recommend it. 
So you did have a discussion with them though? 
They said--

Let's go back. Let's put a name and try and see if you 
can remember who and when you had this conversation 

1 MR. DEAN: 
2 
3 
4 
5 
6 THE WITNESS: 

7 
8 MR. DEAN: 

9 
10 
11 
12 
13 
14 
15 THE WITNESS: 
16 
17 

18 MR. DEAN: 
19 
20 
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Could it be if the consents were 
recorded by phone and the donor said 
there was no consent, than it would be 
an improper donation then? 

OBJECTION 
I'm not, I don't know what she was 

thinking. 

Did you, with respect to Plaintiffs 
Exhibit 602, did you -- were you 
reasonably certain that the person 
that you were doing the harvesting and 
recovery on this date in file 602 for 
Beaton was, in fact, Georgia Beaton? 

OBJECTION 
If this was the information that was 

given to us from the funeral home, 
yes. 

And did you exercise reasonable 
efforts to verify either a toe tag or 
some other effort that this, in fact, 

21 was Georgia Beaton? 
22 THE WITNESS: It's usually, toe tags usually have, 
23 either that or a piece of tape with 

24 about whether or not to record the conversations? 24 the patient's name or the donor's name 
depending on what funeral directors 25 A Urn, Lisa Donhoffer was the consenting person that was 25 
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1 in charge of consenting issues. Regarding consenting 1 
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were working with, how they would have 
the name tagged. The ones that 2 training, I should say. 2 

3 Q At RTI? 3 weren't tagged were the ones that 
4 A She got fired. She was fired -- she was let go of RTI 
5 I think in '03. So I only worked with her for a very 
6 short period of time. 
7 Q Okay. And what was the discussion, did she recommend 
8 to you that you not record the telephone conversations? 
9 OBJECTION 

10 MR. DEAN: 

11 
12 THE WITNESS: 

13 
14 
15 
16 
17 
18 
19 
20 

Or that they not be recorded? 
OBJECTION 

Well, she was -- she did a workshop 
with Joseph Nicelli, urn, just about 
whose getting the consent and how 
things are working. Urn, I wasn't at 
that conversation, but -- I wasn't at 
that meeting I should say, but when 
her and I did speak there was a, she 
recommended that if you're going to do 

telephone consents, don't record them 
21 because it can get you jammed up 
22 legally. 
23 MR. DEAN: Okay. Did she explain what she meant 
24 by jamming up legally? 
25 THE WITNESS: No. 

4 names were made up fictitiously. 
5 BY MR. DEAN: 
6 Q As we go these files, you never made up -- well, with 
7 respect to the first file and the second file, you 
8 didn't make up the name Georgia Beaton? 
9 A No, sir. We didn't. The funeral director gave us the 

10 
11 

name, we used it. 
OBJECTION 

12 MR. DEAN: Now, if you will turn to page, the 
13 tissue recovery log, I believe it's 
14 Bates number 173364? 
15 THE WITNESS: I'm sorry, sir? 
16 BY MR. DEAN: 
17 Q The tissue recovery log, if you'll turn to that page. 
18 It's 173364. Does it indicate that the recovery took 
19 
20 A 
21 Q 

22 
23 
24 A 
25 Q 

place at a funeral home in Rochester? 

Yes, sir. 
That the start of the recovery start date is April the 

6th, 2005 around 22:50 in the evening and finished just 
after midnight? 
12:30 in the morning. 
And that members of your staff were present and 
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1 conducted the recovery, Berry -- is it Berry or Brandy 1 be on the body and they would use that 

2 ·Deats? 2 to verify who the individuals was? 

3 A That's Brandy Deats. 3 OBJECITON 

4 Q Brandy Deats, Christy Knapp? 4 THE WITNESS: Urn, no. In a normal course of 

5 A Kirssy Knapp. 5 business they ascertained the 

6 Q Kirssy Knapp and Darlene Deats. 6 information from funeral director. I 

7 A And Margie -- 7 did not on a case by case basis ask 

8 Q And those were all employees of yours at the time? 8 them if the information was correct. 

9 A Yes, sir. 9 I assumed it was correct because they 

10 Q Did you find that in the times when they were doing 10 had, they took ot from the funeral 

11 recoveries for you, that they accurately wrote down and 11 director. 

12 recorded the name of the individual that they were 12 MR. DEAN: Did you ever have an occasion with 

13 recovering? 13 either of those four employees where 

14 OBJECTION 14 you found out that they were forging 

15 THE WITNESS: Could you repeat that? 15 the identity of the individual? 

16 MR. DEAN: Sure. Did you find through your 16 THE WITNE.SS: No, sir. 

17 history of employment with those 17 BY MR. DEAN: 

18 individuals that when they did a 18 Q Now, on the tissue recovery log, does it indicate where 

19 recovery they accurately recorded the 19 Miss Georgia Beaton's recovered tissues were sent to? 

20 name of the individual that they were 20 A Yes, sir. 

21 doing the tissue recovery off of? 21 Q Where does your form indicate though tissues were sent 

22 MR. D'AVANZO: Same objection. 22 to? 

23 THE WITNESS: What do you mean by history of 23 A The same area as before, on the tissue sent to RTI, 

24 employment? 24 LifeCell. See, what I would do is for LifeCell -- for 

25 MR. DEAN: As a result of your business dealings 25 RTI I would put the tissue that were designated for RTI 
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1 of your employees and your review of 1 and then I'd just put all of the tissue, TBA obviously 

2 your employees, those being Mr. and 2 means to be announced. Urn, and I did that for the 

3 Miss Deats, Miss Knapp, were you 3 purposes of keeping anonymity between the processors. 

4 comfortable that when they did a 4 So you'd have to go to my, urn, there are other 

5 recovery for you that they accurately 5 documentation to see specifically where the tissues 

6 recorded the name of the individual 6 were sent to. But I know if we did skin it went to 

7 that they were harvesting? 7 LifeCell. The only reason I say that is, urn, pretty 

8 OBJECITON 8 much the anterior tibialis tendon and post-anterior 

9 THE WITNESS: Whatever information they ascertained 9 tibialis tendon may have went to a different processor. 

10 from the funeral director is what they 10 Don't know if that went to RTI, but both of the tissues 

11 used. 11 went to RTI and LifeCell. 

12 MR. DEAN: And were you reasonably comfortable 12 Q On page 173375 --

13 when they took that information that 13 A There's a thing going on with your --

14 they had verified the name of the 14 man: I got it. They want to make sure we 

15 individual to be the person that they 15 pay our bills. Go ahead. 

16 were doing the harvesting from? 16 MR. DEAN: Dr. Mastromarino, if you will turn to 

17 OBJECITON 17 page 113757 it's also got page five of 

18 THE WITNESS: You say verify. They only went by, as 18 nine at the bottom right-hand corner, 

19 I said, from whatever information 19 and this is the determination of 

20 funeral director gave them is what 20 medical suitability page? 

21 they used. 21 THE WITNESS: Yes, sir. 

22 MR. DEAN: But did they tell you when they would 22 BY MR. DEAN: 

23 do recoveries of particular 23 Q Does that -- first of all, that does not have your name 

24 individuals that the same toe tags and 24 and your information on it as far as your signature or 

25 other identification information would 25 anything, does it? 
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1 A No, sir. This is a RTI document. 

2 Q · But does it indicate to you that they have accepted the 

3 tissue, the bone soft is approved? 

4 MR. D'AVANZO: Is that the question? 

5 THE WITNESS: Is that the question? 

6 MR. DEAN: Yeah, do you see on there where they, 

7 the medical director has signed off on 

8 tissue for Georgia Beaton and approved 

9 the release of the bone' slash soft? 

10 THE WITNESS: Soft tissue, that's what that means. 

11 It says approved for bone soft tissue 

12 in Italy. Whatever that means. 

13 BY MR. DEAN: 

14 Q Do you know what Italy means? 

15 A No, this this is not my document. 

16 Q Okay. Do you have any reason to believe from looking 

17 through this file that you, this tissue for Georgia 

18 Beaton was not processed and you were paid for? 

19 A I'm sorry, say that again? 

20 Q Do you have any reason to believe that the tissue and 

21 bones for Georgia Beaton, that you were paid for them 

22 and they were in fact shipped to RTI? 

23 MR. D'AVANZO: Objection. 

24 THE WITNESS: Was I paid from RTI after I sent these 

25 

1 
2 
3 

4 

tissues? Well, I have to check my 

invoices. I don't know. I can't say 

that sitting here today that I was 

paid for this case without looking at 

the invoices. 
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5 MR. DEAN: 

6 

But if they were released and 

approved, would that normally be the 

7 normal business practices? 

8 THE WITNESS: Yes. 

9 BY MR. DEAN: 

10 Q Were you aware -- did you list -- did you list on the 

11 
12 

13 A 
14 Q 
15 A 
16 Q 
17 A 
18 Q 
19 

20 

21 

cause of death or your staff lists as the cause of 

death acute myocardial infarction? 

Back to the tissue recovery log? 

Yes, sir? 

Okay. 

Do you see that noted on there? 

Yeah, yes. 

Were you aware that the actual cause of death from the 

official reports from Miss Beaton indicate that her 

cause of death was multisystem failure? 

OBJECTION 

22 THE WITNESS: 

23 MR. DEAN: 

No, sir. 

If you'll go to Exhibit 603, please. 

24 MS. POLETTO: 

25 MR. DEAN: 

Bates number? 

Bates number is RTI159768 through 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

1 
2 
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807? 
THE WITNESS: We're on 603, sir? 
MR. DEAN: Yes. Let's go off video, please? 
THE VIDEOGRAPHER: We're off the record. 

(Whereupon, short recess held.) 
MR. DEAN: 

During the break we had a discussion with 
defense counsel with regard to a way to speed 
up the process and also allow them not to be 
waiving objections, so I'll let Mr. D'Avanzo 
put on the record our agreed position with 
regard to his objection or the Defendant's 
objection. 

MR. D'AVANZO: 
Yes. It's the Defendant's position that 

there's an issue as to the identity of the 
decedents and the tissue that was recovered and 
whether or not it actually matches up with the 
decedents who are the subject matters of the 
lawsuits by the Plaintiff's in the family donor 
cases. 

Therefore, in order to move this thing 
along and not burden the record with objections 
as to form which we would assert because of a 
presumption in the question that that 

identification has been made, we are going to 

have a standing objection as to any questions 
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3 regarding the donors or the donor files or the 

4 family members giving consent to the extent 

5 that it preserves that objection by the 

6 Defendants to challenge the connection between 

7 the identities of the decedents and the 

8 Plaintiffs and the tissue that was actually 

9 recovered. 

10 MR. DEAN: 

11 And the PlaintifFs position is we 

12 disagree with everything that he said, that we 

13 believe that we are able to establish 

14 sufficient identity, but we agree to allow the 

15 Defendants to continue an objection based on 

16 what Mr. D'Avanzo has said. 

17 MR. D'AVANZO: Thank you. So stipulated? 

18 (Whereupon, all said yes.) 

19 THE VIDEOGRAPHER: Okay. We're on the record at 16:14. 

20 CONTINUED EXAMINATION 

21 MR. DEAN: 

22 
23 

24 

25 

If you would, Dr. Mastromarino, pull 

Exhibit 603, please. And I want to 

ask you if you take a look at the 

third row, fourth column, Mike Bruno. 

Do you remember Michael Bruno as shown 

59 (Pages 230 to 233) 



Page 234 Page 236 
1 in the photograph? 1 donor so that they were traced and shipped to RTI? 

2 THE WITNESS: Do I remember him, sir? 2 A Can you repeat that? 

3 BY MR. DEAN: 3 Q Yeah. Did you have a mechanism in place where you 

4 Q Yes? 4 inventoried the human remains, cataloged them --

5 A No, sir. 5 A Tissue. 

6 Q On Plaintiffs Exhibit 603, is this your recovery file 6 Q -- tissue, and shipped them to RTI? 

7 with regard to a recovery of Michael Bruno? 7 A Yes. 

8 A Yes. 8 Q And was Mr. Bruno's human remains shipped to RTI and 

9 Q Did you have consent from the family, urn, directly for 9 the other entity Tutogen as reflected to the tissue 

10 the harvesting of Vi no Bruno's remains -- I mean 10 log? 

11 Michael Bruno's remains? 11 OBJECITON TO FORM. 

12 A No, sir. We had consent from the funeral director to 12 THE WITNESS: Yes, sir. 

13 come in and recover the tissues. 13 MR. DEAN: And was this all done in the regular 

14 Q Did you speak directly to the family to verify consent 14 course of your business and consistent 

15 before you forged or someone signed this document other 15 with your regular business practices? 

16 than the family? 16 THE WITNESS: Yes, sir. 

17 A Did I speak to the family, is that what your -- no, 17 BY MR. DEAN: 

18 sir. 18 Q If you'll take a look at exhibit, the next one, 604. 

19 Q Now, on page-- and for the record the Bates label is 19 Do you have it in front of you? 

20 Rl1159766 through 159807. If you look and turn to 20 A Yes, sir. 

21 page 778, the tissue recovery log. Does it indicate 21 Q If you take a look at my chart or my photo log, line 

22 that a recovery was done with regard to Michael Bruno 22 two, column two on the picture chart. Do you recognize 

23 on 5/23/2003? 23 Miss Aura Dolores Caban? 

24 A Yes, sir. 24 A Do I recognize her? 

25 Q And at the bottom does it say that Michael Bruno was 25 Q Yes, sir? 
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1 65? 1 A No, sir. 

2 A Yes, sir. 2 Q Taking a look at Plaintiffs Exhibit 604, is this your 

3 Q And does it indicate where the tissue was sent to? 3 file you maintained in the regular course of your 

4 A Yes, sir. 4 business with regard to recovery of Miss Aura Caban's 

5 Q And where was Michael Bruno's tissue sent to? 5 remains? 

6 A RTI and other processors. 6 MS. POLETTO: Bates, please? 

7 Q Now in the regular course of your business did you 7 THE WITNESS: Yes, sir. 

8 prepare this record and documents that are contained 8 MR. DEAN: And for the record the RTI Bates 

9 herein, or your office? 9 number is RTI 139727 through 139745. 

10 A Yes. 10 Did you participate in a telephone 

11 Q Based upon the information provided to you by the 11 consent with a Mr. Victor Caban to get 

12 funeral home director and/or the information taken from 12 authorization or consent to harvest 

13 the identification on the decedent's body, would the 13 and conduct the recovery for Aura 

14 identification of Mr. Bruno on this form be correct? 14 Caban? 

15 OBJECITON TO FORM. 15 THE WITNESS: No, sir. 

16 THE WITNESS: As far as his name? 16 BY MR. DEAN: 

17 MR. DEAN: Yes? 17 Q If you'll turn to the tissue recovery log, page 139736. 

18 THE WITNESS: Yes. 18 And does it identify the donor name as Aura Caban, age 

19 BY MR. DEAN: 19 64? 

20 Q Would you or your employees in the normal course of 20 A Yes, sir. 

21 your business place that name, the decedent's name then 21 Q And does it indicate that you or your office personnel 

22 on this form? 22 conducted a recovery on February the 25th, 2005? 

23 A Yes, sir. 23 A Yes, sir. 

24 Q Did you have a mechanism in place where you would 24 Q At a funeral home in the Bronx. 

25 identify those body parts from this individual and 25 A Yes, sir. 
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1 Q And cause of death was cardiopulmonary arrest? 1 A If it was there, yes. 

2 A ·Yes, sir. 2 Q And would the parts from the human remains from Miss 

3 Q Did you create this file and -- before we go to that, 3 Caban that were harvested that day that were indicated 

4 let me ask, if you will turn to the last page. And 4 on your form that were shipped, would they be tracked 

5 139 -- RTI 139745. This again is not your form, is it? 5 in your system and identified and shipped, were they 

6 A No, sir. 6 shipped to RTI? 

7 Q But it is attached to the file and identifies the same 7 A You mean the tissues? 

8 donor number at the bottom BM05B146, RTI donor number 8 Q Yes? 

9 that matches Mrs. Caban on the front page, doesn't it? 9 A Yes. 

10 A It's actually the second page. 10 Q And was all that done in the regular course of your 

11 Q The numbers match up on the last page for the donor 11 business and consistent with your regular businesses 

12 BM05B146? 12 practices with your employees? 

13 A Yeah, I see. Yep, that's-- 13 A Yes, sir. 

14 Q For Miss Aura Caban? 14 OBJECTION TO THE FORM 

15 A Yes. 15 MR. DEAN: Let's go to -- from the records we 

16 Q And does that page indicate that the medical director 16 have reviewed so far, has there been 

17 of RTI made a determination of medical suitability on 17 any indication in any of those files 

18 March the 4th of 2005 and approved, there's a 18 that we've gone through any rejection 

19 checkmark in the approved block for bone slash soft? 19 for any reasons of RTI of those human 

20 A Yes, sir. 20 remains, those tissues? 

21 Q As well as the category that's called Italy? 21 THE WITNESS: No, not if it was released, no. 

22 A Yes, sir. 22 MR. DEAN: Let's take a look at the next exhibit, 

23 OBJECTION 23 605. It's a file from --

24 MR. DEAN: Now did you maintain the parts of this 24 MR. GALLUCCI: 605? 

25 Exhibit 604 in your files in the 25 THE WITNESS: 605? 
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1 regular course of your business and 1 MR. DEAN: 605. Do you have it? 

2 you and or your staff prepared this 2 MR. GALLUCCI: Do you want to make this the last 

3 record? 3 packet you go through since we're 

4 THE WITNESS: Yes, sir. 4 going to end at 4:30, would that be 

5 MR. DEAN: Based on the -- 5 all right? 

6 MR. GALLUCCI: Excuse me, I just need to know the 6 MR. DEAN: I'd be happy to accommodate you, Mr. 

7 objection to that. 7 Gallucci. 

8 MR. DEAN: Based upon the information provided to 8 MR. GALLUCCI: Thank you, Mr. Dean. 

9 you by the funeral home director 9 MR. DEAN: Yes, sir. Do you recognize this as 

10 and/or the information taken from the 10 the BTS donor file for William 

11 identification on the decedent at the 11 Callahan? 

12 time of the harvest of Miss Caban, 12 THE WITNESS: Yes, sir. 

13 would the identification of Miss Caban 13 BY MR. DEAN: 

14 on this form be correct and accurate? 14 Q If you could take a look at the photo chart, the family 

15 THE WITNESS: Yes, sir. 15 photo chart, the line -- the top line, one, two, three, 

16 BY MR. DEAN: 16 four, five. Do you see Mr. William Callahan's name? 

17 Q Would you or your employees place Miss Caban's name on 17 A Yes, sir. 

18 this form if it were not correct? 18 Q Do you recognize Mr. Callahan? 

19 A If it was the information that was given to us from the 19 A No, sir. 

20 funeral home, yes, it would be correct. 20 Q Now on page one of Exhibit 605, which is the consent 

21 Q Did your employees take reasonable action, you and/or 21 for donation document it indicates a telephone consent; 

22 your employees have a regular routine practice to take 22 do you see that? 

23 reasonable action to verify from the tag on the body or 23 A Yes. 

24 the name tag on the body that, in fact, it was Miss 24 Q And does it indicate the telephone consent was, was the 

25 Caban's remains? 25 manner of consent? 

.......... 
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1 A Yes, sir. 1 you by the funeral home director 

and/or the information taken from the 

identification of the decedent at the 

time of the harvest, would the 

2 Q · And it says that the person whose witnessing and taking 2 

3 the consents were Lou Cruceta and Chris Aldorasi? 

4 A Yes, sir. 

5 Q But that is not accurate information, the family, Bill 

6 
7 

8 
9 

callahan never gave authorization or consent as best 

you know for this donation? 

OBJECT TO THE FORM 

THE WITNESS: Correct. 

10 MR. DEAN: Now if you'll turn to page, the tissue 

11 recovery log. 

12 THE WITNESS: I have it. 

3 

4 
5 identification of Mr. callahan on this 

6 form be correct and accurate, as best 

7 you know? 

8 THE WITNESS: Yes, sir. 

9 BY MR. DEAN: 

10 Q Would you or your employees have placed the decedent's 

11 name on this form if it were not Mr. William callahan? 

12 A If we ascertained the information from the funeral 

13 BY MR. DEAN: 13 director, it would be correct. 

14 Q And for the record, actually the Bates number on this 14 Q Do you have any belief that the information provided to 

you by the funeral home for Mr. William Callahan was 

not, in fact, Mr. Callahan? 

15 document is Kings County Mastro 001033 through 01050. 15 

16 If you'll turn to the tissue recovery log. Does it 16 

17 
18 
19 A 
20 Q 
21 A 
22 Q 
23 

24 A 

25 Q 

indicate that you and your office, BTS did a recovery 

on Mr. William callahan on November the 26th, 2004? 

Yes, sir. 

And it was done at a funeral home? 

Yes, sir. 

And can you tell me where William callahan's tissues 

were sent after the recovery? 

RTI and other processers. 

Did you maintain Exhibit 605 -- well, Dr. Mastromarino, 
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1 do you have any indication in your file that any of the 

2 tissues for William Callahan were rejected by RTI? 

3 A In this file? 

4 MR. D'AVANZO: Note my objection to the form of that 

5 question. 

6 THE WITNESS: I could not tell you if this case was 

7 

8 
9 

10 MR. DEAN: 

11 

rejected or not because there's no 

medical clearance form from RTI that I 

have. 

Do you have any specific recollection 

of any rejection of this particular 

12 donor? 

13 THE WITNESS: I couldn't tell you. All I'd have to 

14 do is check the invoices. 

15 BY MR. DEAN: 

16 Q And with respect to Mr. callahan's file, Plaintiffs 

17 
18 
19 A 
20 Q 
21 

Exhibit 605, did you create this record in the regular 

course of your business and have it prepared? 

Yes, sir. 

And at least with respect to the identity of the 

information, is it correct, the identity of the donors, 

22 is it correct? 

23 A Yes, sir. 

24 OBJECTION TO THE FORM. 

Not to my knowledge. 17 A 
18 Q 
19 

Were you ever provided any wrong identification names 

from donors, to your knowledge? 

20 A 

21 

22 

Not from a funeral director. If they had a name, that 

was the particular donor that we were recovering was 

that person. 

23 Q 
24 

And/or it was verified on an identification tag on the 

body? 

25 A Yes, sir. 

Page 245 
1 Q And were the parts from Mr. Callahan's tissues 

2 identified, logged in correctly and shipped to RTI? 

3 A I could not answer that from looking at this, but upon 

4 review of my other records, yes, it would have been 

5 shipped. 

6 Q Was all that done in the regular course of your 

7 

8 

business and consistent with your regular practice with 

regard to Mr. Callahan's handling? 

9 A Yes, sir. 

10 MR, DEAN: Okay. Consistent with Mr. Gallucci's 

11 request, we'll suspend the deposition 

12 for the day and resume promptly as 

13 soon as the State officials allow us 

14 back into the facility, 

15 MR. GALLUCCI: Who have been more than accommodating 

16 to us all day. 

17 MR. DEAN: 

18 

19 

20 

21 

Were going to go off the record, 

steno, we've been off the record, but 

we're also going to tum off the 

telephone if everybody wants to dial 

back in tomorrow morning at 9:00 

22 o'clock. 

23 THE VIDEOGRAPHER: Off the record at 4:32. 

24 

25 MR. DEAN: Based upon the information provided to 25 
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Page 246 Page 248 
1 WITNESS CERTIFICATION 1 PAGE UNE CHANGE: 

2 2 REASON: 

3 3 PAGE UNE CHANGE: 

4 I, MICHAEL MASTROMARINO, HEREBY CERTIFY that I 4 REASON: 

5 have read the foregoing 245 pages, and they are a true and 5 PAGE UNE CHANGE: 

6 accurate transcript of the testimony given by me in the 6 REASON: 

7 above-entitled action on Wednesday, December 16th, 2009. 7 PAGE UNE CHANGE: 

8 8 REASON: 

9 9 PAGE UNE CHANGE: 

10 10 REASON: 

11 11 PAGE UNE CHANGE: 

12 MICHAEL MASTROMARINO 12 REASON: 

13 13 PAGE UNE CHANGE: 

14 14 REASON: 

15 Sworn to before me this 15 PAGE UNE CHANGE: 

16 __ day of 2010 16 (Signed) 

17 17 

18 18 Subscribed and sworn to before me this 

19 19 __ day of 2010 

20 20 

21 21 Notary Public 

22 Notary Public 22 

23 23 

24 24 

25 25 

Page 247 Page 249 
1 1 CERTIFICATION 

2 2 
3 I wish to make the following changes, for the 3 THIS IS TO CERTIFY, THAT I, PAULA D. BIELAT, on 
3 following reasons: 4 Wednesday, December 16th, 2009, reported the proceedings 
4 5 contained in the foregoing 245 pages at the time and place 
5 PAGE UNE CHANGE: 6 as set forth in the heading in the foregoing matter. That 
6 REASON: 7 the transcript is a true and accurate transcription of my 
7 PAGE UNE CHANGE: 8 stenographic notes, using Computer Aided Transcription, to 
8 REASON: 

9 the best of my ability. 
9 PAGE UNE CHANGE: 

10 
10 REASON: 

11 
11 PAGE UNE CHANGE: 

12 
12 REASON: 

13 CHANGE: 
13 

PAGE UNE 

14 REASON: 
14 PAULA D. BIELAT, Court Reporter 

15 PAGE UNE CHANGE: 15 

16 REASON: 16 

17 PAGE UNE CHANGE: 17 Date: 

18 REASON: 18 

19 PAGE UNE CHANGE: 19 

20 REASON: 20 

21 PAGE UNE CHANGE: 21 

22 REASON: 22 

23 PAGE UNE CHANGE: 23 

24 REASON: 24 

25 25 

.................... c. 
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