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[This is the Summer 2017 Supplement for CURTIS A. BRADLEY & JACK L. 
GOLDSMITH, FOREIGN RELATIONS LAW:  CASES AND MATERIALS (6th ed. 2017).  
These materials address, among other things, litigation over the Trump 
administration’s executive orders relating to immigration, the administration’s 
announcement that the United States would withdraw from the Paris climate 
change agreement, the administration’s missile strikes against Syria in April 2017, 
and the debates and litigation concerning “sanctuary jurisdictions.”] 
 
 
Chapter 1:  Historical and Conceptual Foundations 
 
Page 24, add at the end of Note 9: 
 
See also Kevin Arlyck, The Courts and Foreign Affairs at the Founding, 2017 
B.Y.U. L. Rev. 1 (documenting how, throughout the Neutrality Crisis, “the 
Washington administration actively sought to enlist the help of the federal 
judiciary in managing a diplomatic emergency”). 
  
 
Page 37, add the following Note after Note 10: 
 
 11. The American Law Institute (ALI) is a private organization 
established in 1923 with the goal of helping to clarify and simply the law.  Its 
members consist of leading lawyers, legal academics, and judges.  ALI publishes 
extensive “Restatements” of areas of law that contain a mix of black-letter 
propositions, comments, and reporters’ notes.  These Restatements typically 
reflect years of drafting by appointed Reporters and the incorporation by the 
Reporters of feedback from expert advisors, outside groups, ALI’s Council, and 
the general membership of ALI.  Although not binding, Restatements are often 
influential and courts frequently rely on their accounts of the law.  
 
																																																								

* Instructors using the Bradley & Goldsmith casebook are authorized to distribute this supplement 
to their students for classroom use.  For their helpful research assistance with this supplement, we would 
like to thank Maxwell Gottschall, Jane Chong, and Ken Notter. 
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In 1965, ALI published a Restatement (Second) of the Foreign Relations 
Law of the United States.  (It was referred to as a “Restatement Second” because it 
was part of the second series of Restatement projects.)  In 1987, ALI published a 
Restatement Third of the Foreign Relations Law of the United States, which both 
expanded on the coverage of the Restatement Second and departed from the 
positions of that Restatement on some topics.  In 2012, a group of eight appointed 
Reporters began work on a Restatement Fourth of Foreign Relations Law, 
addressing three topics:  treaties, jurisdiction, and sovereign immunity.  In 2017, 
they had completed their work on these topics and obtained approval of their 
drafts from ALI’s membership.  For a symposium on some of the treaty issues 
addressed in the Restatement Fourth, see Volume 2015, Issue 6 of the BYU Law 
Review (published in 2016), with contributions from Harlan Cohen, Jean 
Galbraith, Eric Jensen, David Moore, John Parry, Michael Ramsey, Leila Sadat, 
David Sloss, and Carlos Vazquez. 
 
 
Page 39, add at the end of the first full paragraph: 
 
For an account of the potential justifications for crediting historical gloss and an 
explanation of why these justifications have differing methodological 
implications, see Curtis A. Bradley, Doing Gloss, 84 Chi. L. Rev. 59 (2017). 
 
 
 
Chapter 2:  Courts and Foreign Relations 
 
Page 86, add the following Note after Note 17: 
 
 17a.   Courts in the United Kingdom also apply an act of state doctrine, 
although it differs in certain respects from the U.S. version of the doctrine.  In an 
important recent decision, Belhaj v. Straw (decided Jan. 17, 2017), the United 
Kingdom’s Supreme Court held that the act of state doctrine was subject to a 
public policy exception for violations of fundamental rights.  There was some 
disagreement among the judges, however, over the extent to which international 
law was relevant in determining which rights qualified for this exception.  In that 
case, Belhaj alleged that UK security services had cooperated with U.S. and 
Libyan authorities in his unlawful rendition to Libya and detention and torture 
there, and all the judges agreed that the public policy exception applied.  For a 
description of the decision and the reasoning of the various judges, see Natasha 
Simonson, The UK Supreme Court’s Blockbuster Decision in Belhaj, EJIL Talk! 
(Jan. 18, 2017), at https://www.ejiltalk.org/the-uk-supreme-courts-blockbuster-
decision-in-belhaj/.   For a consideration of the decision from the perspective of 
U.S. law, see William Dodge, The UK Supreme Court’s Landmark Judgment in 
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Belhaj v. Straw:  A View from the United States, Just Security (Jan. 19, 2017), at 
https://www.justsecurity.org/36507/uk-supreme-courts-landmark-judgment-
belhaj-v-straw-view-united-states/. 
 
 
Page 86, add at the end of Note 18: 
 
For a consideration more generally of when U.S. courts do, and should, sit in 
judgment on foreign states, see Zachary D. Clopton, Judging Foreign States, 94 
Wash. U. L. Rev. 1 (2016). 
 
 
 
Chapter 3:  Congress and the President in Foreign Relations 
 
Page 148, add at the end of Note 4: 
 
In Baston v. United States, 137 S. Ct. 850 (2017), which involved a conviction 
under U.S. law for sex trafficking by a non-U.S. citizen that occurred in Australia, 
Justice Thomas dissented from the denial of certiorari in order to question what he 
viewed as the courts of appeals’ erroneous interpretation of the Foreign Commerce 
Clause “to permit Congress to regulate economic activity abroad if it has a 
substantial effect on this Nation’s foreign commerce.”  Justice Thomas argued that 
the courts of appeals had read the original understanding of the Foreign Commerce 
Clause too broadly, and that this reading “would permit Congress to regulate any 
economic activity anywhere in the world, so long as Congress had a rational basis 
to conclude that the activity has a substantial effect on commerce between this 
Nation and any other.”  He questioned this interpretation and urged the Court to 
grant certiorari to consider the Clause’s proper scope.    
 
 
Page 151, add at the end of Note 9: 
 
For an argument that the Constitution’s text and structure, early constitutional 
history, and modern foreign relations law doctrine all suggest that Congress has a 
broad “power to define” offenses against the law of nations beyond what 
preexisting international law proscribes, see Alex H. Loomis, The Power to Define 
Offenses Against the Law of Nations, 40 Harv. J. L. & Pub. Pol’y 417 (2017). 
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Page 184, add the following Note after Note 8: 
 

9.   Since he became President on January 20, 2017, President Trump has 
issued two controversial executive orders relating to immigration that have 
generated extensive litigation. 

 
First Executive Order.  The first order, entitled “Protecting the Nation from 

Foreign Terrorist Entry into the United States,” was issued on January 27, 2017.  
See Executive Order 13769, 82 Fed. Reg. 8977.  The order halted entry of various 
classes of non-citizens into the United States and directed Executive Branch 
officials to evaluate whether security concerns merited heightened screening of 
potential immigrants.  For authority, the order relied primarily on Section 212(f) of 
the Immigration and Nationality Act (“INA”), 8 U.S.C. § 1182(f), which provides: 
“Whenever the President finds that the entry of any aliens or of any class of aliens 
into the United States would be detrimental to the interests of the United States, he 
may by proclamation, and for such period as he shall deem necessary, suspend the 
entry of all aliens or any class of aliens as immigrants or nonimmigrants, or 
impose on the entry of aliens any restrictions he may deem to be appropriate.” 

 
Perhaps the most controversial provision of the order, Section 3(c), 

suspended for ninety days all “immigrant and nonimmigrant entry” of aliens from 
seven countries: Libya, Iran, Iraq, Somalia, Sudan, Syria, and Yemen.  (These 
countries were ones that previous administrations had deemed “a country or area 
of concern” for purposes of excluding them from a visa waiver program under 
Section 217(a)(12) of the INA, 8 U.S.C. § 1187(12).)  The order did not specify 
whether Section 3(c) applied to aliens with lawful permanent resident status 
(LPRs), also known as green card holders.  After the Trump administration gave 
conflicting guidance on that question, White House Counsel Donald McGahn 
issued “authoritative guidance” to several Cabinet secretaries in which he 
“clarif[ied]” that Section 3(c) did not apply to LPRs.   

 
Another controversial provision of the order concerned refugees.  Section 

5(a) suspended the U.S. Refugee Admissions Program for 120 days, and Section 
5(c) suspended entry of Syrian refugees indefinitely.  Section 5(b) directed the 
Secretary of State to prioritize refugee claims made by those facing religious 
persecution as religious minorities in their home countries.  Section 5(d) reduced 
the cap on all refugee admissions from 110,000 to 50,000 for fiscal year 2017.  
Section 5(e) empowered the Secretaries of State and Homeland Security to make 
case-by-case exceptions “when in the national interest,” which the order defined to 
include when a refugee faces religious discrimination as a religious minority. 

 
Soon after the order was issued, approximately fifty challenges to it were 

filed in federal district courts around the country.  Most were petitions for habeas 
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corpus brought by aliens who had been detained by immigration officials at 
airports.  The detainees challenged their detentions on an array of statutory and 
constitutional grounds. They claimed, among other things, that the order: 
discriminated on the basis of national origin in violation of the INA; was arbitrary 
and capricious and thus invalid under the Administrative Procedure Act; violated 
their right to procedural due process; violated their right to equal protection; and 
violated the Establishment and Free Exercise Clauses of the First Amendment.  
Several federal judges quickly blocked enforcement of the order, usually by 
issuing temporary restraining orders (TROs) forbidding officials from deporting 
aliens solely on the basis of the order.  Within a few days, nearly half of the 
habeas petitions had been voluntarily dismissed, most likely because the 
petitioners had been released.  The need for further proceedings in the cases for 
which TROs had been granted was largely obviated by the litigation in the Ninth 
Circuit in the case of Washington v. Trump. 
  

Washington v. Trump was a suit by the states of Washington and Minnesota 
in a federal district court in the Western District of Washington that challenged the 
validity of the order on substantially the same grounds as the habeas petitioners.  
After concluding that the states were likely to show that the order was unlawful 
and that other relevant criteria were satisfied, the district court granted a 
nationwide TRO that enjoined enforcement of the above-described sections of the 
order.  On appeal, a Ninth Circuit panel affirmed.  See Washington v. Trump, 847 
F.3d 1151 (9th Cir. 2017), reconsideration en banc denied, 853 F.3d 933 (9th Cir. 
2017).  The court’s discussion of the merits was preliminary in light of the 
procedural posture of the case.  It began by rejecting the government’s argument 
that the President’s decision to suspend the admission of aliens into the United 
States was “unreviewable,” a proposition that the court said “runs contrary to the 
fundamental structure of our constitutional democracy.”  The court then proceeded 
to rely primarily on the Due Process Clause, which extends to “all persons within 
the United States,” and which, the court concluded, the ban on entry violated for 
LPRs because it deprived them of liberty without due process.  The court further 
reasoned that other persons affected by the order may have had viable Due Process 
claims, and it therefore declined to narrow the TRO just to LPRs. 
  

Second Executive Order. The Trump administration issued a revised 
Executive Order on March 6, 2017.  Exec. Order No. 13780, “Protecting the 
Nation from Foreign Terrorist Entry into the United States,” 82 Fed. Reg. 13209 
(Mar. 6, 2017).  The new order revoked and replaced the first one and made 
several significant changes.  Section 2 removed Iraq from the list of countries 
subject to the ninety-day entry freeze.  It clarified that the order did not apply to 
LPRs, to persons already inside the United States on its effective date, or to 
persons with valid visas dated prior to the effective date of the first order.  The 
second order also removed the indefinite ban on Syrian refugees and eliminated 
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preferential treatment for religious minority applicants.  In contrast to the first 
order, which went into effect immediately, the second order was designed to go 
into effect ten days after signing.  Also in contrast to the first order, the second 
order described the circumstances in each of the six named countries that had led 
the President to determine that suspending entry was necessary.  The second order 
also created more robust case-by-case waiver provisions and expressly identified a 
wide range of circumstances in which a waiver would be warranted. 

On March 15, 2017, one day before the second order was to become 
effective, a federal district judge in Maryland issued a nationwide preliminary 
injunction barring enforcement of the entry freeze.  The plaintiffs in the case were 
six individuals, all American citizens or lawful permanent residents with at least 
one family member who sought entry into the United States from a designated 
country, as well as three organizations with Muslim clients or members.  The court 
concluded that the criteria for issuance of a preliminary injunction were satisfied 
for plaintiffs’ Establishment Clause claim as well as their claim that the second 
order violated the INA’s prohibition on nationality-based discrimination in the 
issuance of immigrant visas.  The Fourth Circuit, sitting en banc, upheld the 
injunction by a 10-3 vote.  See Int’l Refugee Assistance Project v. Trump, 857 
F.3d 554 (4th Cir. 2017).  After concluding that the plaintiffs had standing, the 
court considered only the Establishment Clause claim on the merits.  In light of 
various statements made by candidate Trump, President Trump, and several senior 
advisors, it concluded that the second order was impermissibly motivated by a 
desire to exclude Muslims from the United States and thus likely violated the 
Establishment Clause.  The court emphasized that it was not holding that any past 
statements of a president would be relevant to such an inquiry.  “For a past 
statement to be relevant to the government’s purpose,” said the court, “there must 
be a substantial, specific connection between it and the challenged government 
action.”  In what it described as a “highly unique set of circumstances,” the court 
said that there was “a direct link between the President’s numerous campaign 
statements promising a Muslim ban that targets territories, the discrete action he 
took only one week into office executing that exact plan, and [the second order, 
which the President referred to as] the ‘watered down’ version of that plan that 
‘get[s] just about everything,’ and ‘in some ways, more.’”  The court declined to 
accept the government’s claim that the second order was principally motivated by 
national security concerns, citing internal Department of Homeland Security 
reports and sworn statements from ex-officials that indicated that the order had no 
legitimate security purpose.  

Also on March 15, a federal district judge in Hawaii issued a nationwide 
TRO blocking enforcement of the second order’s entry freeze.  Two weeks later, it 
granted Hawaii’s motion to convert the TRO to a preliminary injunction.  Unlike 
the Maryland federal court, the district court in Hawaii also blocked 
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implementation of the refugee-related provisions and certain provisions providing 
for internal government review of vetting procedures, and it concluded that Hawaii 
was likely to prevail on the claim that the second order violated the Establishment 
Clause.  On June 12, 2017, a panel of the Ninth Circuit upheld most of the 
injunction on narrower statutory grounds.  See Hawaii v. Trump, No. 17-15589, 
2017 WL 2529640 (9th Cir. June 12, 2017).  The court reasoned that Section 
212(f) of the INA, 8 U.S.C. § 1182(f), requires the President to “find” that entry 
“would be detrimental to the United States” before suspending or imposing 
conditions on the entry on any class of aliens.  Because the President did not 
adequately make such a finding, the court reasoned, he acted ultra vires in the 
second order.  The court also rejected the government’s stated national security 
justifications for the order because, it noted, the President made no finding that 
nationality itself renders a person or a class a heightened security threat.  The court 
similarly held that the President had failed to make a sufficient finding of 
detrimental impact with respect to the 120-day refugee suspension.  It further 
concluded that the second order violated Section 202(a)(1)(A) of the INA, 8 
U.S.C. § 1152(a)(1)(A), which provides in relevant part: “[N]o person shall 
receive any preference or priority or be discriminated against in the issuance of an 
immigrant visa because of the person’s . . . nationality, place of birth, or place of 
residence.”  Though by its terms Section 2(c) of the second order concerns entry 
into the United States, not visa issuance, the court held that in practice it “operates 
as a ban on visa issuance” that discriminated on the basis of nationality and thus 
violated 1152(a)(1)(A).  
  

Supreme Court Review.  In June 2017, the Supreme Court agreed to review 
these cases and consolidated them for argument, and it directed the Clerk of the 
Court “to set a briefing schedule that will permit the cases to be heard during the 
first session of October Term 2017.”  See Trump v. International Refugee 
Assistance Project (June 26, 2017).  In a Per Curiam opinion, the Court also 
granted the government’s request for a stay of the injunctions, but only to the 
extent that the injunctions applied to foreign nationals with no bona fide 
connections to persons or entities in the United States.  As applied to such 
individuals, the Court reasoned, the balance of the relevant equities favors the 
government, because exclusion of such individuals “does not burden any 
American party by reason of that party’s relationship with the foreign national . . . 
[a]nd the courts below did not conclude that exclusion in such circumstances 
would impose any legally relevant hardship on the foreign national himself.”  
Thus, reasoned the Court, for those individuals “the balance tips in favor of the 
Government’s compelling need to provide for the Nation’s security.”  Three 
Justices (Thomas, Alito, and Gorsuch) would have gone further and stayed the 
injunctions in full. 
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Questions.  This litigation raises a number of important issues, some of 
which are beyond the scope of this casebook because they are either specific to 
immigration law or Establishment Clause jurisprudence, or they concern general 
issues of jurisdiction, justiciability, and the requirements for equitable relief.  The 
central issue for purposes of the casebook concerns the separation of powers.  
How, if at all, do the Fourth and Ninth Circuit analyses fit within Justice Jackson’s 
tripartite framework for assessing presidential power in Youngstown?  If President 
Trump was acting pursuant to statutory authority—most notably, the broad 
authority conferred by 8 U.S.C. § 1182(f)—his orders would fall within Jackson’s 
highest category of presidential authority.  Why did the lower courts nevertheless 
rule against him?   
 

Traditionally, the immigration context is one in which the President’s 
discretionary leeway to act has been at its height because of broad delegations 
from Congress, such as in Section 1182(f) of the INA, and extraordinary deference 
from courts, especially when immigration issues intersect with national security 
issues.   In the lower court litigation over the Trump Executive Orders, however, 
courts in various ways have read the power and discretion conferred by the 
immigration statutes narrowly, and have given the President much less deference 
than usual in second-guessing his factual and legal claims and in looking behind 
the face of the orders to their motives.  They did this with both orders even though 
the second one was, compared to the first, less rushed, more narrowly cabined, 
better supported by factual findings, and more closely tied to the relevant statutory 
authorizations.  Why did the lower courts act in this manner?  To the extent that 
the lower courts adopted a non-deferential posture, or inferred illicit motive, 
because of statements on the campaign trail and by administration officials that did 
not concern the executive orders directly, is the practice legitimate?  

 
The Supreme Court’s Per Curiam opinion, although only a ruling on 

petitions for certiorari and on stays of the injunctions, seemed to adopt a different 
posture.  In its brief opinion, the Court did not look behind the second executive 
order, and it signaled that respect for presidential prerogatives in national security 
must be taken seriously.  What explains this different approach by the Supreme 
Court?  Does it indicate how the Court might resolve the issues if it reaches the 
merits? 
   
 
Page 211, add at the end of Note 17: 
 
Daniel B. Rodriguez et al., Executive Opportunism, Presidential Signing 
Statements, and the Separation of Powers, 8 J. Leg. Analysis 95 (2016); 
Christopher S. Yoo, Presidential Signing Statements: A New Perspective, 164 U. 
Pa. L. Rev. 1801 (2016). 
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Chapter 4:  States and Foreign Relations 
	
Page 235, add the following Note after Note 7: 
 
   7a.   One important locus of legal disagreement about federalism and 
immigration in recent years has concerned “sanctuary jurisdictions.”  Sanctuary 
jurisdictions are state and sub-state governmental entities that do some 
combination of the following: (1) refuse to collect information that might be of 
interest to federal immigration officials; (2) refuse to share immigration-related 
information with federal immigration officials; (3) refuse to use local government 
resources to enforce immigration laws; or (4) refuse to honor U.S. Immigration 
and Custom Enforcement (ICE) detainer requests or deny ICE agents access to 
inmates in state and local jails.  As of 2016, more than 300 jurisdictions across the 
United States had adopted a “sanctuary policy” with one or more of these 
restrictions.  See Barbara E. Armacost, “Sanctuary” Laws: The New Immigration 
Federalism, 2016 Mich. St. L. Rev. 1197, 1198 (2016).  Sanctuary jurisdictions 
grew up in part as a response to the legal duties imposed by 8 U.S.C § 1373, which 
(among other things) provides that “a Federal, State, or local government entity or 
official may not prohibit, or in any way restrict, any government entity or official 
from sending to, or receiving from, the Immigration and Naturalization Service 
information regarding the citizenship or immigration status, lawful or unlawful, of 
any individual.” 
  

During the 2016 presidential campaign, then-candidate Donald Trump 
pledged to cancel all federal funding to sanctuary jurisdictions.  See Amita Kelly 
& Barbara Sprunt, Here Is What Donald Trump Wants To Do in His First 100 
Days, NPR (Nov. 9, 2016), http://www.npr.org/2016/11/09/501451368/here-is-
what-donald-trump-wants-to-do-in-his-first-100-days.  Shortly after taking office, 
President Trump issued Executive Order 13768: “Enhancing Public Safety in the 
Interior of the United States.”  The Order directs the Attorney General and 
Secretary of Homeland Security to “ensure that jurisdictions that willfully refuse 
to comply with 8 U.S.C. § 1373 (sanctuary jurisdictions) are not eligible to receive 
Federal grants, except as deemed necessary for law enforcement purposes by the 
Attorney General or the Secretary.”  Executive Order 13768, 82 Fed. Reg. 8799, 
8801 (Jan. 25, 2017).  

  
Earlier this year, the County of Santa Clara and the City and County of San 

Francisco challenged the Order as facially unconstitutional on the ground that it 
improperly wielded congressional spending powers, violated the Tenth 
Amendment’s prohibition against commandeering local jurisdictions, was void for 
vagueness under the Fifth Amendment’s Due Process Clause, and violated 
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procedural due process under the Fifth Amendment because it seeks to deprive 
local jurisdictions of congressionally allocated funds without notice or opportunity 
to be heard.   The U.S. government responded to these allegations by arguing that 
the plaintiffs lack standing and by making the large concession (at oral argument) 
that “the Order is merely an exercise of the President’s ‘bully pulpit’” and does not 
impose any new conditions on receipt of federal funds.  County of Santa Clara v. 
Trump, No. 17-CV-00485-WHO, 2017 WL 1459081, at *1 (N.D. Cal. Apr. 25, 
2017).  The federal district court rejected this interpretation because it found that 
the Order was clearly broader than existing law and because several government 
officials, including the President and Attorney General, had publicly construed it 
as a tool to be used to “claw back” federal funds awarded to sanctuary 
jurisdictions.  The court then ruled that the plaintiffs had standing and granted a 
preliminary nationwide injunction after concluding that the plaintiffs were likely 
to succeed on the merits and would suffer irreparable harm absent injunction, and 
that the balance of harms and public interest weighed in their favor.  The court 
added that the injunction “does not impact the Government’s ability to use lawful 
means to enforce existing conditions of federal grants or 8 U.S.C. § 1373, nor does 
it restrict the Secretary from developing regulations or preparing guidance on 
designating a jurisdiction as a ‘sanctuary jurisdiction.’”   
  

Independent of the constitutional arguments in play, should any of the four 
types of sanctuary policies listed above be deemed to be preempted by 8 U.S.C. § 
1373?  Although the Court in Arizona v. United States declined to find that federal 
law preempted Arizona’s information-sharing requirement, isn’t there a stronger 
argument that § 1373 preempts sanctuary policies that restrict certain kinds of 
information-sharing?  What about the information-collection, non-enforcement, 
and anti-detainer restrictions?  Even apart from statutory preemption, do the 
sanctuary policies implicate the dormant preemption doctrine of Zschernig?  In 
answering these questions, consider whether the state and local laws should be 
viewed as regulating immigration or merely law enforcement procedures and 
resource allocation. 
  

A number of commentators have considered these and other questions 
pertaining to the legality of sanctuary jurisdictions.  See, e.g., Spencer E. 
Amdur, The Right of Refusal: Immigration Enforcement and the New Cooperative 
Federalism, 35 Yale L. & Pol’y Rev. 87 (2016); Armacost, supra; Jane 
Chong, Sanctuary 101, Part IV: Does § 1373 Unconstitutionally Commandeer the 
States?, Lawfare, March 16, 2017, at https://www.lawfareblog.com/sanctuary-
101-part-iv-does-§-1373-unconstitutionally-commandeer-states (fourth of four-
part series); Andrew B. Coan, Commandeering, Coercion, and the Deep Structure 
of American Federalism, 95 B.U. L. Rev. 1 (2015); Stella Burch Elias, The Perils 
and Possibilities of Refugee Federalism, 66 Am. U. L. Rev. 353 (2016); Arthur C. 
Helton et al., Ecumenical, Municipal and Legal Challenges to United States 



	 11 

Refugee Policy Foreword, 21 Harv. C.R.-C.L. L. Rev. 493 (1986); Bill Ong 
Hing, Immigration Sanctuary Policies: Constitutional and Representative of Good 
Policing and Good Public Policy, 2 UC Irvine L. Rev. 247 (2012); Elizabeth M. 
McCormick, Federal Anti-Sanctuary Law: A Failed Approach to Immigration 
Enforcement and Poor Substitute for Real Reform, 20 Lewis & Clark L. Rev. 165 
(2016); Huyen Pham, The Constitutional Right Not to Cooperate? Local 
Sovereignty and the Federal Immigration Power, 74 U. Cin. L. Rev. 1373 (2006); 
David S. Rubenstein & Pratheepan Gulasekaram, Immigration Exceptionalism, 
111 Nw. U. L. Rev. 583 (2017). 
  
 
Page 259, add the following Note after Note 15: 
 
 15a. As discussed in more detail in Chapter 6, the Obama administration 
ratified the Paris agreement on climate change in 2016.  In early June 2017, 
President Trump announced that he would withdraw the United States from the 
agreement.  In response to this announcement, a number of states and localities 
stated that they would continue to pursue efforts to address climate change as a 
matter of state law.   Hawaii went so far as to pass legislation committing the state 
to meet the emissions reductions goals in the Paris agreement, and California 
entered into a non-binding agreement with China to cut emissions.   It was further 
reported that “[r]epresentatives of American cities, states and companies are 
preparing to submit a plan to the United Nations pledging to meet the United 
States’ greenhouse gas emissions targets under the Paris climate accord.”   Hiroko 
Tabuchi & Henry Fountain, Bucking Trump, These Cities, States and Companies 
Commit to Paris Accord, N.Y. Times (June 1, 2017).  Are these various efforts 
legal? 
 
 
Page 259, add at the end of Note 16: 
 
For a defense of Congress’s authority to police foreign affairs federalism that at 
the same time critiques the judicial foreign affairs preemption doctrines applied in 
cases like Crosby and Garamendi, see Ryan Baasch & Saikrishna Bangalore 
Prakash, Congress and the Reconstruction of Foreign Affairs Federalism, 115 
Mich. L. Rev. 47 (2016).  The authors further propose a set of novel legislative 
schemes that would permit Congress rather than courts to police foreign affairs 
federalism in a fine-grained manner.     
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Chapter 5:  Treaties 
 
Page 293, add at the end of Note 18: 
 
For a challenge to “the assumption that Congress is the only appropriate 
intermediary between the courts and treaty provisions that are not directly 
enforceable” and an argument that “actors in the executive branch can serve this 
intermediary role, at least when certain conditions are met,” see Jean Galbraith, 
Making Treaty Implementation More Like Statutory Implementation, 115 Mich. L. 
Rev. 1309, 1312-13 (2017). 
 
 
Page 320, add the following Note after Note 9: 
 
 9a. In 2010, the Senate gave its advice and consent to the Hague 
Convention on the International Recovery of Child Support and Other Forms of 
Family Maintenance Convention, while declaring that the Convention would be 
non-self-executing in the United States.  The Convention requires that each 
country adopt various procedures for the processing of international child support 
cases, something that in the United States is ordinarily handled at the state and 
local levels.  In 2014, Congress enacted a federal statute designed to bring state 
law into compliance with the requirements of the Convention.  Instead of 
attempting to preempt state law, the statute threatened to withhold federal funds 
from any state that did not adopt model implementing legislation proposed on the 
subject by the National Conference of Commissioners on Uniform State Laws.  
Although the state of Idaho initially resisted passing such legislation, it eventually 
did so.  Once all states had the required legislation in place, the Obama 
administration ratified the Convention in September 2016. 
 
 
Page 343, add at the end of Note 17: 
 
See also Eric Chung, Note, The Judicial Enforceability and Legal Effects of Treaty 
Reservations, Understandings, and Declarations, 126 Yale L.J. 170 (2016) 
(finding that “U.S. courts and international courts consistently enforce RUDs, 
except for international courts reviewing treaties that expressly prohibit their 
use”). 
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Page 385, add the following Note after Note 17: 
 
 17a.    In January 2017, the UK Supreme Court held that the executive 
branch in Great Britain could not invoke the withdrawal clause in the European 
Union treaty—and thereby initiate “Brexit” (that is, a British exit from the 
Union)—without first obtaining parliamentary authorization.  This was true, 
reasoned the Court, even though the British public had approved a referendum in 
support of Brexit.  In its lengthy analysis, the Court explained that withdrawal 
from the European Union will result in “a fundamental change in the constitutional 
arrangements of the United Kingdom,” and the Court said that it could not “accept 
that a major change to UK constitutional arrangements can be achieved by 
ministers alone; it must be affected in the only way that the UK constitution 
recognises, namely by Parliamentary legislation.”  The Court also noted that 
withdrawal from the EU would result in a loss to UK citizens of various rights and 
remedies conferred under EU law, and it reasoned that such loss was “another, 
albeit related, ground” for its conclusion.  For discussion of the decision and a 
consideration of whether its analysis is relevant to debates in the United States 
over the executive branch’s authority to terminate treaties, see Curtis Bradley & 
Laurence Helfer, The Brexit Decision and Its Implications for U.S. Debates Over 
Treaty Withdrawal, Lawfare (Jan. 24, 2017), at 
https://www.lawfareblog.com/brexit-decision-and-its-implications-us-debates-
over-treaty-withdrawal. 
 
 
Page 387, add at the end of the last full paragraph: 
 
See also Daniel J. Hessel, Note, Founding-Era Jus Ad Bellum and the Domestic 
Law of Treaty Withdrawal, 125 Yale L.J. 2394 (2016) (arguing that, because the 
constitutional Founders understood that treaty termination could be a justification 
for war, they would have anticipated that Congress would have a role in such 
termination). 
 
 
 
Chapter 6:  Executive Agreements 
 
Page 412, add at the end of Note 12: 
 
For additional elaboration by Harold Koh on this theme, see Harold Hongju Koh, 
Triptych’s End:  A Better Framework to Evaluate 21st Century International 
Lawmaking, 126 Yale L.J. Forum 338 (Jan. 17, 2017), at 
http://www.yalelawjournal.org/pdf/KohMacroedFinal_kisb8bmo.pdf.   
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Page 422, add the following Note 10a after Note 10: 
 
 10a.  In 2017 President Trump announced two steps to reverse President 
Obama’s initiatives related to the Paris Agreement.  First, in March he issued an 
Executive Order that set in motion a process of “suspending, revising, or 
rescinding” the Clean Power Plan that, as discussed in Note 10, was the domestic 
legal support for the political commitment on emissions reduction made in the 
Paris Agreement.  See Presidential Executive Order on Promoting Energy 
Independence and Economic Growth, March 28, 2017, at 
https://www.whitehouse.gov/the-press-office/2017/03/28/presidential-executive-
order-promoting-energy-independence-and-economi-1.  Second, in June he 
announced that “the United States will withdraw from the Paris Climate Accord.”  
Statement by President Trump on the Paris Climate Accord, June 1, 2017, at 
https://www.whitehouse.gov/the-press-office/2017/06/01/statement-president-
trump-paris-climate-accord.  
 
 The President faces legal hurdles to succeeding on each step.  With regard to 
the Clean Power Plan, he will need to satisfy all of the normal procedural and 
substantive requirements for terminating or reversing agency regulations.  See, 
e.g., David Doniger, Scrapping the Clean Power Plan Will Not Be Easy, Natural 
Resources Defense Council, Dec. 19, 2016, at https://www.nrdc.org/experts/david-
doniger/scrapping-clean-power-plan-will-not-be-easy; Jody Freeman, Implications 
of Trump’s Victory and the Republican Congress for Environmental, Climate and 
Energy Regulation: Not as Bad as it Seems?, Harvard Law School Environmental 
Law Program, Nov. 10, 2016, http://environment.law.harvard.edu/postelection/; 
Brandon Storm, Can President Trump Kill the Clean Power Plan and the Paris 
Agreement?, Lawfare, Nov. 17, 2016, at https://www.lawfareblog.com/can-
president-trump-kill-clean-power-plan-and-paris-agreement. 
 
 With regard to withdrawal from the Paris Agreement, the primary issue is 
the effect of the Agreement’s withdrawal clause.  Recall that the Agreement is a 
legally binding agreement under international law (with an embedded political 
commitment on emissions reduction) that was made under domestic law as an 
executive agreement pursuant to authority purportedly conferred by the 1992 
Framework Convention, which was concluded with Senate consent.  See Note 10.  
Article 28.1 of the Agreement provides that a Party “may withdraw from this 
Agreement by giving written notification to the Depositary” at “any time after 
three years from the date on which this Agreement has entered into force for a 
Party,” and that the withdrawal “shall take effect” one year later.  

 As we learned in Section F of this chapter, there is a long historical 
tradition of presidents terminating U.S. treaties pursuant to withdrawal clauses 
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(and sometimes even in the absence of such clauses).  And discussed in Section C 
of Chapter 2, a majority of the Court in Goldwater v. Carter ruled that a treaty 
termination in the context of a treaty with a withdrawal clause was non-justiciable, 
albeit under different rationales that did not garner majority support.  Assuming 
(as is likely) that the logic of treaty termination extends to withdrawal clauses in 
executive agreements made pursuant to treaties, it would appear that President 
Trump at least has the authority to terminate the Paris Agreement in accordance 
with its terms.  Some commentators have noted, however, that the earliest that the 
withdrawal could take effect under Article 28.1 is on November 4, 2020, the 
day after the next U.S. presidential election.  See Harold Hongju Koh et al., 
Trump’s So-Called Withdrawal from Paris: Far From Over, Just Security, June 2, 
2017, at https://www.justsecurity.org/41612/trumps-so-called-withdrawal-paris/.   
In withdrawing the United States from the Agreement, is President Trump bound 
by the terms of Article 28.1?  In answering that question, how might it matter that 
President Obama acted unilaterally in accepting the Paris Agreement for the 
United States (albeit ostensibly with authority derived from the Framework 
Convention)? 

 For commentary on President Trump’s efforts to withdraw from the Paris 
Agreement, see, for example, Eugene Kontorovich, The U.S. Can’t Quit the Paris 
Climate Agreement, Because it Never Actually Joined, Volokh Conspiracy (June, 
1, 2017), at https://www.washingtonpost.com/news/volokh-
conspiracy/wp/2017/06/01/the-u-s-cant-quit-the-paris-climate-agreement-because-
it-never-actually-joined/?utm_term=.7622e52530de]; Stephen P. Mulligan, 
Withdrawal from International Agreements: Legal Framework, the Paris 
Agreement, and the Iran Nuclear Agreement (Cong. Res. Serv., Feb. 9, 2017), at 
https://fas.org/sgp/crs/row/R44761.pdf; Michael Ramsey, The Legal Basis for 
Withdrawing from the Paris Agreement, The Originalism Blog, June 6, 2017, at 
http://originalismblog.typepad.com/the-originalism-blog/2017/06/the-legal-basis-
for-withdrawing-from-the-paris-agreementmichael-ramsey.html; Adam J. White, 
Diplomacy, Distrust, and the Paris Climate Accord, Lawfare, June 1, 2017, at 
https://lawfareblog.com/diplomacy-distrust-and-paris-climate-accord; David A. 
Wirth, While Trump Pledges Withdrawal from Paris Agreement on Climate, 
International Law May Provide a Safety Net, Lawfare (June 2, 2017), at 
https://www.lawfareblog.com/while-trump-pledges-withdrawal-paris-agreement-
climate-international-law-may-provide-safety-net. 
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Chapter 7:  Customary International Law 
 
Page 437, add the following Note after Note 9: 
 

9a.   For an examination of what U.S. courts look to in identifying rules of 
customary international law, and a finding that courts tends to focus on (a) federal 
case law, (b) treaties, and (c) U.S. scholarship, see Ryan M. Scoville, Finding 
Customary International Law, 101 Iowa L. Rev. 1803 (2016).  See also Nikki C. 
Gutierrez & Mitu Gulati, Custom in Our Courts:  Reconciling Theory with Reality 
in the Debate About Erie Railroad and Customary International Law, 27 Duke J. 
Comp. & Int’l L. 243 (2017) (finding that, both before and after Erie Railroad v. 
Tompkins, U.S. courts have tended to rely on U.S. case law as support for 
statements about the content of customary international law). 
 
 
Page 475, add at the end of Note 5: 
 
 The Supreme Court has agreed to review the Second Circuit’s decision in 
Jesner v. Arab Bank, 808 F.3d 144 (2d Cir. 2015).  In this decision, the Second 
Circuit adhered to its position that corporate entities cannot be sued under the 
Alien Tort Statute, and it therefore directed the dismissal of a suit against Arab 
Bank, PLC, a bank headquartered in Jordan, for allegedly financing and 
facilitating the activities of organizations that carried out terrorist attacks abroad. 
 
 
Page 496, add at the end of Note 14: 
 
 In Bolivarian Republic of Venezuela v. Helmerich & Payne Int’l Drilling 
Co., 137 S. Ct. 1312 (2017), the Supreme Court held that a party’s non-frivolous 
but ultimately incorrect assertion that property was taken in violation of 
international law is insufficient to sustain jurisdiction under Section 1605(a)(3).  In 
that case, an American company and its Venezuelan subsidiary sued the 
Venezuelan government, arguing that the government had unlawfully expropriated 
the subsidiary’s oil rigs.  The U.S. Court of Appeals for the D.C. Circuit held that, 
although it was not clear that the expropriation actually violated international law, 
there was jurisdiction to hear the case because the plaintiffs had raised a non-
frivolous argument that an international law violation had occurred.  In 
disagreeing with this approach, the Supreme Court emphasized both the text of 
Section 1605(a)(3) as well as the FSIA’s purpose of freeing foreign sovereigns 
from suit unless a case falls within a statutory exception to immunity.  The Court 
also observed more generally that the FSIA was designed to codify the restrictive 
theory of immunity under international law, which generally preserves sovereign 
immunity for a sovereign’s public acts within its own territory, and the Court said 
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that it had “found nothing in the history of the statute that suggests Congress 
intended a radical departure from these basic principles.”  While a violation of 
international law might qualify as an exception to these principles, the Court said 
that this requires a finding that there actually has been such a violation, not merely 
a non-frivolous allegation.  The Court therefore vacated the D.C. Circuit’s opinion 
and remanded for further proceedings. 
 
 
Page 496, add the following Note after Note 14: 
 
 14a.  In December 2016, Congress enacted the Foreign Cultural Exchange 
Jurisdictional Immunity Clarification Act, Pub. L. 114-319 (Dec. 16, 2016).  This 
Act creates a new subsection (h) in 28 U.S.C. § 1605 that exempts foreign art 
exhibitions in the United States from suit under Section 1605(a)(3) where (a) “a 
work is imported into the United States from any foreign state pursuant to an 
agreement that provides for the temporary exhibition or display of such work 
entered into between a foreign state that is the owner or custodian of such work 
and the United States or one or more cultural or educational institutions within the 
United States”; (b) “the President, or the President’s designee, has determined . . . 
that such work is of cultural significance and the temporary exhibition or display 
of such work is in the national interest”; and (c) the notice has been published.  
When those conditions are met, “any activity in the United States of such foreign 
state, or of any carrier, that is associated with the temporary exhibition or display 
of such work shall not be considered to be commercial activity by such foreign 
state for purposes of subsection (a)(3).”  There are exceptions for Nazi-era claims 
and other situations in which the work “was taken in connection with the acts of a 
foreign government against members of a targeted group as part of a systematic 
confiscation or misappropriation of works from members of a targeted and 
vulnerable group.”  One impetus for the legislation was the decision in Malewicz 
v. City of Amsterdam, 517 F. Supp. 2d 322 (D.D.C. 2007), in which the court had 
held that activity related to the loan of artwork to U.S. museums constituted 
“commercial activity” under Section 1605(a)(3)—a decision that generated 
significant concern and criticism from foreign state lenders of artwork.  For 
discussion of the statute, see Ingrid Wuerth, An Art Museum Amendment to the 
Foreign Sovereign Immunities Act, Lawfare (Jan. 2, 2017), at 
https://www.lawfareblog.com/art-museum-amendment-foreign-sovereign-
immunities-act. 
 
 
Page 523, add at the end of the first full paragraph: 
 
In Saleh v. Bush, 848 F.3d 880 (9th Cir. 2017), the U.S. Court of Appeals for the 
Ninth Circuit held that the Westfall Act barred a suit against officials of the 



	 18 

George W. Bush administration for allegedly violating international law in waging 
war against Iraq. 
 
 
Page 523, add at the end of Note 14: 
	
	 In Ziglar v. Abbasi (decided June 19, 2007), the Supreme Court held that 
illegal aliens detained in allegedly harsh conditions in the United States in the 
immediate aftermath of the September 11 terrorist attacks could not sue officials 
of the federal government for damages.  The plaintiffs claimed that they had an 
implied right under the Constitution to seek damages in this context, relying on 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971), in which the 
Court had recognized an implied right to seek damages for unreasonable searches 
and seizures carried out by federal law enforcement personnel in violation of the 
Fourth Amendment.  In a 4-2 decision (with Justices Sotomayor, Kagan, and 
Gorsuch not participating), the Court rejected this argument.   
 

The majority, in an opinion by Justice Kennedy, first concluded that the 
plaintiffs’ claims did not fall within what was already allowed under the Bivens 
line of cases.  “The proper test for determining whether a case presents a new 
Bivens context,” the majority explained, “is as follows”: 

 
If the case is different in a meaningful way from previous Bivens 
cases decided by this Court, then the context is new. Without 
endeavoring to create an exhaustive list of differences that are 
meaningful enough to make a given context a new one, some 
examples might prove instructive. A case might differ in a 
meaningful way because of the rank of the officers involved; the 
constitutional right at issue; the generality or specificity of the 
official action; the extent of judicial guidance as to how an officer 
should respond to the problem or emergency to be confronted; the 
statutory or other legal mandate under which the officer was 
operating; the risk of disruptive intrusion by the Judiciary into the 
functioning of other branches; or the presence of potential special 
factors that previous Bivens cases did not consider.  
 

Under that analysis, the majority explained, the claims in this case went beyond 
what prior Supreme Court decisions had allowed: 
 

In the present suit, respondents’ detention policy claims challenge 
the confinement conditions imposed on illegal aliens pursuant to a 
high-level executive policy created in the wake of a major terrorist 
attack on American soil.  Those claims bear little resemblance to the 
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three Bivens claims the Court has approved in the past: a claim 
against FBI agents for handcuffing a man in his own home without a 
warrant; a claim against a Congressman for firing his female 
secretary; and a claim against prison officials for failure to treat an 
inmate’s asthma.  

 
The majority then emphasized that before allowing a new Bivens claim, 

courts must consider whether there are “special factors counseling hesitation,” a 
concept drawn from earlier decisions that the majority explained as follows: 

 
It is not necessarily a judicial function to establish whole categories 
of cases in which federal officers must defend against personal 
liability claims in the complex sphere of litigation, with all of its 
burdens on some and benefits to others.  It is true that, if equitable 
remedies prove insufficient, a damages remedy might be necessary 
to redress past harm and deter future violations.  Yet the decision to 
recognize a damages remedy requires an assessment of its impact on 
governmental operations systemwide.  Those matters include the 
burdens on Government employees who are sued personally, as well 
as the projected costs and consequences to the Government itself 
when the tort and monetary liability mechanisms of the legal system 
are used to bring about the proper formulation and implementation 
of public policies.  These and other considerations may make it less 
probable that Congress would want the Judiciary to entertain a 
damages suit in a given case. 
 
In this case, the majority found a number of special factors that weighed 

against allowing a Bivens claim:  (1) “these claims would call into question the 
formulation and implementation of a general policy,” which would “necessarily 
require inquiry and discovery into the whole course of the discussions and 
deliberations that led to the policies and governmental acts being challenged”; (2) 
“the discovery and litigation process would either border upon or directly 
implicate the discussion and deliberations that led to the formation of the policy in 
question” and thereby “require courts to interfere in an intrusive way with 
sensitive functions of the Executive Branch”; (3) the claims “of necessity requir[e] 
an inquiry into sensitive issues of national security,” whereas “[n]ational-security 
policy is the prerogative of the Congress and President”; (4) Congress, in the years 
since the September 11 attacks, had not elected to create a damage remedy for this 
situation; and (5) equitable and habeas relief will often be effective in challenging 
the sorts of abuse alleged in this case, so it is not “damages or nothing.”  (The 
Court remanded a claim against a prison warden, however, in which it was alleged 
that the warden had allowed prison guards to abuse the plaintiffs.  It also directed 
dismissal of a statutory civil conspiracy claim against the federal officials on the 
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ground that the officials were entitled to qualified immunity because “reasonable 
officials in petitioners’ positions would not have known, and could not have 
predicted, that [the statute] prohibited their joint consultations and the resulting 
policies that caused the injuries alleged.”)  Justices Breyer and Ginsburg dissented. 

 
 
 
Chapter 8:  International Crime 
 
Page 560, add at the end of Note 8: 
 
In June 2017, the Supreme Court vacated the Fifth Circuit’s decision and 
remanded for consideration of whether the plaintiff had a viable Bivens claims for 
damages in light of the Court’s decision in Ziglar v. Abbasi (described above).  It 
also held that the plaintiff’s Fifth Amendment claim was not barred by qualified 
immunity.  But it declined to resolve whether the plaintiff was protected by the 
Fourth Amendment when he was shot.  Justice Thomas dissented, arguing that the 
Court should have addressed the Bivens issue itself instead of remanding.  Justice 
Breyer dissented, and was joined by Justice Ginsburg, arguing that Court should 
have held that the plaintiff was protected by the Fourth Amendment when he was 
shot. 
 
 
 
Chapter 9:  War Powers 
 
Page 664, add at the end of Note 13: 
 
Charles Evans Hughes famously stated that “the power to wage war is the power 
to wage war successfully.”  For an analysis that puts this axiom in its World War I 
context and traces its implications for the modern “war on terror,” see Matthew C. 
Waxman, The Power to Wage War Successfully, 117 Colum. L. Rev. 613 (2017). 
 
 
Page 665, add the following Note after Note 16: 
 
 17.   On April 6, 2017, the United States, on orders from President Trump, 
launched 59 Tomahawk cruise missiles at the Shayrat airbase in Syria in response 
to an alleged chemical attack by forces associated with the Syrian government on 
civilians in the Syrian town of Khan Shayshun.  In a letter to Congress “consistent 
with the War Powers Resolution,” President Trump stated that he “acted in the 
vital national security and foreign policy interests of the United States, pursuant to 
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my constitutional authority to conduct foreign relations and as Commander in 
Chief and Chief Executive.”  The Trump administration never provided an official 
public legal rationale beyond this conclusory statement.  But it did circulate 
unsigned talking points “among representatives in various agencies about the 
strike’s legal basis” that provide some insight into its thinking.  Charlie Savage, 
Watchdog Group Sues Trump Administration, Seeking Legal Rationale Behind 
Syria Strike, N.Y. Times, May 8, 2017, at 
https://www.nytimes.com/2017/05/08/world/middleeast/syria-united-protect-
democracy-trump-lawsuit.html; see also Marty Lederman, (Apparent) 
Administration Justifications for Legality of Strikes Against Syria, Just Security, 
April 8, 2017, at https://www.justsecurity.org/39803/apparent-administration-
justifications-legality-strikes-syria/.   
 

The rationale under domestic law in the talking points was as follows: 
 
As Commander in Chief, the President has the power under Article 
II of the Constitution to use this sort of military force overseas to 
defend important U.S. national interests.  The United States has a 
strong national interest in preserving regional stability, averting a 
worsening of the humanitarian catastrophe in Syria, and deterring 
the use and proliferation of chemical weapons, especially in a region 
rife with international terrorist groups with long-standing interests in 
obtaining these weapons and using them to attack the United States 
and its allies and partners.  This domestic law basis is very similar to 
the authority for the use of force in Libya in 2011, as set forth in an 
April 2011 opinion by the Department of Justice’s Office of Legal 
Counsel. 

 
Is this persuasive?  Is the domestic legal basis for the 2017 Syria strike “very 
similar to the authority for the use of force in Libya in 2011” under the Krass OLC 
opinion?  It seems to satisfy the low “scale of operations” test for unilateral 
presidential action under that opinion, but what about the “national interest” 
prong?  In the Libya opinion, OLC argued that “at least two national interests” 
were at stake, namely, “preserving regional stability and supporting the [Security 
Council’s] credibility and effectiveness.”  The 2017 Syria operation presumably is 
supported by the first interest, preserving regional stability.  Can you think of a 
plausible air strike by a President that would not satisfy this criterion?  But the 
2017 Syria operation is not supported by the second criterion, since the Security 
Council had not authorized the use of force against Syria.  Instead, the additional 
national interests invoked for this operation were “averting a worsening of the 
humanitarian catastrophe in Syria, and deterring the use and proliferation of 
chemical weapons.”  Does the 2017 Syria strike stand as a precedent for the 
proposition that a President can use unilateral military force short of war to avert 
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humanitarian catastrophes and deter weapons of mass destruction?  What if only 
one of these latter two factors is present?  Have we reached a point where, under 
the Executive Branch view of the law, Article II imposes no appreciable limits on 
relatively small-scale unilateral presidential uses of force in any plausible instance 
in which the President would want to use such force? 
 
 For commentary on the legality of the April 2017 Syria strike under 
domestic law, see Jack Goldsmith, The Constitutionality of the Syria Strike 
Through the Eyes of OLC (and the Obama Administration), Lawfare, April 7, 
2016, at https://www.lawfareblog.com/constitutionality-syria-strike-through-eyes-
olc-and-obama-administration; Harold Koh, Not Illegal: But Now the Hard Part 
Begins, Just Security, April 7, 2017, at https://www.justsecurity.org/39695/illegal-
hard-part-begins/; Marty Lederman, Why the Strikes Against Syria Probably 
Violate the U.N. Charter and (therefore) the U.S. Constitution, Just Security, April 
6, 2017, at https://www.justsecurity.org/39674/syrian-strikes-violate-u-n-charter-
constitution/; Charlie Savage, Was Trump’s Syria Strike Illegal? Explaining 
Presidential War Powers, N.Y. Times, April 7, 2017, at 
https://www.nytimes.com/2017/04/07/us/politics/military-force-presidential-
power.html.  For analysis of the strikes’ international legality, see Ashley 
Deeks, How Does the Syrian Situation Stack up to the “Factors” that Justified 
Intervention in Kosovo?, Lawfare, April 7, 2017, at https://lawfareblog.com/how-
does-syria-situation-stack-thefactors-justified-intervention-kosovo; Charlie 
Dunlap, Yes, the Attack on Syria was Justifiable, and International Law Will 
Benefit from It, Lawfare, April 7, 2017, 
at https://sites.duke.edu/lawfire/2017/04/07/yes-the-attack-on-syria-was-
justifiable-and-international-law-will-benefit-from-it/; Koh, supra; Lederman, 
supra. 
 
 
Page 687, add at the end of Note 19: 
 
For discussion of the Obama administration’s legacy relating to the domestic and 
international law of war powers, see Agora, President Obama’s War Powers 
Legacy, Volume 110, Issue 4, American Journal of International Law (with essays 
by Curtis Bradley & Jack Goldsmith, Ashley Deeks, Ryan Goodman, Rebecca 
Ingber, and Michael Ramsey). 
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Chapter 10:  War on Terrorism 
 
Page 761, add at the end of Note 11: 
 
For an extensive analysis of executive, congressional, and judicial decisionmaking 
concerning Guantanamo detainees during the Obama administration, and an 
explanation for why the detention facility there persisted despite President 
Obama’s strenuous efforts to close it, see Aziz Z. Huq, The President and the 
Detainees, 165 Penn. L. Rev. 499 (2017).   
 
 
Page 770, add at the end of Note 15: 
 
For a comprehensive analysis of how the AUMF became “a protean foundation for 
indefinite war against an assortment of terrorist organizations in numerous 
countries” during the Obama administration, including an assessment of the role 
that international law played in informing the content of the AUMF during this 
period, see Curtis A. Bradley & Jack L. Goldsmith, Obama’s AUMF Legacy, 110 
Am. J. Int’l L. 628 (2016). 
 


