
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

UNITED STATES OF AMERICA )
)
)

v. )
)

RICHARD R. BAUMGARTNER, a/k/a )
“JB,” a/k/a “Judge B” )

3:12-cr-60
(Judges Phillips/Shirley)

GOVERNMENT’S RESPONSE IN OPPOSITION TO
DEFENDANT’S MOTION TO DECLARE CASE COMPLEX [DOC. 9]

The government opposes defendant’s request to declare this case complex and his request

for a continuance.  This case is not “complex” within the meaning of 18 U.S.C. §

3161(h)(7)(B)(ii) and, therefore, no continuance should be granted.  For the reasons discussed

below, the history of this case, including defense counsel’s past representation of defendant, cut

against his claim that this case – a single defendant case involving violations of a straightforward

statute (18 U.S.C. § 4, Misprision of a Felony) – qualifies as “complex” such that a continuance

is required.  

I.  Background Facts

This federal prosecution arose from a Tennessee Bureau of Investigation (TBI) case

involving suspected criminal behavior by defendant who, at the time, was a sitting Knox County

Criminal Court Judge.  The TBI began its investigation of defendant in approximately September

2010.  On January 21, 2011, TBI agents made defendant aware of their investigation, at which

time defendant informed the agents that he was represented by attorney Don Bosch.  As a result

of the TBI’s investigation, defendant, while still represented by Mr. Bosch, ultimately pled guilty
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to a felony charge of official misconduct in state court on March 10, 2011.  (Ex. 1, Guilty Plea

Transcript, Mar. 10, 2011.)  The factual basis for the state charge involved defendant’s criminal

interactions with Christopher Gibson, a probationer in defendant’s court.  (Id.)  The state charge

to which defendant previously pled guilty, and the federal charges for which defendant is

currently being prosecuted, arose from the same TBI investigation.  

In his motion, defendant implies that he is overwhelmed by the discovery he received on

May 15, 2012.  Defendant claims he “has only scratched the surface of the complex and

voluminous government discovery[.]” (Doc. 9 at 2.)  However, defense counsel’s representation

of defendant, which began at least as early as January 2011, as well as defense counsel’s prior

statements about his knowledge of the contents of the TBI file, demonstrate that much of the

information contained in the government’s discovery should not be new to the defense.  Of the

272 items listed in the government’s discovery correspondence to defense counsel, the first 203

items occurred prior to defendant entering his guilty plea in state court on March 10, 2011. 

Moreover, items 99 and 176 document defense counsel’s discussions with the TBI about

defendant’s case.  (Doc. 9-1 at 6, 10.)  

As stated above, defense counsel negotiated on defendant’s behalf a guilty plea in state

court to one count of felony official misconduct, which was based on a portion of defendant’s

criminal activity evidenced in the TBI’s investigation.  It is unlikely that defense counsel would

have advised defendant to plead guilty to a felony in state court without first fully evaluating the

evidence against defendant.  Additionally, defense counsel has represented to the undersigned on

more than one occasion since March 2012 that he was familiar with the contents of the TBI file.  
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While there are many records contained in the discovery, primarily in the form of phone,

medical, and court records, the volume of these records must be viewed in light of defense

counsel’s prior knowledge of the TBI’s investigation, which he acquired well before he received

the government’s discovery on May 15, 2012.   Given this history, it is difficult to see how1

defense counsel needs an undetermined amount of time to prepare for any pretrial motions and

trial.    

Finally, defense counsel’s claim that June 12, 2012 – which is the motion cut off date set

by this Court – was “the earliest date that inspection [of the evidence] was able to be scheduled”

is questionable.  (Doc. 9 at 2.)  The undersigned spoke telephonically with defense counsel on

May 23, 2012, at which time defense counsel was instructed to contact the TBI to set up a time to

inspect the evidence.  Defense counsel, however, did not actually call the TBI until on or about

June 5, 2012.  Waiting nearly two weeks before even making the call to set up the inspection, and

then claiming that June 12, 2012 was the earliest possible date to conduct the inspection, was a

decision defense counsel made.  The defense cannot intentionally delay its inspection of the

discovery, and then, as demonstrated by the instant motion, use that delay in support of a

continuance. 

As further discussed below, defendant’s attempt to cast this straightforward case as

“complex” is instead merely a request to delay for delay’s sake, in contravention of the Speedy

Trial Act and the public’s right to a speedy trial.  

  At present, the government intends to play in its case-in-chief  two recorded jail calls1

involving defendant and Deena Castleman.  The total time for both jail calls is approximately
fifteen minutes.  Those transcripts were made available to defense counsel on June 11, 2012.
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II.  Argument 

Defendant’s request for a continuance and complex case designation will delay the trial

without an adequate basis.  This is contrary to the public’s interest in proceeding expeditiously

and the spirit of the Speedy Trial Act.  As the Supreme Court has observed:

Delay is not an uncommon defense tactic.  As the time between the commission
of the crime and the trial lengthens, witnesses may become unavailable or their
memories may fade.  If the witnesses support the prosecution, its case will be
weakened.  Sometimes seriously so.  And it is the prosecution which carries the
burden of proof.  

Barker v. Wingo, 407 U.S. 514, 521 (1972); see also New York v. Hill, 528 U.S. 110, 117 (2000)

(“Delay can lead to a less accurate outcome as witnesses become unavailable and memories

fade.”).

The Speedy Trial Act establishes a general seventy day time limit within which to take

criminal cases to trial.  See 18 U.S.C. § 3161(c).  This time limit was established by Congress to

protect both the interests of the defendant and the public’s interest in the speedy trial of

criminals.   These concerns are reflected in the following legislative history of the Speedy Trial

Act:

A defendant who is charged in violation of the law becomes a burden to society in
the sense that his status consumes the time and energy of all components of the
criminal justice system with which he comes in contact: the police, the magistrate,
the clerks of court, probation officers, judges and others.  This creates a financial
as well as administrative burden on the taxpayer.  

H.R. No. 93-1508 (Nov. 27, 1974), reprinted in 1974 U.S.C.C.A.N. 7401.  Chief Judge Collier 

captured Congress’s intent when he said:

A criminal prosecution is much more than just litigation between the
prosecution and the particular defendant.  A criminal prosecution is
a matter of great public importance and interest.  For this reason, the
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public’s interest in having criminal cases resolved in a speedy fashion
must always be considered.

United States v. Cooper, 2007 U.S. Dist. LEXIS 14602, *3 (E.D. Tenn., February 27, 

2007.)

By asking this Court to declare “complex” this unsophisticated case, defendant 

 unpersuasively attempts to demonstrate an “ends-of-justice” basis for a continuance.  However,

defendant’s ends-of-justice request is of the type courts commonly reject.  The Tenth Circuit has

stated that an ends-of-justice continuance should not be granted “cavalierly” and it was intended

to be a “rarely used tool.”  United States v. Williams, 511 F.3d 1044, 1048-49 (10th Cir. 2007).    

When seeking an ends-of-justice continuance, the parties are required to provide persuasive and

specific information about the need for a continuance. United States v. Toombs, 574 F.3d 1262,

1272-73 (10th Cir. 2009).  Defendant’s motion does not justify a continuance under   

18 U.S.C. § 3161(h)(7)(A).  

The statute cited by defendant does not even list voluminous discovery, in and of itself, as

an adequate basis for a continuance.  18 U.S.C. § 3161(h)(7)(B)(ii) (cases can be complex “due

to the number of defendants, the nature of the prosecution, or the existence of novel questions of

fact or law[.]”)  The instant case involves one defendant alleged to have committed seven

violations of a single and uncomplicated statute.  Calling this case “complex” would eviscerate

the rule and degrade those cases that, unlike this one, are legitimately complex.   See e.g., United

States v. Broadous, 2010 U.S. Dist. LEXIS 121404, *6 (E.D. Okla., Nov. 15, 2010) (declaring

complex a case where the government produced over 24,000 pages of discovery involving

numerous bank accounts and complex financial transactions, and where witnesses with relevant
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information were scattered across the United States.)  Additionally, the facts contained in United

States v. Banks, 2007 U.S. Dist. LEXIS 101420 (D. Colo., May 21, 2007), illustrate a truly

“complex” case:

This case, which includes 14 defendants, is one of sixteen interrelated but
separately filed cases.  The grand jury that returned the indictments heard
testimony over a period of six months, and the government estimates that
the grand jury transcript alone will run to some 1,300 pages.  In addition,
other pretrial discovery in the case is exceptionally voluminous.  The
documentary evidence alone includes wiretap and other electronic
interception records, many of which remain to be translated into English,
gathered from approximately fifty individual telephones over a period of
eleven months, as well as numerous surveillance and photographic files,
warrants, orders, and authorizations.  The physical evidence comprises
firearms, currency, narcotics, and documents seized during the execution
of more than forty search warrants.

Id. at *6.

When contrasted with the cases cited above, it is clear that the current case is not any

more complex than the typical federal prosecutions this Court sees daily.  In fact, it is less

complex than many cases that come before this Court.  There is only one statute charged, there

are no co-defendants, there are no related cases, there are no Title III intercepts, there are not tens

of thousands of documents nor dozens of witnesses.  This will not be a lengthy trial, and the

physical evidence which defendant will inspect on June 12, 2012, primarily consists of the Knox

County Drug Court phone defendant illegally used to set up drug deals, and approximately 25

oxycodone tablets.  Put simply, if this case is “complex” then so is almost every other federal

prosecution.  The government will be ready and willing to try this case on July 18.   
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III.  Conclusion

             Given the facts of this case, defendant’s motion contradicts the public’s compelling

interest in a speedy trial and the congressional goals embodied in the Speedy Trial Act.  The

government, therefore, respectfully submits that defendant’s motion should be denied.  The

government requests a hearing on this motion at the Court’s earliest opportunity.  

Respectfully submitted,

William C. Killian
United States Attorney

By: s/ David P. Lewen, Jr.           
David P. Lewen, Jr.
Zachary C. Bolitho
Assistant United States Attorneys
800 Market Street, Suite 211
Knoxville, Tennessee 37902
865.545.4167
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CERTIFICATE OF SERVICE

             I hereby certify that on June 11, 2012, the foregoing Response was filed electronically. 
Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties
indicated on the electronic filing receipt. 

s/David P. Lewen, Jr.        
Assistant United States Attorney
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