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FREEDOM COURT REPORTING 

FILED 
2fflSBMap-OS PM 02:18 
U.S. DISTRICT COURT 

N.D. OF ALABAMA 
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1 IN THE UNITED STATES DISTRICT COURT 
2 FOR THE NORTHERN DISTRICT OF ALABAMA 
3 EASTERN DIVISION 
4 
5 JENNIFER MARTE COTTON, 
6 Etc, et al, 
7 Plaintiffs, 
8 v. CV-06-BE-1486-E 
9 BETA-COM, et al, 

10 Defendants. 
11 S T I P U L A T I O N S 
12 
13 IT IS STIPULATED AND AGREED 
14 by and between the parties through their 
15 respective counsel, that the deposition of 
16 ****************************************** 
17 TERRY NEWBERRY 
x 8 ****************************************** 
19 may be taken before Kim Duckett, 
2 0 Commissioner, at 2117 2nd Avenue North, 
21 Birmingham, Alabama, on April 4, 2008, 
22 beginning at 9:45 A.M. 
23 IT IS FURTHER STIPULATED AND 

2 

1 AGREED that the signature to and the 
2 reading of the deposition by the witness is 
3 waived, the deposition to have the same 
4 force and effect as if full compliance had 
5 been had with all laws and rules relating 
6 to the taking of depositions. 
7 IT IS FURTHER STIPULATED AND 
8 AGREED that it shall not be necessary for 
9 any objections to be made by counsel to any 

10 questions, except as to the form or leading 
11 questions, and that counsel for the parties 
12 may make objections and assign grounds at 
13 the time of trial, or at the time said 
14 deposition is offered in evidence, or prior 
15 thereto. 
16 IT IS FURTHER STIPULATED AND 
17 AGREED that notice of filing of the 
18 deposition by the Commissioner is waived. 
19 
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I N D E X 

WITNESS: 
TERRY NEWBERRY 

EXAMINATION BY PAGE 
Mr. Johnson 8 

DEFENDANT'S EXHIBITS 
There were no Defendant's Exhibits marked 
to this deposition. 

PLAINTIFF'S EXHIBITS 
NO. PAGE 
1 9 
2 54 
3 70 
4 147 
5 205 
6 212 
7 215 
8 264 
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APPEARANCES 
APPEARING ON BEHALF OF THE PLAINTIFF(S): 

EDWARD JOHNSON 
WIGGINS, CFI1LDS, QUINN & PANTAZIS 

301 19th Street North 
Birmingham, Alabama 35203 

CLAY THOMASON 
P.O. Box 627 

Bessemer, Alabama 35021 

JOSEPH L. DEAN 
DEAN & BARRETT 
P.O. Box 231 

Opelika, Alabama 36803 

APPEARING ON BEHALF OF THE DEFENDANT(S): 
PATRICK NORRIS 

MCDANIEL, BAINS & NORRIS 
3300 Vestavia Centre 

Birmingham, Alabama 35216 
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1 INDEX (CONTINUED) ; 
2 1 
3 M. KEITH GANN 
4 HUIE, FERNAMBUCQ & STEWART 
5 3 Protective Center 
6 2801 Highway 280 South, Suite 200 
7 Birmingham, Alabama 35223 
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9 LESLIE HAND 
10 SPAIN &GILLON 
11 2117 2nd Avenue North 
12 Birmingham, Alabama 35203 
13 
14 MITCHELL FROST 
15 FERGUSON, FROST & DODSON 
16 2500 Acton Road, Suite 200 
17 Birmingham, Alabama 35243 
18 
19 
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1 THE VIDEOGRAPHER: This begins 
2 videotape number one in the deposition of 
3 Terry Newberry in the matter of Jennifer 
4 Marie Cotton and Jessica Cotton, et al., 
5 versus BetaCom, Inc., et al., case 
6 CV06VE1486E, the U.S. District Court, 
7 Northern District of Alabama, Eastern 
8 Division. We're on the record at 9:47 on 
9 Friday, April 4th. The deposition is 

10 taking place in Birmingham, Alabama. Jeff 
11 Jeffcoat. Would counsel please identify 
12 yourselves and state whom you represent? 
13 MR. JOHNSON: This is Eddie Johnson 
14 for the Cotton plaintiffs. But Jeff, you 
15 may need to also put in there that this 
16 case is consolidated with another case. 
17 Do you have that information? 
18 THE VIDEOGRAPHER: I don't. I'll 
19 be glad to do it. Thank you. Add to the 
2 0 record this case is consolidated with 
21 Charles R. Wheeler, plaintiff, versus 
2 2 Cingular Wireless, et al., case 
23 CV062055BE. Thank you. 
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MR. JOHNSON: All right. And you 
asked me to identify myself. Eddie 
Johnson, counsel for the Cotton 
plaintiffs. 

MR. THOMASON: Clay Thomason. I 
represent the Cotton plaintiffs. 

MR. DEAN: I'm Joe Dean, and I 
represent Charles R. Wheeler, but it's my 
understanding this is not the deposition 
of Mr. Newberry, but it's a 30(b)6 
deposition of Cingular corporation. It's 
a corporation deposition. 

THE VIDEOGRAPHER: Thank you again. 
Information I did not have. I appreciate 
that. Did you get that on the record? 

COURT REPORTER: I do. 
MR. DEAN: So I assume he'll be 

speaking for Cingular, not just himself. 
MS. HAND: Leslie Hand for 

defendant Cingular Wireless. 
MR. FROST: Mitch Frost, ALT. 
MR. GANN: Keith Gann, WesTower. 
MR. NORRIS: Patrick Norris for 

8 

Cingular Wireless. 
THE VIDEOGRAPHER: Thank you all. 

Would the court reporter please swear in 
the witness? 

TERRY NEWBERRY, 
Being first duly sworn, was examined and 
testified as follows: 

MR. JOHNSON: We already talked 
about our stipulations. He's waived read 
and sign. That's fine. 

EXAMINATION BY MR. JOHNSON: 
Q Good morning, Mr. Newberry. It's 

good to see you again. 
A Good to see you. 
Q I want to, first of all, thank you 

for coming and also for serving as a 
30(b)6 witness in this case on behalf of 
Cingular. Let me ask you, do you know 
what that means to be a 30(b)6 witness? 

A Vaguely. 

2 (Pages 5 to 
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1 (Whereupon, Plaintiffs Exhibit 1 was 
2 marked for identification and the same is 
3 attached hereto.) 
4 Q Okay. Let me put it to you this 
5 way: The way I understand that particular 
6 rule is is that we send out a notice, 
7 which you have sitting before you - I 
8 think it's marked as Plaintiffs Exhibit 
9 number 1 — that identifies several topics 

10 for which we are asking the coiporation to 
11 produce a witness who is most 
12 knowledgeable about certain topics. 
13 A Very well. 
14 Q Okay. And the reason for that is 
15 because we simply cannot go and ask the 
16 brick and mortar questions. We have to --
17 when we take the deposition of a 
18 corporation, we have to ask for -- we have 
19 to list topics, and then the corporation 
2 0 gets to identify people that are most 
21 knowledgeable on those topics. 
2 2 A Very well. 
2 3 Q Do you follow me? Okay. So to 

10 

1 make sure that you and I have the same 
2 understanding is that this deposition is a 
3 deposition of Cingular, okay? 
4 A Okay. 
5 Q And that when I ask you questions 
6 today, I am asking questions of Cingular 
7 Wireless. Do you understand that? 
8 A Yes. 
9 Q And so is it your understanding, 

10 then, that you were, therefore, testifying 
11 as Cingular Wireless? 
12 A Yes. 
13 Q Okay. All right. We've been 
14 through ground rules on depositions. I 
15 think you know what they are. 
16 A Yes, sir. 
17 Q I'm not going to go through that 
18 again, and I'm going to do my best not to 
19 cover too much of the territoiy we covered 
20 on the last time I took your deposition on 
21 an individual - on a witness type basis, 
22 okay? 
23 A Very well. 
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Q What I would like to do, though, 
today, first of all, is to go through 
Plaintiffs Exhibit number 1, which 
identifies the several topics themselves 
and for which you're being identified. 

A Okay. 
Q Talcing a look at Plaintiffs 

Exhibit number 1 to your deposition, I 
understand that with respect to topic 1 A, 
you will be providing Cingular's testimony 
in that regard; is that correct? 

A Yes. 
MR. NORRIS: That's in addition to 

Karen, right? 
MR. JOHNSON: Yes, and that Karen 

Roth will also be doing that. 
A Right. 
Q Okay. That - let me just read it 

out. I know this may take a while, and I 
don't — this is about any and all 
communications between Cingular and either 
ALT, Inc., WesTower, BetaCom, Bechtel, 
American Tower, NSORO, SBA, General 

12 

Telecom, Inc., or any other entity 
performing work or providing goods and 
services at the Talladega tower site in 
the years 2005 and 2006. Did I read that 
correctly? 

A Yes, sir. 
Q Okay. Just to make sure we're 

talking about the same thing, the 
Talladega tower site we're talking about, 
of course, is the one where the incident 
occurred? 

A Yes, sir. 
Q Okay. 

MR. NORRIS: Eddie, can I make a 
suggestion? 

MR. JOHNSON: Yeah, go ahead. 
MR. NORRIS: He has read this 

thoroughly and is familiar with these. If 
you want to streamline things, it is a 
part of the record already, just ask him 
if he's read that provision and ask him if 
he's the one most knowledgeable, along 
with, in this case, Karen. I mean, you 
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1 can do it however you want to, but it will 
2 take a while for you to read all this in. 
3 Q Well, I know it's a thirty some-odd 
4 topic item, and if he's already — you've 
5 already read this; is that correct? 
6 A Yes, sir. 
7 Q Okay. Then this will save us some 
8 time. Tell me, then, if you would, 
9 please, what of, out of this topic, are 

10 you most knowledgeable about versus what 
11 Ms. Roth is most knowledgeable about? 
12 A At a macro level - if you don't 
13 mind, I'll answer on two levels, at a 
14 macro level and then specific to a vendor. 
15 Q That's fine. 
16 A At a macro level, the communication 
17 that I'm aware of was in the form of a 
18 weekly deployment call, a conference call 
19 that I testified to in my earlier 
2 0 deposition -
21 Q Uh-huh. 
22 A - where various parties would be 
2 3 involved on that call and we would discuss 

14 

1 in general terms the time lines for a 
2 number of projects, site modifications, 
3 and that sort of thing. 
4 Q Were those all the people that were 
5 identified, I think, in Exhibit number 1 
6 to your deposition, which was that hand 
7 drawn chart that I did and showed you? Do 
8 you recall that? 
9 A Yes, sir, I do. 

10 Q Go ahead. 
11 A And generally speaking, yes, sir, 
12 that's correct. 
13 Q Okay. 
14 A As it relates to — specifically to 
15 a vendor, I'm most familiar with BetaCom. 
16 That's the vendor with whom I and my team 
17 work with most closely, and they would 
18 have been represented on this call that 
19 I'm speaking of. 
2 0 Q Okay. And is the reason for that, 
21 as I understand it, is because BetaCom, 
2 2 being the company that was installing the 
2 3 electronic equipment inside of the 
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shelter, was under implementation, which 
was — or engineering, which is your 
field, correct? 

A Yes, sir, that's correct. 
Q Within that chart that we talked 

about? 
A Yes, sir, that's correct. 
Q Okay. All right. Anybody else 

besides BetaCom that you can speak of in 
the microlevel? 

A No, sir. 
Q Okay. All right. Let's move on to 

B. This one, of course, is about 
concerning the scheduling of work. Are 
you the person that is most knowledgeable 
on that topic as it relates to this site? 

A Yes, sir. 
Q Okay. Tell me generally, if you 

would, please, what your general knowledge 
is as to the scheduling of work of that 
site. 

A When the work order was generated, 
we would have an initial call, and based 

16 

on general time frames, based on 
historical information, we would develop 
some sort of a time line that would become 
the basis for discussion on future calls. 
Each week, the vendor would come in, 
provide updates, and the schedule would be 
adjusted according to whatever those 
updates were. 

Q Okay. Would you be the person that 
would be responsible for making the actual 
updates or determining what the updates 
would need to be? 

A Generally speaking, no. That would 
have been whoever was running the mods 
call, and most often, that would have been 
Sam Schifanella. 

Q So updates to the scheduling would 
have been Sam Schifanella's 
responsibility? 

A Generally speaking, that's true. 
Q What about - I mean, I know you 

just said generally speaking. Are there 
others that would be responsible? 

4 (Pages 13 to 16) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-28 Filed 06/06/08 Page 5 of 36 

FREEDOM COURT REPORTING 

17 

1 A The reason I was — I said that is 
2 -- and I don't remember the specifics at 
3 this time frame, but if Sam were out sick 
4 or something, maybe I would have run the 
5 call or maybe someone else on my team 
6 would have run the call, so I didn't want 
7 to indicate that he would be on every 
8 single call. I don't know that to be a 
9 fact. 

10 Q If I recall correctly from your 
11 prior testimony is that Sam worked under 
12 you; is that right? 
13 A Yes, sir, that's right. 
14 Q Okay. All right. All right. So 
15 in any event, any scheduling issues, then, 
16 would either be you or Sam? 
17 A Yeah. The discussion would happen 
18 on the call, and we would make notes 
19 accordingly. 
2 0 Q Y'all would be the ones responsible 
21 for any updating on the schedules? 
2 2 A Yes, sir. 
2 3 Q Got you. Okay. C. This is about 

18 

1 efforts by Cingular to investigate the 
2 subject accident. Are you the person most 
3 knowledgeable on that topic? 
4 A I believe that Karen was identified 
5 on this one. 
6 THE WITNESS: Patrick? 
7 MR. NORMS: Yeah, it's Karen. You 
8 don't have what we're looking at, do you? 
9 MR. JOHNSON: No. 

10 MR.NORRIS: It's Karen. Karen-
11 Karen is 1C. I'm sorry. 
12 MR. JOHNSON: That's okay. 
13 MR.NORRIS: Matter of fact, Karen 
14 is 1C and ID. 
15 MR. JOHNSON: I think I've got 
16 that. I think I have that. 
17 MR.NORRIS: When you get to the 
18 IE, you get back to Terry again. 
19 MR. JOHNSON: Okay. I got you. 
2 0 Q Let me ask it this way, too. I 
21 mean, obviously, that's going to be 
2 2 Karen's bailiwick. Do you know anything 
2 3 about any investigations or efforts 
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undertaken by NSORO to investigate the 
subject accident? 

A None that I'm aware of. 
Q Part E. This is about 

communications between Cingular and anyone 
employed by BetaCom. And I've got here 
your name next to it. Is that one of your 
topics? 

A Yes, sir. 
Q Okay. Tell me generally what 

communications you are most knowledgeable 
about as it relates to communications 
between Cingular and anyone employed by 
BetaCom, specifically where a BetaCom 
employee was made aware of the fact that 
ALT was scheduled to perform work on the 
tower while BetaCom was on site. 

A I'm not aware of any communications 
of that nature. 

Q Okay. So even though you've been 
designated for this topic, you're not 
aware of any of this? 

A That's correct. 

20 

Q Okay. Now, that leads me to my 
next question. What — if you've been 
designated for these topics, have you 
undertaken any efforts on behalf of 
Cingular to become educated as to this 
topic? 

A Yes. I read an interrogatory, and 
my understanding is that there were signs 
posted and there was actually a verbal 
discussion between members of the ALT team 
and members of the BetaCom team. 

Q Okay. And so what about 
communications between Cingular and anyone 
from BetaCom? Are you saying that that's 
something that you were not able to find? 

A I'm not aware of any communication 
between Cingular and BetaCom regarding 
that. 

Q All right. I hate to keep dancing 
around this one issue, but I guess my 
question kind of comes back to this: 
Other than what you found out about the 
signs being posted, communications that 

5 (Pages 17 t o 20 
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1 you've read about between BetaCom and ALT, 
2 what efforts have you undertaken within 
3 Cingular to try to discover whether or not 
4 there had been any communications between 
5 a Cingular person and anyone employed with 
6 BetaCom? 
7 A The only communication of that 
8 nature that I can think of is anything 
9 that would have transpired on the weekly 

i 0 deployment call. 
11 Q Okay. And is that the only thing 
12 that you were able to find during your 
13 investigation? 
14 A Yes, sir. 
15 Q Designated for F, right? 
16 A Yes, sir. 
17 Q Okay. Cingular's involvement, 
18 knowledge of scheduling of work. Are you 
19 the person most knowledgeable about the 
2 0 scheduling of work? I think we may have 
21 already covered this in part in part B. 
22 A Yes, sir. 
2 3 MR. NORR1S: It overlaps just a 

22 

1 little bit. 
2 MR. JOHNSON: What's that? 
3 MR.NORRIS: It overlaps. 
4 Q They seem to overlap, and this B 
5 deals specifically with the Talladega , 
6 site. F appears to be dealing with just 
7 ALT and BetaCom generally. Are you aware 
8 or do you have - let me ask it this way: 
9 Are you the person that's most 

10 knowledgeable of scheduling of work 
11 performed by ALT and BetaCom on sites 
12 other than the Talladega site. 
13 A On any schedule as it relates to 
14 the deployment that we discussed on the 
15 call, yes, sir, I would be. 
16 Q Okay. And again, is that ~ the 
17 updating of those schedules, is that 
18 something that either you or Sam 
19 Schifanella would have been the person 
2 0 that would have performed that updating? 
21 A Generally speaking, that's correct. 
22 MR. NORRIS: Just for the record, 
2 3 Eddie, on one IF, I took that certainly to 

23 

1 mean on this project, so I haven't 
2 identified Terry or anybody else on this 
3 issue with regard to any other projects, 
4 which is not to say it wouldn't be Terry 
5 in the long run, but we took this to mean 
6 this particular project. 
7 MR. THOMASON: And I think that 
8 that's accurate because it's part of one 
9 and it should be read the events 

10 surrounding the incident on all of these 
11 topics. 
12 MR. JOHNSON: Yeah, because 1 is 
13 about the incident. So really, it sounds 
14 to me like F and B may be redundant. I 
15 don't know. 
16 Q Anyway, you've answered the 
17 question, so we'll move on. I'm going to 
18 cheat and look on your sheet. 
19 A G. 
2 0 Q G. Okay. Are you the person 
21 that's most knowledgeable about 
2 2 communications between Cingular and either 
2 3 Damon Depew or Josh Cook relating to any 

24 

1 concerns raised by Mr. Cook referring to 
2 performing work on the tower while 
3 employees with BetaCom were present at the 
4 site? 
5 A I'm not aware of any communication 
6 between Damon and Josh there. 
7 Q Okay. This is -- that's not what 
8 this is asking for. This is asking about 
9 Cingular's communications with Damon 

10 and/or Josh. So, in other words, the way 
11 you need to read that is -
12 A Okay. I apologize. 
13 Q — is are you aware of any - I'll 
14 break it down. Are you aware of any 

: 15 communications between Cingular and Mr. 
16 Damon Depew as it relates to any concerns 
17 raised by Mr. Cook about working on a site 
18 with BetaCom employees present? 

'••19 A The communication that I'm aware of 
2 0 with Damon and Cingular would have been on 
21 our weekly call, and Damon would have been 
2 2 present on that call to discuss the 
2 3 deployment schedule. 
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1 Q Okay. Is that the only 
2 communication -- well, let me ask you 
3 this: You say that you're - you're 
4 familiar with communications with Damon as 
5 to as they occurred on your weeldy calls, 
6 and I understand that those took place on 
7 Wednesdays; is that right? 
8 A I believe that's right. 
9 Q Okay. But are you aware of any 

10 time that Mr. Depew made any calls to 
11 either you or anyone at Cingular whereby 
12 he related any concerns that were being 
13 raised by Mr. Cook or the ALT crew 
14 regarding performing work while BetaCom 
15 was on site? 
16 A I understand that there was a 
17 discussion that Damon indicated he had 
18 that, but I don't remember any specific 
19 call related to that. 
2 0 Q Okay. What is it that you - how 
21 is it that you understand Damon had a -
2 2 had a - that Damon had a conversation 
2 3 with — with someone? 

26 

1 A When - in talking with Patrick 
2 just as part of the — excuse me — as 
3 part of the overview of the case, I 
4 understood that that happened. I didn't 
5 have any personal knowledge of it, but I 
6 understood that happened. 
7 Q Okay. Are you aware that - of 
8 what Mr. Depew has testified to in this 
9 case? 

10 A No, sir, I'm not. 
11 Q Okay. So I take it you have not 
12 read his deposition? 
13 A I have not. 
14 Q Okay. Are you aware that Mr. Depew 
15 has testified that he actually placed a 
16 call to you in response to some concerns 
17 raised by Mr. Cook? 
18 MR. NORRIS: Object to the form. 
19 A I'm -- I'm aware of that, yes. 
2 0 Q Okay. And you just have no 
21 independent recollection of it? 
22 A That's correct. 
2 3 Q Okay. Okay. It's you and Karen, 
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right? 
A Yes. 
Q Okay. Cingular's internal 

communications regarding performance of 
work at the Talladega tower site. In 
other words, are you the person that's 
most knowledgeable about the 
communications that went on -- you and 
Karen -

A Yes, sir. 
Q -- the most knowledge about the 

communications that went on as it related 
to the work that was going to be 
performed, including the scheduling of 
i t -

A Yes. 
Q — the progress, the status, and, 

of course, the accident itself? 
A Yes. 

MR. JOHNSON: Okay. All right. 
What did we decide on number 2 there, 
Patrick? Is tha t -

MR. NORRIS: That y'all were going 

28 

to identify specific documents that we 
were going to tiy to stipulate to, and if 
we couldn't, we would put somebody up, and 
I just --

MR. JOHNSON: Let's talk about that 
after the fact. I would like to talk with 
you about how we're going to handle that. 

MR. NORRIS: That really shouldn't 
be an issue. That would be very easy to 
handle. 

MR. JOHNSON: Yeah. I think we 
might be able to do it with something 
simple. We'll move on. 

Q Okay. Now, you've got a — let me 
see — let me see yours again. Let me 
just see your exhibit. Do you have a 3 on 
there or - okay. It says withdrawn. 

MR. NORRIS: Withdrawn. 
MR. JOHNSON: Great. Great. 
MR. NORRIS: His copy is the very 

last one that Clay sent yesterday, which 
is probably the one you've got. 

MR. JOHNSON: Okay. All right. 
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1 Now, how about as it relates to number 4? 
2 I've got in Leslie's letter that Cingular 
3 did not conduct or have any active role in 
4 any investigation. What did we — I know 
5 y'all have subsequently had 
6 communications. 
7 MR. NORRIS: I talked to Clay about 
8 that, and here's what we've agreed to, I 
9 think, Clay, and correct me if I'm wrong. 

10 Y'all can question Mr. Newberry about any 
11 communications he had with somebody after 
12 the accident. Karen, I think, is going to 
13 be our official corporate rep on that 
14 particular issue because of the E-mails 
15 that we produced with regard to her. If 
16 y'all feel like you need additional 
17 information after Karen, then we can get 
18 Jason Brewer and put him up. I'm going to 
19 leave that up to y'all, but that's kind of 
2 0 how we decided to handle that issue. 
21 Clay, is that right? 
2 2 MR. THOMASON: Yes. 
2 3 Q All right. All right. Well, let 

^0 

1 me just ask you while we're sitting here, 
2 are you — I take it from your attorney 
3 that he's going to be putting Karen 
4 Manfree-Roth up as the person most 
5 knowledgeable about the investigation of 
6 the incident. Are you - do you have any 
7 knowledge about the investigation of the 
8 incident itself? 
9 A I don't have any knowledge of an 

10 investigation. I do have knowledge of an 
11 E-mail that I sent to our EH and S team 
12 after the accident. I don't know of any 
13 investigation thereafter, however. 
14 Q Okay. What was the purpose for 
15 your sending — first of all, what is an 
16 EH and S team? 
17 A I believe it stands for 
18 Environmental Health and Safety. 
19 Q Okay. Is that Cingular's safety 
2 0 team or safety department? 
21 A Honestly, I don't know exactly. 
2 2 Generally, my interface with them has to 
2 3 do with the disposal of batteries and that 

31 

1 sort of thing, so it's more environmental 
2 than safety. 
3 Q I understand. Well, I can see it's 
4 got probably several things. 
5 A Yes, sir. 
6 Q But do you know about whether or 
7 not work site safety is part of their 
8 gambit? 
9 A I don't know. I'm sorry. 

10 Q Or ambit, not gambit. Ambit. 
11 Okay. That's what I meant to say. You 
12 don't know? 
13 A No, sir, I don't. I'm sorry. 
14 Q Okay. But you're aware of an 
15 E-mail that you did send to EH and S? 
16 A Yes. 
17 Q And what - what did you send to 
18 them about? 
19 A They had asked about what 
2 0 contractor my team had on site, and I 
21 provided them with BetaCom's contact 
2 2 information, specifically Randy Bow, their 
2 3 president. 

^9 

1 Q Okay. I think I've seen that 
2 E-mail. 
3 A Yes, sir. 
4 Q Okay. Are you on for 5? 
5 A Yes, sir. 
6 Q Is anybody else? 
7 A ID. 
8 MR. NORRIS: And J.D., J.D. Harris. 
9 Q Okay. Your document retention 

10 policy and also the policies for retention 
11 of E-mails and other electronic documents, 
12 what is Cingular's document retention 
13 policy? 
14 A I believe that the official 
15 document retention policy as it relates to 
16 E-mail is ninety days. From a practical 
17 perspective, we have fairly stringent 
18 capacity requirements or allowances on our 
19 E-mail, so a lot of times, as soon as an 
2 0 E-mail comes, you'll read it and delete 
21 it. Otherwise, you get to the point where 
2 2 you can't send and receive E-mail. But I 

' 2 3 think officially, I want to say it's 
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1 ninety days. 
2 Q Okay. What about in the instance 
3 where your E-mails may be related to a 
4 work site accident, work site incident 
5 where somebody has been injured or where 
6 there has been either notification or 
7 notice that there may be a lawsuit or 
8 claim coming? 
9 MR. NORMS: Object to the form. 

10 Q Is there any specific policy as it 
11 relates to that kind of thing? 
12 A On the first part of the question 
13 related to the work site accident, I'm not 
14 aware of any policy. 
15 Q Any separate policy other than 
16 ninety days? 
17 A Right. I'm not aware of one. 
18 Q Okay. 
19 A On the second part of the question 
2 0 related to potential lawsuit, we receive 
21 --we receive an E-mail, or at least I did 
22 in this instance, from our legal team 
2 3 indicating that we should preserve all 

34 

1 documentation, and they had a certain 
2 folder to store those in. 
3 Q And did you actually receive that 
4 information from the attorneys? 
5 A I did. 
6 Q What efforts did you undertake at 
7 that point to insure that documents within 
8 Cingular were being thereby retained? In 
9 other words, for example, preventing the 

10 E-mail system from deleting after ninety 
11 days or stuff like that? 
12 A I followed the requirements set 
13 forth in the E-mail where there was a 
14 certain folder set up, and I had several 
15 documents. One was an E-mail and one was 
16 trackers, and I put those into that folder 
17 so they would be preserved. 
18 Q Were you the person that was asked 
19 directly by the attorneys or were there 
2 0 other people that were also asked to do 
21 this? 
2 2 A I believe that there were other 
2 3 people, but I was asked. 

35 

1 Q Okay. Were you the person in 
2 charge of that to make sure that it 
3 occurred, or is there somebody else who 
4 was in charge overall of making sure that 
5 retention of documents by Cingular was 
6 being done? 
7 A I honestly don't know that there 
8 was an in-charge type of person. Maybe, 
9 and this is complete supposition on my 

10 part, maybe that would be someone in our 
11 legal team who was monitoring that. What 
12 I did was adhere to the policy personally, 
13 and then later on as I was asked for 
14 additional type of help or documentation, 
15 I tried to help as much as I could. 
16 Q When were you first made aware of 
17 the existence of the lawsuit or a — or a 
18 potential claim against Cingular? 
19 A I apologize. I don't remember the 
2 0 date. It was sometime after the accident 
21 obviously, but and not to - not to 
2 2 overstep the obvious, but I apologize. I 
2 3 don't remember the specific date. 

3 6 

1 Q Do you have any recollection to say 
2 what time of year that would have been, 
3 whether it was spring or summer? 
4 A I would like to say that it was 
5 summer, but I am not completely positive 
6 of that. 
7 MR. JOHNSON: When was our lawsuit 
8 filed? Do you know? 
9 MR.THOMASON: Very early on. 

10 MR. JOHNSON: March? Was it in 
11 March? Do you remember? 
12 MR.THOMASON: It would have either 
13 been late - within a month and a half. 
14 MR. JOHNSON: When our lawsuit was 
15 filed. 
16 MR. DEAN: I think yours was filed 
17 about four days after the accident. 
18 MR. JOHNSON: Yours was? 
19 MR.THOMASON: No, ours. 
2 0 MR. JOHNSON: Ours was? Okay. 
21 Q My co-counsel is having to refresh 
2 2 my recollection. That's where I go to 
2 3 when I need help. But I understand that 
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1 our case was filed four days after the 
2 accident. 
3 A Okay. 
4 Q All right. So does that in any way 
5 refresh your recollection as to when you 
6 might have been placed on notice by 
7 somebody on a legal team for Cingular that 
8 hey, we need to start preserving some 
9 documents? 

10 A No. I'm sony. It doesn't. 
11 Q Okay. And you don't have any 
12 recollection as to what time of the year 
13 it could have been? 
14 A No, sir, I don't. It - what I do 
15 know is that at whatever point I was 
16 notified, I began to comply, but I don't 
17 remember the timing. 
18 Q Do you remember what you were asked 
19 to preserve? 
2 0 A I think it was fairly broad. Any 
21 and all documents related to the site or 
2 2 the accident. I think it was fairly broad 
2 3 in its request. 

38 

1 Q Okay. All right. Do you know what 
2 date it was that you got the E-mail or the 
3 notification from the attorneys that you 
4 would need to start retaining documents? 
5 A Not off the top of my head. I'm 
6 sure I could find that, but I don't know 
7 right now. 
8 Q Do you have any general idea of 
9 when that was? 

10 A No, sir. I'm sony. 
11 Q If you could go and find that 
12 information, where would you look for it? 
13 A I would go to this folder that they 
14 asked us to set up. 
15 Q Okay. Asked by the Cingular 
16 attorneys? 
17 A Yes, sir. 
18 Q Where is that folder kept? 
19 A It's on a server. I don't remember 
2 0 the web address, but it's on a server. 
21 Q Within Cingnlar's -
22 A Yes, sir. 
23 Q - computer system? 
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A Yes, sir. 
Q Okay. All right. That's 5. 6. 

Let me take a look at your 6. 
MR. NORRIS: I think 6, 7, and 8 

are all by stipulation if y'all want to 
handle those that way. 

MR. JOHNSON: What's the deal? 
What do you mean by stipulation? 

MR. NORRIS: Just stipulate to the 
WesTower contract, stipulate to the NSORO 
contract, stipulate to the BetaCom 
contract. 

MR. JOHNSON: In other words, no 
need to go through this. We're 
stipulating as to their being the 
contracts. 

MR. NORRIS: Right. 
MR. JOHNSON: The ones y'all 

produced as ~ that were produced by 
WesTower or ALT or vice-versa that relate 
to this particular site. 

MR. NORRIS: That's right. 
MR. DEAN: Is there just one of 

40 

each of those? 
MR. JOHNSON: Yeah, that's a good 

question. 
MR. THOMASON: It's going to be 

more complicated than that. 
MR. NORRIS: Well, there was one --

there is one WesTower, there is one 
BetaCom, there are, I want to say, three 
NSORO, and we're going to stipulate as to 
which one or ones applied and we'll do 
that before Karen's deposition. 

MR. JOHNSON: Okay. That's fine. 
Q Are those topics not within your 

bailiwick here? 
MR. JOHNSON: You've got the word 

stipulate next to them. Okay. 
MR. NORRIS: That's my handwriting. 
MR. JOHNSON: That's fine. That's 

fine. That's fine. We'll move on. 
Q We're looking at 9 now. Okay. 

Okay. This one, of course, looks like 
it's about — and I know you've read all 
these, right? 
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1 A Yes, sir. 
2 Q Okay. This one looks like it's 
3 land of multipart. The scheduling of 
4 tower work to be performed in February or 
5 March. We've already talked about it. 
6 You're the most - person most knowledge 
7 about this scheduling, and you or Mr. 
8 Schifanella would have been the persons 
9 involved in any rescheduling or updating; 

10 is that right? 
11 A Recording as an outlook of the 
12 discussions on the call, yes, sir, we 
13 would update from there. 
14 Q Okay. All right. And we may have 
15 covered this topic already, but any 
16 communications relating to the decision to 
17 cause or allow ALT to work on the subject 
18 tower on March 10 while the employees of 
19 BetaCom, including Mr. Cotton and Wheeler, 
2 0 were present at the site. I seem to 
21 recall we talked about that in IE; is that 
22 correct? Or 1G; is that correct? 
2 3 A It looks like maybe E and G. 

42 

1 Q Okay. All right. And so as I 
2 understand your testimony, then, is that 
3 you have an understanding that Mr. Depew 
4 testified that he had a conversation with 
5 you? 
6 A Yes. 
7 Q But that you have no independent 
8 recollection of that? 
9 A Yes, sir. 

10 Q Okay. And just to take it a step 
11 further, are you or have you searched for 
12 or found or done any search to see if 
13 there have been any other communications 
14 to Cingular by anybody as it relates to a 
15 - as it relates to the issue of ALT 
16 working on the site while BetaCom was on 
17 site? 
18 A Other than the discussions we have, 
19 the weekly discussions, and this — this 
2 0 phone call that Damon attested to, I'm not 
21 aware of anything else. 
22 Q Okay. Thank you very much for 
2 3 turning that my way. Hold on. Back up a 
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second. I was going to ask you about 10 
and 12. 10, that is going to be Karen? 

MR. NORRIS: 10 is Karen, 11 was 
withdrawn. 

MR. JOHNSON: 12 to be determined, 
13 to be determined; is that right? 

MR. NORRIS: Yeah, 14 and 15. 
These are the ones that I talked to Clay 
about specifically. 12, with the new 
understanding of what 12 means, 12, 13, 
14, and 15 is to be determined, and that 
is going to be one person. I'm pretty 
sure of that. 

Q Well, while we're on the subject of 
these, and I recognize that Cingular is 
going to be putting some people up for 
that purpose, let me ask you, sir, if you 
are familiar with this document? It's — 
I'm sorry. It's entitled - it says it's 
a Cingular document, and it's entitled 
Network Operations Policy Letter. Are you 
familiar with that? 

A No, sir, I'm not. 

44 

Q You're not at all? Okay. I won't 
even stick a sticker on it. We'll just 
move on since you don't have any 
familiarity with it. Thank you. 

A Yes, sir. 
MR. JOHNSON: And this is going to 

be determined; is that correct? 
MR. NORRIS: That's correct. 
MR. JOHNSON: Somebody that can 

answer about this document? 
MR. NORRIS: That's correct. 

Q Okay. What are we to? 
MR. NORRIS: 16. 

Q Let me make sure I've got — let me 
just go through these real quick just to 
see. 16 are we at; is that right? 

MR. NORRIS: Right. 
MR. THOMASON: 16 should have been 

withdrawn. 
MR. JOHNSON: It's withdrawn. 
MR. NORRIS: It was 16, but you 

stopped at 15, so now 16 and 17 have been 
withdrawn. 
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1 MR. JOHNSON: Okay. 
2 MR.NORRIS: 18 is Ms. Roth. 
3 MR. JOHNSON: Okay. Thank you. 
4 All right. So 19. All right. All right. 
5 All right. Okay. 
6 MR. NORRIS: And a lot of these, 
7 Eddie, like for example, 19 is a good 
8 example, we just put Terry and Karen to 
9 the extent that Terry was in 

10 implementation and have knowledge there 
11 and Karen was in recon, would have 
12 knowledge there, so that's why they are 
13 both listed. 
14 MR. JOHNSON: I understand. 
15 Q 19. This is about Cingular's 
16 knowledge and participation in management 
17 control of the particular job site. To 
18 make sure I understand this, and I 
19 probably know this from prior testimony, 
2 0 but tell me again, if you would, please, 
21 what is Cingular's knowledge that you 
2 2 understand as to its participation of the 
2 3 management or control of the job site? 

46 

1 A On the job site proper, I'm not 
2 aware that there is any Cingular control. 
3 That was a Crown tower site. As it 
4 relates to the project itself, we would — 
5 that coordination would happen on the 
6 weekly call that I had referred to. 
7 Q Did Cingular at any time ever have 
8 - make any decisions or make any 
9 decisions as to when one party was 

10 supposed to be out there versus another 
11 party? What I mean by parties, I mean 
12 subcontractors. 
13 A Yes, sir. I'm not aware of any 
14 decisions. The way that that would work 
15 generally is that the project outline 
16 would be defined, and we would come to the 
17 call, and the tasks are generally 
18 sequential in nature. And so we would 
19 work with whoever the subcontractor was 
2 0 doing the first task, and based on the 
21 dates that they anticipated finishing, we 
2 2 would move the dates for the second 
2 3 subcontractor and - and so on. 

47 

1 Q Okay. 
2 A So that's really how it worked. We 
3 didn't really - we don't really mandate a 
4 date, perse. It's more of a coordination 
5 so that we can get this piece of work 
6 finished in order to prepare for the next 
7 piece of work, et cetera. 
8 Q So as I understand - make sure I 
9 understand this - is it Cingular's 

10 testimony that it had no ~ it had no 
11 involvement in the coordinating of ALT or 
12 BetaCom in terms of their presence on the 
13 job site? 
14 A That is correct. 
15 Q At any — at the same time or at 
16 any time? 
17 MR. NORRIS: Object to the form. 
18 A That is correct. 
19 Q And what is the basis for - for 
2 0 your knowledge — how is it that — strike 
21 that. How is it that you know that on 
22 behalf of Cingular? 
2 3 A I'm not aware of any conversations 

48 

1 or directions that were given to BetaCom 
2 or ALT about being at the site at the same 
3 time. The conversations and the 
4 coordination that I am aware of would have 
5 been the call that I spoke of. 
6 Q And that's the Wednesday calls? 
7 A Yes, sir. 
8 Q Okay. You have an understanding 
9 that Mr. Depew testified that he called 

10 you? 
11 A Yes. 
12 Q And, of course, you don't have any 
13 independent recollection of that? 
14 A That's correct. 
15 Q Are you aware that Mr. Depew 
16 relayed to you that - or testified that 
17 he relayed to you that there was — there 
18 were concerns being raised by the ALT crew 
19 about working while BetaCom was on the 
20 site? 
21 MR. NORRIS: Object to the form. 
22 A Yes. And my understanding, again 

; 2 3 based on what I've been told about his 
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1 testimony, is that my response to him was 
2 let's go back to the vendors and ask them 
3 to coordinate this and work this out. The 
4 expectation is that each of the vendors 
5 would have their own safety programs in 
6 place and that they would coordinate and 
7 operate in a manner that would adhere to 
8 their safety programs. 
9 Q Okay. Let me read to you some of 

10 Mr. Depew's testimony. 
11 A Okay. 
12 Q And then I'll ask you some 
13 questions about it. 
14 A Sure. 
15 Q This is in his deposition. The 
16 question that was asked of him was this: 
17 Let's start — let me back up to where I 
18 will have my testimony marked so I can 
19 give you a little context. Okay. Okay. 
2 0 My first — this starts on page 43 of his 
21 deposition, and I can show it to you if 
2 2 you want to read along with me, starting 
2 3 up here on line 3. My question to him was 

so 
-J u 

1 okay. Did you do anything to try to help 
2 him get more time? 
3 Now, did Mr. - let me just ask you 
4 this way: Did Mr. — do you have any 
5 recollection of Mr. Depew asking you to 
6 obtain any more time, calling you up and 
7 asking you to get more time for the crews, 
8 either the ALT crew or the BetaCom crew, 
9 to get their - their work completed? 

10 A I do not. 
11 Q Okay. His answer to my question 
12 that I just read to you is I called — I 
13 called Terry on that, and I had asked if 
14 there was any more time, and I was told 
15 that, obviously, the RF groups and 
16 eveiyone else has to do their job, too. 
17 We have to get this done. Do you have any 
18 recollection of that? 
19 A I do not. 
20 Q Okay. My next question was did he 
21 say anything to you — did y'all discuss 
2 2 anything about the fact that there were 
2 3 two crews out there, the tower crew that 
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was trying to work or trying to perform 
work above a crew that was doing work in a 
shelter? And he answered yes, that y'all 
discussed that. Do you have any 
recollection of having that kind of 
discussion with him? 

A No, sir. 
Q And then I asked, okay. And did 

you raise that issue with him? Of course, 
the issue I'm talking about is what was in 
the previous question about two crews 
performing work, ALT above BetaCom. And 
his answer was yes. Now, do you recall 
him raising that issue with you? 

A No, sir. 
Q Okay. The next question: Okay. 

What was it about raising that issue? Why 
did you raise that issue with him? And 
his answer was because the tower foreman 
had mentioned that they were still on 
site. I believe at the time, the schedule 
had said that they would not be there. My 
next question: Was that because of the 

52 

tower crew leader mentioning to you that 
he had — that he had been uncomfortable 
having people below him? And his answer 
was yes. 

Do you recall Mr. Depew ever 
calling you and telling you that the ALT 
crew felt uncomfortable having the BetaCom 
crew working below them? 

A No. 
Q And the next question: Okay. And 

did you relay this concern from ALT tower 
crew to Mr. Newberry, and he says yes. 
Again, I take it you don't recall anything 
like that? 

A That's correct. 
Q And the next question is and what 

did he tell you? Answer: He said they 
have to finish up, too. Do you have any 
recollection of that? 

A No, sir. 
Q Okay. All right. 
A And then this is what I was also 

made aware of here. 
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1 Q Yes. You're talking about down 
2 below where it said he said that they 
3 needed to work it out between themselves 
4 so that everyone had time to finish? 
5 A Yeah. That was what I was 
6 referring to a moment ago. 
7 Q Okay. 
8 A That was the part of the 
9 conversation that I was made aware of. 

10 Q Okay. Have you been made aware of 
11 any of the statements that were given by 
12 the crew members of ALT? 
13 A No, sir, I have not. 
14 Q Okay. I take it, then, you've not 
15 seen any of those statements? 
16 A No, sir. 
17 Q Is that correct? 
18 A I have not. 
19 Q I'm going mark a set of documents 
2 0 for you as Plaintiffs Exhibit 2 to your 
21 deposition, and fortunately, these have 
22 got a Bates label at the bottom of them, 
2 3 so we can - I can help get you through 
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1 them fairly quickly by referring to my 
2 set, which I've marked up. Okay. 
3 (Whereupon, Plaintiffs Exhibit 2 was 
4 marked for identification and the same is 
5 attached hereto.) 
6 Q Let me show you — you've got in 
7 front of you Plaintiffs Exhibit 2. Let 
8 me represent to you what this is. These 
9 are statements that were taken of the ALT 

10 crew. One — of each of the three 
11 members. One is a -- well, I should say 
12 three of them - back up. Each crew 
13 member gave a statement to OSHA on, I 
14 believe, the 13th, which would be three 
15 days after the incident. Each crew member 
16 also gave a statement to - I don't know 
17 who they gave it to, but it was somebody 
18 with ALT, and they gave that on the 11th, 
19 the day after the incident. And then each 
2 0 crew member also gave a time line type 
21 statement, which is much longer, sort of 
2 2 goes through each day of what they were 
2 3 doing while they were out there. And they 
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1 are in here, and I want to let you know 
2 that's what's in this document. There is 
3 nine statements total, three from each 
4 individual and given to different people 
5 at different times, okay? 
6 A Okay. 
7 Q All right. Let me show you --
8 let's take a look at the very first 
9 statement you've got there, and 

10 particularly -- now, you've never seen 
11 these, right? 
12 A No, sir. 
13 Q Have you had a chance to look 
14 through them to make sure you've never 
15 seen any of these? 
16 A Yes, sir. I have not. 
17 Q Okay. All right. Let's look at 
18 the first statement that was given by Josh 
19 Cook. It's marked as - it's the very 
2 0 first page. But I would like you to rum 
21 with me, if you would, sir, to page 3 of 
22 7. Do you see that? 
23 A Yes. 
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1 Q Okay. And this is the statement 
2 that the crew leader, Josh Cook, was 
3 giving to the Occupational Safety and 
4 Health Administration under oath. 
5 A Okay. 
6 Q Do you understand that? 
7 A Yes. 
8 Q In this statement — well, back up 
9 one page. Excuse me. Back up to page 2 

10 to the very bottom. 
11 A Okay. 
12 Q It said here the Cingular guy Damon 
13 - go to the next page - and RF guy --
14 RFS guy Scott came out to check the 
15 progress of the site. I'll move on in 
16 just a second. Let me just tell you that 
17 they have told me and identified by 
18 photographs that this Damon was Damon 
19 Depew — 
20 A Okay. 
21 Q — and that they also identified 
2 2 that this Scott was Scott Ingram. 
2 3 A Okay. 
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1 Q And is Scott Ingram a Cingular 
2 employee? 
3 A That's my understanding, yes, sir. 
4 Q Okay. The next sentence, we went 
5 over the fact that I was not able to do my 
6 job because of the people working on the 
7 ground and what were we going to do to get 
8 this site done. I told them — this is 
9 Josh — I told them that I was not going 

10 to work above others and I was going to 
11 have a hard time completing the job 
12 because of poor planning on the job. All 
13 right. The next sentence, they - and he 
14 has testified to this ~ this is — he 
15 says that Damon and Scott or at least 
16 maybe Damon made some phone calls on my 
17 behalf asking for another week to complete 
18 the job. They got denied and told me it 
19 needed to be able to test on Tuesday. Do 
2 0 you see that? 
21 A Yes. 
22 Q Okay. Do you have any recollection 
2 3 of being asked by anybody on behalf of the 

1 ALT crew to have additional time to 
2 complete their work while the BetaCom 
3 people were working below? 
4 A No, sir, I don't. 
5 Q Okay. Do you have any recollection 
6 of denying any type of request for 
7 additional time for the ALT crew to 
8 perform its work? 
9 A No, sir, I don't. 

10 Q Okay. Now, are you denying in any 
11 way that this occurred? 
12 A I'm denying that I have any 
13 recollection of this occurring. 
14 Q Okay. Just to make sure, I don't 
15 want to sit here and play a word game with 
16 you, but my ultimate question is this: 
17 Can you as we sit here today neither admit 
18 nor deny that you actually were called by 
19 Mr. Depew about this issue to start with? 
2 0 MR. NORMS: Object to the form. 
21 A I don't recall any conversation of 
2 2 this nature. That's all I can answer. 
2 3 That's the only way I know how to answer 
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1 your question. 
2 Q I understand. I'm just trying to 
3 get an answer for me. Now, you're not 
4 denying that it happened, though, right? 
5 Or are you? Or well, that's really the 
6 only question. You're neither denying nor 
7 admitting that it happened? 
8 A I'm saying that I don't remember 
9 this ever happening. 

10 Q Okay. Fair enough. That's good 
11 like it is. Okay. Let's move along. Let 
12 me turn your attention to another set of 
13 statements. Now, this was - this was in 
14 the chronology that Mr. Cook provided. 
15 I'm going to refer you specifically to ALT 
16 crew 0013. Do you see that? Just go to 
17 page-page 13. 
18 A Okay. 
19 Q Okay. Are you with me? 
2 0 A Yes, sir. 
21 Q He's got dated here — this is Mr. 
2 2 Cook again, the ALT crew foreman, on March 
2 3 8 of '06 — I won't read the whole tiling. 

1 He talks about coming on site, doing what 
2 they are doing, then he says something 
3 about get down to the middle of it 
4 somewhere right in here. 
5 A Right. 
6 Q Let's see. I worked in the shelter 
7 with the two radio guys, BetaCom, 
8 installing eighteen diplexers, building a 
9 rack, asking them around lunch time where 

10 to go for lurch. They said follow them, 
11 so we all went to lunch at a Chinese 
12 restaurant. We followed them there. 
13 Okay. Now, the next sentence, he says we 
14 got back and Don, Damon, and Scott from 
15 RFS were there. And again, we've asked 
16 him to identify these, and he identified 
17 them by photographs and he identified Don 
18 as Don Stoehr. Do you know who he is? 
19 A I understand he's an FE for — for 
2 0 Cingular. 
21 Q And he works for Cingular? 
22 A Yes, sir. 
23 MR. DEAN: That's the field 

15 (Pages 57 to 60; 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-28 Filed 06/06/08 Page 16 of 36 

FREEDOM COURT REPORTING 

61 

1 engineer? 
2 THE WITNESS: Yes, sir, that's 
3 correct. 
4 Q And Damon he identified as Damon 
5 Depew by photograph and also identified 
6 Scott as Scott Ingram by photograph. 
7 A Right. 
8 Q Your understanding, of course, is 
9 he's a Cingular employee? 

10 A Yes, sir. 
11 Q Okay. He then says we had a 
12 meeting for about two hours with the radio 
13 guys in the building. Are you familiar at 
14 all with that occurring? 
15 A No, sir. 
16 Q Has anybody ever told you that that 
17 happened? 
18 A No, sir. 
19 Q We discussed that I could not meet 
2 0 their deadline by Tuesday to test out the 
21 site. Let me ask you, first of all, at 
2 2 that time — well, have you done anything 
2 3 to — since you're the person that's being 
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1 offered by Cingular to testify as to 
2 scheduling, are you aware of any 
3 scheduling whereby the site was supposed 
4 to be set up by the Tuesday following 
5 March the 10th, which would have been the 
6 14th? Are you aware of the scheduling 
7 whereby the site itself was supposed to be 
8 ready to test by the 14th? 
9 MR. NORMS: Object to the form. 

10 A No, I'm not aware. The only 
11 scheduling discussions that I'm aware of 
12 at all would be any that might have 
13 happened on the weekly call. 
14 Q Okay. Are you aware of the term 
15 being — they use this term, and I had 
16 never heard of it before, have you ever 
17 heard of the term of a site being 
18 playable? 
19 A No, sir. 
2 0 Q Okay. What they told me is that 
21 basically, that means that they would have 
2 2 their antennas up high and their equipment 
2 3 up, all installed, and that the site would 
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at least be able to - be able to test out 
through use of the electronic equipment 
and the COW, and what they meant by that 
as I understood it is that that means that 
now this tower is playable, we can go test 
it, we can run around to the various 
places to see hey, is this tower - do we 
have our antennas up there correct? 

A Certainly. 
Q All right. And again, I ask does 

playable sound like a term in the 
industry? Have you ever heard of it? 

A I haven't heard the term, but based 
on what you've described, it would make 
sense. 

Q Okay. All right. Moving along, it 
says that Damon and Scott agree, they said 
sounds like we need to do this next week, 
not this Tuesday. Again, is this anything 
that you're familiar with -

A No, sir. 
Q - from your discussions with Mr. 

Depew? 
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A No, sir. 
Q How about with anybody else? 
A No, sir. 
Q Okay. All right. Down here, Don, 

the site tech, was there. He explained 
what he thought about it. I had to call 
WesTower because I didn't want to work on 
the tower at night for the changeover. 
Are you familiar at all with any issues 
being raised or brought to your attention 
about doing work on the tower at night? 

A No, sir. 
Q Is anybody at Cingular to your 

knowledge knowledgeable about that or 
would have knowledge? 

A No, sir. That would be something 
that I would remember because I'm not 
aware that you ever do any kind of night 
tower work. That would be something that 
I think I probably would remember if I had 
been a part of that conversation. 

Q Why would you remember something 
like that? I mean, what is it about 
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1 working at night that would make you 
2 remember that? 
3 A I've just never heard of people 
4 working on towers at night. 
5 Q And what's the — what's the — I'm 
6 not going to ask you what the reason is 
7 you've never heard that, but what's your 
8 understanding of why you don't do work on 
9 the towers at night? 

10 A I just - it's just not something 
11 that — that we have ever talked about. 
12 That's something that's -- so it would 
13 just be unique and unusual. 
14 Q Is it in any way a safety related 
15 issue? 
16 A I don't know enough about that side 
17 of the business to be able to offer an 
18 opinion there. It just would be such an 
19 unusual thing that I think I would have 
2 0 remembered it. 
21 Q Okay. Would it be in your mind, or 
2 2 in Cingular's mind, common sense that work 
2 3 at night is more dangerous than work 
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1 during the day? 
2 MR. NORMS: Let me just object 
3 because we've got ~ and I talked to Clay 
4 about this yesterday. There is one 
5 specific request about information on a 
6 night climb, and I forget what number it 
7 is, but we've identified Karen to respond 
8 to that, plus it deals with tower work, 
9 which Karen is — will be dealing with. 

10 MR. JOHNSON: Okay. That's fair 
11 enough. And I'm just--and thank you, 
12 Patrick, because I'm still kind of trying 
13 to get used to this notice, but thanks. 
14 MR.NORRIS: That's fine. I wasn't 
15 trying to interrupt you. I'm just hying 
16 to make sure we're all on the same page. 
17 MR. JOHNSON: You're helping me 
18 move along. 
19 Q Okay. Of course, then it says 
2 0 Damon called someone to get answers. They 
21 told him we would not get any more time. 
2 2 It needed to be done by Tuesday, so that's 
2 3 what he told me. Any recollection? 
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A No, sir. 
Q I'm going to skip back to another 

crew member's statement. Let's go to -
let me show you. This is going to be a 
statement that was given by Matt Deadmond. 
Look starting at page 36. Okay. Go over 
to page 37, and the very last paragraph 
he's got on blank. He doesn't have a 
date. My understanding from the testimony 
of his boss who asked him, I think, to 
prepare this that Matt couldn't remember 
dates, so he just wrote out basically 
chronologically in his mind what happened. 
So the reason there are no dates is 
because of that. But let's read what he 
says at the bottom here. The next day 
towards the end of the day, Damon showed 
up and discussed problems. Damon said the 
antennas should have already been changed 
out and that we only had until Tuesday to 
complete all the work on top and bottom. 
Again, I'm going to ask you did Damon ever 
bring it to your attention that the work 

68 

on top and bottom needed to be done by 
Tuesday the 14th? 

MR. NORRIS: Object to the form. 
A No, sir. 
Q Okay. And did Cingular have any 

type of schedule whereby it expected the 
tower to be at least operational, whether 
it had its electronic equipment inside or 
in a COW hooked up to the new tower 
equipment, be operational by the 14th, 
that Tuesday? 

A None that I'm aware of. 
Q Okay. Are you familiar with any 

communications to you about a cutback to a 
shelter? Do you know what I'm talking 
about when I say a cutback to the shelter? 

A I'm not familiar with that term. 
MR.NORRIS: Cut over? 

A Are we talking about cut over from 
- from a COW to a shelter. 

Q You know, I don't know. I'm just 
asking have you ever heard the term 
cutback starting off with? 

17 (Pages 65 t o 68) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case1:06-cv-01486-KOB Document 162-28 Filed 06/06/08 Page 18 of 36 

FREEDOM COURT REPORTING 

69 

1 A No, sir. 
2 Q Okay. But you're familiar with the 
3 term cut over? 
4 A Yes, sir. 
5 Q Okay. Have you ever in your 
6 recollection received any E-mail or 
7 notification of the tower crew or the 
8 companies working out there being unable 
9 to finish the cutback or cut — have you 

10 ever heard of this - the cutback as - by 
11 Monday as a result of the accident that 
12 happened on Friday? 
13 A No, sir. 
14 Q Okay. Let me show you what I'm 
15 going to mark as Plaintiffs 3 to your 
16 deposition. 
17 (Whereupon, Plaintiffs Exhibit 3 was 
18 marked for identification and the same is 
19 attached hereto.) 
2 0 Q I'll ask you to take a look at 
21 that, if you would, sir. Let me just tell 
2 2 you, first of all, this is an E-mail that 
2 3 was produced to us by Cingular in this 
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1 case. 
2 A Yes, sir. 
3 Q And although the top of it is cut 
4 off, at the bottom, you can see that it's 
5 got regards comma Gabe Gruzynski? 
6 A Yes, sir. 
7 Q And you and I have already talked 
8 about who Gabe Gruzynski is, right? 
9 A Yes, sir. 

10 Q You know him, and you know what he 
11 does, correct? 
12 A Yes, sir. 
13 Q Okay. We won't have to go into all 
14 that. This was sent out on Friday, March 
15 10, at 4:31 p.m., and it's got you 
16 identified as actually the first person 
17 identified as a recipient of this E-mail. 
18 A Yes. 
19 Q Do you see that? 
2 0 A Yes. 
21 Q Do you have any - any reason to 
2 2 dispute or doubt that this E-mail was 
2 3 actually sent to you? 
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1 A No, sir. I'm familiar with this 
2 E-mail. 
3 Q Okay. It says here, of course, as 
4 many — you're familiar with this E-mail 
5 already? 
6 A Yes. 
7 Q And What is it about this E-mail 
8 that you're familiar with? 
9 A Well, this was -

10 Q That makes you familiar with this 
11 E-mail? 
12 A This was the E-mail that I recall 
13 having received that told me about the 
14 accident and that someone had — had died 
15 on the site. 
16 Q Is this the first time you learned 
17 about the accident? 
18 A Yes, sir. 
19 Q Okay. Did you receive — the time 
20 on it, of course, is 4:31. It's coming 
21 from Gabe Gruzynski. Now, what I don't 
2 2 know is if that's 4:31 Eastern or 4:31 
2 3 Central because I think he may have been 
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1 or could have been sending this from 
2 Florida because I think he worked over in 
3 there. He's got a mobile phone of 813. 
4 Is that a - to your knowledge, is that a 
5 Florida exchange? 
6 A I believe it is. 
7 Q I mean, not exchange, but an area 
8 code? Okay. In any event, at least as of 
9 3:31 p.m. Central or - first of all, let 

10 me just ask you, were you in Birmingham 
11 when you received word? 
12 A No, sir. As I recall, I was 
13 actually in Greenville. I was off work 
14 that day. 
15 Q Okay. 
16 A And I had driven down to pick up my 
17 daughter from school. And so I was not in 
18 Birmingham when I found out. 
19 Q Is this - okay. So is this 
2 0 something that you would have received on 
21 a handheld device? 
22 A Yes, sir. I would have gotten this 

; 2 3 on my Blackberry. 
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1 Q Okay. When you say Greenville, are 
2 you talking about Greenville, South 
3 Carolina? 
4 A No, sir, Greenville, Alabama. 
5 Q Greenville, Alabama. 
6 A Yes, sir. 
7 Q Okay. So you're within the Central 
8 time - anyway, in any event, you received 
9 a — the first time you heard of it was 

10 either at 3:31 Central time or 4:31 
11 Eastern time; is that right? 
12 A I don't remember the time of day, 
13 but it would have been --1 mean, 
14 following the logic you've laid out, it 
15 woul d have been after 3:31. 
16 Q I mean, and that logic, that's 
17 also, in part, indicated here on this 
18 E-mail, correct? 
19 A Yeah. I don't - I'm like you. I 
2 0 don't know if this was Eastern time 
21 stamped or Central. 
22 Q Yeah. I don't, either. So either 
23 at 3:31 or 4:31. 
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1 A Right, yes, sir. 
2 Q Okay. All right. All right. The 
3 first question, the first sentence, of 
4 course, is about the accident, and then 
5 Mr. Gruzynski then says long story short, 
6 the cutback to the shelter will not take 
7 place Monday night. Do you know what he's 
8 talking about there? 
9 A I don't know specifically what he's 

10 talking about. I can make some 
11 assumptions, but I don't know 
12 specifically. 
13 Q Well, at the time that you received 
14 this E-mail, what was your understanding 
15 of what long story short, the cutback to 
16 the shelter will not take place Monday 
17 night? 
18 A Honestly, I don't even remember 
19 reading that sentence in this E-mail. I 
2 0 kind of stopped at the first sentence. 
21 Q Okay. The next sentence, of 
2 2 course, says the people capable of 
2 3 rebuilding the site so it would be ready 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

' 18 
19 
20 
21 
22 
23 

75 

for this cut were out there and are 
obviously a bit shaken up. Do you recall 
reading that? 

A No, sir. As I — as I think back 
to when I got this E-mail, the - my — 
the recollection I have is that someone 
had died on the site. 

Q Assume if you will for me that this 
cutback is the same thing as a cut over, 
if you would. What is a cut over? 

A Generally speaking, it would be 
when you were bringing a COW, or a 
portable cell site as we talked about in 
our last time together, you will move the 
antenna lines to the COW so that you have 
a - or it will have a portable site. In 
any event, you have a portable site that's 
talcing traffic, and the puipose for that 
is so that you can do work on the 
permanent site without losing coverage. 
So a cut over could be either cutting from 
the permanent site to the portable, the 
temporary site, or the reverse. 
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Q Okay. If what he's talking about 
here is, in fact, a cut over, then what's 
your understanding of what this means that 
he sent to you? 

A What this would mean is that the 
folks on his team who would have been 
doing the work inside the shelter, the 
radio work, would not be able to finish 
that radio work in time to cut the site 
back on this Monday night that he refers 
to. 

Q Okay. Would that not also be true 
because at that time, the antenna swaps 
had not been completed? 

A And I apologize. I don't know. I 
don't know what the status of those were. 

Q I'll tell you what they were. 
A Okay. 
Q And give you a little help here. 
A Okay. 
Q At that time, I think they had 

swapped one actual antenna out and were in 
the - on one face at one height. 
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1 A Okay. Okay. 
2 Q And that was it. 
3 A Okay. 
4 Q At the time of the accident, they 
5 were actually lowering out two more, I 
6 think from the same face on the same 
7 level. 
8 A Okay. Okay. 
9 Q So in other words, basically, this 

10 tower which was supposed to have swapping 
11 out of eighteen antennas had only one 
12 antenna that was swapped. 
13 A I see. 
14 Q Okay. All right. They, of course, 
15 have testified that it was their 
16 understanding that all of the — I say the 
17 crew — ALT crew members have testified it 
18 was their understanding that they were 
19 supposed to have the site playable, which 
20 in their minds meant had all eighteen 
21 ready to go. 
22 A I see. 
2 3 Q So that the tower itself could be 

7 8 

1 tested. And that's my understanding. 
2 With that in mind — 
3 A Yes, sir. 
4 Q With that in mind - with that in 
5 mind, a cut over to the shelter, if it 
6 had, in fact, taken place on Monday, 
7 assuming, you know, there has not been any 
8 more work done out there because of this 
9 accident, a cut over to the shelter would 

10 not have been ~ you wouldn't have been 
11 able to really test the site at all, 
12 correct? 
13 MR. NORMS: Object to the form. 
14 A That's a fair statement. 
15 Q Okay. All right. And if he's, in 
16 fact, talking about a cutback, then it 
17 would not be able to take place. If he's 
18 talking about a cut over, then that would 
19 mean — well, strike that. 
2 0 Let me ask you this: Was there, in 
21 your knowledge as to the scheduling of 
2 2 this site, a scheduling that the cut over 
2 3 or the payability, as you and 1 have 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
2 3 

79 

discussed what that means, was supposed to 
be ready to go by Monday night following, 
unfortunately, the date of these 
unfortunate events? 

A I don't know the answer to that 
question. Reading this E-mail, that seems 
to make sense, but I don't know the answer 
to that question. 

Q Okay. Well, that's why I'm asking 
because I understand you're being put up 
for the purpose of the scheduling issues 
as it relates to the work being done on 
the site, so my question to you is what is 
your knowledge as to when this site was 
supposed to be ready to at least be 
tested? 

A Generally speaking, we were 
targeting having the site on the air 
sometime before the race, the Talladega 
race, which I believe was in early April. 

Q I understand that. 
A And that's the - that's really the 

target date that I kind of keep an eye on. 
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Q Okay. 
A And so I don't know about the — 

I'll call this an interim date. I don't 
know about that. 

Q Okay. Do you have any - you don't 
know about that, so I take it you don't 
recall there being an interim date such as 
the Monday night or even the Tuesday night 
that the crew members talk about as far as 
the tower being playable? 

A Yes, sir, that's right. 
Q Okay. Are you denying that that 

was part of Cingular's schedule? 
A No, sir. No, sir. 
Q Okay. I'll just read some more of 

that E-mail, if I could here. 
A Sure. 
Q This, of course, is the one that 

was sent to you. It says I know questions 
have arisen about hard hats, but this 
wasn't an issue where they entered the 
shelter — excuse me — but this wasn't an 
issue where thev entered the shelter this 
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1 morning and the tower crew was still on 
2 the ground, nor would a hard hat have done 
3 anything, as an antenna falling from that 
4 height would have gone through the roof of 
5 the shelter, much less a hard hat. All 
6 right. Do you recall reading this portion 
7 of this E-mail? 
8 A No, sir, I - the first - the 
9 first sentence is really what stuck in my 

10 mind about this E-mail. 
11 Q Do you have - does Cingular have 
12 any criticism of BetaCom employees for 
13 their failure to wear hard hats? 
14 MR. NORMS: Object to the form. 
15 A The expectation and part of the 
16 requirement for a vendor to become a 
17 subcontractor is that they have safety 
18 programs in place, and so we would expect 
19 them to be aware of, monitor, and adhere 
20 to their safety programs. 
21 Q Okay. Does Cingular take the 
2 2 position at all that a hard hat would have 
23 in any way prevented, particularly the 
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1 person that was hit, Mr. Cotton, from 
2 being harmed? 
3 A I don't think there's any way to — 
4 MR. NORRIS: Let me just before you 
5 answer, I'm going to let you answer, but 
6 just before you answer, let me just object 
7 to the extent that that subject matter is 
8 not set forth in the notice and he's not 
9 being tendered, certainly, in that regard. 

10 MR. JOHNSON: Well, okay. 
11 MR. NORRIS: I'm going to let him 
12 answer, but I — 
13 MR. JOHNSON: I know. I just 
14 disagree with you, Patrick, because I 
15 think there is a — and I seem to recall, 
16 and I know you're not putting him up for 
17 this purpose, but I thought I would at 
18 least ask it. I think we've got some 
19 parts to this notice that ask about, yeah, 
2 0 Cingular's positions regarding any 
21 allegation that Mr. Cotton was guilty of 
2 2 contributory negligence. 
2 3 MR. NORRIS: That's right. Clay 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

; 17 
: 18 

19 
20 
21 
22 

! 23 

83 

and I talked about those yesterday, and my 
understanding from talking with him is I 
told him my problem with having somebody 
actually answer those questions for a 
myriad of reasons based on our objections. 
What I had talked with Clay about doing is 
reaching an agreement with Clay that we 
wouldn't discuss those issues in any of 
these corporate rep depositions but that 
we would revisit your interrogatories on 
that issue and answer those. 

MR. JOHNSON: Right. Because those 
interrogatories, we've asked those 
interrogatories - I think Mr. — Mr. Dean 
is actually the one that sent those 
interrogatories and y'all objected to 
them. We sent similar interrogatories to 
both ALT and WesTower, and they initially 
objected. 

MR. NORRIS: I think - yeah, you 
did to us, too, 

MR. JOHNSON: Yeah, we did. I 
know. I'm just saying y'all just objected 

84 

and that's all we've gotten. ALT and 
WesTower have responded, and I think ~ 

MR. THOMASON: We've discussed it. 
MR. JOHNSON: I know. I'm just -
MR. NORRIS: We're just talking 

about it. 
MR. JOHNSON: Yeah. I'm putting it 

on the record. That's all. 
MR. NORRIS: Yeah. We will revisit 

those. We'll maintain our objection, but 
go ahead and answer them the same way 
WesTower and ALT did. 

MR. JOHNSON: That's fine. That's 
fine. 

Q Let me ask you this: Do you know 
anything about - well, do you have any 
reason to dispute this statement in here 
by Mr. Gruzynski that a hard hat would not 
have done anything falling from that 
height as it would have gone through the 
roof of the shelter, much less a hard hat? 

MR. NORRIS: Same objection. Also 
calls for the witness to speculate. 
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1 A I don't have any idea. 
2 Q Do you have any knowledge about the 
3 ability of the roof of one of these place 
4 to stop an antenna falling from two 
5 hundred and seventy feet? 
6 MR. NORRIS: Same objection. 
7 A No, sir. 
8 Q Okay. All right. We can move -
9 yeah, you - we can put all that aside. 

10 We can go on to our next topic. 
11 MR. NORRIS: You're at 20. 
12 MR. JOHNSON: We're at 20? Thank 
13 you. 
14 MR. NORRIS: Let me just for the 
15 record, we've got - I don't recall 
16 Leslie's letter specifically, but Terry, I 
17 believe, had been identified. We need to 
18 add Karen and J.D. just to make sure that 
19 eveiybody in the loop that had involvement 
20 is involved in responding to that 
21 question. 
22 MR. JOHNSON: Okay. Five minutes 
2 3 until the tape change. Maybe we can cover 
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1 this topic and maybe another one if I'm 
2 lucky. 
3 (Whereupon, an off-the-record discussion 
4 was held.) 
5 Q Number 20, the actions and 
6 identification of any Cingular agent who 
7 was present at the communications tower. 
8 Now, are you aware of or can you on behalf 
9 of Cingular identify any Cingular agent, 

10 servant, or employee who was present at 
11 the tower site during the months of 
12 February and March? 
13 A My understanding is that at various 
14 times, Scott Ingram was there, Don Stoehr 
15 was there as employees. I believe that as 
16 contractors or subcontractors, Damon Depew 
17 went in the early stages, planning stages. 
18 Q How is it that you're aware of Mr. 
19 Depew going out there during the early 
2 0 stages? 
21 A Looking at - I believe it was 
2 2 reading over an interrogatory I think is 
2 3 where I came across that. 
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1 Q Okay. Do you have any awareness of 
2 him being out there„during the time period 
3 that we were talking about earlier, the 
4 couple of days right there leading up to 
5 this accident? 
6 A No, sir, I don't. 
7 Q Do you know anybody at Cingular 
8 that would have that knowledge if you 
9 don't? That's probably not a fair 

10 question because I know you're sitting 
11 here and I see your gears turning going 
12 what in the heck did he just ask me? 
13 A No, but I'm just not aware of any 
14 conversation that — that I've had with 
15 anyone or anything that I've read that 
16 would help me with that question, so I 
17 apologize. I don't. 
18 Q That's fine. What have you done, 
19 though, to try to find out what ~ what -
2 0 excuse me. What have you done to find out 
21 whether or not Mi*. Depew came out onto 
2 2 that site during the days, the couple of 
2 3 days we've been talking about, the two or 

1 three days - two days, I should say, 
2 prior to the incident? 
3 A Read the interrogatories. 
4 Q Anything else? 
5 A No, sir. That's all. 
6 Q Okay. And I know you haven't read 
7 these statements, which they've identified 
8 him as having been out there? 
9 A Right. 

10 Q All right. Do you know what Mr. 
11 Depew was doing out there during the early 
12 stages that you are aware of? 
13 A Generally speaking, when we get 
14 ready to do some time of a tower mod, 
15 especially if there is going to be a 
16 shelter swap, as I understand was 
17 happening at this site, they will have an 
18 all-hands visit and a number of people 
19 will show up for that. So I don't know 
2 0 this exactly, but my thinking is that he 
21 probably went as part of that all-hands 
2 2 visit. And it's basically a coordination 
2 3 visit where the discussion is had about 
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1 where is the shelter going to be placed, 
2 if there is going to be a COW involved, 
3 where is that going to be placed, those 
4 type of discussions. Are there any type 
5 of access issues at the site? Generally 
6 speaking, someone from the tower company 
7 would be there. So my thinking is that — 
8 and I don't know this exactly, but my 
9 thinking is that he possibly was involved 

10 as part of that type of visit. 
11 Q Does that all-hands visit ever 
12 encompass any safety issues in this — you 
13 called it a coordination visit, but does 
14 it, as part of the coordination visit, 
15 involve issues relating to safety on the 
16 work site? 
17 MR.NORPJS: Object to the form. 
18 A Not of which I'm aware. 
19 Q Okay. You also mentioned, of 
2 0 course, you're aware of Mr. Ingram and Mr. 
21 Stoehr coining on site. Do you know when 
2 2 Mr. Ingram was on that site? 
2 3 A I remember reading, I think, again 
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1 in an interrogatory that possibly two days 
2 before the accident that Mi-. Ingram and 
3 Mr. Store were — went to the site just to 
4 see what progress was. I think they were 
5 tiying to understand the progress of the 
6 site so that they could coordinate with 
7 the other things they were doing. 
8 Q Are you aware of either Mr. Stoehr 
9 or Mr. Ingram having any conversations 

10 with the crew members of ALT as it related 
11 to their concerns about working overhead 
12 of another crew from another company? 
13 A No, sir, I don't think I am. 
14 Q Okay. Have you had conversations 
15 with Mr. Ingram or Mr. Store about those 
16 issues? 
17 A No, sir. 
18 Q So you've never asked them if they 
19 ever had that kind of a conversation? 
2 0 A No, sir. 
21 Q Okay. How about them being present 
22 at the time that the ALT crew members say 
2 3 they were there on the two days prior to 
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1 the accident and Damon Depew being there? 
2 That question was asked poorly. I'll 
3 strike it and ask it again. 
4 MR..NORRIS: Thank you. 
5 MR. JOHNSON: Sorry. You're 
6 welcome. 
7 Q Are you — are you aware of either 
8 of them telling you that they were on site 
9 at the same time as Mi*. Depew? 

10 A I don't recall that being in — in 
11 the document that I read. I don't recall 
12 them mentioning that. 
13 Q And what document was that that you 
14 read? The interrogatories? 
15 A I believe that's what it was. 
16 Q Okay. 
17 A I've read quite a few documents, so 
18 I believe that it was an interrogatory, 
19 though. 
2 0 Q Okay. Did you undertake any 
21 efforts to ask either Mr. Ingram or Mr. 
2 2 Stoehr about Mr. Depew's presence when 
2 3 they were out there as part of your being 
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1 prepared for this deposition today? 
2 A I did not. 
3 Q Okay. Refresh my recollection. I 
4 know we've — we've got number 20 
5 identified for both yourself, for Ms. 
6 Roth, and also for J.D. Hams. Ms. Roth 
7 was the — and I forget the name of the 
8 subgroup, but it dealt with the tower. 
9 A Recon, real estate construction. 

10 Q All right. And that's not either 
11 Mr. Ingram or Mr. Stoehr's bailiwick, is 

[ 12 it? 
13 A That's correct. They are part of 
14 the operations team. 
15 Q Okay. Is that J.D. Harris's area? 
16 A Yes, sir. 
17 Q Okay. What's the name of that area 
18 again? 
19 A Operations. 
2 0 Q Thank you. Oh, you just said that. 
21 Duh. Okay. Listen. I think I've got one 
22 minute. Yes. Okay. Let's see if lean 

' 2 3 ask you another question here before I -

23 (Pages 89 t o 92) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case1:06-cv-01486-KOB Document 162-28 Filed 06/06/08 Page 24 of 36 

FREEDOM COURT REPORTING 

93 

1 before his tape runs out. I'll tell you 
2 what. Let's go ahead and take a break. 
3 With one minute left, that's fine. Let's 
4 take a break. We're at a good stopping 
5 point. 
6 THE VIDEOGRAPHER: The time is 
7 11:05. We're now off the record. 
8 (Whereupon, a break was taken.). 
9 THE VIDEOGRAPHER: The time is 

10 11:22. We are now back on the record. 
11 This begins tape number two. 
12 Q Mr. Newberry, let me back up a 
13 second and go back to topic number 19. I 
14 think you had testified a little bit about 
15 something about you were — and I'm 
16 paraphrasing — but your knowledge of 
17 scheduling goes back to these Wednesday 
18 calls; is that right? 
19 A Yes, sir. 
2 0 Q What is Cingular's knowledge about 
21 the scheduling of this particular site to 
2 2 be up and playable or up and usable on 
2 3 that Tuesday following the accident? 
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1 MRNORRIS: Objection. Asked and 
2 answered. 
3 A The time frame for the site being 
4 on the air to my knowledge, the date that 
5 we were tracking was to have the site on 
6 the air before the race which was in early 
7 April. 
8 Q What is ~ okay. So does Cingular 
9 have any knowledge about their being a 

10 timetable for having the equipment, 
11 antenna equipment installed so that the 
12 site could be tested by that Tuesday 
13 following the accident? 
14 A None that I'm aware of. 
15 Q Does Cingular have any knowledge? 
16 A None that I am aware of on 
17 Cingular's behalf. 
18 Q Okay. Have you — what have you 
19 done to find out if there have been any 
2 0 knowledge? 
21 A The interrogatories -
22 Q What have you done to find out — I 
2 3 apologize. What have you done to 
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determine within the schedules that 
Cingular was following whether or not 
there was any schedule for having that 
tower up and ready to at least be tested 
by the Tuesday following the accident? 

A The interrogatories that I read 
didn't specifically deal with that date, 
so that's why I don't have any awareness 
of it. 

Q Did you review any Cingular 
documents? 

A None other than the 
interrogatories. 

Q Just the interrogatories? 
A Yes. 
Q So you've not reviewed any of the 

spreadsheets or, I forget, what's the 
other term? 

MR. NORRIS: Work order, tracker. 
Q Tracker? 
A The tracker, as best I recall, 

didn't have this Tuesday date on it. The 
work order date, I reviewed the work order 
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date, and it also had an OTA date in late 
March which was targeted. 

Q You reviewed more than just the 
inteiTogatories, then? 

A For the — I was telling you about 
the documents that I had read, yes. 

Q You reviewed more than just the 
interrogatories for the purpose of 
determining the scheduling of events that 
surrounded the time of this incident? 

MR. NORRIS: Object to the form. 
A I reviewed the documents that I 

just mentioned to you. 
Q Interrogatories and the tracker? 
A And a work order. 
Q And a work order? 
A Yes. 
Q Okay. And that's it? 
A Yes, sir. 
Q Okay. And is it your testimony — 

is it Cingular's testimony that they have 
no knowledge of there having been any 
scheduling or any set schedule that the 
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1 subject tower was supposed to be up and 
2 playable or at least testable by that 
3 Tuesday following the accident? 
4 MR. NORMS: Objection. Asked and 
5 answered. 
6 A That is correct. 
7 Q I think you also, in response to 
8 when we were talking about topic number 19 
9 said something about the way that — that 

10 in your meetings, y'all discussed the work 
11 and that the work - the work out there is 
12 supposed to be performed — performed 
13 sequentially, correct? 
14 A Yes. 
15 Q Wouldn't you agree with me, sir, 
16 that - that trying to have the tower work 
17 performed while the electronic work inside 
18 the building is not sequential? 
19 A I would agree with that. 
2 0 MR.NORRIS: Object to the form. 
21 Q Okay. And so that if it was being 
2 2 performed in that fashion, a nonsequential 
2 3 fashion, that that would be in violation 
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1 of what Cingular's normal practice or 
2 established practice is for scheduling 
3 events that take on — that take place out 
4 at the work sites? 
5 MR. NORRIS: Object to the form. 
6 A I don't really know how to answer 
7 that question. The normal procedure is 
8 that we do the work in a sequential 
9 nature. We don't generally - in fact, 

10 I'm not aware ever that we would have a 
11 tower crew and - and another crew working 
12 simultaneously on a site. 
13 Q Okay. Is that contrary to 
14 Cingular's procedure or policies in terms 
15 of the way that they schedule the work 
16 that is to be performed at a particular 
17 site? 
18 MR. NORRIS: Object to the form. 
19 A I'm not aware of a procedure or 
2 0 policy related to that. It's just common 
21 sense as — as it relates to a project 
2 2 manager. 
23 Q So as I understand, you're not 
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aware of any policy. Now, is Cingular 
aware of any policy? 

A None that I'm aware. 
Q Remember now, sir, I'm asking 

Cingular. I'm not talking to you. 
A I understand. I understand that. 
Q All right. 
A I understand that. 
Q All right. All right. So as far 

as — so as far as Cingular's concerned, 
there is not a written policy. It's just 
a common sense that they perform the work 
or that they schedule work to be performed 
in a sequential basis as opposed to having 
crews overlap one another, correct? 

A That's correct. 
Q Okay. And that to have two crews 

overlapping one another with their work 
would be contrary to that common sense 
policy, correct? 

MR. NORRIS: Object to the form. 
A Right. 
Q Correct? 

100 

A Common sense planning, yes. 
Q Yes. Okay. We talked a little 

about, too, about Damon Depew's phone call 
to you, or you don't recall it, I 
understand that, but why in the world -
why would Damon Depew call you? He didn't 
really work under your department, did he? 

MR. NORRIS: Object to the form. 
Calls for speculation. 

A I don't know the answer to that 
question. 

Q Do you have any idea why he might 
have called you on this date, a day or two 
prior to the subject incident about this 
conflict between the two crews overlapping 
each other? 

MR. NORRIS: Object to the form. 
A No, sir, I don't. 
Q You don't have any idea? 
A No, sir. 
Q Okay. What inquiries or what 

efforts have you undertaken to tiy to 
determine whether or not he, in fact, has 
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1 made this call to you? 
2 A I've read the interrogatory. 
3 Q Okay. What's your phone number? 
4 A 205-542-4904. 
5 Q Okay. Now, is that your office 
6 number? 
7 A That's my cell number. 
8 Q Do you have any other phone 
9 numbers? 

10 A I have an office number, which is 
11 205-444-4904. 
12 Q Okay. 
13 A My Blackberry has a number assigned 
14 to it. I don't use it as a phone, but 
15 that number is 205-706-3872. 
16 Q Okay. Any other phone numbers that 
17 you have for your work with Cingular? 
18 A No, sir. 
19 Q Okay. Is that at this time or at 
20 — how about at the time of March the 8th 
21 or March the 9th or March the 10th of 
22 2006? 
2 3 A Yes, sir. 
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1 Q Did you have any other phone 
2 numbers — 
3 A No, sir. 
4 Q — those times? 
5 A Those would be - those would be 
6 the same numbers. 
7 Q You've had these three phone 
8 numbers — you had only these three phone 
9 numbers at that time? 

10 A Yes, sir, that is correct. 
11 Q Okay. So in other words, if I 
12 called 444-4904,1 would get your desk? 
13 A Yes, sir. 
14 Q Is that a desk phone? 
15 A Yes, sir. 
16 Q A land line? 
17 A Yes, sir. 
18 Q And if I called 542-4904,1 would 
19 get your cell? 
20 A Yes, sir. 
21 Q And that's the one you're holding 
2 2 there in your pocket or — 
23 A Yes, sir. 
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Q — next to you? Okay. And what is 
the 706-3872 used for? 

A That's my Blackberry. I don't use 
the phone in it. I use it for E-mail and 
scheduling, that sort of thing. 

Q Okay. All right. Do you have two 
phones with you today? 

A My Blackberry and my phone, yes, 
sir. 

Q Are they in the same unit or are 
they separate? 

A No, sir. 
Q Got you. Okay. 
A This is the 542 number -
Q Okay. 
A - and this is the 706 number. 
Q Got you. All right. Is there any 

kind of general number — first of all, 
you work in the office on — where is 
that? Over in — it's in Hoover or 
Riverchase, right? 

A Yes, sir, that's right. 
Q Is there any kind of general phone 

104 

number for that place? 
A Not that I know of. 
Q There is not like a — 
A I don't think we have a 

receptionist or anything like that. 
Q Is there — there's — you don't 

know of a general phone number if I wanted 
to reach that, I guess it's the operations 
center, is that what it's called? What is 
it? 

A I'm not sure it has a name. We 
call it our headquarters building. 

Q Okay. If I wanted to call the 
Cingular headquarters building in 
Birmingham and I looked it up in the phone 
book, would there be a phone number? 

A Honestly, I don't know. 
Q Okay. But you don't know if there 

is just a main number? 
A I know we don't have a 

receptionist, per se -
Q I understand that. 
A - so but I'm not aware of a main 
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1 number, no, sir. 
2 Q Have you ever had any calls that 
3 you are aware of routed to your desk by 
4 either a receptionist or by a computer or 
5 anything like that? 
6 A Not by a receptionist, and no, sir, 
7 not by a computer. It's a direct dial. 
8 Q Okay. I'm just saying, for 
9 example, if there is a main number, if 

10 it's been routed to you? 
11 A No, sir, not that I'm aware of. 
12 Q All right. Yeah, you've already 
13 told me that. Okay. 
14 MR.NORRIS: 21. 
15 MR. JOHNSON: Thank you. 
16 Q All right. 21. What is Cingular's 
17 knowledge about any of its agent, 
18 servants, or employees who performed work 
19 or services related to the antenna swap or 
2 0 upgrade? 
21 MR. NORMS: And just for the 
2 2 record, we've identified Terry, Ms. Roth, 
2 3 and Mr. Harris in response to this. 
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1 A Let me make sure I understand the 
2 question. The actions would be — or the 
3 identification would be the 
4 subcontractors, for instance, Gabe, Damon, 
5 the actions would be whatever they 
6 normally did as part of their 
7 responsibilities under the purchase order 
8 they were working. 
9 Q Okay. So again, now, this one what 

10 it appear to be is just broader in time, 
11 as I read it. 
12 MR. JOHNSON: Was that your 
13 intention, Clay, when you wrote this, that 
14 this was — 21 was supposed to be just 
15 broader in time? 
16 MR. THOMASON: Yes. 
17 MR.NORRIS: Just to help, tiying 
18 to help you out anyway, this is like the 
19 other one where Terry was identified 
2 0 obviously on the implementation side, 
21 Karen on the recon side, and Mr. Hams on 
2 2 the operations side. 
2 3 Q Okay. Speaking for Cingular, what 
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knowledge do you posses as to the 
activities of any Cingular agent, servant, 
or employee performing work, other than 
what you've told me about? You told me 
about Mr. Ingram, you told me about Mr. 
Stoehr, you told me you didn't - you told 
me about Mr. Depew at the veiy early 
stages. You told me you didn't know 
anything about Depew in later stages as we 
reached the time of the accident. What 
about other than any of those? 

A Yeah. I think on the Mr. Depew, I 
think what I indicated was I wasn't aware 
of any site visit later was what I was 
trying to communicate there. I apologize 
if I didn't communicate that well. 

Q No, no, no. I think you did. 
A Okay. Let's see. So we've talked 

about Damon, we've talked about Gabe 
Gruzynski who worked for BetaCom, and he 
was a project manager for BetaCom. 

Q Go ahead. 
A Those are the folks with whom I 

108 

guess I'm aware. 
Q What was Gabe Gruzynski's job as it 

related to that site? 
A He did project management, so he 

would have been responsible for 
coordination of the installation of the 
equipment inside the shelter in accordance 
with whatever purchase order they had been 
issued. He would have been on the weekly 
deployment call. 

Q On that same Wednesday call we've 
been talking about? 

A Yes, sir. 
Q All right. And that's the same 

Wednesday call where you don't recall 
there ever being any discussion of the 
site being playable or able to be tested 
b y -

A Yes, sir. 
Q - the couple days or the Tuesday 

following the accident? 
A Yes, sir. 
Q 20 - well, let's — let's stop for 
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1 a second here. 22 kind of feeds back from 
2 21 in a way because it's asking about 
3 Cingular's communications with any 
4 independent contractor. What do we have 
5 for number 22? Just you? 
6 A Yeah, me and Karen. 
7 Q Oh, you and Karen? 
8 A Yes, sir. 
9 Q So J.D. will not be providing 

10 testimony on behalf of Cingular in that 
11 regard. What are your knowledges about 
12 Cingular's communications with independent 
13 contractors about the work being performed 
14 at this site? 
15 A On our Wednesday call, all the 
16 contractors who were doing work on there 
17 would have representation on that call, 
18 and there would be communication and 
19 coordination with them at that point. 
2 0 Q Who were those independent 
21 contractors, as you call them? 
22 A Would you mind defining ~ are you 
2 3 defining an independent contractor as like 
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1 a Gabe Gruzynski that works for BetaCom? 
2 Is that how that would be defined? 
3 Q I really don't know because you 
4 know what, I would like to know what 
5 Cingular calls an independent contractor. 
6 A My understanding of the independent 
7 contractor would be, for instance, 
8 BetaCom, and Gabe would be working as a PM 
9 for them, and so he would be on that call 

10 representing their role into the call and 
11 the coordination efforts. 
12 Q Okay. Anybody else an independent 
13 contractor? 
14 A Damon Depew, also --
15 MR. NORRIS: Object to the form. 
16 A - would have been - would have 
17 been an independent contractor. 
18 Q How did y'all independently 
19 contract him? 
2 0 MR. NORRIS: Object to the form. 
21 Q Why is he an independent 
2 2 contractor? 
2 3 MR. NORRIS: Object to the form. 
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Calls for a legal conclusion, speculation. 
A I apologize. I don't know the 

answer to that because he was a recon 
contractor, so Karen might would be a 
better person to look at there. 

Q So you think Karen would know why 
y'all call him an independent contractor? 

MR. NORRIS: Object to the form. 
A I think she would know why we were 

using Damon. I don't know - I don't know 
the definition of independent contractor. 
I'm just telling you what in my mind the 
independent contractor is. I don't have, 
you know, a legal definition prepared for 
what an independent contractor is. In my 
mind, it's anybody that's not an employee, 
I guess, a direct employee. So for 
purposes of this question, that would be 
Damon and Gabe and — those were the guys 
that I'm most familiar with. 

Q Okay. And that's your 
understanding of an independent 
contractor? 

112 

A Yes, sir. 
Q Okay. Any other independent 

contractors that y'all communicated with 
as related to this work? 

A None that I'm aware of, no, sir. 
Q That you're aware of? Well, I 

mean, I'm asking Cingular now, and you're 
testifying on behalf of Cingular as to 
what --

A Yes, sir, and as it relates to 
Cingular on the ~ I think that on this 
question, Karen would help us better with 
the real estate piece, but on 
implementation, BetaCom would be the 
independent contractor. 

Q All right. Well, as to the 
implementation part, what other — are 
there any other independent contractor 
people other than Gabe Gruzynski that 
you're aware of? 

A No, sir. 
Q That worked on this site? 
A No, sir. 

28 (Pages 109 to 112) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-28 Filed 06/06/08 Page 29 of 36 

FREEDOM COURT REPORTING 

113 

1 Q Okay. And, again, you don't know 
2 why Mr. Depew, who worked under Karen's 
3 side -
4 A Right. 
5 Q - would have contacted you? 
6 A No, sir, I don't. 
7 Q Okay. Do you know why he would 
8 have contacted you after the accident? 
9 A No, sir, I don't. The only thing I 

10 can think of is if he tried to contact me, 
11 maybe he was trying to let me know that 
12 something had happened, but I don't know 
13 the answer to that. 
14 Q I guess my question is can you 
15 think of any reason other than to tell you 
16 what had happened why he would contact you 
17 as opposed to the people to whom he 
18 reported? 
19 A No, sir. 
2 0 Q Cingular doesn't know the answer to 
21 that question? 
22 A No, sir. 
2 3 MR.NORRIS: Object to the form. 

114 

1 Q Are you familiar with the - are 
2 you familiar with -- well, strike that. 
3 Is - do you expect - strike that. Is 
4 Cingular, does it consider itself to be 
5 responsible for following OSHA regs and 
6 OSHA guidelines? 
7 MR. NORRIS: Object to the form. 
8 A I have no idea. 
9 Q Who was supposed to answer number 

10 23? You, right? Okay. Have you ever 
11 heard of the multiemployer workplace 
12 doctrine? 
13 A No, sir. 
14 Q Has Cingular — is Cingular aware 
15 of it? 
16 A I have no idea. 
17 MR. NORRIS: Object to the form. 
18 Q Have you made any attempts to find 
19 out what Cingular's policies and 
2 0 procedures are for work performed at a 
21 multiemployer site? 
2 2 MR. NORRIS: Let me just interpose 
2 3 an objection. I certainly did not take 
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that to be a question dealing with OSHA 
rules and regulations. I took that to 
mean scheduling involving the multiple 
independent contractors on a work site 
which Teny can speak to. But to the 
extent it's broader than that and we did 
not read it appropriately, then Terry 
would not be the one we would put up in 
response to those questions. 

Q What is Cingular's policy for work 
performed at a multiemployer site? And 
let me ask it this way, and let me ask it 
in a more strict format. What is 
Cingular's policy as it relates to 
avoiding dangers created by more than one 
contractor being on site at any one time? 

MR. NORRIS: Same objection. 
A The expectation, I think, that 

Cingular has is that each of the 
independent contractors has safety 
procedures and policies that they follow 
and that they would adhere to those when 
they are doing work at a Cingular site. 

116 

Q Can I translate that to say that in 
other words, that's something you leave up 
to your independent contractors? 

MR. NORRIS: Object to the form. 
Q Is that fair? 
A That's - that's — we expect the 

— the independent contractors to manage 
the safety of the work that they are 
doing. 

Q If you are informed by somebody, 
whether they be an actual contractor or 
somebody calling on behalf of a 
contractor, that there are people working 
on site together and they've got a 
timetable that they feel like they have to 
make, what is Cingular's duty in that 
regard or what is Cingular's position or 
responsibility in that regard to resolve 
that land of conflict, to make sure that 
you don't have one crew working or 
overlapping with the work of another crew? 

A We would — 
MR. NORRIS: Same objection. 
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1 A We would ask the vendors to 
2 coordinate with one another so as to 
3 eliminate the safety risk. 
4 Q Okay. Could you pull one vendor 
5 off versus another if you felt there was a 
6 safety risk and they couldn't get it 
7 resolved? 
8 MR.NORRIS: Object to the form. 
9 A I can't speak to that because I've 

10 never had that happen. 
11 Q Could Cingular do that? 
12 A I can't speak to that, either. 
13 Q And that's simply because you've 
14 never had that happen? 
15 A I've never had that happen. 
16 Q What if it were to happen, what 
17 would you do? 
18 MR.NORRIS: Objection. 
19 Q What would Cingular do? 
2 0 MR.NORRIS: Objection. Calls for 
21 Speculation. 
22 A I can't say. 
2 3 Q Okay. Let me give you a 

118 

1 hypothetical and see if you can - if 
2 Cingular Wireless can answer this 
3 question. 
4 A Okay. 
5 Q Cingular Wireless is informed — 
6 this is a hypothetical - is informed that 
7 there is a tower crew trying to perform 
8 work, but they are concerned about 
9 performing work overhead because there is 

10 a crew working on the ground. Are you 
11 with me? 
12 A Yes. 
13 Q Okay. And a call is placed in to 
14 Cingular, whether it be you or somebody 
15 else at Cingular, and they are saying 
16 we've got this deadline that we have to 
17 meet of having the site up and ready to 
18 test in a couple of days and we need more 
19 time to get this done. How would Cingular 
20 - how would you as Cingular, how would 
21 you respond to that question if it was 
2 2 posed to you? 
23 MR. NORMS: Object to the form. 

119 

1 Incomplete hypothetical and calls for the 
2 witness to speculate. 
3 A I would ask the vendor to work out 
4 the plans themselves. We hire turnkey 
5 vendors, and the expectation is that they 
6 do a turnkey job, which includes managing 
7 the work in order to meet the deadline, 
8 adhering to all safety procedures and 
9 policies. If the vendor were unable to do 

10 that, then I would find out exactly why. 
11 In a situation like that, if it were 
12 involving radio work in a tower and tower 
13 work, I would tell the tower team to work 
14 during the daytime, and I would advise the 
15 radio guys to work in the shelter at night 
16 when the tower crew was off the shelter if 
17 I ever had to get in that situation, which 
18 I never have. 
19 Q Okay. I understand. You say you 
2 0 never have, and you're saying that 
21 Cingular never has, right? 
22 A Not to my knowledge. 

.23 Q Okay. Now, so as I understand it, 

120 

1 then, if posed with that set of facts that 
2 we've just talked about, what you as 
3 Cingular would do would tell the tower 
4 crew to work during the day and the 
5 electronics crew to work at night so that 
6 they are not overlapping each other, 
7 correct? 
8 A That would be the only thing I 
9 could think of. 

10 MR.NORRIS: Same objection. 
11 A If they weren't able to coordinate 
12 it themselves. 
13 Q Okay. Or what about also giving 
14 them — giving one crew more time to 
15 complete its work? Is that also a 
16 possibility? 
17 A Certainly. That happens, and 
18 generally speaking, that's exactly what 
19 happens. As I shared with you in my - in 
2 0 my time with you before, because the dates 
21 are sequential, if this vendor is unable 
2 2 to meet his date, then everybody else 
2 3 pushes. 
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1 MR.NORRIS: Objection. 
2 Q Okay. And so as I understand it, 
3 then, the Cingular, if presented with that 
4 set of facts, would never just tell the 
5 person calling, whether it be the crews or 
6 the person calling on behalf of one of the 
7 crews, to say get it done by the deadline? 
8 A We don't --
9 MR.NORRIS: Object to the form. 

10 A - direct their work. 
11 Q But — that's my question. Is that 
12 a yes or a no answer? 
13 MR.NORRIS: Same objection. 
14 A No one would have said get it done 
15 by the due date. 
16 Q Okay. And you as Cingular Wireless 
17 would never have told somebody it still 
18 has to get done by the due date? 
19 MR. NORMS: Same objection. 
2 0 A I don't --1 don't know how to 
21 answer that question. Would I tell 
2 2 somebody get it done by the due date 
2 3 irregardless of anything? Absolutely not. 

122 

1 Is there a targeted date? Yes. And we 
2 are obviously trying to accomplish things 
3 by a certain date. If it can't happen, it 
4 can't happen. 
5 Q Okay. And in that instance, you 
6 would do one of those two things. You 
7 would either give more time -
8 A Right. 
9 Q — right? Or you would tell one 

10 crew - you would step in and say one crew 
11 has to work during the day and one crew 
12 has to work at night, correct? 
13 MR.NORRIS: Same objection. 
14 A That's correct. 
15 Q Okay. And y'all have the 
16 capability of telling those crews to do 
17 that, right? 
18 MR.NORRIS: Same objection. 
19 A We don't direct the crews' work. 
20 Q But if you needed to - I 
21 understand you don't do it, but if you 
2 2 needed to do it, if it needed to be done, 
2 3 you could do it, right? It's Cingular's 

123 

1 site, correct? They could do this. 
2 MR.NORRIS: Object to the form. 
3 Also same objection. 
4 A I can't answer that question. 
5 Q You can't answer that question? 
6 A I've never been put into that 
7 situation. 
8 Q I understand that, but I mean, 
9 we've been talking about a hypothetical 

10 here because you've never been put in that 
11 situation before I understand from your 
12 testimony. My question again - let's 
13 just go back to that — is you're either 
14 - you're not ~ you're — you've never 
15 had the situation, so you don't know about 
16 it. Does anybody else? Has anybody else 
17 had this situation happen that you're 
18 aware of? 
19 A Not that I'm aware of, no, sir. 
20 Q Okay. Who would know that? Who 
21 would know what Cingular's policy is if 
2 2 presented with that set of facts that 
2 3 we've been talking about? 

124 

1 MR. NORRIS: Objection. Calls for 
2 speculation. 
3 A I don't know exactly. Iflwereto 
4 speculate, it would be possibly somebody 
5 in our environmental health and safety 
6 team. Perhaps they could help us with 
7 that. 
8 Q Well, tell me who would be the best 
9 person to talk to about that. 

10 A I don't know names. There was a 
11 gentleman — my interaction with them was 
12 I sent an E-mail to a gentleman, I don't 
13 recall his name, so I know that they are 
14 out there, but I don't interface with them 
15 directly on a regular basis, so I 
16 apologize, but I don't have specific 
17 names. 
18 Q Do you know who the head of the EH 
19 and S team is? 
20 A No, sir. 
21 Q All right. So in regards to number 
2 2 23, if I'm asking about policies and 
2 3 procedures being performed where there are 
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1 multiple employees at a work site and that 
2 they are overlapping each other, in that 
3 situation, you're really not the person 
4 that's most qualified to testify about the 
5 thing that we just talked about? 
6 MR.NORR1S: Object to the form. 
7 A No, sir, that's correct. 
8 Q Okay. How about in a situation 
9 where there are Cingular employees 

10 involved? Does Cingular ever step in -
11 well, let me ask the question and see if I 
12 can set it up a little bit better. If you 
13 have, for example, Cingular people doing 
14 work on the electronics equipment inside, 
15 does that ever happen? Does Cingular ever 
16 do any of their radio installation? 
17 MR. NORMS: Object to the form. 
18 A They do. The operations team will 
19 do a simple channel add. 
2 0 Q Okay. 
21 A Yes, sir, that does happen. 
2 2 Q And in that -- let's just take 
2 3 here's a hypothetical situation, you have 

126 

1 the Cingular operations team performing a 
2 channel add. Channel — and when you say 
3 channel add, we're not talking about an 
4 advertisement. We're talking about an 
5 addition of a channel, correct? 
6 A Yes, sir, putting in a new TR. 
7 Q And they would do that inside of 
8 the building, right? 
9 A Yes, sir. 

10 Q Let's say we've got the situation 
11 where the tower is also being upgraded 
12 with regard to upgrading the antennas, 
13 putting in new antennas, new TMAs and that 
14 kind of thing. 
15 A Right. 
16 Q Are you with me so far? 
17 A Yes, sir. 
18 Q Okay. And we have a situation 
19 where there is a schedule by which we want 
2 0 that - we want that tower ready to be 
21 tested by a certain date, and both the 
2 2 Cingular crew doing the radio install and 
2 3 the tower crew are up against the same 
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deadline. 
A Yes, sir. 
Q All right. Now, what would be 

Cingular's policy in that regard as it 
relates to the safety of its own employees 
working on the ground? 

MR. NORMS: Object to the form. 
A I don't know what the policy would 

be. The - the practical approach there 
would be similar to what I discussed 
before, which would be either see if -
push the due date out or coordinate so 
that the work inside the shelter could be 
done at a time when there was no one on 
the tower. 

Q Okay. So as I understand your 
testimony, you don't know what Cingular's 
policy is. You just understand and have a 
general idea of a common sense approach, 
correct? 

A Yes, sir. 
Q All right. 
A A practice. 

128 

Q Where would I need to go to find 
out who knows what Cingular's policy is? 

A My — my recommendation or my 
thought would be someone at the EH and S, 
on the EH and S team. 

Q We look at number 24, number 24 is, 
of course, the policies and procedures of 
Cingular for scheduling work at tower 
sites including any policies and 
procedures relating to safety. And that's 
really where I'm getting at, of course, 
and I want to know if we look at that 
topic here, is your - would your 
testimony be the same that — that you're 
not the person to talk to? 

A Yes. 
Q About that issue? 
A Yes, sir. 
Q Who would be? 

MR. NORMS: Object to the form. 
A I would recommend the environmental 

health and safety team as a starting 
point. 
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1 Q All right. Even though you've been 
2 designated by your lawyers as the person 
3 that's the most knowledgeable on those — 
4 on that topic and the previous topic, 
5 correct? 
6 MR.NORRIS: Object to the form. 
7 Q Correct? 
8 A I'll — I would say yes. 
9 Q Okay. Tell me everything about 

10 Cingular's participation in the decision 
11 to allow ALT to perform overhead work at 
12 the telecommunications tower, the subject 
13 tower where Mr. Cotton was killed, while 
14 there was a -- while there was - BetaCom 
15 was present. 
16 A I don't believe Cingular had 
17 knowledge of or participation in that 
18 decision. 
19 Q Okay. And if Mr. Depew testified 
2 0 that he spoke with you about ALT trying to 
21 perform the overhead work while BetaCom 
2 2 was underneath, you're saying you have no 
2 3 knowledge of that and Cingular has no 

130 

1 knowledge of that? 
2 MR. NORMS: Object to the form. 
3 A I'm saying I have no knowledge of 
4 that. 
5 Q And Cingular has no knowledge of 
6 that, correct? 
7 MR.NORRIS: Object to the form. 
8 A That is correct. 
9 Q Okay. Are you saying that Mr. 

10 Depew is mistaken, or are you saying you 
11 just don't know? 
12 A I don't know. 
13 MR.NORRIS: Object to the form. 
14 Q And don't recall? 
15 A I don't know. 
16 MR. NORMS: Object to the form. 
17 Q And Cingular doesn't know? 
18 MR. NORMS: Object to the form. 
19 A That's correct. 
2 0 Q And Cingular doesn't recall? 
21 MR. NORMS: Object to the form. 
22 A That's correct. 
2 3 Q By the same token, did Cingular in 
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any way participate in making the decision 
or making a decision to tell or to relay 
to the ALT and BetaCom crews that they had 
to work on the site at the same time to 
get the job done so that the tower could 
be playable by the next Tuesday? 

A No, sir. 
Q Cingular did not do that? 
A That's correct. 
Q Okay. All right. 

MR. JOHNSON: What have you got 
next on your list? 

MR. NORMS: 26 and 27, which were 
withdrawn. 

MR. JOHNSON: Yeah, I know. 28 
you've got A, Karen for A. What about B. 

MR. NORMS: Well, we've got - in 
talking with Clay yesterday, my 
understanding was that y'all were going to 
talk about withdrawing B, which would 
leave just A, and that's Karen. 

MR. THOMASON: I was going to talk 
to you about that. 

132 

MR. JOHNSON: You were going to 
talk to me about that? What happened? 
You didn't talk to me about that. 

MR. THOMASON: That was exactly 
about twelve hours ago. 

MR. JOHNSON: You talked to me 
twelve hours ago? 

MR. THOMASON: No. I haven't had 
an opportunity to talk to you yet, Mr. 
Johnson. 

MR. JOHNSON: Sorry, Mr. Thomason. 
MR. THOMASON: It's actually 

something I thought we'd already done. 
MR. JOHNSON: So we have withdrawn 

B, right? 
MR. THOMASON: Well, we haven't 

yet. 
MR. JOHNSON: But we were or we 

are? 
MR. THOMASON: We have not made a 

decision about withdrawing B yet, but we 
may. 

MR. DEAN: What number are we on? 
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1 MR. JOHNSON: 28. So my question, 
2 then, I guess - let me ask the witness 
3 this. 
4 Q Mr. Newberry, do you as Cingular 
5 know what Cingular's contractual 
6 relationship is with Mr. Gabe Gruzynski? 
7 MR. NORRIS: I'm going to let him 
8 answer, but just for the record, we have 
9 not put him up -

10 MR. JOHNSON: I understand. 
11 MR. NORRIS: - as our 
12 representative on B because I was under 
13 the impression that was going to be 
14 withdrawn. I'm going to let you ask him 
15 and let him answer. 
16 MR. JOHNSON: It's my understanding 
17 from talking with Mr. Thomason here is 
18 that there was no discussion as to whether 
19 or not that was going to be withdrawn. 
2 0 MR. THOMASON: Unless Mr. Newberry 
21 is not the person - has not been put up 
22 to answer that question. 
2 3 MR. JOHNSON: Okay. All right. 

134 

1 MR. NORRIS: I think originally, we 
2 had said we're going to tell you who we're 
3 going to put up in response to A and B. I 
4 went ahead and told Clay yesterday A will 
5 be Karen, and he told me that he thought 
6 y'all were going to withdraw B. So in any 
7 event, Terry is not the one put up to 
8 respond to B if you don't withdraw it. 
9 How's that? 

10 MR. JOHNSON: One way or another, 
11 this is not the right witness for B is 
12 what you're saying. 
13 MR. NORRIS: That's correct. 
14 Q Okay. All right. Well, then, 
15 let's move on to number 29. And are you 
16 being designated for number 29? Yes, you 
17 are. I see your name — your initial 
18 there. Okay. What does Cingular — tell 
19 me Cingular's knowledge about its decision 
2 0 to remove the ALT crew from the tower site 
21 between the dates of March the 1 st and 7th 
22 of 2 0 0 0 - that shouldn't say 2007. That 
23 is supposed to be two 2006. I hope you 
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understand that. 
A Yes, sir. 

MR. NORRIS: Object to the form. 
A And I don't know the protocol here. 

I apologize. This would honestly be 
better coming from Karen because I didn't 
interface with the real estate team on 
this. Would that - is that something 
that we can -

MR. NORRIS: Well, we - we just -
I mean, we identified you because you were 
the one doing the scheduling. 

A Okay. I am not aware of any 
decision or participation in a decision to 
removal the ALT crew from the tower. 

Q Okay. So is Cingular aware of the 
decision to remove the ALT crew from the 
tower? 

A Not to my knowledge. 
Q At all? 
A That's correct. 
Q Okay. I'll - I'll ask Ms. Roth 

about that, too, when I get the chance. 

136 

A Yes, sir. 
Q But you on behalf of Cingular are 

not providing any testimony in that 
regard? 

A No, sir. 
MR. NORRIS: Other than what he 

said that he's not aware of any 
participation — 

MR. JOHNSON: Yeah. 
MR. NORRIS: - or knowledge of 

that. 
MR. JOHNSON: I understand that, 

and he's testified to that. Where are you 
at? Are you at 30? Okay. That's 30, 31. 
What did we do with 32 and 33? Did we 
withdraw those? What did we do? 

MR. NORRIS: Those are the ones I 
talked to you about earlier about 
interrogatory answers and not — not 
dealing with them in the deposition. 

MR. THOMASON: What did we decide 
to do with 30, because I — 

MR. JOHNSON: He's got on here that 
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1 that's — that they are putting up Ms. 
2 Karen Roth. 
3 MR. NORMS: Karen will speak to 
4 that since that's on the recon side. 
5 MR. JOHNSON: And that J.D. Harris 
6 is going to be handling 31. 
7 (Whereupon, an off-the-record discussion 
8 was held.) 
9 Q We are up to - where — what's 

10 your next topic that you can talk about? 
11 MR.NORRIS: Where did we leave 
12 off? We did 29. 
13 MR. JOHNSON: Couldn't do 32 and 33 
14 because we are going to answer that in 
15 writing. 
16 MR.NORRIS: 35 is Terry and Karen, 
17 and of course, dealing with Terry on 
18 implementation, Karen on real estate 
19 construction. 
2 0 MR. JOHNSON: Let me ask real 
21 quick, too, Patrick, just of you, I know 
2 2 that we've got these two topics, 32 and 
2 3 33, that relate to some affirmative 
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1 defenses and that y'all are going to be 
2 handling that with your interrogatory 
3 answer. What about Mr. Dean's 
4 interrogatories on — 
5 MR.NORRIS: We've object - we've 
6 objected to those as being untimely. 
7 MR. DEAN: Okay. If I might pipe 
8 up at this point. 
9 MR. JOHNSON: Pipe up. 

10 MR. DEAN: You know, I field them 
11 and asked the court to shorten time, and 
12 the court denied it out of hand before I 
13 saw any objection from y'all. 
14 MR.NORRIS: Right. 
15 MR. DEAN: Because I hadn't stated 
16 whether it was opposed or unopposed. I've 
17 since tried to talk to everybody. I've 
18 talked to Rod, I've talked to - I got an 
19 E-mail from Leslie. Y'all are not going 
20 to agree to it, as I understand it, so I'm 
21 going to refile my motion. I've tried to 
2 2 get you to do it, but if you don't want to 
23 do it, then the court, I guess, will have 
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to rule. 
MR. JOHNSON: We now have a record 

definitely that they are opposing it, 
right? 

MR. DEAN: We'll file it this 
afternoon, put it all back in the -

Q Okay. All right. What do you have 
next that can you talk about? 

A 35. 
Q 35. What control did Cingular 

exercise or retain over the work being 
performed by Damon Depew? 

A If you please, I was — I will let 
Karen speak to Damon Depew. I can speak 
more directly to BetaCom. 

Q Okay. 
A And the answer is none. 
Q Okay. And I take it - what's your 

answer as to whether or not Cingular had 
any control over the work being performed 
at the Talladega tower site generally? 

A I wouldn't call it any control. We 
were involved in the coordination, in the 
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monitoring, but not control. 
Q All right. If Cingular made a 

decision — going back to my hypothetical 
we've talked about before based upon and 
if they had been provided all of that 
information, if Cingular made the decision 
to tell the crews to go right ahead and 
charge on and get this done by Tuesday, is 
it your testimony, is it Cingular's 
testimony that they would not be 
exercising some kind of control over the 
work being perfomied? 

MR. NORRIS: Object to the form. 
A Because we didn't do that and 

haven't done that — 
Q Hypothetically. 
A And I apologize. I'm uncomfortable 

answering a hypothetical question like 
that just because it's not happened, I 
don't have knowledge of it having 
happened, and so I just am not comfortable 
drawing a conclusion like that. And I 
apologize. 
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1 Q Well, I understand your apology, 
2 and I appreciate that, but I'm asking you 
3 a hypothetical question of Cingular 
4 Wireless and I want to know what would 
5 Cingular do in that instance? 
6 A I don't know. 
7 Q You don't know? 
8 MR. NORMS: Object to the form. 
9 A I do not know. 

10 Q What if that - what if the issue 
11 is posed to you? What would you do in 
12 that instance? 
13 MRNORRIS: Object to the form. 
14 Calls for speculation. Also asked and 
15 answered. 
16 A As I've indicated before, what I 
17 would do is, first of all, ask the vendors 
18 to coordinate so that they would not be in 
19 conflict. Barring that, I would either — 
20 we would push the date or we would 
21 coordinate a time. The example I think I 
2 2 gave was having the tower crew work in the 
2 3 day and have the shelter crew work at 
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1 night. Those are the only things that I 
2 can think of. Again, that wouldn't be, in 
3 my mind, the control. Those would be 
4 recommendations. 
5 Q Well, okay. Would -- would 
6 Cingular have the final say if the two 
7 crews are facing a deadline and they say 
8 there is no way either one of them can 
9 meet it and they are telling you they 

10 can't meet it, okay — this is the 
11 hypothetical, okay? They are telling you 
12 they can't meet this deadline. 
13 MR.NORRIS: Object to the form. 
14 A Then what has happened based on 
15 history — 
16 Q What would - what would Cingular 
17 — what would Teny Newberry as Cingular 
18 Wireless do? 
19 MR. NORRIS: Object to the form. 
2 0 A We would push the date. 
21 Q You would push the date? 
22 A We would push the date. 
2 3 Q Okay. 
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1 A That's - historically speaking, 
2 that's what happens. 
3 Q Right. And you would never tell 
4 them to just go on and get it done, work, 
5 you know, work one atop the other, get it 
6 done by the deadline? 
7 MR. NORRIS: Object to the form. 
8 Asked and answered. 
9 A Absolutely not. 

10 Q And the reason for that is? 
11 MR. NORRIS: Object to the form. 
12 A That is a -- in my mind, that — 
13 that wouldn't be -
14 Q Safe? 
15 MR. NORRIS: Object to the form. 
16 A Safe, yes. That wouldn't be a safe 
17 thing to do. 
18 Q Right. Okay. What you got left 
19 here? 
20 A 36. 
21 Q Okay. 
22 MR. NORRIS: That's his last topic, 
2 3 and y'all already — this was covered 
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1 somewhere else earlier. I forget which 
2 number it was on, but that's been talked 
3 about that. 
4 MR. JOHNSON: We have talked about 
5 that. 
6 MR. NORRIS: Great. Is that it? 
7 MR. JOHNSON: Nope. Sorry. I 
8 apologize. 
9 MR. NORRIS: What do y'all want to 

10 do about lunch? It's 12:00 o'clock. 
11 (Whereupon, an off-the-record discussion 
12 was held.) 
13 THE VIDEOGRAPHER: The time is 
14 12:04. We are now off the record. 
15 (Whereupon, a break was taken.) 
16 THE VIDEOGRAPHER: The time is 
17 1:20. We are now back on the record. 
1 8 

19 EXAMINATION BY MR. DEAN: 
2 0 Q Mr. Newberry, I'm Joe Dean. I 
21 represent Randy Wheeler, who is the other 
2 2 plaintiff in this case. 
23 A Yes, sir. 
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Q And I was listening to your 
testimony earlier on behalf of Cingular. 
I understand you're Cingular's corporate 
representative in this case. 

A Yes, sir. 
Q And so every time I ask you 

something, I'm going to ask you what all 
Cingular knows about it, not just what you 
know about it. 

A Yes, sir. 
Q All right, sir. If I go back and 

-- if you tell me what you're aware of and 
I might go back and remind you that I 
really want to know what Cingular knows 
because you're Mi". Cingular today as you 
sit here. 

A Yes. 
Q We can't get all of Cingular here 

in this chair, I don't think. 
A Yes, sir. 
Q All right, sir. One of the things 

that I listened to earlier, you gave a 
listing of the telephone numbers that 
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you've had -
A Yes, sir. 
Q — I think, and I tried to write 

those down. You gave a number of 
205-542-4904? 

A Yes, sir. That's my cell phone. 
Q Cell number? 
A Yes, sir. 
Q You gave a number of 205-444-4904. 

I think you said that's your office or 
your desk phone? 

A Yes, sir, that's right. 
Q And you gave a number of 

205-706-3872, which I think you said was a 
Blackberry; is that — 

A Yes, sir. I'll just verify that. 
Q Confirm that for me? 
A Yes, sir, that's right. 
Q That's correct? 
A Yes, sir. 
Q Now, did I understand you to say 

you did not have any other telephone 
numbers? 
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A That's correct. 
Q And would that be true since 

January 1 of 2006? 
A Yes, sir. 

(Whereupon, Plaintiffs Exhibit 4 was 
marked for identification and the same is 
attached hereto..) 

Q Okay sir. Let me show you a record 
here that's produced to us by Cingular -

A Yes, sir. 
Q - marked Plaintiffs 4 that 

purports to be a phone bill, says user 
name Terry Newberry. I assume that's you. 

A Yes, sir. 
Q This says the number is 

205-317-6170. 
A Okay. 
Q What's the explanation for that 

one? 
A Sir, I'm not sure. It doesn't have 

any usage on it. This isn't a number 
that's familiar to me. 

Q It was just produced to us, and we 
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asked them to give us — 
A Yes, sir. 
Q — give us your telephone records, 

and it was produced by Cingular's lawyers 
in this case. 

A Yes, sir. I apologize. I don't ~ 
I don't know. I'm not aware that ~ of 
ever having used this number. I thought 
for a second it might be one of my 
daughter's phones, but that's not one of 
their numbers. Mr. Dean, I'm sorry. I 
don't know. 

Q All right, sir. I'll put that with 
those things there. 

A Sure. 
Q Do you have anything to do 

personally in your job with Cingular with 
the actual cell phone records like that 
one I just showed you? 

A No, sir. 
Q But Cingular itself or some 

division of Cingular that you're speaking 
for today — 
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A Yes, sir. 
Q — handles cell phone records for 

its customers, right? 
A Yes, sir. 

MR.NORRIS: Let me say this: He's 
only speaking on behalf of Cingular for 
the topics we've identified him on. 

MR. DEAN: Okay. I don't think 
it's much of a stretch to ask him if 
Cingular generates its own cell phone 
bills, does it? 

A Yes, sir. Best I understand, they 
do. 

Q All right, sir. You've been with 
Cingular how long now? 

A Fourteen years. 
Q All right, sir. Now, another thing 

I wanted to clear up, this accident 
happened on March 10, 2006, and I 
understand that the company you're 
representing as Cingular now was Cingular, 
LLC, then? 

A Yes, sir. 
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Q What is that company operated as 
now? 

A AT&T Wireless. 
Q Now, is AT&T Wireless and AT&T 

Mobility the same thing, or are they 
different? 

A No, sir, they are the same. 
Q They are the same. Okay. So same 

thing. All right. Now, one of the things 
that Mr. Johnson asked you about was, of 
course, Cingular's involvement out there 
on the -- in die days immediately 
preceding this accident on March 10, 2006. 

A Yes, sir. 
Q And I think you explained to him 

that you did not think that Cingular had 
any on-site involvement, but you used 
another term. Was it the deployment 
meetings? What are you calling those 
meetings? 

A On Wednesdays, generally speaking, 
Wednesdays, and the dates and times may 
vaiy depending on the call, but I think 
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for purposes of this conversation, I 
believe these calls were on Wednesdays, 
and we host a call that the contractors 
and various members of different 
disciplines will attend a call and the 
purpose of it is to talk about where we 
are on a number of sites and we call those 
deployment meetings. 

Q Deployment meetings? 
A Yes, sir. 
Q And the meetings would have to do 

with more than one site? 
A Yes, sir, that's correct 
Q All right. Now, we've been 

referring to this site where this accident 
happened as the Talladega site. Is it all 
right to call it that? 

A Yes, sir. 
Q All right, sir. And I thought 

there had been testimony in this case that 
those meetings were held daily, not just 
on Wednesday. Do you know anything about 
more frequent meetings than just 
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Wednesday? 
A No, sir, not — not related to 

this, no, sir. 
Q Not related to this site? Is that 

what you're saying? 
A Not related to - to what we're 

talking about. There have been projects 
that I've been aware of that we had daily 
meetings, but as far as I know, we didn't 
do that with — with regard to any 
capacity mods. 

Q Any capacity mods. For the jury, 
does that mean a modification of the 
capacity of the tower? 

A Yes, sir. It's adding to the 
capacity of the — of the tower. 

Q That's what was going on with the 
Talladega project? 

A Yes, sir. 
Q And that was a decision that 

Cingular made that it wanted to increase 
the capacity of the tower there at 
Talladega? 
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A Yes, sir.' 
Q Some people have been calling that 

an upgrade, but it's the same thing? 
A Yes, sir. 
Q You're increasing Cingular's 

ability to handle cell phones from that 
tower? 

A Yes, sir, cell phone traffic calls. 
Q All right, sir. Now, and do you 

have any recollection of being involved in 
these deployment meetings about that tower 
before this accident? 

A Not specifically. At that time, 
one of the gentlemen on my team, Sam 
Schifanella, was running the calls. And 
from time to time, I would sit in on 
those, but generally speaking, I don't 
have specific recollection about 
conversations related to this site. 

Q Weil, generally speaking, let's 
just talk about this site. 

A Okay. 
Q What people would be involved in 

154 

that deployment call? We know, for 
example, BetaCom was the radio people. 

A Yes, sir, and that would have 
involved in most — most likely Gabe 
Gruzynski for BetaCom would have been on 
the call. 

Q Okay. Speaking for BetaCom or for 
Cingular? 

A Well, he would be ~ he was a 
BetaCom project manager, so he would be 
speaking on BetaCom's behalf. 

Q I thought he testified he was a 
Cingular project manager. 

MR. NORRIS: Object to the form. 
A He - he actually was employed by 

BetaCom. He was working on a Cingular 
project. 

Q And had been for four or five years 
before that, hadn't he? 

A I don't know. 
Q Well, I guess his testimony about 

that ~ I thought he was a man that 
testified that — that he was a BetaCom 
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employee, but he was contracted out to 
Cingular and had been for a number of 
years and did all of his work for 
Cingular; is that right? 

MR. NORRIS: Object to the fonn. 
A BetaCom does a great number of our 

capacity mods, and so it's possible that 
he was the project manager for quite some 
time. That is possible. I don't know the 
specific dates. 

Q You don't dispute that, then? 
MR. NORRIS: Object to the fonn. 

A No. No, sir. 
Q I think he also testified that — 

that BetaCom was reimbursed for his salary 
by Cingular. Do you know about that? 

MR. NORRIS: Object to the fonn. 
A Specifically, no. BetaCom was paid 

via a purchase order. They would issue a 
quote for a certain type of work, and we 
would issue a PO for that work and pay 
BetaCom. I'm not sure how BetaCom paid 
Gabe or even how much or anything. 
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Q All right. So Cingular would have 
paid the purchase order to BetaCom? 

A Yes, sir. Yes, sir, that's 
correct. 

Q And if he says BetaCom then paid 
him his salary out of that, you don't 
argue with that? 

A No, sir. 
Q Okay. And if he said he didn't 

work — did not work for anyone else, 
didn't take direction or work for anybody 
but Cingular during this time, would you 
argue with that? 

MR. NORRIS: Object to form. 
A I don't know who else he might have 

worked for. 
Q But you do know he would be — be 

present on one of these deployment calls. 
Is that fair? 

A Yes, sir, generally speaking, he 
should. 

Q Would there be anybody else from 
BetaCom that would be present for that 
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1 sort of thing? 
2 A It's possible. If they had 
3 multiple projects going, they may have had 
4 more than one person on the call, so it is 
5 possible, yes, sir. 
6 Q All right, sir. And would that 
7 might be somebody who worked just for 
8 BetaCom and did not have any sort of 
9 relationship with Cingular? 

10 A Yes, sir, I think that's possible. 
11 Q All right, sir. Now, in that sort 
12 of scenario, talking about the deployment 
13 calls for this project — 
14 A Right. 
15 Q - who else would be involved in 
16 it? 
17 A For instance, we've been talking 
18 about Damon Depew. He would have been 
19 involved on that call. 
20 Q Right. Now, I never heard us say 
21 earlier who Damon Depew was affiliated 
22 with. 
23 A I believe that Damon worked for, 
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1 and I'm not completely sure of this, I 
2 believe he worked for SBA. 
3 Q All right, now. I know all these 
4 initials mean a lot to you, but to me and 
5 the jury, they don't mean a lot. That 
6 might mean the small business 
7 administration. 
8 A Yes, sir. 
9 Q What does it mean to you? 

10 A I wish I could tell you that. I 
11 apologize. I don't know. I only know 
12 them by SBA. 
13 Q All right. You don't know what the 
14 S and the B and the A stand for? 
15 A No, sir, I don't. 
16 Q But do you know what sort of 
17 company it is and what it does for 
18 Cingular? 
19 A Yes, sir. It's — they also are an 
20 - I think they may own and operate some 
21 towers, and they do project management 
2 2 related to real estate and construction 
2 3 work. 
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1 Q Okay. Well, you know they didn't 
2 own this site, did they? 
3 A My understanding is that Crown 
4 Castle owned this site. 
5 Q So they might have done some real 
6 estate and construction project work for 
7 you? 
8 A Yes, sir. 
9 Q Do you know if-- if SBA was 

10 involved contractually with Cingular in 
11 the tower modification of this tower at 
12 this time? 
13 A Not to my knowledge. Let me - let 
14 me think about that. 
15 MR.NORRIS: Just put an objection 
16 on the record. He's not been put up on 
17 any of these issues. I'm going to let him 
18 answer, but he's not been put up on any of 
19 these issues. 
20 A I'm not - I'm not aware that they 
21 were. 
22 Q Well, are you aware ~ you're not 
2 3 aware that they were, and you're not aware 
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1 that they weren't? 
2 A That's correct. 
3 MR. DEAN: I understood, Patrick, 
4 earlier when there was discussion about 
5 the contracts that are pertinent here 
6 between Cingular and these other vendors 
7 that you said that you were going to 
8 specify exactly which contracts were 
9 pertinent before Karen Roth's deposition, 

10 right? 
11 MR.NORRIS: What I - what I said 
12 was there is one WesTower contract. We 
13 stipulate to mat. There is one BetaCom 
14 contract. We would stipulate to that. 
15 There are more than one NSORO contracts, 
16 and we will stipulate to which one or 
17 which of all of them perhaps applied and 
18 we'll do that stipulation before Karen's 
19 deposition. 
20 MR. DEAN: All of those -- all of 
21 those stipulations before her. 
22 MR.NORRIS: Well, I'm already 
2 3 telling you we'll stipulate to BetaCom, 
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we'll stipulate to WesTower. We know 
which ones those were. The NSORO, which 
one, the ones we're talking about, we'll 
— we'll let you know which ones applied 
to this particular case prior to Karen's 
deposition. 

MR. DEAN: Okay. And is there a 
contract with SBA? 

MR. NORRIS: Yes, there was a 
contract with SBA, and we'll stipulate to 
that, as well. 

MR. DEAN: Have you produced that 
to us? 

MR. NORRIS: That--oh, yeah. 
That's not one of the ones mentioned in 
/all's notice that I recall We can 
stipulate to that. 

MR. DEAN: There is a contract with 
SBA? 

MR. NORRIS: Yes, absolutely. 
Q Okay. Do you recall anybody you 

worked with with SBA other than maybe 
Damon Depew? 
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A No, sir. 
Q Does the name Bob Sergeant ring a 

bell to you? 
A No, sir. 
Q So you got BetaCom is on the 

deployment call and Gabe Gruzynski, Damon 
Depew would have been on the call. You 
don't know if anybody else from SBA might 
have been on the call? 

A No. No, sir. 
Q Damon Depew also testified that he 

did all of his work for Cingular. Do you 
dispute that? 

MR. NORRIS: Object to the form. 
Q As an independent contractor is 

what he said. 
A Yes, sir. I don't have any way of 

knowing if he might have been working for 
someone else. I do know that he did work 
for Cingular as an independent contractor. 

Q Okay. But you don't know whether 
he worked for somebody else? 

A Yes, sir, that's correct. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 

' 5 
; 6 
! 7 

8 
: 9 
10 

n 
12 
13 
14 
15 
16 

1 17 
: 18 
!19 
: 20 
'. 21 
: 2 2 
' 2 3 

163 

Q So you don't know whether the 
purchase order in his case was directly to 
him or to somebody else? 

A I don't know. I haven't seen it. 
Q Has Damon Depew ever worked for 

Cingular directly? 
A Not to my knowledge. 
Q Okay. Now, so that's - that's 

BetaCom and Mi". Gruzynski and maybe 
someone else, Mr. Damon Depew. Who else 
would be on the call, this deployment 
call? 

A There would be representatives 
potentially from the operations teams that 
would be - that's like J.D. Harris or Don 
Stoehr we've talked about. They might 
potentially be on the call I don't know 
specifically. 

Q All right, sir. 
A We might have, generally speaking, 

someone from the RF team. 
Q And somebody like J.D. Harris or 

Don store, those are Cingular employees? 

164 ' 

A Yes, sir, that's correct. 
Q There is no contention they are 

independent contractors? 
A That's correct. 
Q And why would they be on the call? 
A To the degree, sometimes on these 

calls since we're dealing with multiple 
sites, some of the sites require, we call 
it a complex add where we're adding a 
cabinet, but some of them require just a 
simple radio add, and generally operations 
would do those, and so they would be on 
the call to report status or get updates 
related to that. 

Q Okay. Who else would have been on 
the call? 

A There might be a representative 
from the facilities team on the call, the 
folks who deal with the Tl s and that sort 
of thing. 

Q Do you know who would be the 
facilities person on this project? 

A No, sir, I don't. 

41 (Pages 161 to 164 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-29 Filed 06/06/08 Page 6 of 36 

FREEDOM COURT REPORTING 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
vt 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

165 

Q Okay, Would that be a Cingular 
person you're talking about, employee? 

A Sometimes there is an employee, and 
sometimes they have a contractor who 
represents them, and I don't remember on 
this specific instance which it was. 

Q All right. What about was anybody 
from the tower company, either ALT or 
WesTower, on these calls? 

A Not that I remember specifically, 
but 1 couldn't say whether there were or 
were not. 

Q I see. All right. Are there any 
records made by Cingular of these 
deployment calls and what sort of 
decisions are made on those calls? 

A There is a recurring calendar item 
that we have in Outlook, and so that's 
t h e -

Q You lost me on that. Recurring 
calendar item in Outlook. What do you 
mean? 

A We send out a — using the software 
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Outlook for scheduling, we have a calendar 
item on that, and it talks about the time 
and the call-in number for the call. 

Q Time of the call, the deployment 
call? 

A Yes, sir. 
Q And the call-in number for 

everybody to call? 
A Yes, sir, that's correct. 
Q And does it itemize which sites are 

to be discussed at that? 
A Not on that ~ not on that calendar 

item. There is a tracker that's 
developed. 

Q Okay. 
A And the tracker identifies the 

sites mat will be discussed, or at least 
some of the sites that will be discussed. 
Not every site gets discussed on every 
call, so it's possible you would have a -
and I'm making this up, but you would have 
fifty sites, and we would talk about ten 
of them or twenty of them depending on the 
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time frame and ~ and what had to happen 
on the sites. 

Q All right. Now, in that tracker, 
is there any indication of what's to be 
discussed about the site? 

A Generally speaking, the same thing 
gets discussed about almost every site if 
it's -

Q Which is what? 
A Yeah. Good question. There is a 

~ there are activities, and it would 
b e -

Q Activities at the site? 
A Well, related to the site, not 

necessarily at the site proper. 
Q Such as? 
A As an example, there is an activity 

called RFDS, and that would -
Q What is that? 
A That's a radio frequency design, 

and that's a document that the RF team 
publishes that tells us what they want 
done at the — on the tower in terms of 
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linevS and antennas and that sort thing. 
So that would be something we would 
discuss, do we have the RFDS. If there 
were facilities that needed to be ordered 
like Tl s, we would talk about do we need 
to design those and order those. 

Q What's a Tl? 
A That's the connection between the 

cell site back to the ~ the land line 
switch, carries the traffic. If there 
were equipment to be purchased, we would 
want to talk about that on the call. 
Those are some general examples. 

Q What about the shelter itself, the 
building? I believe we've called it 
shelter, we've called it — 

A Yes, sir. 
Q Building is what I'm talking about. 
A If there were ~ in this situation, 

there was a shelter exchange being done, 
so we would have talked about the dates 
that that was going to be set. 

Q Okay. What about this one, I 
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1 think, had a big fence around it and there 
2 has been evidence that the fence was torn 
3 down and they took the old shelter out and 
4 put the new one in, put a new fence. Did 
5 you discuss all that? 
6 A We probably wouldn't talk about 
7 that much detail on that call. The 
8 purpose of that call is more to get 
9 general dates about on this date, the 

10 shelter swap will be completed; on this 
11 date, you know, the — the Tl will be 
12 placed, that sort of thing. 
13 Q On another date, the radio 
14 equipment might be put in? 
15 A Yes, sir. 
16 Q Another date, the antennas may be 
17 changed out? 
18 A Yes, sir. 
19 Q So that's really the ~ the gist of 
2 0 this scheduling business we're talking 
21 about, isn't it? 
22 A Yes, sir. 
23 Q Now, so that's what those 
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1 deployment calls are for? 
2 A Yes, sir. 
3 Q And we've been over everybody that 
4 would be involved in it, and Mr. 
5 Schifanella would be involved in it or 
6 you, one or the other? 
7 A Or someone from my team. It might 
8 be, if he and I were both out, someone 
9 else from my team might — 

10 Q Your team is folks you work with at 
11 Cingular? 
12 A It's the gentlemen -- the ladies 
13 and gentlemen that I manage directly. 
14 Q Who work for Cingular? 
15 A Yes, sir. 
16 Q So it's a Cingular team. It ain't 
17 a -
18 A Yes, sir, that's correct. 
19 Q Okay. Now, and who - who is the 
2 0 moderator of this discussion or inns this 
21 deployment discussion? 
22 A Generally speaking, it was -
2 3 during this time, it was Sam. 
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1 Q Schifanella? 
2 A Yes, sir. 
3 Q And he's a Cingular employee? 
4 A He was at the time, yes, sir. 
5 Q Not anymore? 
6 A No, sir. 
7 Q But he was back in March of'06? 
8 A Yes, sir. 
9 Q Okay. And where was he located 

10 then, do you know? 
11 A In terms of his office space? 
12 Q Yes. 
13 A He worked out of the Riverchase 
14 office. 
15 Q In Birmingham? 
16 A Yes, sir. 
17 Q Now, you've told me about these 
18 deployment meetings and discussions to set 
19 up your scheduling. Would there be — 
2 G would that schedule be reduced to writing, 
21 in other words, of such and such a date to 
2 2 get the shelter replaced such and such a 
2 3 date, get the radio equipment in such and 
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1 such a date, get the antenna replaced, 
2 would that be reduced to writing in any 
3 way? 
4 A Yes, sir. There was a tracker that 
5 was maintained that the dates were 
6 recorded in each — on each call, and then 
7 that tracker would be available for 
8 everyone to review so they would 
9 understand what ~ what date it was due. 

10 Q And was there one that was 
11 generated after each weeldy meeting? 
12 A Yes, sir, generally speaking. 
13 Q And if they - if they met more 
14 often than weekly, then it would be more 
15 trackers then, right? 
16 MR.NORRIS: Object to the form. 
17 Q That's a bad question. If they met 
18 four times a week, would there be four 
19 trackers generated? 
2 0 MR. NORRIS: Object to the form. 
21 A I would - if they had met multiple 
22 times? 
23 Q If, yes, sir. 

43 (Pages 169 t o 172) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-29 Filed 06/06/08 Page 8 of 36 

FREEDOM COURT REPORTING 

173 

1 A Yes, sir. There would be probably 
2 updates to the same tracker. 
3 Q Now, have you seen the trackers 
4 that have to do with this site? 
5 A Yes, sir, I have. 
6 Q Have you studied them before you 
7 came in here for your deposition today? 
8 A Not today. I looked at them prior 
9 to my first deposition. 

10 Q That's been several months ago, 
11 right? 
12 A Yes, sir. 
13 Q You were not deposed as Cingular 
14 then. You were just supposed for you 
15 individually, right? 
16 A Yes, sir, that's correct. 
17 Q But since you've been designated 
18 Mr. Cingular, if you will, today --
19 A Yes, sir. 
2 0 Q — have you studied those trackers 
21 where you could tell me what the target 
2 2 date was, for example, for having the 
2 3 building replaced? 
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1 A No, sir, I have not. 
2 Q Do those records exist, as far as 
3 you know? 
4 A I don't recall anything about a 
5 building swap on that tracker. 
6 Q There has been a lot of testimony 
7 it was swapped. 
8 A Yes, sir, I'm sure that there was a 
9 building swap. I just don't recall a date 

10 being on that tracker. 
11 Q Okay. So why would they leave the 
12 building swap off the date? 
13 A I'm not sure. 
14 Q Do you — have you looked at those 
15 documents that you're referring to to see 
16 whether there is a date on there for when 
17 the radio equipment was supposed to be 
18 completed, the stuff BetaCom was putting 
19 in? 
2 0 A There was a work order generated, 
21 and I reviewed the work order in 
2 2 preparation for this meeting, and the 
2 3 target date to have that site on the air 
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was at the end of March. 
Q Far as the BetaCom equipment? 
A Yes, sir. 
Q Okay. What about the target date 

for the getting the antennas replaced? 
A I don't recall that specific date. 

MR. DEAN: Patrick, have you given 
us these documents? 

MR. NORRIS: You've got them. 
Q We had one at Mr. Depew's 

deposition, as I recall, and there was no 
date on it far as when these antemiae were 
supposed to be up and ready to be tested. 
Is that - do you remember that? 

A No, sir. I apologize. I don't. 
Q Well, can you tell me, then, as Mr. 

Cingular sitting here today what date had 
been arrived at in these deployment 
meetings for having these antennas where 
they were up and operational and ready to 
be tested on the Talladega site? 

MR. NORRIS: Object to the form. 
A Generally speaking, we were 

1 7 6 ; 

targeting having that site up and talking 
before the race, which I believe was in 
early April. 

Q That's pretty general, as I 
understand, but -

A Yes, sir. 
Q But didn't you come — wasn't it 

your practice when you were doing these 
scheduling meetings to set specific dates 
for these things? 

A Yes, sir, planned dates. 
Q Plan date? 
A Yes, sir. 
Q So that would be, I guess, the date 

I'm asking for. 
A Yes, sir. And I — I can't speak 

to why those do or don't appear on the 
tracker. I wasn't part of that call, so I 
don't know. 

Q You weren't part of what call? 
A The calls that were during this 

time. I wasn't moderating that call. 
Q The deployment call? 
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A Yes, sir. 
Q Well, what about the printing out 

of the tracker to be given to us in this 
lawsuit? Were you pail of that? 

A Yes, sir, I was. 
Q Well, were there plan dates on 

those documents before they were printed 
out for us? 

MR.NORRIS: Object to the fonn. 
A I don't - I don't recall. I ~ I 

was requested to provide the trackers, and 
so I sent those, but 1 didn't look at 
specific dates at that point. 

Q I see. And you would have — did 
you provide all the tracker dates you had 
for this site? 

A Yes, sir. 
Q And to whom did you provide them? 
A Mi-. Norris. 
Q Patrick Norris, Cingular's lawyer 

in this case? 
A Yes, sir. 
Q Have you looked at the - you say 
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you studied some documents recent - well, 
before your first deposition, which was a 
couple of months ago. 

A Yes, sir. 
Q Who did you get those from? 
A Those were part of the, I guess, 

the documents that had been gathered for 
this — this case, and so I got them from 
Mr. Norris. 

Q So Mr. Norris asked you initially 
to gather up these tracker documents that 
would have some sort of written record of 
the plan date or the deadline for these 
events, and you famished them to him? 

A Yes, sir. 
Q And then he's famished them back 

to you for you to prepare for this 
deposition as Cingular now, not just Mr. 
Newberry? 

MR. NORRIS: Object to the fonn. 
Q Have you looked anywhere else for 

any dates? 
A No, sir, in preparation for this 
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specific — 
Q In preparation for your testimony 

here as Cingular? 
A No, sir, I have not. 
Q Were you instructed not to look 

anywhere else? 
A Oh, no, sir. 
Q Did you - did it ever occur to you 

that you might want to be able to answer 
these questions for Cingular? 

A I was looking primarily at the 
Plaintiffs Exhibit 1, and that's - it's 
this one. 

Q Yes, sir. 
A And that's what I tried to 

familiarize myself with as best I could. 
Q Well, and over here, I think, on 19 

or something, it talks about scheduling 
issues, I think, doesn't it? 

A Right. I think it was talk - at 
least the way that I interpreted that was 
genetically or generally, how did we 
handle scheduling issues. 

180 ;•: 

Q So do you think it would be 
possible to look at any other documents 
that - maybe some documents that haven't 
been given to Mr. Norris or that Mr. 
Norris hadn't given back to you? Would it 
be possible to look at any of those 
documents and get those plan dates for 
when different parts of this job would be 
complete? 

MR. NORRIS: Object to the fonn. 
A I'm not aware of any documents that 

we've not given to Mr. Nonis, and the two 
documents that conceivably would have 
those dates on it would be the tracker 
that I referred to and the purchase - 1 
mean, the work order. 

Q Okay. The tracker - tracker of 
what? 

A It's an Excel fonnat outlining some 
of these plan dates that I -

Q For this site? 
A Well, this and many others, yes, 

sir. 
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Q All right, sir. Can you look at 
the tracker and tell which dates pertain 
to this site as opposed to the other 
sites? 

A Each site has its own name, so if 
there are dates on the tracker associated 
with that, then yes, sir, I could do that. 

Q But I thought I understood you to 
say you don't recall any dates for this 
site on those. Am I right about that? 

A Well, if I understood the question, 
I think you were asking specifically about 
the antenna dates, and I don't recall 
those specifically. 

Q Okay. Well, what about the others, 
the changing the building out or changing 
the fences out or getting it wired up or 
any other thing having to do with this 
project? 

A I apologize. I don't recall 
specific dates. Again, I didn't look at 
the tracker for dates in preparation for 
this meeting. 
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Q Well, you did seem to recall that 
there was no date on there for the antenna 
being ready to test. Am I right about 
that? 

A I think that what I was indicating 
is I wasn't aware of what the date should 
be or was. I don't remember any dates 
specifically to the tracker. 

Q I don't mean to confuse you. I may 
be confusing myself. Does the tracker 
have the date the antenna was supposed to 
be tested on it or not, as far as you 
know? 

A I don't know. I apologize. I know 
that they are, generally speaking, that 
that is a date that would be tracked if 
the antennas were required. I don't know 
related to this site and this tracker if 
the dates appear on there. I didn't look 
in preparation for this meeting. 

Q Okay. So it might be on there? 
A It might be. I don't recall. 
Q And if it's not on there, you don't 
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know why it's not on there? 
A No, sir, I don't. 
Q But we do know the antennas had to 

be changed because that's what we're doing 
with this accident? 

A Yes, sir. 
Q So you're not questioning whether 

that happened? 
A No, sir. 
Q Now, would the crews doing the work 

out there, changing the antenna out, for 
example, would they be told the expected 
date to have the job completed? 

A The way that that would work on the 
weekly calls ~ 

Q Yes, sir. 
A — we would coordinate, and 

whatever was the task that had to be done 
before them, they would understand the 
date that that was going to be done, and 
then they can plan their dates according 
from that. 

Q That's still the sequential? 

184 

A Yes, sir. 
Q You talked with Mr. Johnson about 

that, about how you — you weren't 
familiar with multiemployer job sites 
because everything is done in sequence? 

MR. NORRIS: Object to the form. 
A Yes, sir. 
Q Isn't that -- I'm getting to number 

23. 
A Yes, sir. 

MR. NORRIS: Object to the form. 
Q Did I misunderstand what you said 

about sequence? Didn't you testify that 
in your experience, that — that you had 
not experienced a situation where you had 
more than one employer on the site at the 
same time? 

MR. NORRIS: Object to the form. 
A No, sir, I don't think I testified 

to that. 
Q Well, tell me. 
A As I recall -

MR. NORRIS: Wait for the question. 
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He hadn't asked the question yet. 
MR. JOHNSON: He did. He said 

well, tell me. 
MR.NORRIS: He said did I 

misunderstand? Didn't you testify to such 
and such? He said no, and then I -

MR. JOHNSON: And then he said -
MR.NORRIS: Ifthatwasthe 

question, then I'd object to the form 
because I don't understand what he's 
asking at this point. 

MR. JOHNSON: His question was 
simply well, tell me. 

MR.NORRIS: Tell me. Tell me 
what though? Object to the form. 

Q Well, let's go back just a minute. 
Maybe they'll let me ask my own questions. 
There has been testimony in this case that 
the tower crew showed up one day and the 
crane was there to move the building, 
fence crew was there, there were 
electricians there, and there were the 
radio people there. That's about four or 
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five different groups there at one time. 
A Yes, sir. 
Q Whoever was involved in this 

deployment meeting certainly was aware of 
that, were they not? 

MR. NORRIS: Object to the form. 
Q It was a scheduling issue. 

MR. NORRIS: Object to the form. 
A I wasn't on the call, so I can't 

say specifically. What - what I would 
say is that on the call, what should have 
happened is whatever had to happen first, 
and I'll - to use your example, the fence 
has to be taken down, so they would have 
talked about on this day, the fence will 
be removed and on this day, we'll move a 
crane in, and then on this day, we'll do 
whatever follows that. That would have 
been the general discussion on the call. 
Now, what happened in reality after that 
as a practical matter, 1 don't have any 
knowledge of. 

Q All right. Well, let's say that it 
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was discussed the way you say the way it 
should have been. 

A Yes, sir. 
Q And then in reality, it happened 

the way the witnesses have said it 
happened. 

A Yes, sir. 
Q Would that be discussed in the 

deployment meeting? 
MR. NORRIS: Object to the form. 

Q The fact that we got tower crews 
out there and cranes out there and, you 
know, radio people out there and 
electricians out there? 

MR. NORRIS: Object to the form. 
A Possibly if the deployment call 

happened on the day that all of this was 
going on, they might bring that up on the 
call, yes, sir. -

Q And how should they have handled 
that? 

MR. NORRIS: Object to the form. 
A Well, then a discussion should have 
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been had among the contractors to say 
okay, in order for me to do my job, you 
have to do your job, so when will you be 
done, okay, and then I'll be done and then 
the next guy can be done. So there should 
have been a discussion that happened. 

Q All in — in this conference call 
you're talking about? 

A That would be my understanding, 
yes, sir. 

Q And, of course, Mr. Schifanella or 
you and the other Cingular folks would be 
present for that conversation? 

A Yes, sir. 
MR. NORRIS: Object to the form. 

Q Okay. Now, we haven't taken Mr. 
Schifanella's deposition. We'll have to 
ask him what he recalls about that. 

A Okay. 
Q But I want to make sure I 

understand what you said about this 
business about things being done in 
sequence. 
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1 A Yes, sir. 
2 Q I thought you and Mr. Johnson 
3 talked about that a couple of times, and 
4 so I'll just ask you. Did you say earlier 
5 that the normal procedure was to do the 
6 work in a sequential order so one vendor 
7 or contractor do his work like the fence 
8 like you said, then when he got through, 
9 then the next one would do it? 

10 A Yes, sir. 
11 Q Did I understand that right? 
12 A Yes, sir. 
13 Q Okay. And did you also say that 
14 I'm not aware of any situation where we 
15 would have a tower crew on site while 
16 other crews were there? Did you say that? 
17 A idid. 
18 Q And that's based on your fourteen 
19 years experience, I guess, with — 
20 A Well, I've not been in this 
21 discipline all those years, but - but — 
2 2 well, since I've been in this j ob, yes, 
2 3 sir. 
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1 Q All right. Now, tell me your job 
2 again. 
3 A Right now, I manage implementation. 
4 Q Okay. And so how long have you 
5 been in this discipline? 
6 A About seven years. 
7 Q And would implement - if I don't 
8 ~ just for the jury's benefit, what does 
9 implementation mean? 

10 A Just basically project manager. 
11 Q Ofa project like a tower 
12 modification like this one or not? 
13 A Yes, sir. I have a piece of that 
14 and other, like real estate would have a 
15 piece of that, so there are different 
16 departments that would have a piece of 
17 that, but I do have a part of it. 
18 Q What was your piece of this one? 
19 A The equipment, coordinating — my 
2 0 team would purchase the equipment and 
21 coordinate the purchase order to get the 
2 2 services done, and then the PO that my 
2 3 team would cut, in this case, to BetaCom 

191 

1 that would install the equipment in the 
2 shelter. 
3 Q So your piece of it was basically 
4 the radio equipment in the shelter? 
5 A Yes, sir. 
6 Q That BetaCom was working on? 
7 A Yes, sir. 
8 Q And Gabe Gruzynski? 
9 A Yes, sir. 

10 Q Well, whose piece of it was it that 
11 to deal with Damon Depew and the antennas 
12 being changed out? 
13 A That would have been real estate 
14 construction. 
15 Q Okay. And who would that --
16 A Karen Manfree. 
17 Q Ms. Roth? 
18 A Yes, sir. 
19 Q Well, in your seven years, though, 
20 is it your experience that you've — 
21 you've not observed on a Cingular project 
2 2 tower more than one crew working at a 
23 time? 

192 

1 MR.NORRIS: Object to the form. 
2 A The - I wouldn't say that — I'm 

; 3 going to answer this in a long way. 
: 4 Q All right. 

5 A I'm not at the site, so I don't 
6 know from a practical perspective what 
7 happens, but generally speaking, this work 

1 8 is sequential. I couldn't say that there 
9 would never be two crews on site at the 

10 same time irregardiess of what they were, 
11 whether that was - but what I am very 
12 comfortable saying is that the work would 

! 13 proceed in a sequential fashion, generally 
14 speaking. 
15 Q Which means to you what? 
16 A Which means that you have to have a 

1 11 Tl before you install your radio equipment 
18 and can turn it up. If there is — 
19 generally speaking, the line and antenna 

1 2 0 work would be done before you install the 
• 21 radio equipment. 
22 Q And then what point does the 

\ 2 3 antenna come into it? 
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A The line and antenna work, 
generally speaking, would be installed 
before the radio work was done. 

Q So to make sure I understand, 
ordinarily, the antennas would be replaced 
up top before the radio work would be done 
in the shelter? 

A Yes, sir, that's correct. 
Q That's the way it would generally 

work? 
A Yes, sir. 
Q Well, do you know if that was what 

was intended in this case? 
MR. NORMS: Object to the form. 

A I don't know. 
Q I mean, from a schedule ~ I'm 

asking you about your scheduling once 
again now. 

A Yes, sir. Generally, on the 
scheduling, that would be the approach we 
would take. 

Q That's what Cingular would have 
wanted? 

194 

MR. NORRIS: Object to the form. 
A It's an efficiency-
Q Well, let me just — let me — 
A Yes, sir. 
Q You're put up here as a corporate 

representative for Cingular about 
scheduling on this job. 

A Right. Right. 
Q Can you tell me what Cingular's 

idea or goal for the scheduling of this 
job would have been vis-a-vis the antennas 
and the radio equipment? 

MR. NORRIS: Object to the form. 
A Generally speaking, this ~ this 

job would have been handled as any other 
capacity mod. We would have tried to get 
the radio equipment installed before the 
— or tried to get the line and antenna 
work done before the radio equipment was 
installed. 

Q Line and antenna before the radio? 
A Yes, sir. And the advantage of 

that is an efficiency issue. When the 
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radios have been installed, you can tie 
them into the lines and antennas and turn 
the site out. 

Q It's ready to go then? 
A Yes, sir. 
Q Tested or use it or — 
A Yes, sir. 
Q - handling calls from the race? 
A Yes, sir. 
Q Do you know why on this job the 

antenna work was not done before the radio 
work was done? 

A No, sir, I do not. 
Q Have you seen any — any of these 

statements by these ALT employees to the 
effect that the first time they showed up 
to do their work, they were still changing 
out the building and there was a crane on 
site and all that? 

A I saw that this — this morning in 
my deposition earlier, I saw Plaintiffs 
Exhibit 2, yes, sir. 

Q Is that the first you've ever heard 

196 

of that? 
A Yes, sir. 
Q Never were told any of that on any 

of these deployment meetings? 
A No, sir. 
Q I see. Does Cingular still to this 

day, as we sit here, use the same 
scheduling procedures for tower 
modifications that they did back in March 
of'06? 

A Generally speaking, yes, sir. 
Q Well, more specifically, do they 

still use the procedure of doing it 
sequentially and — 

A Yes, sir. 
Q — trying to get one crew done and 

off the site before the next one gets on? 
A Yes, sir. 
Q And do you know of any — I mean, 

you seemed pretty adamant about that 
earlier. Do you know of any — any time 
they've done it any differently than that? 

A No, sir, I'm not aware of any. 
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1 Q Okay. One question here. Going 
2 back to the - this job, who was the 
3 operations manager on this Talladega job? 
4 A The operations manager for the 
5 Birmingham market is ID . Harris. 
6 Q J.D. Harris. And who was the field 
7 engineer on this job? 
8 A There are two field engineers whose 
9 name I've heard, and I don't know in whose 

10 orbit this site is. 
11 Q All right. Tell me the two names. 
12 A It was Don Store or Stoehr, I've 
13 heard him called, as well. 
14 Q And actually, his name is Eldon, 
15 isn't it, E-1-d-o-n? 
16 A Yes, sir, I think that's correct. 
17 And then the other one, I think, was Scott 
18 Ingram? 
19 Q Okay. All right. Now, those are 
2 0 the - the last two, Don store and Scott 
21 Ingram ~ 
22 A Yes, sir. 
23 Q -- are two of the people that Eddie 
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1 told you Josh Cook had recognized by their 
2 picture when we took his deposition the 
3 last time out in Kansas City? 
4 A Yes, sir. 
5 Q And the third one was Damon Depew. 
6 A Okay. 
7 Q Do you know a — do you know Trent 
8 Draper? 
9 A Yes, sir, I do. 

10 Q Tell me what Mr. Draper's job is? 
11 A Right now, he is, I believe, an RF 
12 manager in the Mobile market. 
13 Q And what does it mean to be an RF 
14 manager? 
15 A RF is radio frequency, and he would 
16 be responsible for making sure that the 
17 sites were talking at the optimal level in 
18 terms of all the noise and making sure 
19 that the dropped calls were minimized and 
2 0 that the coverage was correct. 
21 Q Would that be — would those kinds 
22 of things, dropping calls and having the 
2 3 wrong noise and all that be related to the 
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— would those be called performance 
impacting issues? 

A Yes, sir. 
MR. NORRIS: Object to the form. 

Q And I've seen these advertisements 
on TV for these cell companies where they 
talk about dropped calls and the guy's 
talking to his girlfriend and part of it's 
dropped off. Is that what you're talking 
about? 

A That's pail of it, yes, sir. 
Q And the noise thing is where he's 

talking to somebody and then something 
comes up and they misunderstand one 
another? 

A Yes, sir. 
Q So it's in Cingular's best interest 

to eliminate those sorts of things? 
A Yes, sir. 
Q To be competitive. Okay. Do you 

know — do you know Bob Sergeant? 
A No, sir, I don't. 

MR. DEAN: I mink we're about to 

200 

change the tape. 
THE VIDEOGRAPHER: 2:06. We're off 

the record. 
(Whereupon, a break was taken.) 
THE VIDEOGRAPHER: The time is 

2:07. We're now back on the record. 
Q Let me ask you this, please, sir: 

You've already testified that you don't 
recall, I think, that Damon Depew called 
you on the morning before this accident 
and asked you to resolve a conflict about 
the tower crew working overhead with the 
radio people? 

A Yes, sir. 
MR. NORRIS: Object to the form. 

A That is correct. 
Q Okay. Would it have been your 

practice at the time if you had gotten 
such a call to make any sort of notes or 
anything like that? 

MR. NORRIS: Object to the form. 
A No, sir. If I had gotten that 

call, I would have most likely just asked 
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Damon to have the vendors coordinate it so 
that we could — we could — I mean, they 
know what's going on at the site. They 
could talk to each other and coordinate 
among themselves. That's most likely what 
I would have told him. 

Q Yes, sir. That's not my question. 
My question is had — had you gotten that 
call -

A Right. 
Q -- that you just told me about, 

would you have made some record of that -
A I apologize. 
Q — in your notes, on an E-mail, on 

a computer, or some other way? 
A No, sir. 
Q Just wouldn't - would not have 

thought that was something you needed to 
note? 

A No, sir. 
Q Okay. Would you have reported that 

to — well, you think what's his name, 
Depew worked for SBA, right? 
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A I think that's right, yes, sir. 
Q Would you have got in touch with 

Gabe gra sin si whom you worked closely 
with with BetaCom? 

A No, sir. 
Q So the fact that you did not call 

Gabe Gruzynski is no indication that you 
did not get the call, right? 

A That's - that's correct. I would 
- i f- if a call like that had come in 
and I had asked Damon to coordinate that 
with the vendors, I wouldn't have followed 
up on that. I would have expected that he 
would do that, and if I didn't hear 
anything back, then as far as I know, 
everything is line. 

Q You would have expected Damon would 
have done what you suggested to him about 
it? 

A Yes, sir. 
Q Were there other times that Damon 

contacted you about problems on the site 
there? 
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MR. NORRJS: Object to the form. 
A No, sir, I'm not aware of any. 
Q Do you know — I mean, you may not 

know. Do you know whose number this is: 
It's in Huntsville, Alabama. It's 
256-655-3634? 

A No, sir, I don't. 
Q Not a familiar number to you? 
A No, sir. 
Q Did you know that ~ that as 

recently as two months ago, Cingular is 
directing the scheduling of work on towers 
to put several crews on the site at the 
same time? Did you know that? 

A No, sir. 
MR. NORMS: Object to the form. 

Q You said you know this Trent 
Draper? 

A Yes, sir. 
Q He's an RF man? 
A Yes, sir. 
Q Do you know Scott Gilmore? 
A That name sounds familiar to me, 

204 • 

but I don't - 1 don't know him. 
Q Is he a field engineer or 

something? 
MR.NORRIS: I'm not trying to 

interrupt you, but Mitch just said all the 
sirens are going off. 
(Whereupon, an off-the-record discussion 
was held.) 

Q What about Kevin Smith? Do you 
know him? 

A Yes, sir, I do. 
Q Is he an operations manager? 
A He, I believe, is an operations 

supervisor, yes, sir. 
Q Right now for Cingular? 
A Yes, sir, in the Mobile market. 
Q What about Scott Coffeen? Do you 

know him? 
A Yes, sir. I don't know Scott, but 

I'm familiar with his name. I believe 
he's a field engineer. 

Q All right. Let me just ask you, do 
you know who Mr. Joe Williams is? 
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A No, sir. 
Q Would it surprise you if he were 

the operations manager of WesTower 
Communications? 

A No, sir, I don't. The name 
doesn't --

Q You don't know him? 
A No, sir. 

(Whereupon, Plaintiffs Exhibit 5 was 
marked for identification and the same is 
attached hereto.) 

Q Okay. Let me show you what I'm 
going to mark here Plaintiffs 5 and ask 
you to read along with me. Looks like to 
me this E-mail on the bottom of the page 
is the earliest one because the one on the 
top is later on the same date. It appears 
to be from somebody named Trent Draper -

A Yes, sir. 
Q - sent February 28, '08, at 12:26 

p.m. to a Joe Williams — we just 
mentioned him - Eric Johnson. Do you 
know who that is? 

206 

A There is an Eric Johnson that works 
for one of our subcontract vendors, yes, 
sir. 

Q Do you know which one he works for? 
A I believe it's NSORO. 
Q NSORO? 
A Yes, sir. 
Q And then I can't pronounce that. 

Dumitrescu and Alina? 
A She is in our real estate group. 

She is a Cingular ~ or an AT&T employee. 
Q All right. Larry Bailey? 
A Not familiar with him. 
Q Ron Rice? 
A Works for NSORO. 
Q Rob Williams? 
A Works for NSORO. 
Q Okay. And it looks like it's 

copies to somebody named Paul Puckett. Do 
you know him? 

A No, sir. 
Q Then somebody named B. Sergeant 

with a website. Do you know him? 

i 

2 
3 
4 
5 
6 
7 

! 8 
: 9 
10 
11 
12 

! 13 
; 14 
! i s 
[ 16 

\ 18 
; 19 
20 

[21 
; 22 
: 2 3 

1 1 
! 2 
i 3 
! 4 
I 5 
1 6 
i 7 
! s 
i 9 

; 10 
i 11 
[ 12 
( 13 
1 14 
1 15 
\ 16 
1 17 
1 18 
! 19 
(20 
I 21 
S22 
523 

207 

A No, sir. 
Q Joe Burn? 
A No, sir. 
Q PaulBeasley? 
A I am familiar with Paul. I'm not 

sure who he works for. He works for a 
contractor, as well, but I don't know 
which one. 

Q Kevin Hams? 
A Kevin also works for a contractor. 
Q Kevin Smith? 
A He is a Cingular employee. 
Q Steve Troutman? 
A He is a Cingular employee. He's 

the operations manager. 
Q Scott Coffeen? 
A I Believe he is an FE in Mobile. 
Q Down here, they got him listed 

later on as a — 
A Oh, an RF engineer, okay. My 

apologies. 
Q RF engineer? 
A My apologies. 

208 

Q Garry Bowling? 
A He is the executive — I mean, not 

the — he's the tech ops director for 
Alabama. 

Q It says subject is schedule of 
crews, right? 

A Okay. 
Q And help me here. It says Express 

Oil, phone plaza, and vet clinic are all 
adjacent. We can't take — we cannot take 
these down simultaneously. Is that what 
he says? 

A Yes, sir. 
Q Then it says please try to assign 

based on the attached cluster plan. 
Within each cluster, try to have the crews 
of all work progress through on the same 
subcluster assignment. Do you see that? 

A Right. 
Q So looking at the attached map, ten 

crews all assigned to a cluster, clusters 
one through ten, all crews start on red 
sites within their respective cluster, 

52 (Pages 205 t o 20i 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-29 Filed 06/06/08 Page 17 of 36 

FREEDOM COURT REPORTING 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

209 

then all crews progress to blue sites when 
the reds are complete and so on. 

A Okay. 
Q What do you think that means? 

MR. NORRIS: Object to the form. 
A I don't have any idea. 
Q Looks like all crews are going to 

be there at the same time, don't they? 
MR. NORRJS: Object to the form. 

A What -- what I don't know is — 
it's not clear reading this if he's 
talking about all antenna crews or - or 
what. I don't know what he's 
communicating there. 

Q Let's go on further and see. 
A Yes, sir. 
Q Then he says I understand we are 

not in a perfect world and we will 
absolutely have to deviate from this plan 
to meet our deadlines. Do you know what 
that means? 

MR. NORRIS: Object to the form. 
A It looks like that he's got a 
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target time lime for whatever project that 
this is related to. 

Q So it looks like a deadline to me. 
A Uh-huh. 
Q Is that a target, or is that when 

it has to be done? 
MR. NORRIS: Object to the form. 

Q Do you have any--
A I can't say. I don't know what his 

— what his scope was here, sir. 
Q Then he says in all caps but we 

can't take down two sites that are 
adjacent to one another. We could 
possibly do it, but only if we work one 
sector per site at a time and coordinate 
closely between crews and RF engineering; 
is that right? 

MR. NORRIS: Object to the form. 
A Yes, sir. 
Q Then he's got a list of folks here, 

market support, Scott Coffeen, Kevin 
Smith, Ed Huey, Bruce Soukhamneut, Scott 
Gilmore. All these are Cingular 
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employees, are they not? 
A I believe they are, yes, sir. 
Q Here we go. We've got one, three 

lines here. Listen to this. Please call 
us, myself, Scott, or Kevin if we need to 
deviate or work on two sites adjacent to 
one another. I know we will. I just want 
to mitigate any potential performance 
impacting issues to the best of our 
ability while still being flexible enough 
to meet our time lines. 

A Yes, sir. 
Q Signed Trent Draper, right? 
A Yes, sir. 
Q Does that tell you that Mr. Draper 

is setting up schedules for these crews to 
work at the same time? 

MR. NORRIS: Object to the form. 
Don't speculate as to what it shows. 

Q You can answer. 
A Mr. Dean, I don't know. I'm not 

sure what he's trying to do here. 
MR. NORRIS: Look, my family is in 

212 

Vestavia, there is a tornado there, I want 
to call them, so let's take a break. 
(Whereupon, an off-the-record discussion 
was held.) 

THE VIDEOGRAPHER: 2:17. We are 
now off the record. 

(Whereupon, a break was taken.) 
THE VIDEOGRAPHER: The time is 

2:30. We are now back on the record. 
Q Mr. Newberry, we've had a little 

break because we had a tornado scare up 
here in Birmingham, and I don't know 
exactly where I was, but I'll do what I 
can. Let me show you here what's marked 
Plaintiffs 6 and ask you - and tell you 
that this is a phone record that's been 
given to us by Cingular to supposedly 
Damon Depew's phone bill. 
(Whereupon, Plaintiffs Exhibit 6 was 
marked for identification and the same is 
attached hereto.) 

A Yes, sir. 
Q Even though it says Amber Will over 
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here for some reason. 
A Right. 
Q I don't know about that. Do you 

know why that would be? 
A No, sir. 
Q Well, now, it looks like down here 

on the 10th about 12:15, he called 
205-542-4904. Is that one of your 
numbers? 

A Yes, sir, it is. That's my cell 
number. 

Q That would be 12:15 the day this 
accident occurred? 

A Yes, sir. 
Q Did you get a call from him then? 
A Not that I recall, no, sir. 
Q I thought you testified earlier 

that you didn't hear about this accident 
until later on in the afternoon when you 
were going to get your daughter or 
something, wasn't it? 

A Yes, sir. My first recollection of 
the accident was I got an E-mail. In 
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fact, we looked at it earlier. That's the 
first recollection I have of hearing about 
the accident, yes, sir. 

Q What about that call there from Mr. 
Depew? Do you just not recall that call, 
either? 

A Yes, sir, I don't. Obviously, 
there was a call, but my first - the 
thing that sticks in my mind about being 
made aware of the death was that E-mail. 

Q Okay. So does this call record 
here refresh your recollection that he 
might have called you at 12:15 and told 
you this accident occurred? 

A Yes, sir, it's — it's entirely 
possible. I don't know if he did that why 
I wouldn't remember that, but ~ and it's 
possible, too, that it's a one-minute 
call. I don't know if the call got 
completed, either. That's — 

Q You're the phone company man. Can 
you look at that and tell me? 

A No, sir, I can't. I'm sorry. But 
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1 do recall that the thing that sticks in 
my mind about being made aware of the ~ 
of the accident and the death was this 
E-mail. 

Q All right, sir. Excuse me one 
second. I'll mark this as 7. It will be 
two pages where you can see if they run 
together correctly. 
(Whereupon, an off-the-record discussion 
was held.) 
(Whereupon, Plaintiffs Exhibit 7 was 
marked for identification and the same is 
attached hereto.) 

Q Let me show you here now, please, 
Mr. Newberry, I'm going to highlight it 
because it makes old eyes brighter for me. 
This marks Plaintiffs 7, which appears to 
be part of your phone records for back in 
that March 8, 9, 10,'06. 

A Yes, sir. 
Q Look on the second page there, if 

you will, please, sir. 
A Yes, sir. 
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Q The last one it looks like I've 
highlighted there, tried to. 

A Yes, sir. 
Q What does that say? What's the 

date on that? 
A That is March 10th at 12:15. 
Q And does it show you getting a call 

- call from 205-903-0048? 
A Yes, sir. 
Q And that's Depew's --
A Yes, sir, that's correct. 
Q — phone line, isn't it? 
A That's correct. 
Q So the fact that it's on his and on 

yours — 
A Right. 
Q — does that indicate that the call 

made it through? 
A Yes, sir. 

MR. NORRIS: Object to the farm. 
A It could be - it may have gone to 

voice mail. I'm not sure. It may — if 
he didn't get me, he may have hung up. 

54 (Pages 213 t o 216) 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case1:06-cv-01486-KOB Document 162-29 Filed 06/06/08 Page 19 of 36 

FREEDOM COURT REPORTING 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
i n 

18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2 0 
2.1 
22 
23 

217 

I'm not sure what have — what might have 
happened there. 

Q Well, that looks like - okay. So 
but you do acknowledge that that same call 
exists on both his phone bill calling you 
and your phone bill — 

A Yes, sir. 
Q - showing as an incoming call? 
A Yes, sir. 
Q Okay. And then it looks like this 

is — what was that page 10,11 ? I'm 
going make this 12. 

A Yes, sir, 
Q As a part of 7, as well. Then you 

make some calls, do you not, after 12:15? 
Do you know who those people are you're 
calling? 

A Let's see here. 
MR. NORRIS; That's still part of 

7, Joe? 
MR. DEAN: Yeah. 
MR. NORRIS: You added more pages? 
MR. DEAN: Three page exhibit 
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instead of two. 
MR. NORRIS: So the Plaintiffs 7 

is a total of three pages? 
MR. DEAN: Yes. And they are his 

sequential phone records you gave me. 
A The - I believe the first call 

here at 1.2:30 — 
Q Will you show me? 
A Yes, sir, absolutely. I believe, 

Mr. Dean, that this is Rod Francioni, who 
was the manager of real estate 
construction. 

Q In Mobile? 
A But he was a Louisiana — he was in 

Louisiana, yes, sir, 504. 
Q What is that 12:20? 
A Yes, sir. 
Q Highlight that for me. 
A Yes, sir, I sure will. 
Q Highlight several of them. It will 

help anybody. 
A Yes, sir. And then the next one 

was to my manager, Will Schutts. That's 
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305. That was at 12:22. 
Q Will Schutts? Now, you say your 

manager. Who was he? That's a new name 
for me. 

A Yes, sir, He's the executive 
director over network. I report to him. 

Q AtCingular? 
A Yes, sir. 
Q What did you call him for? Do you 

know? 
A No, sir, I don't. 
Q Who is the next one? 
A The next one is Karen Manfree, who 

reported to Rod Francioni. You know who 
Karen is. 

Q That's at 12 what? 
A That's at 12:31. 
Q Okay. 
A The next one, I don't know. This 

may be - I don't know who this number is. 
Q Can you read it? 
A Yes, sir. It's 813-215-2029. 
Q That's an incoming call? 
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A Yes, sir, that is. 
Q Hold on a minute. Let's see if we 

can find out who that is. 
A Okay. 

MR. JOHNSON: That's Gabe 
Gruzynski. 

A Okay. So it's incoming from Gabe 
Gruzynski. And that's at ~ 

Q 12:30? 
A Yes, sir, 12:34. Then I made 

another call to my boss, Will, at 12:42. 
Q Will - spell his last name? 
A S — yes, sir. S-c-h-u-t-t-s. 
Q All right, sir. Do you know what 

you called him for? 
A No, sir, I don't. As I look at 

this, obviously, as I testified before, my 
first clear recollection that an accident, 
for some reason in my mind, I associate 
knowing about a death with that E-mail. 
That's when I — it became clear to me. I 
don't know if these calls were advising me 
that an accident had happened or if they 
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told me about the - that someone had died 
here. I don't recall that conversation. 

Q Most of those calls you are making 
to them, aren't they? 

A Well, I've got - it looks like I 
have two incoming and - and three 
outgoing. It looks like the - looks like 
the outgoing was to Rod and to Will, and 
the incoming was from Karen and from Gabe. 

Q Correct. And you called Rod again? 
A Let me see here. Let's see. This 

was - I called Will again. 
Q Will again? 
A Yes, sir. And this is my home. 
Q Mobile. Now, winch one is your 

home number? I'm sorry. 
A This one is 681-7344. That's a 

Birmingham number, so I called my home. 
Q 618? 
A 681. 
Q 681? 
A Uh-huh, 7344, that's my home 

number. 
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Q AH right, sir. 
A And I'm sorry I didn't give you 

that earlier when I was telling you about 
my phone numbers. I didn't think about 
that. I'm not sure who this number is, 
661-6558. I don't know who that is. 

Q 205? 
A Yes, sir. 
Q 661? 
A 6558. 
Q All right. 
A This next one is to my wife's cell 

phone, 527-4904. That's my wife. This 
one, 516-3554, is to Gany Bowling. Gany 
is the tech ops director over Alabama. 

Q That's incoming, isn't it? 
A Yes, sir, it is. 
Q That's where he called you, then? 
A Yes, sir. 
Q 12:55. 
A I don't know — let's see. I don't 

know who this number is, the 214. I'm not 
sure who that is. 
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Q 214? 
A Yeah, 505. 

MR. JOHNSON: Isn't that Dallas? 
204? I think that's Dallas's area code. 

A Okay. 214-505-4647 I think is the 
number. And I don't know who that is. 
This is another incoming call from Gany 
Bowling at 1:03. 

Q And again, Mr. Bowling is who? 
A He's the tech ops director for 

Alabama. 
Q What would he have to do with the 

Talladega site? 
A J.D. Hams and Don and Scott 

report to Gany. At this point. I don't 
know at that point whether they did. But 
at this point, they do. 

Q I see. 
A I don't know who this number is, 

527-6967. I'm not sure who that is. This 
is a call from my daughter. I was — as I 
shared with you earlier, I was headed down 
to Mobile to pick her up. This is a call 
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from her. 
Q Hers is the -
A 919-0064. 
Q All right, sir. Now, the Mobile 

number, I don't know who that is. 
A Yes, sir. I don't know who that 

is, either. 
Q 459? 
A 2993. 
Q Okay. 
A This is - this 256-651-0003 is to 

Chip Ernest. Chip is an equipment 
engineer. He works on my team. 

Q All right, sir. What was the 
prefix, the first three letters on that 
number? 

A 256. 
Q I see. 
A Yes, sir. 651. I'm sorry. It's 

256. 
Q That's the area code? 
A Uh-huh. 651-0003. 
Q Okay. Is he a field engineer? 
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A No, sir. He's an equipment 
engineer. 

Q Okay. Equipment engineer? 
A Yes, sir. This next one is an 

incoming call from Cory Bowling. Cory is 
also an equipment engineer on my team. 

Q I see. We're up to about 2:18 now, 
aren't we? 

A Yes, sir. This is another call 
from my daughter. 

Q All right. 
A This number I don't recognize, 

661-6558. I don't know who - what number 
that is. 

Q That's 205? 
A Yes, sir. 
Q All right. 
A This is another call from Chip. 
Q Ernest? 
A Yes, sir. 
Q Okay. 
A 5 — that's another call from 

Garry. 
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Q That would be up to about 3:54 now. 
A Yes, sir. This is a call — 
Q Why was Garry calling you? Do you 

know? 
A No, sir, I don't. The only thing 

- is it appropriate to - I mean — 
Q You can answer. 
A I could --1 could suppose. 
Q Go ahead. 
A I don't remember the conversations, 

but it seems that there was a lot of 
conversation about something that had 
happened, so that - that would be my — 
my guess. 

Q Have you ever had another situation 
where there was a death on a Cingular cell 
site in your career? 

A No, sir. 
Q Basically, you're saying that a 

death would engender some conversations 
and phone calls, wouldn't it? 

A I would think so. 
Q Okay. That's fair. 
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A Let's see. This is another call 
from Chip, 651-0003. 

Q Let's highlight that where we'll 
know like that. 

A Yes, sir. Sure. Another call from 
my home. This was a call — 

MR. JOHNSON: What number is that? 
THE WITNESS: 681-7344. It's at 

4:10. 
A This is at 4:35 p.m. This is a 

call to my boss, Will Schutts. 
Q That's about the third call to him, 

isn't it? 
A Yes, sir. 
Q Do you remember what you had to 

call him about that afternoon? 
A I don't - I remember I talked with 

him, and my recollection is that I got 
this E-mail from Ga.be. I think it came in 
about 4:30, and I remember calling Will to 
tell him that I had just found out that 
someone had died. 

Q Okay. I'm not very good 

228 :. 

technically. Were you on the road to go 
get your daughter then? 

A Yes, sir. I was in Greenville, 
Alabama. 

Q Okay. How did you get the E-mail 
is my question? 

A It came on my Blackberry. 
Q On your Blackberry? 
A Yes, sir. And so based on this 

timing, what I think may have happened is 
that I got this E-mail and then I called 
Will and told him that I had gotten this 
E-mail. 

MR. JOHNSON: Is that Blackberry 
the same as that 706-3872? 

THE WITNESS: That's right. That's 
correct 

Q Sir, are you with me? 
A Yes, sir. Another call from my 

home, 681-7344. This is another Mobile 
number I don't recognize. 

Q What's the number? 
A 625-1665. 
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MR. NORRIS: Is that Mobile or ' 
mobile? 

MR. JOHNSON: Mobile, I believe. 
A Well, I'm sony. I was looking at 

the area code. It's a 251 number, so it 
would be Mobile. And that may be from my 
nephew, He was traveling with my daughter 1 
to meet me halfway, so it could be his 
mobile. I don't know. 

Q Okay. 
A 813, this is a - my guess is that 

that's a BetaCom number. It's an 813 area 
code. 

Q What time of day is that? 5 
something 29? 

A 5:29, yes, sir. I 
Q 813-299 what 3237? 
A Yes, sir. 
Q Okay. 
A And then I've got another 256 

number. I don't recognize this. It's 
256-890-3625. 

Q 256? 
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A Yes, sir, 890-3625, and that's an 
incoming. I don't recognize that number. 

Q Okay, sir. 
A And then it looks like the last 

call of 3/10 was at 8:01 p.m., and it was 
a615. 

MR. JOHNSON: That's Nashville. 
A Okay. 943-0860, and I don't 

recognize that number, either. 
Q Okay. Is it your sense that you 

had already told Mr. Schutts before you 
got the E-mail that there had been a death 
out mere on the site? 

MR. NORRIS: Object to the form. 
A My recollection? 
Q Yes. 
A My recollection is that I got the 

E-mail, and then I called and told him 
that there had been a death. It is 
possible that I learned about it in one of 
these prior calls. This was the first 
time I had dealt with something like that, 
so it's entirely possible I learned about 
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it in one of these calls and called him or 
it's possible that someone told me there 
had been an accident, but I didn't have 
any details and I just called to tell him 
there had been an accident. I don't 
remember. The thing that is firm in my 
mind is when I got this E-mail, I remember 
calling Will. 

Q Well, was ~ I guess what I'm 
wondering about, you said that's firm in 
your mind. Was there something in the 
E-mail that -- that you had not already 
told Mr. Will? 

A Well, the thing that to this day 
sticks in my mind about that E-mail is 
that someone died, and I think I shared 
this morning that I don't remember reading 
merest of that E-mail. And so I 
remember getting the E-mail, I remember 
reading that, and I remember calling Will 
after that. 

Q And your records here show that you 
called him two or three times before that? 
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A Yes, sir, that's right. And — and 
I apologize. 1 don't recall if I knew 
that someone had passed before that and 
had told him or if I just was telling him 
there is some — there was some kind of 
accident. I really don't recall. 

Q If you had known somebody had been 
killed, you would have told him in one of 
those earlier calls? 

A Oh, yes, sir, absolutely. I mean, 
that would have been my first call after I 
learned of something like that. 

Q Scott Ingram has testified in this 
case. You know Scott. He's a field 
engineer for Cingular? 

A Yes, I know of him. I don't--1 
don't know --

Q He's testified that he was notified 
of the accident but was not told anybody 
was killed -

A Okay. 
Q ~ that afternoon. 
A Okay. 
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Q Do you know anything about that? 
A No, sir, I don't. 
Q Does Cingular have any policy not 

to tell its employees when somebody is 
killed on the job? 

A No, sir, not that I'm aware of. 
Q That's the kind of thing that would 

usually go out with the word of an 
accident, do you agree? 

A I would think so. 
Q In this case, there is no question 

of him dead on the site. 
A Yes, sir. 
Q Mr. Newberry, do you know Randy 

Wheeler, my client? 
A No, sir, I don't. 
Q You ever had ~ did you ever talk 

to him or anything? 
A No, sir. 
Q Do you know - you know Gabe 

Gruzynski, I know. 
A Yes, sir. 
Q What's Mr. Bow's name with the 
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company? 
A WithBetaCom? 
Q Yeah. 
A It's Randy Bow. 
Q Randy Bow. Do you know him? 
A Yes, sir. 
Q Have you any conversations with him 

since this lawsuit was filed shortly after 
the accident? 

A I've had conversations with him, 
yes, sir. 

Q Have you had any with him about 
this lawsuit? 

A No, sir. 
Q Mr. Wheeler's claims in it? 
A No, sir. 
Q Do you know anything about anybody 

from Cingular telling Mr. Bow that Randy 
better drop his lawsuit because Cingular 
is never going to -

A No, sir. 
Q ~ do business with BetaCom 

anymore? 
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A No, sir. 
MR. DEAN: That's all I have. 

Thank you. 
THE WITNESS:.. Okay. Thank you. 
MR. FROST: I don't have any 

questions. 
MR. NORRIS: You got more tape 

left, don't you? 
THE VIDEOGRAPHER: Yes. 

(Whereupon, an off-the-record discussion 
was held.) 

EXAMINATION BY MR. NORRIS: 
Q Mr. Newbeny, let me ask you just a 

few questions veiy briefly, specifically 
about this scheduling issue. You recall 
in your first deposition being asked a lot 
of questions about that and giving 
answers; is that correct? 

A Yes, sir. 
Q And, of course, you discussed some 

of that again this morning; is that 
correct? 
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A Yes, sir. 
Q Tell me, on a situation like this 

on a project like this when the scheduling 
is done, explain to us again how that 
process actually works and how the 
schedule is created based on the inputs 
you get? 

A The initial schedule is put 
together based on just historical dates. 
An example would be normally, it would 
take somewhere between ten and fifteen 
business days to get a Tl, and so from the 
date of order to the date the Tl is 
delivered you put what I call a skeleton 
date out there. 

Q Skeleton? 
A Skeleton date. It's basically just 

a framework based on history. And then as 
the calls - as the site is discussed on 
the calls, the specific dates are adjusted 
depending on what is happening on the -
on the predecessor tasks and the — and 
I'll use the Tl as an example. If 
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1 something happens that the Tl can't be 
2 designed or ordered in time, then the Tl 
3 date would push out, and that would push 
4 out all the subsequent dates. 
5 Q Are these - are all these dates 
6 flexible because of those reasons? 
7 A Yes. 
8 Q When the person with Cingular in 
9 your group is moderating these calls, are 

10 they telling contractors when they have to 
11 work, or are they asking the contractors 
12 when they can work and how long it will 
13 take? 
14 MR. DEAN: Object to the form. 
15 A Generally, the discussion is it 
16 would go something like this: Guys, we'll 
17 have Tl s on this date, when could we get 
18 the cabinet added. 
19 Q And the cabinet person, would they 
2 0 respond to that question? 
21 A Yes. 
22 Q And then he would go ask the next 
2 3 person in line? 
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1 A Yes. 
2 Q Would he ask them when could they 
3 be there and how long it would take? 
4 A Yes. 
5 Q Does it go down the line like that 
6 until the last piece of the work is done? 
7 A Yes. 
8 Q If there is a hiccup along the way, 
9 the dates get moved back? 

10 A That's correct. 
11 Q Is — is the skeletal framework 
12 that you talked about, is that adjusted 
13 based upon the input from the contractors? 
14 A Yes. As the actual dates begin to 
15 take form, then those dates are adjusted. 
16 Q And whether or not any - any 
17 particular" dates are actually input into a 
18 tracker or not on any given project, you 
19 don't know; is that correct? 
20 MR. JOHNSON: Object to the form. 
21 A Generally speaking, we input that 
22 as we go. I don't remember the specifics 
23 on any given site or any given call, but 
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generally speaking, we do. 
Q When you have a situation where -

let me ask this first of all: A project 
from, you know, A to Z, does it involve 
any different little mini parts and 
numerous different contractors? 

MR. JOHNSON: Object to the form. 
A It's possible. 
Q Is it — is it common that some of 

these activities, at least especially 
early on, for example, the fence and 
perhaps some concrete work or something 
for shelter, do some of these things 
overlap? 

MR. JOHNSON: Object to form. 
A They would, I would think. It's 

possible. 
Q If you have a situation where you 

have two contractors that show up and are 
going to get in each other's way and that 
is reported back to you, now, tell me how 
that would be handled. 

A Generally -

240 

MR. JOHNSON: Object to form. 
Asked and answered. 

A -- ask them to coordinate so that 
they could — one of them could get the 
work down, and then the other one could 
get the work done, that they would 
coordinate. They're on the site, they 
know what they have to do, and they could 
talk. 

Q You talked about each individual 
contractor having its own safety 
procedures, and the expectation is that 
they follow those procedures. Do you 
remember talking about that? 

A Yes, I do. 
Q Explain that a little better for 

me. 
MR. JOHNSON: Object to the form. 

A The - part of the contractual — 
when they are set up as an approved 
vendor, part of the agreement or part of 
my understanding is that they have to have 
insurance and certain other requirements, 
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and one of those requirements is that they 
have safety procedures in place, and so we 
expect that they would be aware within 
their team what those procedures are and 
that they would follow them. 

Q Do you in implementation or 
Cingular in general ever tell these 
contractors when they have to work? 

A No. 
Q Do they ever tell the contractors 

how they are supposed to work? 
A No. 
Q Do they ever tell the contractors 

how to do their job? 
A No. 
Q Is there an expectation that these 

contractors when doing their work will 
follow their own safety procedures and 
protocol? 

MR. DEAN: Object to the form. 
A Yes. 
Q Is there an expectation that they 

will, if they are interacting — 
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interacting with each other, follow their 
own safety procedures and protocols? 

MR. DEAN: Object to the form. 
MR. JOHNSON: Object. 

A Yes. 
(Whereupon, an off-the-record discussion 
was held.) 

Q And we'll go back to this 
particular case dealing with the tower 
contractor and the — and the equipment 
contractor, ALT and BetaCom. You were 
asked questions earlier about what may 
happen under this circumstance or that 
circumstance. Generally, just let me ask 
you, if a phone call had been, in fact, 
made to you at which time you were advised 
that there was a tower contractor that 
needed to complete some work and an 
equipment contractor that needed to 
complete some work, how would you have 
handled that? 

MR. JOHNSON: Asked and answered. 
A I would ask them to coordinate 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 

; 4 
: 5 

6 
7 
8 
9 

• 10 
' 11 
12 
13 

: 14 
15 

, 16 
'• 17 
; 18 
. 19 
20 
21 

122 
: 23 

243 

among themselves. 
Q And what do you mean exactly by 

that? 
A That they — 

MR. JOHNSON: Same objection. 
A - call each other and say they've 

been on the weekly call, they know kind of 
what the target dates are so that they 
would coordinate and agree who's going to 
do what when and that they would do that 
in a way that would — they would follow 
their safety procedures. 

Q In a situation like that, if the 
contractors did follow their own safety 
procedures, and let's just add this 
hypothetical, that the tower contractor 
advised the equipment contractor that they 
were going to be on that particular day 
working aloft, making the — doing the 
antenna line work and swapping out 
antennas, and the ground or the equipment 
contactor advised that that was fine, 
they understood that and they would be 
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inside a building which was on the site 
but inside a building, that they had 
communicated with one another so that each 
one knew what the other one was doing at 
that particular time and they met and 
discussed these things, would you have any 
type of issue with them working this out 
in that fashion? 

MR. JOHNSON: Incomplete 
hypothetical. Lack of foundation. 

A No, I wouldn't. 
Q All right. Now, you were asked 

earlier and a word was pretty much put in 
your mouth about whether or not it would 
be safe for a tower crew to work over a 
ground crew. When you answered that 
question, were you — were you taking any 
of those factors into account? 

A No, I wasn't. 
MR. DEAN: Object to the form. 

Q So if - if — in a situation where 
you were to learn that a tower crew and an 
equipment crew both had work they needed 
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to finish and you advised that they should 
try and work that out together, and by 
that, following their own safety 
procedures and protocols, and they did 
that in a fashion I described to you, 
would you have any problem with that? 

MR. DEAN: Object to the form. 
A No. 
Q In your opinion, would that be a 

safe way to handle that? 
MR. JOHNSON: Same objection. 

A Yes, as far as I know. 
Q Would it also be an option in your 

mind that the equipment crew work at night 
and the tower crew work during the day? 

A Yes, that would be an option. 
Q Would that be a safe way to handle 

that issue? 
A Yes. 
Q In this case, if you had been — or 

if a call had been made to you advising 
that the tower crew and the equipment crew 
still both had work to complete, would you 
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have undertaken to actually tell them when 
to work? 

A No. 
Q Would you have undertaken to tell 

them how to resolve whatever issues they 
had? 

A No. 
Q If it had been reported back to you 

that they could not resolve the issues 
that they had, you indicated, I believe, 
that you would - the easiest thing to do 
would be push the date out; is that right? 

A That's generally what happens. 
Q Dates do - as you described 

earlier, do dates get pushed out when 
tilings don't go according to the skeletal 
plan? 

A Yes. 
MR. DEAN: Object to the form. 

Q Do you recall ever getting any type 
of notice — and just assume for me for 
the sake of this question that you got a 
phone call advising that the tower crew 
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and the equipment crew still both had work 
to do, and just assume for me that you 
sent the message back for them to resolve 
that and take care of that issue based on 
their own procedures and protocols, just 
assume that for me, assume that took 
place, do you recall at all getting any 
notice after that time that the two 
contractors were not able to resolve the 
issue? 

A No. 
Q Do you ~ did you have any 

knowledge at all that on the date of this 
accident, a tower crew and an equipment 
crew were on the site at the same time? 

A No. 
MR. NORMS: That's all. Thank 

you, Mr. Newberry. 
MR.GANN: I don't have any. 
MR. JOHNSON: I've got a few for 

you, Mr. Newberry. 

REEXAMINATION BY MR. JOHNSON: 
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Q Let me show you - walk over here 
real quick. 
(Whereupon, an off-the-record discussion 
was held.) 

Q Let me just ask you, this is a 
clean copy, ask if you would — you may 
need to step back a page just to identify 
it. Nope, maybe not. This is that cell 
phone number, I think, 706-3872. Do you 
see that? 

A Yes, sir. 
Q Is that your E-mail phone number? 
A Yes, sir, that's my Blackberry. 
Q And below it here is a list of 

dates, and I don't know, it says dates and 
times and then to and from, they say data 
transfer. Are these — are these — do 
these represent the E-mails that you have 
received? 

MR. NORMS: Let me object to the 
form. 

Q At this number on your - on the -
on the Blackberry that you just showed us 
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a moment ago or a while back on the tape? 
MR. NORMS: Object to the form and 

instruct you not to guess or speculate as 
to anything. 

Q Well, what is this? Go ahead. 
What is it? 

A I don't — I don't know. This is 
~ this is my Blackberry number. 

Q Yeah. 
A I don't know what the date of 

transfer is. 
Q Well, I guess my question, though, 

to you, sir, is does this represent the 
E-mails that you received on any one of 
these days on your Blackberry? 

MR. NORRIS: Same objection and 
instruction. 

MR. JOHNSON: Well, I don't 
understand what your objection and your 
instruction is. I mean, he — he's 
certainly been able to talk about the 
telephone calls that he's either received 
or sent out, but you're telling him not to 
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answer questions about whether or not he 
received E-mails at this number. I mean, 
I don't see the difference. 

MR. NORRIS: I'm not telling him 
not to answer. I'm just - well, I mean, 
you can look at the — a wireless phone 
bill. Anybody can look at a wireless 
phone bill and see phone numbers and 
associate those and know who they are, and 
maybe not who they are, but know their 
phone numbers. You're showing him now 
something on a Blackberry device printout 
that he doesn't use as a phone and asking 
questions. If he can answer, that's fine. 
I just want to make sure he's not guessing 
or speculating. 

Q Sir, is this number 706-3872 your 
E-mail cell phone number? 

A Yes, sir. 
MR. NORRIS: Object to the form. 

Q Is this the number where you 
receive all your E-mails? 

A Yes. 
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Q Okay. Now, that's my question is 
that what's been produced when we asked 
for all of the telephone records and we 
asked Cingular for all the telephone 
records relating to all of your phone 
numbers, this is what they gave to us. 

A Yes. 
Q So my question is is are these all 

of the E-mails that you received during 
the time periods that are identified 
herein? 

MR. NORRIS: Same objection. 
A I don't know what data transfer 

means. I don't know if this is a single 
E-mail or multiple E-mails. What I do 
know is that I don't use this device for 
phone calls, but I do use it for E-mail 
work. 

Q Right. 
A Is that a sufficient answer? I 

don't know what data transfer means. 
Q Okay. 
A I don't know how to interrupt that. 
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Q What I'm trying to find out is just 
simply this, and I thought my question was 
fairly simple, but I'll tiy to ask it 
again. Does this represent all the 
E-mails that you received at this phone 
number? 

MR. NORRIS: Same objection, plus 
asked and answered. 

MR. JOHNSON: Well, it wasn't 
answered, so I don't think you've got an 
objection. 

MR. NORRIS: He's basically saying 
he doesn't know, but that's — 

A Can I answer this by saying I 
believe this represents E-mail traffic, 
but I don't know that it represents all 
E-mails or how it's lumped together. 
That's what I'm -

Q What is it about this that makes 
you think this may not represent all 
E-mail traffic or that these various data 
transfers are lumped together? 

A I don't know how this is - it 

63 (Pages 249 to 252 

367 VALLEY AVENUE 
(205) 397-2397 BIRMINGHAM, ALABAMA 1-877-373-3660 



Case 1:06-cv-01486-KOB Document 162-29 Filed 06/06/08 Page 28 of 36 

FREEDOM COURT REPORTING 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
2 2 
23 

253 

looks like it's being billed on a kilobyte 
level, and I don't know how the billing 
works on this. 

Q Okay. So are you not able to tell 
us one way or another whether or not this 
sheet represents all of the — say, for 
example, let's take a date, March the 
10th. 

A Right. 
Q Is it your testimony that by 

looking at this, looking at the 
information that was given to us by 
Cingular Wireless as to your own phone 
number, that this information constitutes 
eveiy E-mail you received during that day? 

MR.NORRIS: Same objection. 
A I know - I don't know specifically 

about that date, but I know in general, I 
would have gotten more than nine E-mails 
and there are nine entries here. 

Q Okay. That's -
A Which is why ~ and I'm not trying 

to be difficult. I just, I know I got 
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more than nine E-mails, and there are only 
nine entries here, and I don't know how 
they lump those together. 

Q And I'm - I'm not suggesting 
you're being difficult. 

A No, I know. 
Q I'm tiying to figure out what this 

document means -
A I understand. 
Q — that was given to us by 

Cingular's lawyers when we asked for 
records relating to a phone number. 

A I understand. 
Q But you know that at least on March 

the 10th, you received more than nine 
E-mails? 

A That would be my guess. 
Q I mean, how many E-mails do you get 

a day, generally? 
A More than nine. 
Q Let's take a more normal day, okay? 

I mean, March the 10th we understand there 
was probably an awful lot of E-mail 
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traffic going around because of this 
death, right? 

A I would think. 
Q Okay. That's not a normal day. 
A Right. 
Q Why don't we take a look back at 

Thursday or Wednesday, the 8th ~ the 9th 
or the 8th. I mean, for each of those 
dates, we've got - for Wednesday, we've 
got two entries, and for Thursday, we've 
got three entries. Would those be more 
normal days in terms of your normal E-mail 
traffic? 

A No, sir. Generally ~ 
Q No, no, no, no. I'm not asking you 

for two E-mails, if that's normal. I'm 
saying would those be days that you could 
say are what my more normal E-mail traffic 
would be like on - on those kinds of 
days? 

MR. NORRIS: Object to the form. 
A That's - that's a fair -
Q And that's what I ~ that's really 

256 

what I'm getting at. What would be your 
normal E-mail traffic just on average on 
an average day? 

A In terms of the number of E-mails 1 
receive? 

Q That you receive or send. 
A Somewhere between a hundred and 

fifty and three hundred, I guess. 
Q Okay. And a day like March the 

10th would have been ~ 
A Possibly more. 
Q Okay. All right. So would it be 

fair to say, then, that this document does 
not represent all the E-mails that were 
received or sent from your phone number? 

MR. NORRIS: Object to the form. 
A It may represent all the E-mails. 
Q Right. 
A But they may be lumped together in 

because it's being done at the kilobyte 
level. 

Q Packaged? 
A Exactly. 
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Q Okay. All right. So we can't tell 
by looking at this document all the 
E-mails you got? 

A That's correct. 
Q All right. We can tell at least 

what time that they may have been lumped 
together in various numbers, quantities; 
is that correct? 

A Yes. 
MR. NORMS: Object to the form. 

Q Okay. The reason I was asking is 
- is - part of the reason I'm asking is 
you look back at this E-mail here, it's 
number 3, when you say that that's when 
you received information about the -
about the incident. The time on it is 
4:31. 

A Right. 
Q And, of course, it's coming from 

Gabe Gruzynski, but we don't know where he 
was at the time, right? 

A Right. 
Q But you were on your way down south 
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to Mobile? 
A Yes. Actually stopped Greenville, 

yes, sir. 
Q Okay. Do you see any data lumpings 

on March the 10th at 4:31? 
A I do not. 
Q Do you know why we don't see that 

here? 
A No, sir, I don't. 
Q Where were you on March the 9th, 

the day before? 
A I would think I was at the office. 
Q Okay. 
A I don't recall specifically, but I 

would imagine I had been at work. 
Q Okay. If you're at the office, 

when you're at the office, does your cell 
phone ring as often or more or less than 
your desk phone? 

MR. NORRIS: Object to the form. 
A Most of my calls come in on my cell 

phone. 
Q On your cell phone? 
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A Yes. 
Q Okay. What percentage, if you can 

give me, on an average basis? 
MR. NORRIS: Object to the form. 

Q Cell phone versus your desk phone? 
MR. NORRIS: Object to the form. 

A Ninety percent cell phone. 
Q Ninety percent cell, ten percent 

desk phone? 
A Yes. 

MR. JOHNSON: Patrick, who - just 
asking you, do you know of any of the 
people that you've told us about would be 
the most knowledgeable about this issue of 
what he's — what I've just been asking 
him about? In other words, what these 
mean? 

MR. NORRIS: Nobody. The people 
that we're planning on putting up would 
be -

MR. JOHNSON: Well, I mean, I know 
we haven't asked for this specifically 
because we certainly haven't come across 
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this issue until just this minute. 
MR. NORRIS: I have no clue. 

That's a billing - 1 would have no clue. 
I can't even understand my own bill, much 
less somebody else's. 

MR. JOHNSON: Well, you see, that's 
kind of the thing. We're trying to 
understand this bill. 

MR. NORRIS: Uh-huh. 
MR. JOHNSON: I would ask you, 

Patrick, to ~ that I do think that you 
need to go ahead and get for us his cell 
phone records for his desk phone, as well. 
I think that's included when we asked for 
his phone records. 

MR. NORRIS: You said his cell 
phone. You mean his use records on his 
desk phone. 

MR. JOHNSON: Desk phone. 
MR. NORRIS: Okay. You said cell 

records on his desk phone. Okay. 
MR. JOHNSON: Did I say that? 
MR. NORRIS: Yeah, you really did. 
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MR. JOHNSON: Okay. Thanks. It's 
Friday. I'm sorry. 

MR. NORMS: Yeah. I'll do that. 
MR. JOHNSON: Thank you. 
MR. NORMS: And I don't know how 

that works with a desk phone, if you can 
do it the same way with his cell, but 
whatever we can get, we'll get. 

Q Who provides y'all's land line 
service? 

A I don't know. 
MR. NORRIS: Well, it's like - I 

don't know - you know, my office has 
trunk lines, and I don't know that you can 
-- we'll get whatever we can get. 

MR. JOHNSON: Okay. Just let me 
know. 

Q Does your phone ring all day? 
MR. NORRIS: Object to the form. 

A It rings a bit. 
Q How many phone calls a day do you 

think your cell phone rings? 
MR. NORRIS: Object to the form. 
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A I've really ~ I've not really 
tracked it. I don't know. 

Q I mean, give me an average. 
MR. NORRIS: Object to the form. 

Q Best judgment. 
A Maybe somewhere between thirty and 

fifty calls, maybe. I don't know. 
Q Does — going looking at this, and 

actually, the ones that Mr. Dean put in 
front of you and marked, they are going to 
be included in this, but let's look at his 
cell phone records. Let me see his just 
so I know what we're looking at so I can 
follow along, follow the bouncing ball, so 
to speak. He's looking at the 8th, the 
9th, the 10th. 

MR. DEAN: 9th and 10th. 
Q You can have this back. I'll look 

at mine. You know, I guess — does this 
show eveiy time that you've either made a 
call out or a phone call has come in, 
whether it's been answered or not? 

A As far as I understand, it does. 
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MR. NORRIS: Object to the form. 
Q These are numbers, so I can just do 

math here. On March the 10th -- looking 
at March the 10th, fortunately, there is 
numbers out to the - to the right side of 
them that number each phone call. I count 
that on March the 10th, you either made or 
your phone rang thirty-three times. Would 
that be correct? Or excuse me. Thirty--
thirty-four times. And I'm just using the 
numbers out to the left and just doing 
simple subtraction. One hundred and 
sixty-five minus one hundred and 
thirty-one. 

A Did you say thirty-four? 
Q Yes, sir. 
A Yeah, that's about right. 
Q Okay. And that — and on that day, 

I take it, you had an awful lot of phone 
calls going on, most - a lot of which 
dealt with this incident? 

A That - that would be -
Q Was this more so than normal for 
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any normal day? 
A I think so. 
Q The previous day, the 9th, I count 

about twenty-two calls? 
A That's right. 
Q And on the 8th — you may do your 

math faster than I do. 
A Yeah. I don't have ~ I don't have 

that record in front of me. 
Q I'm sorry. Well, I'll give it to 

you. Hold on. I'll give it to you right 
now. Here, I'll just mark it. If you 
want to look at it — well, let's just 
mark it. Put the next sticker on there, 
whatever number that is. These are the -
I'll represent to you those are the phone 
records that have been produced to us as 
they relate to your telephones. This 
317-6170, which I believe Mr. Dean asked 
you about and you didn't know anything 
about. 

A Right. 
Q 542-4904, and then towards the back 
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1 is where I was asking you about your 
2 E-mail phone, the 706-3872? 
3 A Right. 
4 MR. NORMS: Is that Plaintiff s 8. 
5 MR. JOHNSON: Yeah, it is. 
6 MR. DEAN: I think that's the 
7 sticker I put on it. 
8 MR. JOHNSON: Thanks. 
9 (Whereupon, Plaintiffs Exhibit 8 was 

10 marked for identification and the same is 
11 attached hereto.) 
12 Q I don't see any other phone numbers 
13 in here is why I'm - okay. So we got 
14 that right now. Where was I? Where were 
15 we? 
16 MR. NORRIS: Toward the back, you 
17 said. You were counting calls on the 8th. 
18 MR. JOHNSON: I was counting calls 
.19 on the 8th. Thank you very much. 
20 Q I got one oh seven minus 
21 ninety-two, which would have been fifteen 
2 2 phone calls; is that right? Yeah. My 
2 3 math's right. Okay. So on the 8th, about 
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1 fifteen phone calls you either made or 
2 received, whether you answered the phone 
3 or not? 
4 A Right. 
5 Q 9th, twenty-two calls, and then, of 
6 course, the 10th, thirty-four calls. 
7 MR. JOHNSON: Okay. I think that's 
8 all the questions I have right now. Joe? 
9 

10 REEXAMINATION BY MR. DEAN: 
11 Q Mr. Newberry, I thought of a couple 
12 more I wanted to clear up with you, 
13 please, sir. 
14 A Yes, sir. 
15 Q I'll show you Plaintiffs 5, which 
16 is an E-mail we were going over when the 
17 tornado scare came in. 
18 A Yes, sir. 
19 Q Would you agree with me that that's 
2 0 a rather detailed statement from Mr. Trent 
21 Draper to these other people, including 
2 2 Joe Williams and others, about this 
2 3 scheduling and the work to be done on that 
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job? 
MR. NORRIS: Object to the form. 

A It is a detailed E-mail, yes, sir. 
Q Okay, sir. And at the top of it, 

the man who received that E-mail, a Mr. 
Joe Williams, then sends an E-mail out to 
two people, and he says what? Don't worry 
about the comments for now. I will take 
care of that. The attachments are what 
you need. Okay, Joe. Is that what it 
says? 

A Yes, sir. 
Q Okay. Now, I believe from looking 

at the E-mail, it's pretty clear that Mr. 
Williams is the operations manager of 
WesTower Communications. Do you see that? 

A Yes, sir. 
Q And WesTower, of course, is 

involved in this case, as well. Do you 
ever deal with anybody from WesTower on 
this Talladega case? 

A No, sir, not specifically this 
case. 
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Q Now, in your preparing for this 
deposition, did you look and find out 
anything about WesTower or see any 
communications between Cingular and 
WesTower? 

A No, sir. 
Q My question is this: This - this 

E-mail that Mr. Draper sent to Mr. 
Williams and others, this Plaintiffs 5, 
are there any E-mails like this pertaining 
to the Talladega site that Cingular has? 

MR. NORRIS: Object. 
A None that I'm aware of. 
Q Have you looked for any? 
A Yes, sir. When we did the ~ when 

the request for documents came in, we 
looked for E-mails related to the site, 
yes, sir. 

Q Now, you mentioned earlier, and I 
may use the wrong word, but it was 
something about a notice you got from 
maybe your - Cingular's lawyers about 
retention of records? 
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A Yes. 
Q Do you remember that? 
A Yes. 
Q And I think you said that there was 

some documents collected or sent to be 
kept in a folder? 

A Yes, sir. 
Q And one of them was an E-mail, I 

think, wasn't it? 
A Yes, sir. 
Q Do you remember who that — who 

that E-mail was from and who it was to? 
A Yes, sir. That was the E-mail 

that's here from Gabe Gruzynski to several 
people. 

Q Of the fact of the accident? 
A Yes, sir. 
Q Okay. Well, were there any E-mails 

that preceded the accident having to do 
with scheduling out there on that site 
which would be similar or analogous to 
this Plaintiffs 5 here? 

MR.NORRIS: Objection. Asked and 

27 0 

answered. 
A None of which I'm aware. 
Q Sir? 
A None of which I'm aware. 
Q None of which you are aware of? 
A Yes, sir. 
Q Well, now, who would be aware of 

those? 
MR. NORRIS: Object to the form. 

Q I mean, this ~ this -- a death 
occurred on this site. You've told me you 
— you haven't had that situation before. 
Who would be concerned about that and be 
looking at the E-mails concerning the 
site? 

MR. NORRIS: Object to the form. 
A I think everyone looked for E-mails 

concerning this site. 
Q Well, what about -
A Everyone who got this notice. 
Q Well, what about Mr. Schutts? When 

you told him either after you got the 
E-mail or before or both that there had 
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been a death out there, do you know if he 
looked for any E-mails about all this? 

A I don't know. 
Q Who would be the person who's 

comparable to Mr. Trent Draper on the 
Talladega site? You said he's an RF? 
What's Mr. Draper? He's a what? 

A Yeah, RF - RF manager. At this 
point, it's Owen Workman. I'm not sure if 
Owen was in that role at that point, but 
at this point, it's Owen Workman. 

Q And you don't know who the RF 
manager was back in March of'06? 

A It may have been Owen, but 1 don't 
know that for certain. 

Q Mr. Owen Workman? 
A Yes, sir. 
Q This is obviously a memo about 

scheduling there on the job from Mr. 
Draper. Who — who would have sent such a 
memo on this Talladega job, be it Owen 
Workman or who else? 

MR. NORRIS: Object to the form. 
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Calls for speculation. Facts not in 
evidence. 

A I don't know that there would have 
been any type of E-mail sent -

MR. JOHNSON: Or documents not 
produced. 

A This is a different type of 
project. If I'm — if I'm reading it 
correctly, it's a different kind of 
project. It's not a capacity mod. 

Q Okay. But ~ but it is a Cingular 
project, isn't it? 

A Yes, sir, it is. 
Q In fact, it looks like they are 

changing two or three different towers, 
right? 

A Yes, sir. 
Q But is it your testimony or not 

that — that Cingular personnel would not 
have generated a scheduling memo like this 
in this Talladega site? 

MR. NORRIS: Object to the form. 
A I'm not aware of any that was 
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generated. That would be my testimony. 
Q That you're not aware of it? 
A That's correct. 
Q And what would be your testimony as 

to whether you've ever seen a scheduling 
memo about this Talladega job? 

A I've never seen one. 
Q Have you ever seen a scheduling 

memo about any other upgrade or 
modification, tower modification job? 

A I've seen this one. 
Q Other than number 5. 
A I'm not sure how to answer that 

question. I see E-mails eveiy single day. 
Is there the possibility that there was an 
E-mail related to a cell site in there? 
Likely. But I don't remember a specific 
one. 

Q Well, I don't mean just related to 
a cell site. I mean related to a cell 
site regarding scheduling. This one, the 
reference here is scheduling of crews. 

A Right. 
274 

Q Pretty specific. 
A Right. And I will answer that I'm 

not aware of any. 
Q But even though these weekly 

deployment meetings you say are weekly and 
you say these tracker are generated on the 
Outlook program or something — 

A Yes. 
Q — you're not aware that there is 

any document generated setting out how the 
crews are to work in what order? 

MR. NORRIS: Asked and answered. 
A I'm not aware of any. 
Q Not aware of any. And the 

information you've looked over is just 
what Mr. Patrick Norris has provided for 
you to look over for this deposition? 

MR. NORRIS: Object to the form. 
A That's correct. 
Q Now, go back to another point, if I 

might. Well, Mr. Norris did ask you 
earlier on his cross-examination of you 
that - I thought something to the effect 
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that you did not tell these vendors what 
the safety rules should be. Do you 
remember that? 

A Yes, sir. 
Q But Cingular did tell these vendors 

what the deadlines were, did they not? 
MR. NORRIS: Object to the from. 

A There is a - with every project, 
there is a time line that, as I've 
testified previous, that is an outgrowth 
of all of the intervals, and everyone on 
the call is aware of what that time line 
is. 

Q Everyone what? 
A Everyone who's on the call is aware 

of the timeline. 
Q All the different vendors? 
A Yes, sir. 
Q And ultimately, the project is 

supposed to have a deadline to be 
completed, is it not? 

MR. NORRIS: Object to the form. 
A It has a targeted time line, yes, 

276 . 

sir, based on all of those intervals put 
together. 

Q Well, isn't it true that in a 
situation like this where it's a Cingular 
tower that's being upgraded, maybe rented 
from Crown Castle, but Cingular is using 
the tower for its business, isn't it true 
that when Cingular contracts out this 
business that it expects to pay to have 
the work done and expects for it to be 
done by a particular time? 

A Yes, sir. In this case — 
MR. NORRIS: Object to the form. 

A — as I indicated a little bit 
earlier, we were tying to get this one 
completed before the race. 

Q And it could be a day before the 
race; it could be thirty days before the 
race, couldn't it? 

A Generally speaking, related to 
Talladega, we try to have the — all of 
the work done at least three days prior to 
the race so that we can handle the traffic 
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1 that's coming in for it. 
2 Q And if it got done twenty-one days 
3 before the race, so much the better, 
4 wouldn't it? 
5 MR. NORRIS: Object to the form. 
6 Argumentative. 
7 A I mean, as long as it happened 
8 before the race. 
9 Q Sure. Because the race is where 

10 you're going to make a bunch of money on 
11 cell calls, right? 
12 MR. NORRIS: Object to the form. 
13 Argumentative. 
14 MR. DEAN: That's not arguing. I'm 
i 5 agreeing with him. 
16 MR. NORRIS: He didn't say that. 
17 You said that. 
18 A From my — well, from my — go 
19 ahead. 
2 0 Q Why is it important to have it 
21 completed before the race? 
22 A The work order that was generated 
2 3 indicated a certain number of channels 
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1 that needed to be added, and so my team 
2 was trying to get those channels added. 
3 Q Why did you want to add the 
4 channels before the race? 
5 A My understanding is that we needed 
6 to increase the capacity of the cell site. 
7 I think that that's probably a function of 
8 quality on the customer experience, and 
9 I'm sure there is a revenue impact to 

10 that, as well. 
11 Q All right, sir. So wouldn't it be 
12 true that when you increased the quantity 
13 of the cell tower, then you are gearing up 
14 to handle more cell phone calls around the 
15 race than you could have without the 
16 modification? 
17 A Yes, sir. 
18 Q That's what Cingular was doing? 
19 A Yes, sir. 
20 Q Okay. Now, let me ask you about 
21 another -- I mean, let me strike that. 
2 2 You know, if a man has a house built, he's 
2 3 going to pay for it, he would like to put 
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a deadline on when it's going to be built, 
wouldn't he? 

MR. NORRIS: Object to the form. 
A Yes, sir. 
Q That's -- that's understandable for 

the person having the work done, isn't it? 
A Right. 
Q Let me ask you this: I thought you 

said earlier that — and I think you said 
it again, Mr. Norris prompted you again 
about oh, you could have said the tower 
crew could work in the daytime and the 
equipment folks at night? 

A Right. 
Q Do you remember that? You don't 

recall giving that advice to anybody, do 
you? 

A No, sir. 
Q I mean, you can't remember telling 

Mr. Damon Depew that, do you? 
A No, sir. 
Q And I think early on, you were 

asked about working at night on towers. 

280 

Do you remember that? 
A Right. 
Q And I thought you testified that 

you never heard of anybody working on a 
tower at night. Is that true? 

A I'm not aware that tower work goes 
on at night. Again, that's not my area of 
expertise. 

Q Right. But you just - but 
Cingular is your area of expertise? 

MR. NORRIS: Object to the form. 
A Tower work in Cingular is not. 
Q Well, aren't you the expert -

excuse me. Aren't you the designated 
person on scheduling that Cingular put up 
for scheduling work on this tower? 

A Scheduling as it relates to some of 
the questions here, I assume I am. As it 
relates to questions related to tower work 
at night, I'm not. 

Q Well, when you came here today, you 
said that ~ that, you know, you might -
if you remembered talking to Mr.'Depew, 
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you might have told him to let the tower 
crew work in the day and the equipment 
people work at night, right? 

MR. NORMS: Object to the form. 
A I believe what I said is that I 

would have told him to have them work it 
out theirselves. 

Q But you can still stay say you 
don't remember talking to him? 

A Yes, sir. I don't remember any 
conversation with him. 

Q Well, let me ask you something. 
There was tower work done on this very 
site. 

A Okay. 
Q Let me ask you, look here. This is 

Plaintiffs - and you just said you 
weren't aware of any tower work at night, 
right? 

MR. NORRIS: Object to the form. 
A That's correct. 
Q Plaintiffs 2, this is Mr. Josh 

Cook talking, Bates stamp number - he's 
282 

the ALT crew leader - 0011. It says 
mobilization to site rig, put one antenna 
on, crane work showed up, I brought guys 
down, talked to crane works guy to find 
out more infomiation on building removal 
and installation. Sounds like they are 
about to move the building to me. 
WesTower delivery safety guy showed up 
around lunch and inspected my site, looked 
everything over and said it was a — I 
don't know. What does that look like to 
you? 

A Nice. 
Q Nice site or night site? 
A It looks like nice, n-i-c-e, to me. 
Q Well, let's see what all goes on. 

I got guys down, and we had to do a cut 
over. Now, you knew a minute — what's a 
cut over? 

A I believe that — and I'm not sure 
what he was talking about specifically, 
but generally, in my mind, a cut over is 
moving from a permanent site to a 
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temporary site. 
Q All right. I called Phillip again, 

and he said the radio people would be 
there by 5:00 o'clock and we waited and 
they never showed up. Called back to 
alert Jeff. Said go home, get sleep? 

A Is this ALT? 
Q Yeah, called back to ALT, that's 

right. Jeff Silver, that's his boss, said 
go home, get sleep, and I could go back 
later. Talked to Don, the cell tech. 
Now, Don store is a cell tech, isn't he? 

A Yes, sir. 
Q For Cingular, isn't he? 
A That's my understanding. 
Q Talked to Don, cell tech, to see if 

he was coming out. Called WesTower again 
to see what I should do about working at 
night. Isn't that what it says? 

A Uh-huh. 
Q Called Jeff back because I had 

talked to one of the cell techs, and 
that's — I don't know whether it's store 

284 

or Ingram or who. That's what he's 
talking about. 

MR. NORRIS: Object to the form. 
Q And he said they wouldn't start 

until midnight. Do you see that? 
A Right. 
Q Then he says March 1, worked from 

8:00 p.m. to 2:30 in the morning, had head 
lamps, brought big lights, and lit up site 
so we could see good. Does that indicate 
to you they were working on the tower at 
night? 

MR. NORRIS: Object to the form. 
A It indicates they were doing some 

kind of work at night, yes, sir, I don't 
know what they were doing. 

Q Well, they were a tower crew. You 
know that, don't you? 

MR. NORRIS: Object to the fonn. 
A Yes, sir. They — they do tower — 

they do work on the ground, I think, but 
again, that's not my area of expertise. 

Q Oh, so this crew of ALT could have 
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been working on the tower or on the 
ground? 

A I would think, yes, sir, but I 
don't know. 

MR. FROST: Object to the form. 
Q Certainly, the BetaCom employees 

could have thought they would be working 
on the ground, too. 

MR. FROST: Object to the form. 
MR. NORRIS: Object to the form. 

A I'm not sure. 
Q Then it goes on the next day. It 

says got to the site at noon, couldn't 
park on site, so I called WesTower to see 
what they said. He said he would call me 
back. Called Jeff-callJeff. Let me 
know I couldn't work on site, there were 
too many people. Move trailer. Phillip 
called back that afternoon, thought they 
would be gone tomorrow. On site, a crane, 
two diesels, six to seven crane guys, six 
to ten other people doing miscellaneous 
stuff from shelter work to propane tank 
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deinstall. That's what Mr. Cook says was 
going out there on March the 2nd. 

A Okay. 
Q And is it your testimony that in 

these deployment meetings that — or 
discussions that none of that came to 
Cingular's attention? 

MR. NORRIS: Object to the form. 
A It's my testimony that I'm not 

aware of any of that discussion. 
Q Yet you've told me on these 

deployment conversations you would have, 
either you or Mr. Schifanella would have, 
I think you said a field tech, field 
engineer involved in it? 

A Generally speaking, yes, sir. 
Q Another fellow, the ops manager? 

MR. NORRIS: Objection. Asked and 
answer to all this. 

Q A few of Cingular employees? 
MR. NORRIS: Asked and answered. 

Q And then people like Damon Depew 
and Gabe Gruzynski who were under 
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contracts to Cingular calling the 
Cingular's ~ 

MR. NORRIS: Asked and answered. 
A Generally speaking. 

MR. NORRIS: Object to the form. 
Asked and answered. 

Q That's the truth, those are the 
people would have all been part of those 
calls? 

MR. NORRIS: Asked and answered. 
A Generally speaking, that's correct. 
Q You've answered it the same way. 
A Yes, sir. 

MR. DEAN: Thank you, Mr. Newberry. 
(Whereupon, an off-the-record discussion 
was held.) 

THE VIDEOGRAPHER: We are now off 
the record. 2:34. 

AND FURTHER DEPONENT SAITH NOT. 
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