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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

EASTERN DIVISION

JENNIFER MARIE COTTON, et al.,

Plaintiffs,

v.

ALT, INC., et al.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CV-06-BE-1486-E

ORDER APPROVING PRO TANTO SETTLEMENT 

After formal mediation and weeks of negotiations, plaintiff Patricia Ann Cotton,

as mother and next friend of William Eugene Cotton II's minor dependent children,

Jennifer Marie Cotton and Jessica Michelle Cotton, and defendant AT&T Mobility LLC,

formerly known as Cingular Wireless LLC, (collectively “the settling parties"), have

reached a tentative confidential pro tanto release and settlement agreement in this

wrongful death action.  This matter is before the court for consideration of the fairness of

the proposed settlement to the minor dependent children.  

The claims in this matter are contested.  The settling parties and the other

defendants to this action, ALT, Inc. and WesTower Communications, Inc., have engaged

in extensive discovery.  Discovery now is complete.  AT&T Mobility has filed a

thorough motion for summary judgment.  The court recognizes that AT&T Mobility

believes that its legal defenses are very strong and that it is entitled to summary
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judgment.  Were the court to grant AT&T Mobility’s summary judgment motion, the

minor dependent children would recover nothing from AT&T Mobility.  The court also

knows of the difficulties of prevailing on a motion for summary judgment in a wrongful

death case such as this one with a substantial record and multiple defendants whose

conduct allegedly combined to cause the accident at issue.  Should the court deny AT&T

Mobility’s summary judgment motion, AT&T Mobility’s potential exposure in this

wrongful death case is significantly higher than the amount of the pro tanto settlement,

given that under Alabama law, a jury may award only punitive damages.  Under these

circumstances, the plaintiff and AT&T Mobility wisely have agreed to settle.

In evaluating the fairness of the proposed settlement to the minor dependent

children, the court has reviewed a draft of the confidential pro tanto release and

settlement agreement and the report of the guardian ad litem.  

The court also held a pro ami fairness hearing in this matter on August 19, 2008. 

The court must conduct a fairness hearing so that the settlement will be binding on the

minor dependent children. Burke v. Smith, 252 F.3d 1260 (11th Cir. 2001); Abernathy v.

Colbert Cty. Hosp., 388 So. 2d 1207, 1209 (Ala. 1980).  At that hearing, the plaintiff

offered the testimony of Patricia Cotton and the guardian ad litem, Robin L. Beardsley. 

The court also questioned these witnesses.   Based upon the record in this matter, the

court finds as follows:

1. Plaintiff Patricia Ann Cotton has pursued this wrongful death action as the

mother and next friend of William Eugene Cotton II's minor dependent children, Jennifer

Marie Cotton and Jessica Michelle Cotton.  Jennifer Marie Cotton is 18 years old, and

Jessica Michelle Cotton is 10 years old.
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2. After a thorough investigation of the claims and defenses available to the

settling parties, upon the advice of counsel, the plaintiff has decided to settle her

wrongful death claim against AT&T Mobility.  The plaintiff is represented by competent

lawyers who are experienced in handling complex lawsuits of this type.  A settlement is a

prudent resolution of the plaintiff’s claims against AT&T Mobility.

3. The guardian ad litem has conducted an independent investigation into the

fairness of the terms and provisions of the proposed pro tanto settlement agreement.  She

has reviewed the pleadings, the summary judgment motions and the plaintiff’s response,

and the mediation position statement.  She has met with the plaintiff, the minor children

and plaintiff’s counsel.  The guardian ad litem also has reviewed verdicts and settlements

in similar cases.  Based upon her independent review, the guardian ad litem has

determined that the proposed pro tanto settlement is a fair resolution of the wrongful

death claim against AT&T Mobility and that the proposed settlement is in the best

interest of the minor children.

4. After hearing the testimony of Patricia Cotton and the guardian ad litem

and reviewing various materials, including the report of the guardian ad litem and the

proposed pro tanto settlement agreement, the court finds that Patricia Cotton is following

the advice of counsel and is acting in the best interests of her daughters in accepting the

terms of the proposed settlement agreement.  The proposed settlement agreement is a fair

resolution of the wrongful death claim against AT&T Mobility.

5. The proposed settlement agreement is a pro tanto settlement.  The

plaintiff and her counsel will continue to pursue wrongful death claims against
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defendants ALT, Inc. and WesTower Communications, Inc. on behalf of the minor

children until such claims are settled or resolved by judgment. 

6. The attorneys’ fees and expenses allocated to this pro tanto settlement are

fair and reasonable.

7. The settlement of the claim for worker’s compensation benefits is fair and

reasonable and is in the best interest of the minor dependent children.

8. Defendant AT&T Mobility is ordered to pay the guardian ad litem fee

directly to Sirote & Permutt P.C. for the services that Robin L. Beardsley provided as

guardian ad litem.

9. The amount of this pro tanto settlement and its terms and conditions are

confidential.  Parties and their counsel may disclose information regarding the settlement

only upon the terms stated in the confidential pro tanto release and settlement agreement

and upon such additional terms as the court may choose to impose.     

10. By separate order, the court will dismiss with prejudice the plaintiff’s

claims against defendant AT&T Mobility LLC, formerly known as Cingular Wireless

LLC.

DONE and ORDERED this the 26th day of August, 2008.

____________________________________

KARON OWEN BOWDRE
UNITED STATES DISTRICT JUDGE
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