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CAPITAL CASE

QUESTION PRESENTED

Of the thirty-six states that currently employ capital punishment, eighteen have

statutes mandating proportionality review of all death sentences, and one provides for

proportionality review pursuant to an appellate court rule. Yet although these nineteen states

conduct proportionality review pursuant to substantially similar and oftentimes identical statutes,

there is a split among the highest courts of these states as to whether the review should consider

capital cases in which the defendant received a life sentence. In eight states, the courts expressly

consider both life- and death-sentenced defendants in their proportionality review; in six states,

the courts generally limit proportionality review to a comparison with only death-sentenced

defendants; in four states, the courts have vacillated over time between various approaches; and

in one state, the highest state court has not yet addressed the issue.

The State of Missouri requires proportionality review by statute. The applicable

statute also directs the Missouri Supreme Court to compile records of all sentences - both death

and life in prison - imposed in capital murder cases. While historically the Missouri Supreme

Court has considered both life- and death-sentenced defendants in its proportionality review, for

at least the last ten years, the court has expressly limited its proportionality review to only cases

in which a death sentence was imposed.

Accordingly, this case presents the following question-, Does the Fourteenth

Amendment to the United States Constitution require state courts, in conducting statutorily-

mandated proportionality review of death sentences, to consider similarly situated defendants

who received life sentences?
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PARTIES TO THE PROCEEDINGS BELOW

Petitioner Reginald Clemons is currently held at the Potosi Correctional Center of

the Missouri Department of Corrections, located in Mineral Point, Missouri. Clemons appears

by William T. Russell, Jr., Simpson Thacher & Bartlett LLP, 425 Lexington Avenue, New York,

New York 10017.

Respondent Don Roper is the Superintendent of the Potosi Correctional Center.

Roper appears by Stephen D. Hawke, Assistant Attorney General of Missouri, 221 W. High

Street, Jefferson City, Missouri 65102.
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Reginald Clemons respectfully petitions for a writ of certiorari to review the

decision of the Supreme Court of the State of Missouri.

OPINIONS BELOW

The Missouri Supreme Court's unreported decision denying Clemons habeas

relief is dated September 30, 2008. App. la. The Missouri Supreme Court's decision affirming

Clemons's conviction on two counts of first-degree murder and sentence of death is reported at

946 S.W.2d 206 (Mo. 1997). App. 2a-50a.

JURISDICTION

The Missouri Supreme Court issued its opinion on September 30, 2008. This

Court has jurisdiction under 28 U.S.C. § 1257.

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

U.S. CONST. amend. XIV, § I provides:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Missouri Revised Statute § 565.035 provides:

1. Whenever the death penalty is imposed in any case, and upon the judgment
becoming final in the trial court, the sentence shall be reviewed on the record
by the supreme court of Missouri. The circuit clerk of the court trying the
case, within ten days after receiving the transcript, shall transmit the entire
record and transcript to the supreme court together with a notice prepared by
the circuit clerk and a report prepared by the trial judge. The notice shall set
forth the title and docket number of the case, the name of the defendant and
the name and address of his attorney, a narrative statement of the judgment,
the offense, and the punishment prescribed. The report by the judge shall be
in the form of a standard questionnaire prepared and supplied by the supreme
court of Missouri.



2. The supreme court of Missouri shall consider the punishment as well as any
errors enumerated by way of appeal.

3. With regard to the sentence, the supreme court shall determine:

(1) Whether the sentence of death was imposed under the influence of
passion, prejudice, or any other arbitrary factor; and

(2) Whether the evidence supports the jury's or judge's finding of a statutory
aggravating circumstance as enumerated in subsection 2 of section 565.032
and any other circumstance found;

(3) Whether the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime, the strength of
the evidence and the defendant.

4. Both the defendant and the state shall have the right to submit briefs within
the time provided by the supreme court, and to present oral argument to the
supreme court.

5. The supreme court shall include in its decision a reference to those similar
cases which it took into consideration. In addition to its authority regarding
correction of errors, the supreme court, with regard to review of death
sentences, shall be authorized to:

(1) Affirm the sentence of death; or

(2) Set the sentence aside and resentence the defendant to life imprisonment
without eligibility for probation, parole, or release except by act of the
governor; or

(3) Set the sentence aside and remand the case for retrial of the punishment
hearing. A new jury shall be selected or a jury may be waived by agreement
of both parties and then the punishment trial shall proceed in accordance with
this chapter, with the exception that the evidence of the guilty verdict shall be
admissible in the new trial together with the official transcript of any
testimony and evidence properly admitted in each stage of the original trial
where relevant to determine punishment.

6. There shall be an assistant to the supreme court, who shall be an attorney
appointed by the supreme court and who shall serve at the pleasure of the
court. The court shall accumulate the records of all cases in which the
sentence of death or life imprisonment without probation or parole was
imposed after May 26, 1977, or such earlier date as the court may deem
appropriate. The assistant shall provide the court with whatever extracted
information the court desires with respect thereto, including but not limited to



a synopsis or brief of the facts in the record concerning the crime and the
defendant. The court shall be authorized to employ an appropriate staff,
within the limits of appropriations made for that purpose, and such methods to
compile such data as are deemed by the supreme court to be appropriate and
relevant to the statutory questions concerning the validity of the sentence.
The office of the assistant to the supreme court shall be attached to the office
of the clerk of the supreme court for administrative purposes.

7. In addition to the mandatory sentence review, there shall be a right of direct
appeal of the conviction to the supreme court of Missouri. This right of
appeal may be waived by the defendant. If an appeal is taken, the appeal and
the sentence review shall be consolidated for consideration. The court shall
render its decision on legal errors enumerated, the factual substantiation of the
verdict, and the validity of the sentence.

STATEMENT OF TILE CASE

I.	 The Factual Background of Reginald Clemons's Case

A.	 Clemons's Trial and Conviction

In February 1993, Reginald Clemons was convicted of two counts of first-degree

murder and sentenced to death by the Circuit Court of the City of St. Louis, Missouri. At the

time, Clemons was a 19-year-old with no prior criminal record living with his family in suburban

St. Louis. He was charged as one of four youths responsible for the deaths of Julie and Robin

Kerry, two sisters who drowned after being pushed into the Mississippi River from the Chain of

Rocks Bridge in St. Louis on April 4, 1991. Clemons's co-defendants were Antonio Richardson,

Marlin Gray, and Daniel Winfrey. Winfrey, the only white defendant, pled guilty and agreed to

testify for the State in exchange for a reduced sentence. The State severed the trials of

Richardson, Gray, and Clemons and prosecuted each of the three separately, trying Gray first,

Clemons second, and Richardson last.

The State charged that the four defendants visited the Chain of Rocks Bridge after

a night of drinking beer and smoking marijuana. App. 24. On the bridge, the four encountered



the Kerry sisters and their cousin, Thomas Cummins. Id The State charged that the Kerrys were

raped and then led, with Cummins, to a concrete platform below the bridge. App. 24a-25a.

According to the prosecutor, Richardson then pushed the Kerrys from the

platform, and Thomas Cummins was ordered to jump. App. 44a, 25a. Conceding that Clemons

neither pushed the women nor planned the crime, the State secured Clemons's conviction on the

theory that he was an accomplice. App. 26a-27a.

B.	 The Lack of Evidence that Clemons Planned or Participated in Murder

At Clemons's trial, the state presented no physical evidence linking Clemons to

the deaths of the Kerry sisters. Instead, the State's evidence consisted primarily of: (1) the

testimony of Thomas Cummins; (2) the testimony of co-defendant Daniel Winfrey, who was

given a reduced sentence in exchange for testifying at his co-defendants' trials; and (3) a coerced

statement from Clemons elicited after the police beat him. None of the evidence established that

Clemons himself planned or committed murder.

. Thomas Cummins's testimony: At Clemons's trial, Cummins testified that his

cousins were pushed and that he was then told to jump from the concrete

platform below the bridge. See App. 98a-99a. However, he could not

attribute the pushing or any other specific wrongdoing to Clemons. Indeed, he

could not even say that Clemons was present on the concrete platform from

which the Kerry sisters were pushed. See App. 93a-99a, 103a- 1 06a, lila-

112a, 117a-119a.1

According to a St. Louis Police Department report, in one of his initial statements to the police,
Cummins stated that one of his cousins had fallen from the bridge after he made a sexual advance
toward her, and that her sister jumped off the bridge to help her. App. 258a; see also App. 128a,
130a.

4



. Daniel Winfrey 's testimony: Winfrey testified that be was not present on the

concrete platform and did not know what happened under the bridge.

Accordingly, he did not see who pushed the Kerry sisters. App. 123a-125a.

Moreover, Winfrey testified that he was not aware of any discussion at all

among the group about pushing the Kerry sisters from the bridge, much less

that Clemons was involved in any such discussions or planning. See App.

122a.

• Reginald Clemons 's statement: In his statement to the police after his arrest,

Clemons acknowledged, under duress, participating in some of the events on

the bridge. However, Clemons denied any involvement in planning or

causing the deaths of the Kerry sisters. In fact, he stated that the group was

"gonna leave 'em" on a platform under the bridge, and "began to walk off the

bridge." App. 187a. Clemons said he believed that if the Kerrys were left on

the platform, they would be unable to follow the group as they left the bridge.

App. 190a.2

The State openly conceded that Clemons neither pushed the Kerry sisters from the

bridge nor planned the crime, and instead obtained a first-degree murder conviction on the theory

that he was an accomplice. According to the prosecutor, Clemons was not responsible for

organizing the murders or for carrying them out. Instead, the prosecutor stated in his closing

Clemons was so severely injured while in police custody that the presiding judge at his
arraignment ordered that he be transported to the hospital for medical treatment. See App. 132a-
139a. Although the trial court denied Clemons's motion to suppress his coerced statement, the
judge did not dispute that Clemons had been injured. App. 102a. After the trials were over,
Thomas Cummins made similar allegations of police brutality, against the same police officers
who interrogated Clemons, in a lawsuit against the St. Louis Police Department. The City of St.
Louis paid Cummins $150,000 to settle this lawsuit. See App. 169a-171a.

5



argument that it was co-defendant "Antonio Richardson who pushed [the Kerrys] off' and co-

defendant "[Marlin] Gray who organized it." App. 141a,3

The basis for the State's concession was made even more explicit at the trial of

co-defendant Antonio Richardson, which occurred in March 1993, after Clemons's trial was

over. Here again, the State's evidence consisted chiefly of the testimony of Thomas Cummins

and Daniel Winfrey. At Richardson's trial, Cummins testified that Richardson was solely

responsible for the events on the concrete platform underneath the bridge from which the victims

fell. Cummins did not attribute any actions underneath the bridge to Clemons. Cummins

testified:

. it was Richardson who directed Cummins and his cousins to move down from

a metal grate under the bridge onto the lower concrete platform beneath the

bridge;

. it was Richardson, "the youngest black male," who commanded Cummins to

jump from the bridge; and

. it was Richardson who pushed the Kerry sisters, as "the person that pushed

the girls [was] the same as the person that told [Cummins] to jump."

App. 265a-266a, 148a-149a, 153a.4

Antonio Richardson was convicted of one count of first-degree murder and one

count of second-degree murder. State v. Richardson, 923 S.W.2d 301, 307 (Mo. 1996). The jury

Marlin Gray, who received a death sentence, was alleged by the State to be the ringleader in
committing the crime. See App, 141a ("Mr. Gray ... organized [the crime]"); see also State v.
Gray, 887 S.W.2d 369, 389 (Mo. 1994) ("[Gray] appeared to take on the role of leader.").

Similarly, shortly after the events on the bridge, Cummins told the police that he believed the
only individual who was under the bridge with him after his cousins were pushed was "the
youngest of the black males," which was Richardson. App. 228a.



deadlocked on whether Richardson should receive a sentence of death or life without the

possibility of parole. The trial court then imposed a death sentence. Id. at 308.

C.	 Clemons's Appeal of His Conviction

After moving for a new trial and seeking collateral relief pursuant to Missouri

Rule of Criminal Procedure 29.15, Clemons filed a consolidated appeal to the Missouri Supreme

Court.5

Among the numerous claims asserted in his consolidated appeal, Clemons argued

that his sentence was excessive and disproportionate and therefore should be vacated pursuant to

Missouri Revised Statute Section 565.035. See App. 232a-236a. Specifically, Clemons argued

that his sentence was "more severe than the sentence received by many similarly situated

defendants," and that the Missouri Supreme Court should consider particular similarly situated

defendants who were given life sentences. App. 233a-236a. In response, the State expressly

relied on co-defendant Antonio Richardson's death sentence as support for its claim that

Clemons's "sentence of death [was] not excessive or disproportionate." App. 241 a.

On May 27, 1997, the Missouri Supreme Court affirmed Clemons's conviction

and death sentence, and affirmed the denial of his Rule 29.15 motion. In its decision, the court

stated that it had performed an independent review of Clemons's death sentence, "consider[ed]

the death sentence imposed in other cases," and found that the penalty was "proportionate to the

sentence imposed in similar cases." App. 48a, 49a, 50a. The Missouri Supreme Court explicitly

stated that, in conducting the proportionality review of Clemons' s sentence, it considered only

cases in which "the death sentence [was] imposed." App. 49a. In finding that Clemons's death

sentence was a proportional punishment, the Missouri Supreme Court - as the State had

Following the conviction, the lesser charges against Clemons, including rape and robbery, were
dismissed.

7



expressly recommended - deemed co-defendant Antonio Richardson to be similarly situated and

considered his death sentence relevant to the court's proportionality review. App. 49a, 50a.

Indeed, the court repeatedly cited Richardson's case to support the proportionality of Clemons's

sentence. See id.

On June 17, 1997, the Missouri Supreme Court denied Clemons's petition for

rehearing and, on November 10, 1997, this Court denied Clemons's petition for a writ of

certiorari. Clemons v. Missouri, 522 U.S. 968 (1997).

The United States District Court for the Eastern District of Missouri subsequently

issued a writ of habeas corpus vacating Clemons' s death sentence because six jurors had been

improperly excused in violation of the Sixth Amendment. Clemons v. Luebbers, 212 F. Supp. 2d

1105, 1135-36 (E.D. Mo. 2002). The district court's decision was reversed by a divided decision

of the United States Court of Appeals for the Eighth Circuit. 381 F.3d 744 (8th Cir. 2004). This

Court denied Clemons's petition for a writ of certiorari. Clemons v. Roper, 546 U.S. 828 (2005).

II.	 The Subsequent Reduction in the Sentence of Clemons's More Culpable Co-
Defendant

Over six years after the Missouri Supreme Court reviewed and affirmed

Clemons's death sentence, the court vacated the death sentence of his co-defendant Antonio

Richardson.

As discussed above, the trial court had imposed a death sentence on Richardson

after the jury deadlocked during the sentencing phase of his trial. Richardson, 923 S.W.2d at

308. However, in 2002, this Court held that "allow[ing] a sentencing judge, sitting without a

jury, to find an aggravating circumstance necessary for imposition of the death penalty" violates

the Sixth Amendment. Ring v. Arizona, 536 U.S. 584, 609 (2002). As a result of this decision,

the Missouri Supreme Court revisited Richardson's case, determined that his death sentence had
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been unconstitutionally imposed, and commuted the sentence from death to life in prison. See

App. 244a-245a.

III. The Missouri Supreme Court's Failure to Reconsider Clemons's Death Sentence in
View of His Co-Defendant's Life Sentence

On August 14, 2008, Clemons filed a petition for a writ of habeas corpus in the

Missouri Supreme Court. Clemons asserted that the court should reexamine the proportionality

of his death sentence because co-defendant Richardson's sentence had been commuted from

death to life in prison. See App. 55a-83a (Writ Summary and Petition for Writ of Habeas Corpus

and Suggestions in Support). As discussed below, Clemons argued that further consideration of

his sentence in light of Richardson's reduced sentence was required by Missouri law, Missouri

Supreme Court precedent, and the Due Process Clause of the Fourteenth Amendment. On

September 30, 2008, the Missouri Supreme Court denied the petition. App. 1 a.

THE FEDERAL QUESTIONS WERE
RAISED AND DECIDED BELOW

Under Missouri law, the Missouri Supreme Court is required to conduct an

independent review of all death sentences and must determine, among other things, "[w]hether

the sentence of death is excessive or disproportionate to the penalty imposed in similar cases,

considering both the crime, the strength of the evidence and the defendant." Mo. Rev, Stat.

§ 565.035.3(3) (App. 53a). The Missouri Supreme Court recognizes that this proportionality

review is imperative to "providen a backstop against the freakish and wanton application of the

death penalty," and "promote the evenhanded, rational and consistent imposition of death

sentences." State v. Ramsey, 864 S.W.2d 320, 328 (Mo. 1993) (citation omitted); see also State

v. Barton, 240 S.W.3d 693, 709 (Mo. 2007). In order to conduct this proportionality review,

Missouri law expressly instructs the Missouri Supreme Court to compile "the records of all cases

in which the sentence of death or life imprisonment without probation or parole was imposed



after May 26, 1977, or such earlier date as the court may deem appropriate." Mo. Rev. Stat.

§ 565,035.6 (App. Ma). Thus, the Missouri statutory scheme expressly provides that both

sentences of death and life without the possibility of probation or parole are relevant and should

be considered as part of the Missouri Supreme Court's proportionality review. There is no

rational purpose for the Missouri legislature to have mandated the inclusion of life sentences in

the state court database unless it contemplated that such cases would be considered by the

Missouri Supreme Court in the mandated proportionality review.

In addition, the Missouri Supreme Court has expressly held that Missouri Revised

Statute Section 565.035 .3 creates a "continuing" duty to evaluate the proportionality of a death

sentence in light of new circumstances in order to "avoid wrongful ... executions." State ex rel.

Amrine v. Roper, 102 S.W.3d 541, 547 (Mo. 2003). See also id at 550 (Wolff, J., concurring)

("[T]he death penalty statute requires this Court to assess the 'strength of the evidence' in

determining whether to uphold a death sentence. ... [I]t is particularly true in death penalty cases

that the duty to assess the strength of the evidence is an ongoing duty."); id. at 552 (Price, J.,

dissenting) ("The Supreme Court of Missouri is charged under Section 565.035.3 with

determining whether the death penalty is excessive or is disproportionate considering, among

other things, 'the strength of the evidence.' I believe this is a continuing duty that must be

addressed in light of new evidence such as the recantations in this instance.") (citations omitted).

Pursuant to the Missouri Supreme Court's continuing duty to examine the proportionality of

death sentences, Clemons argued below that his death sentence was excessive and

disproportionate in light of the life sentence received by his co-defendant, Antonio Richardson,

who by the State's own admission was the more culpable defendant. Clemons specifically

asserted a claim under "the Due Process Clause of the Fourteenth Amendment," arguing that the
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Missouri proportionality review statute "created a substantive right" to review and that '"the

Fourteenth Amendment ... entitles [him] to procedures to ensure that the right is not arbitrarily

denied.'" App. 69a-70a (quoting Foster v. Delo, 39 F.3d 873, 882 (8th Cir. 1994)). Clemons

further argued that "meaningful proportionality review, as envisioned by the legislative scheme

in Missouri and therefore required by due process, requires the Court to engage in an

independent judicial review of the case beyond the mere sufficiency of the evidence to support

the jury verdict." App. 70a (citing State v. Cheney, 967 S.W.2d 47, 60 (Mo. 1998)). Due

process requires the Missouri Supreme Court to consider Richardson's new sentence as part of

its proportionality review, especially because the court had previously considered Richardson to

be a similarly situated defendant when it upheld Clemons's sentence. Thus, Clemons argued that

Richardson's new sentence could not be disregarded simply because it now supports a contrary

result "without violating ... applicable principles of due process." App. 73a.

The petition was denied in its entirety by the Missouri Supreme Court on

September 30, 2008. App. la,

REASONS FOR GRANTING THE PETITION

This case raises a crucial and recurring issue in capital litigation in the United

States -. whether states that have chosen to utilize comparative proportionality review are

obligated under the Fourteenth Amendment to consider similarly situated defendants who

received sentences of life imprisonment rather than death.

Of the thirty-six states that currently employ capital punishment, eighteen have

statutes mandating proportionality review of all death sentences, and one provides for

proportionality review pursuant to an appellate court rule. Yet, although these nineteen states

conduct proportionality review pursuant to substantially similar and oftentimes identical statutes,
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there is a significant split among the highest courts of these states as to the critical question of

whether the review should consider cases in which the defendant received a life sentence.

In Delaware, Louisiana, Montana, New Mexico, South Dakota, Tennessee,

Virginia, and Washington, the state high courts expressly consider in their proportionality review

capital cases in which defendants received either life or death sentences. Moreover, in a subset

of these states, the pertinent state laws suggest that proportionality review may also include

consideration of certain cases in which the death penalty was not sought.

By contrast, Alabama, Florida, Kentucky, Nebraska, Ohio, and South Carolina

have rejected this approach, and their courts generally limit proportionality review to a

comparison with only death-sentenced defendants.6 As a further complicating factor, some of

these states that generally limit their proportionality review to death-sentenced defendants will

nonetheless at least on occasion take into consideration a co-defendant who received a lesser

sentence, while others have explicitly refused to take that step.

In Georgia, Mississippi, Missouri, and North Carolina, the high courts have

alternated between the two disparate approaches. As described in greater detail below, in some

instances the state supreme courts define the universe of comparison cases to include both life-

and death-sentenced defendants, in others they limit it to defendants with death sentences, and in

yet others they adopt an undefined blended approach. Moreover, in some of these states the

evolution from one approach to another has occurred over an extended period of time, while in

others the high courts vacillate back and forth from one case to the next. The Missouri Supreme

Court falls into the former category; although at one time the court considered both life- and

6	 In Florida, the state supreme court will also consider the small subset of life-sentenced defendants
whose death sentences had been reversed by the high court.
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death-sentenced defendants in its proportionality review, in recent years it has expressly and

consistently held that its review is limited to death-sentenced defendants.7

Where a state statute requires a proportionality review of all death sentences, it

creates a liberty interest that is constitutionally protected. Accordingly, state courts must

conduct their proportionality review in accordance with the Due Process Clause. Yet there

remains a firmly  entrenched division among the states on the scope of statutorily-required

proportionality review. This Court should grant certiorari and take this opportunity to

conclusively establish the requirements for conducting proportionality review in accordance with

due process. Without this Court's intervention, state high courts, even in states that border one

another and conduct proportionality review pursuant to identical statutes, will continue to

consider different types of cases in their review and, as a result, afford differing degrees of due

process protection to capital defendants. This Court's intervention is needed to harmonize the

various state courts' approaches to statutorily-mandated proportionality review and bring about

much needed uniformity.

1. THE MISSOURI SUPREME COURT'S FAILURE TO INCLUDE LIFE-
SENTENCED DEFENDANTS IN ITS PROPORTIONALITY REVIEW OF
DEATH SENTENCES VIOLATES THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT

A. All States, Including Missouri, that Conduct Proportionality Review of Death
Sentences Pursuant to Statutory Mandate Are Constitutionally Bound to
Perform the Review in Accordance with Due Process

This Court held over thirty years ago that meaningful judicial review of death

sentences is an essential element for all state capital punishment schemes. In Furman v.

The final state that mandates proportionality review - New Hampshire - has not performed any
executions since 1939, and the only death-sentenced defendant in the state was convicted and
sentenced in late 2008. The state supreme court has yet to provide any guidance as to how it
would apply New Hampshire's proportionality statute.
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Georgia, 408 U.S. 238 (1972), the Court found that the imposition of the death penalty in certain

cases before it violated the Constitution. Id. at 239-40. More importantly, the Court broadly

concluded that the death penalty itself had become an unconstitutionally cruel and unusual

punishment in violation of the Eighth and Fourteenth Amendments, in large part because there

existed "no meaningful basis for distinguishing the few cases in which [the death penalty] is

imposed from the many cases in which it is not." Id. at 313 (White, J., concurring). As a result,

the punishment was imposed in a manner that was discriminatory, id. at 257 (Douglas, J.,

concurring), as well as "wanton[]" and "freakish[]," id. at 310 (Stewart, J., concurring).

In the ensuing years, the Court has continued to emphasize "meaningful appellate

review" as a crucial prerequisite for imposition of the death penalty, recognizing that this review

provides a "safeguard ... to ensure that death sentences are not imposed capriciously or in a

freakish manner." Gregg v. Georgia, 428 U.S. 153, 195 (1976). Meaningful review plainly "is

an indispensable component of the [Supreme] Court's determination that [a state's] capital

sentencing procedure is valid." Pulley v. Harris, 465 U.S. 37, 59 (1984) (Stevens, J.,

concurring).

This Court has further held that the required meaningful assessment of death

sentences may be accomplished through comparative proportionality review of those sentences.

Proportionality review enables courts to act as a "check against the random or arbitrary

imposition of the death penalty" and "substantially eliminates the possibility that a person will be

sentenced to die by the action of an aberrant jury." Gregg, 428 U.S. at 206. Accordingly,

proportionality review helps to ensure that capital punishment is "'limited to those offenders who

commit 'a narrow category of the most serious crimes' and whose extreme culpability makes
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them 'the most deserving of execution.'" Kennedy v. Louisiana, 128 S. Ct. 2641, 2650 (2008)

(citation omitted).

In Zant v. Stephens, 462 U.S. 862 (1983), for example, the Court upheld

imposition of the death penalty under Georgia's statutory capital punishment scheme, which

provides, among other things, for proportionality review of all death sentences. Specifically, the

Georgia statute instructs that the state supreme court must determine, for every capital sentence

imposed, "whether the sentence of death is excessive or disproportionate to the penalty imposed

in similar cases, considering both the crime and the defendant." Ga. Code Ann. § 17-10-35(c)(3)

(formerly Ga. Code § 27-2537(c)(3)). In Zant, the Court emphasized that its decision to uphold

the death sentence in that case was based on the fact that the state utilized proportionality review.

462 U.S. at 890 ("Our decision in this case depends in part on the existence of an important

procedural safeguard, the mandatory appellate review of each death sentence by the Georgia

Supreme Court to avoid arbitrariness and to assure proportionality."). Indeed, Justice Stevens

recently reaffirmed that in Zant the Court concluded that "[proportionality] review is an

important component of the Georgia scheme." Walker v. Georgia, 129 S. Ct. 453, 456 (2008)

(statement of Stevens, J., on denial of certiorari).8

Where a state enacts a statute requiring its courts to conduct a proportionality

review of all death sentences, the state creates "liberty interests that are entitled to the procedural

protections of the Due Process Clause of the Fourteenth Amendment." Vitek v. Jones, 445 U.S.

480, 488 (1980). This Court has long held that when a state enacts a criminal statute that sets out

8 In Pulley, this Court recognized that proportionality review "was considered an additional
safeguard against arbitrary or capricious sentencing." 465 U.S. at 45. Although the Court held
that the Eighth Amendment does not require state courts to utilize proportionality review in every
case in which the death penalty is imposed, Id, at 50-51, the Court did not address the liberty
interests protected by the Fourteenth Amendment where a state statute requires courts to conduct
proportionality review.
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a procedure for imposing a particular penalty, defendants have a "substantial and legitimate

expectation" that they will only be deprived of liberty if the state complies with the procedural

requirements of that statute. Hicks v. Oklahoma, 447 U.S. 343, 346 (1980). "[T]hat liberty

interest is one that the Fourteenth Amendment preserves against arbitrary deprivation by the

State." Id.; see, e.g., Wilkinson v. Austin, 545 U.S. 209, 221 (2005) ("A liberty interest ... may

arise from an expectation or interest created by state laws or policies."); Wolff v. McDonnell, 418

U.S. 539, 556-57 (1974) (prisoners had protectable liberty interest in state-created right to credit

for good time). This due process right is of utmost importance where the penalty is a death

sentence and the procedure at issue is proportionality review, as "the qualitative difference of

death from all other punishments requires a correspondingly greater degree of scrutiny of the

capital sentencing determination." California v. Ramos, 463 U.S. 992, 998-99 (1983). See Zant,

462 U.S. at 884-85 ("[T]here is a qualitative difference between death and any other permissible

form of punishment" and "'a corresponding difference in the need for reliability in the

determination that death is the appropriate punishment in a specific case") (citation omitted).9

Missouri enacted a statute requiring proportionality review of all death sentences

and thereby created such a constitutionally protected liberty interest. Much like the Georgia

A few years after Pulley, this Court again addressed capital sentencing in McCleskey v. Kemp,
481 U.S. 279 (1987), in which the petitioner claimed Georgia's capital sentencing scheme was
administered in a racially discriminatory manner. McCleskey concerned the question of whether
a statistical study suggesting the presence of systemic racial prejudice and disparities in capital
sentencing decisions could be used to demonstrate the illegality of a particular individual's death
sentence. Id. at 282-83. Much like in Pulley, in McCleskey neither the petitioner nor the Court
addressed the constitutional provision and question that are at issue in this case, specifically the
due process protections that apply when a state statutorily mandates proportionality review. More
recently, this Court has recognized that civil defendants have a substantive due process right to
meaningful proportionality review of punitive damages awards. See, e.g., BMW of N Am., Inc. v.
Gore, 517 U.S. 559, 568 (1996); see also Philip Morris USA v. Williams, 549 U.S. 346 (2007). It
would defy logic to deny that same right to death-sentenced defendants who are facing an
irreversible deprivation of life as opposed to a loss of property.
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statute, which has been the subject of extensive analysis by the Court, the Missouri statute

provides, in relevant part:

Whenever the death penalty is imposed in any case ... the sentence shall be
reviewed on the record by the supreme court of Missouri. ... [T]he supreme court
shall determine ... {w]hether the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, considering both the
crime, the strength of the evidence and the defendant.

Mo. Rev. Stat. § 565.035 (App. 53a). The Missouri statute further requires the state supreme

court to compile records of all sentences of death and life imprisonment without probation or

parole for use in its proportionality review. Mo. Rev. Stat. § 565.035.6 (App. 54a). Because

Missouri's proportionality review "is required by statute," State v. Weaver, 912 S.W.2d 499, 522

(Mo. 1 995), the state has created a liberty interest in a meaningful review of death sentences that

is protected by the Due Process Clause of the Fourteenth Amendment. See, e.g., Wilkinson, 545

U.S. at 221; Vitek, 445 U.S. at 488; see also Tokar v. Bowersox, 198 F.3d 1039, 1052 (8th Cir.

1999) ("The Missouri legislature mandates [proportionality] review of all cases where the death

sentence is imposed in Missouri courts" and that review "must be conducted consistently with

the Due Process Clause.") (citing Kilgore v. Bowersox, 124 F.3d 985, 996 (8th Cir. 1997)).

Where such a protected liberty interest exists, this Court "requires consideration"

of whether the procedural framework adopted by a state is constitutionally sufficient. See

Wilkinson, 545 U.S. at 224-25 (after finding protected liberty interest, applying analytical

framework established in Mathews v. Eldridge, 424 U.S. 319, 335 (1976)). A protected liberty

interest cannot be left without any judicial review or remedy. Marbury v. Madison, 5 U.S. (1

Cranch) 137, 147 (1803); see also, e.g., Franklin v. Gwinnett County Pub. Sch,, 503 U.S. 60, 66

(1992), The due process requirements for statutorily-mandated proportionality review have

widespread significance. Eighteen states have statutes mandating proportionality review of all
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death sentences, 10 and one provides for proportionality review pursuant to an appellate court

rule." Accordingly, in at least half of the states that permit capital punishment, the Fourteenth

Amendment entitles death-sentenced defendants to a review conducted consistent with the Due

Process Clause. 12 The manner in which a state conducts statutorily-mandated proportionality

review, and specifically the decision to exclude from consideration all capital cases that resulted

in a life sentence, is subject to judicial review as it infringes on a protected liberty interest in

violation of the Due Process Clause.

See Ala. Code § 13A.-5-53(b)(3); Del. Code Ann. fit. ii, § 4209(g)(2)(a); Ga. Code Ann. § 17-10-
35(c)(3); Ky. Rev. Stat. Ann. § 532.075(3)(c); La. Code Crim. Proc. Ann. Art. 905.9; La. Sup. Ct.
R. 28, § 1(c); Miss. Code Ann. § 99-19-105(3)(c); Mo. Rev. Stat. § 565035.3(3); Mont. Code
Ann. § 46-18-3 10(l)(c); Neb. Rev. Stat. § 29-2521.03; N.H. Rev. Stat. Ann. § 630:5(Xl)(c);N.M.
Stat. Ann. § 31-20A-4(C)(4); N.C. Gen. Stat. § I5A-2000(d)(2); Ohio Rev. Code. Ann. §
2929.05(A); S.C. Code Ann. § 16-3-25(C)(3); S.D. Codified Laws § 23A-27A-12(3); Tenn. Code
Ann. § 39-13-206(c)(1)(d); Va. Code Ann. § 17.1-313(C)(2); Wash. Rev. Code Ann. §
10.95.130(2)(b).

ii	 See Fla. R. App. P. 9.142(a)(6).

12 In addition, in some of the states that employ capital punishment but do not statutorily mandate
proportionality review, courts will nonetheless at least on occasion conduct a form of
proportionality assessment of death sentences. See, e.g., State v. Honie, 57 P.3d 977, 988 (Utah
2002) (court "ha[s] chosen to assume the responsibility of reviewing death sentences for
disproportionality" by considering, inter alia, "whether defendant's sentence was in proportion to
the general pattern of cases in our state") (citations omitted); People v. Johnson, 794 N.E.2d 294,
313 (III. 2002) (court "engage[s] in a comparative review of disparate sentences" where "one
defendant is sentenced to death while his codefendant or accomplice, convicted of the same
crime, receives a lesser sentence"); Dennis v. State, 13 P.3d 434, 440 (Nev. 2000) (court's
"determinations regarding excessiveness of the death sentences of similarly situated defendants
may serve as a frame of reference for determining" whether case warrants death sentence); James
v. State, 736 P.2d 541, 546 (Okla. Crim. App. 1987) (court "is no longer required to review
whether the appellant's sentence is excessive or disproportionate to the penalty imposed in
similar cases," but "[n]onetheless ... compar[ing] the sentence in this case with others of like
nature" to conclude that sentence is not disproportionate). The federal death penalty statute
provides for mandatory appellate review of death sentences but does not expressly require
proportionality review of sentences. 18 U.S.C. § 3595(c)(2).
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B. There Is a Significant and Firmly Entrenched State Split in Which Some
States Refuse to Include Similarly Situated Life-Sentenced Defendants in
Their Statutorily-Mandated Proportionality Review in Violation of Due
Process

This Court has described an effective proportionality review as one that compares

a particular death sentence not only to other cases in which a death sentence was imposed, but

also to capital cases in which defendants received life sentences. In Gregg, for example, the

Court held that its prior concerns regarding the freakish and wanton application of the death

penalty were alleviated where the Georgia Supreme Court "compare[d] each death sentence with

the sentences imposed on similarly situated defendants to ensure that the sentence of death in a

particular case is not disproportionate." 428 U.S. at 198. Similarly, in Zant this Court held that

the Georgia Supreme Court conducted an adequate proportionality review where it "'use[d] for

comparison purposes not only similar cases in which death was imposed, but similar cases in

which death was not imposed." 462 U.S. at 879-80 & n,19 (citation omitted). Indeed, Justice

Stevens recently explained that the Court's approval of Georgia's capital punishment scheme

was based on its "assum[ption] that the [state] court would consider whether there were

'similarly situated defendants' who had not been put to death because that inquiry is an essential

part of any meaningful proportionality review." Walker, 129 S. Ct. at 454 (statement of Stevens,

J.) (emphasis in original). Both life and death sentence cases "are eminently relevant to the

question whether a death sentence in a given case is proportionate to the offense." Id. at 456.

In the wake of this Court's decision in Gregg, most of the states that adopted

proportionality review closely modeled their statutes after the Georgia statute that this Court had

approved. As a result, the great majority of states engaging in proportionality review do so

pursuant to exceedingly similar, and predominantly identical, statutes. See, e.g., State v. Cross,

132 P.3d 80, 110 (Wash. 2006) (Johnson, J., dissenting) (Georgia's "proportionality statute ... is
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identical to Washington's statute"); State v. Rhines, 548 N.W.2d 415 1 455 (S.D. 1996) (South

Dakota's proportionality review statute "is patterned after the proportionality review provisions

in the Georgia capital punishment statutes"); Ex Parte Barbour, 673 So.2d 473, 474 (Ala. 1995)

(Alabama legislature "was attempting to follow the mandate of the United States Supreme Court,

in Gregg v. Georgia," in adopting its proportionality review statute); see also Pulley, 465 U.S. at

43 n.7 (describing the Georgia proportionality statute as "much-copied").

Notwithstanding the decision in Gregg and the common statutory framework,

there is a significant and well-entrenched split among the states regarding the pool of comparison

cases for proportionality review.

In numerous states - including Delaware, Louisiana, Montana, New Mexico,

South Dakota, Tennessee, Virginia, and Washington - the state high courts consider in their

proportionality review capital cases in which defendants received either life or death sentences.

These courts have held that in order to avoid the potential for wanton and arbitrary application of

the death penalty, proportionality review must take into consideration capital cases that resulted

in life sentences as well as those that produced death sentences. Flamer v. State, 490 A.2d 104,

139 (Del. 1980) ("[W]e think it inherently fair, logical and necessary to prevent disproportionate

sentencing" that courts compare a given case to others in which "a capital sentencing proceeding

was actually conducted," whether defendants "have been sentenced to life imprisonment or

death"). See, e.g., Gray v. Commonwealth, 645 S.E.2d 448, 457 (Va. 2007) (comparing "other

capital murder cases, including those cases when a life sentence was imposed"); State v. Piper,

709 N.W.2d 783, 800 (S.D. 2006) ("[A]nalysis of similar cases .,. compares cases involving a

capital sentencing proceeding, whether life imprisonment or a death sentence was imposed");

State v. Fry, 126 P.3d 516, 537 (N.M. 2005) (comparison cases include "those New Mexico



cases in which a defendant was convicted under the same aggravating circumstance(s) and then

received either the death penalty or life imprisonment and whose conviction and sentence have

been upheld previously by [the state supreme court]") (citation omitted); see also State v.

Campbell, 983 So.2d 810, 875-76 (La. 2008); State v. Yates, 168 P.3d 359, 398-99 (Wash. 2007);

State v. Rice, 184 S.W.3d 646, 679 (Tenn. 2006); Starling v. State, 903 A.2d 758, 765 (Del.

2006); State v. Sattler, 956 P.2d 54, 72 (Mont. 1998).'

Other states - such as Alabama, Florida, Kentucky, Nebraska, Ohio, and South

Carolina - have rejected this approach, and generally limit their proportionality review to a

comparison with other death-sentenced defendants. See, e.g., State v. Bryant, 642 S.E.2d 582,

589 (S.C. 2007) ("In conducting a proportionality review, we search for similar cases in which

the death sentence has been upheld.") (citations omitted); State v. Gales, 694 N.W.2d 124, 168

(Neb. 2005) ("[P]roportionality review should include only those cases in which the death

penalty was imposed.") (citation omitted); Hurst v. State, 819 So.2d 689, 700 (Fla. 2002)

(comparing defendant to "other cases in which the death penalty has been imposed"); State v.

Green, 609 N.E.2d 1253, 1261 (Ohio 1993) (proportionality review "satisfied by a review of

those cases already decided by the reviewing court in which the death penalty has been

imposed") (citation omitted); see also Caudill v. Commonwealth, 120 S.W.3d 635, 679 (Ky.

2003); Irvin v. State, 940 So.2d 331, 370-71 (Ala. Crim. App. 2005).14

13 In a subset of these states, including Louisiana and Washington, the pertinent state laws go a step
further and suggest that proportionality review may also include consideration of certain cases in
which the death penalty was not sought. See Wash. Rev. Code Ann. § 10.95.130(2); La. Sup. Ct.
R.2S4.

14 in Florida, the high court will also consider a small subset of life sentences as comparison cases,
namely those in which the court "reversed the death penalty for the imposition of a life sentence."
Snipes v. State, 733 So.2d 1000, 1007-08 (Fla. 1999). Moreover, as a further complicating factor,
some of the states that generally limit their proportionality review to death-sentenced defendants,
such as Alabama and Florida, will nonetheless at least on occasion take into consideration a cc-
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In yet other states, such as Georgia, Mississippi, Missouri, and North Carolina,

the state supreme court has alternated between these approaches, in some instances defining the

universe of comparison cases to include both life- and death-sentenced defendants, while in

others limiting it to defendants with death sentences, and in yet others adopting an undefined

blended approach. In Mississippi, for example, the state supreme court in the mid-1990s held

that the "statutory authority of proportionality review ... requires [the] Court to compare capital

cases in which the death penalty has been imposed or rejected." Stewart v. State, 662 So.2d 552,

563 (Miss. 1995) (emphasis added). In the ensuing years, the court retreated from this approach

and narrowed the universe of cases for proportionality comparison to those "where the death

sentence was imposed." Howell v. State, 860 So.2d 704, 765 (Miss. 2003). But more recently,

the court reaffirmed both of these conflicting alternatives just months apart, stating in one case

that the scope of proportionality review is limited to death-sentenced defendants, Bennett v.

State, 933 So.2d 930, 951 (Miss. 2006), and in another that it includes capital defendants who

did not receive a death sentence. Havard v. State, 928 So.2d 771, 804 (Miss. 2006).

In Georgia, another example of a state with a vacillating approach to

proportionality review, the state supreme court has claimed that it will consider both life- and

death-sentenced defendants, and that it "'includes special consideration of the sentences received

by co-defendants in the same crime." Gssandaner v. State, 532 S.E.2d 677, 690 (Ga. 2000)

(citation omitted). However, although the court has in some cases actively looked to life-

sentenced defendants - particularly co-defendants - for purposes of its proportionality review,

see, e.g., Hall v. State, 244 S.E.2d 833, 838-39 (Ga. 1978), as a general practice it now compares

defendant who received a lesser sentence, see, e.g., Hazen v. State, 700 So.2d 1207, 1214 (Fla.
1997); Ex Parte Henderson, 616 So.2d 348, 350-51 (Ala. 1992), while other states, such as
Kentucky, have refused to take that step, see, e.g., Epperson V. Commonwealth, 197 S.W.3d 46,
63 (Ky. 2006).
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the case at issue only to others in which the defendant was sentenced to death. Terrell v. State,

572 S.E.2d 595, 605 (Ga. 2002); see also Nance v. State, 623 S.E.2d 470, 476-77 (Ga. 2005);

Tollette v. State, 621 S.E.2d 742, 750 (Ga. 2005).

Another state with a shifting approach toward proportionality review North

Carolina - in the past had delineated a broad universe of cases to be considered on review which

included both life- and death-sentenced capital defendants. State v. Brown, 358 S .E.2d 1, 27

(N.C. 1987). More recently, however, the state supreme court has narrowed its definition of

comparison cases such that it now considers only those defendants who received a death

sentence that was either affirmed or reversed by the high court on proportionality grounds. State

v. Badgett, 644 S.E.2d 206,223-24 (N.C. 2007).

C. In Missouri, the State Supreme Court Has Shifted Its Approach to
Proportionality Review and Now Expressly Refuses to Consider Similarly
Situated Life-Sentenced Defendants in Defiance of the Statutory Directive
and its Own Prior Jurisprudence

Missouri is yet another state that has historically employed an inconsistent

approach to proportionality review, although its "death only" approach has been uniformly

applied for at least the last ten years. The Missouri state statute establishing proportionality

review explicitly instructs the Missouri Supreme Court to compile records of both life- and

death-sentenced defendants for purposes of the review. This statute provides that, with the

assistance of "an appropriate staff,"

[t]he court shall accumulate the records of all cases in which the sentence of death
or life imprisonment without probation or parole was imposed after May 26, 1977,
or such earlier date as the court may deem appropriate.

Mo. Rev. Stat. § 565.035.6 (emphasis added) (App. 54a).
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In the past, and in accordance with the statutory directive, the Missouri Supreme

Court expressly recognized on numerous occasions that it was bound to consider capital

defendants who received life sentences in all proportionality reviews:

[W]e must consider whether the sentence imposed is excessive or
disproportionate to the penalty assessed in similar cases, considering both the
crime and the defendant. We must examine all capital murder convictions except
those where the State waived the death penalty.

State v. Boliek, 706 S.W.2d 847, 851 (Mo. 1986) (emphasis added) (citations omitted). See also,

e.g., State v. Foster, 700 S.W.2d 440, 445 (Mo. 1985) (court must review "cases where the death

sentence was imposed, as well as the capital cases in which the choice of death or life

imprisonment without possibility of parole for fifty years was submitted to the jury"); State v

Bolder, 635 S.W.2d 673, 685 (Mo. 1982) ("Relevant cases for a review of the appropriateness of

the sentence are those in which the judge or jury first found the defendant guilty of capital

murder and thereafter chose between death or life imprisonment without the possibility of parole

for at least fifty years."); State v. Mercer, 618 S.W.2d 1, 11 (Mo. 1981) ("Those cases in which

both death and life imprisonment were submitted to the jury, and which have been affirmed on

appeal are considered as similar cases" for proportionality review). Indeed, as part of its

consideration of life sentences, the Missouri Supreme Court has held that a death sentence was

disproportionate where a more culpable co-defendant who was also convicted of capital murder

received only a life sentence. See State v. Mcllvoy, 629 S.W.2d 333, 341-42 (Mo. 1982)

(defendant's death sentence "excessive and disproportionate to the penalty imposed in the similar

cases" where he was "but a weakling and a follower in executing the murder scheme perpetrated

by [the co-defendant]" who received a life sentence).

Nonetheless, in more recent years, the Missouri Supreme Court has explicitly

stated that it will not consider life sentences in its proportionality review, Patently disregarding

24



the state statutory mandate as well as the court's own prior jurisprudence, the Missouri Supreme

Court has expressly interpreted the statutory term "similar cases" to "mean[] other cases where

death has been imposed." Lyons v. State, 39 S.W.3d 32, 44 (Mo. 2001) (citing State v. Clay, 975

S.W.2d 121, 146 (Mo. 1998) and State v. Rousan, 961 S.W.2d 831, 854-55 (Mo. 1998)). The

court now holds that "the key to proportionality review is a comparison to other cases for which

the death sentence was imposed," State v. Barton, 240 S.W.3d 693, 710 (Mo. 2007), and it

declines to consider any capital cases in which life sentences were imposed. For example, in

State v. Johnson, 207 S.W.3d 24 (Mo. 2006), the Missouri Supreme Court held:

Johnson urges this Court to consider that a death sentence is disproportionate in
his case because other defendants charged with first-degree murder of a child
victim have not been sentenced to death. In determining whether the sentence of
death is disproportionate compared to similar cases, however, comparison is made
to other cases wherein the death penalty was imposed.

Id. at 51 (citing Lyons, 39 S.W.3d at 44). This approach disregards the legislative determination

that life sentences are relevant to proportionality review and should be considered by the

Missouri Supreme Court. See Mo, Rev. Stat. § 565.035.6 (App. 54a); State v. Black, 50 S.W.3d

778, 794 (Mo. 2001) (Wolff, J., dissenting) ("This Court has eschewed the statutory invitation to

treat like cases alike by refusing to consider similar cases (or even the same case) where lesser

sentences are given to other defendants.").'5

As a result of this explicit shift to a perfunctory review of death sentences using

an overly restricted set of comparison cases, Missouri, among other "death only" states, tilts the

statutorily-mandated proportionality review in favor of the death penalty and deprives death-

15 The State cannot contest that the Missouri Supreme Court has adopted this "death only" rule, as
the State itself has argued that the court "has repeatedly held that the comparison of a case to
similar cases' for purposes of proportionality review means cases where death is imposed" and

that "comparison to death cases alone is the only proper comparison" for proportionality review.
Respondent's Statement, Brief and Argument at 74-75, Johnson, 207 S.W3d 24 (No. SC86689),
2006 WL 1650665.
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sentenced defendants of their constitutional right to a review in accordance with due process.

Indeed, the factors considered by this Court in Wilkinson to determine the scope of due process

protections for liberty interests, 545 U.S. at 224-25 (quoting Mathews, 424 U.S. at 335), all

weigh heavily in favor of the Missouri Supreme Court considering the full universe of capital

cases, including those that resulted in life sentences. First, death-sentenced defendants clearly

have a strong private interest in receiving a fair proportionality review that takes into account all

similar cases. Second, the Missouri Supreme Court has recognized that its proportionality

review is intended to "promote the evenhanded, rational and consistent imposition of death

sentences," Ramsey, 864 S.W.2d at 328 (citation omitted), and there is a clear risk of erroneous

determinations if an entire category of relevant cases is excluded from this review. Finally,

Missouri has no cognizable interest in excluding consideration of life sentences, as the applicable

statute mandates that records of life-sentenced defendants be maintained, and for many years the

Missouri Supreme Court in fact considered life-sentenced defendants as part of its

proportionality review. See, e.g., Boliek, 706 S.W.2d at 851; Foster, 700 S.W.2d at 445.

II. CLEMONS IS ENTITLED TO A MEANINGFUL AND CONSTITUTIONALLY
SOUND PROPORTIONALITY REVIEW OF HIS DEATH SENTENCE

This case provides an ideal vehicle to resolve the significant split among the state

courts on a crucial death penalty issue, and clarify the requirements for conducting statutorily-

mandated proportionality review in accordance with due process. In his petition for a writ of

habeas corpus, Clemons asked the Missouri Supreme Court to consider in its proportionality

review not just any life-sentenced defendant, but Clemons's own co-defendant who, by the

State's own admission at trial, was the more culpable actor in the crime. See, e.g., App. 141a.

Numerous state supreme courts have recognized the common sense proposition

that cases of co-defendants convicted of capital murder are necessarily "similar" for purposes of
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proportionality review. See, e.g., Ray v. State, 755 So.2d 604, 611 (Fla. 2000) ("It has long been

established that equally culpable codefendants should receive equal punishment."). Thus, state

supreme courts across the country have held death sentences to be disproportionate where a more

culpable co-defendant was also convicted of capital murder and received only a life sentence.

See, e.g., Ray, 755 So.2d at 611 ("[W]here a more culpable co-defendant receives a life sentence,

a sentence of death should not be imposed on the less culpable defendant."); People v. Kliner,

705 N.E.2d 850, 897 (Iii. 1998) ("[I]n reviewing a death sentence disparity claim," court has

"compared a defendant's death sentence to the sentence imposed upon a codefendant," "focused

on such factors as ... each defendant's relative involvement or culpability," and "held that

similarly situated codefendants should not be given arbitrarily or unreasonably disparate

sentences"); State v. Stokes, 352 S.E.2d 653, 667 (N.C. 1987) (setting aside death sentence where

co-defendant who "committed the same crime in the same manner" was sentenced to life in

prison). Indeed, before its shift to restrict the set of comparison cases for proportionality review,

the Missouri Supreme Court itself had considered a life sentence given to a co-defendant as part

of its review, and commuted a death sentence where the more culpable defendant received a life

sentence. See, e.g., Mcllvoy, 629 S.W.2d at 341-42.

Here, the need to consider co-defendant Richardson's life sentence is even

stronger, as the Missouri Supreme Court has already deemed him to be a similarly situated

defendant. Following arguments made by the State, the Missouri Supreme Court previously

relied on Richardson's sentence in its proportionality review when it appeared that he would

receive the death penalty. App. 49a, 50a. Yet despite the fact that Missouri recognizes a

continuing duty to review the proportionality of death sentences, Amrine, 102 S.W.3d at 547

(statutory duty to conduct proportionality review is "a continuing one"), when Richardson's
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sentence was later reduced to life imprisonment, the Missouri Supreme Court refused to take that

life sentence into account and reconsider the proportionality of Clemons's death sentence. The

Missouri Supreme Court's complete refusal to consider life sentences in proportionality review is

not only at odds with the practices of high courts in other states, but also violates Clemons's

constitutional right to a substantive proportionality review that is protected by the Due Process

Clause of the Fourteenth Amendment.
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CONCLUSION

For the foregoing reasons, Clemons respectfully requests that this Court grant his

petition for a writ of certiorari.

Respectfully submitted,
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