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JURISDICTIONAL STATEMENT

Defendant-Appellant Reginald Clemons appeals from a judgment of conviction entered

on April 2, 1993 after a jury trial in the Circuit Court for the City of St. Louis, Edward M.

Peek, Judge. Clemons was convicted of two counts of first degree murder in violation of Mo.

Rev. Stat § 565.20. The basis for his conviction was accomplice liability; the State offered

no evidence that he actually killed anyone. He was sentenced to death.

Clemons also appeals from the Circuit Court's denial of his motion for post-conviction

relief pursuant to Missouri Supreme Court Rule 29.15 dated March 18, 1996. Time Notices

of Appeal were filed with respect to both the conviction and the denial of post-conviction

relief.

Because the Circuit Court imposed two sentences of death, the Supreme Court of

Missouri has exclusive appellate jurisdiction over this consolidated appeal. Article V, §3,

Missouri Constitution (as amended 1982).

PRELIMINARY STATEMENT

This brief has two main sections. The first deals with challenges to the validity of the

verdict and death sentence. The second deals with the issue of trial counsel's ineffective

assistance to Clemons.

Issues Raised in Section One: The Verdict and Death Sentence

There are four issues raised by the verdict of guilt and the death sentence that

followed it:

First, where (i) the prosecutor—from voir dire through closing statements—misstated

the law, elicited inadmissible evidence, violated the canons of ethics, and ultimately engaged

in such egregious misconduct during summation that the trial court held him in contempt, and



(ii) such misconduct directly affected fundamental and highly contested issues, must this

Court remand for a new trial free from prosecutorial misconduct?

Second, where the trial court (i) erred by improperly striking jurors for cause who

were in fact entitled to serve, and then (ii) compounded that error by mistakenly instructing

the jury on issues central to accomplice liability, should the case be remanded for a new trial

before a properly selected and instructed jury?

Third, where the State failed to prove that Clemons intended that anyone die, or cooly

deliberated about the deaths caused by others, must this Court reverse the jury verdict of

capital murder as improper under the Missouri Constitution and the United States

Constitution?

Fourth, where the sentence of death is disproportionate to sentences given to other

individuals charged with capital crimes, must this Court reverse the death sentence as invalid

under the Missouri and United States Constitutions?

Issues Raised in Section Two: Ineffective Assistance of Trial Counsel

The issues raised by the ineffective assistance of trial counsel are simple. Where

counsel failed to protect Clemons's rights, prepare Clemons's defense, or present crucial

evidence on Clemons's behalf, was Clemons denied his right to competent assistance of

counsel?

In this case the State was represented by a prosecutor who cared about nothing but

obtaining a conviction. Facing inadequate defense counsel, the prosecutor obtained his

conviction and death sentence. But that conviction is so flawed by misconduct, error and

constitutional violations that it must be set aside.

Alternatively, Appellant seeks reversal of the death sentence on the grounds that each

of these errors infected the penalty phase of his trial, so that the sentence was imposed in
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violation of the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Constitution.

STATEMENT OF FACTS

Events on the Bridge

At Clemons' trial, the jury heard testimony from Thomas Cummins and Daniel

Winfrey, and heard a tape recording of statements (Exhibit 136) given by Clemons while he

was in the custody of St. Louis police officers.21 From the evidence in the record, the jury

could have concluded that the following occurred:

On the night of Thursday, April 4, 1991, Julie and Robin Kerry, Thomas Cummins,

Marlin Gray, Daniel Winfrey, Antonio Richardson and Reginald Clemons all visited the

Chain of Rocks Bridge (the "Bridge") These seven individuals met in the middle of the

Bridge and conversed briefly. Several cigarettes were exchanged, and subsequently the four

men (Gray, Winfrey, Clemons and Richardson) indicated they were leaving. The two groups

parted in opposite directions - the four men continuing towards Missouri and the Kenys and

Cummins walking towards illinois. T.Tr. 1680 (Cummins). As the four men including

Appellant asserts on this appeal that the tape, Exhibit 36, should have been suppressed
on the grounds that: (1) the statements were involuntary; thus their admission violated
the due process clause of the Fourteenth Amendment; and (2) they were admitted in
violation of United States v. Miranda, 384 U.S. 436 (1966), and its progeny. In
addressing the evidence before the jury, Appellant will assume, for the purposes of
argument only, that the tape was properly admitted. If this court decides to the
contrary, all Appellant's claims must be evaluated in light of the absence of the tape.

Cummins arrived with the Kenys, and Clemons arrived with Richardson, Gray and
Winfrey.

References to the transcript of Clemons's trial will be denoted "T.Tr."; references to the
transcript of Antonio Richardson's trial, which Appellant respectfully requests this Court to
take judicial notice of, will be denoted "A.R.Tr."; references to the transcript of Clemons's
postconviction evidentiary hearing will be denoted "P.C.RTr."; and references to the legal file
of Clemons's trial and postconviction hearing will be denoted "T.LF." and "P.C.R.L.F."
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Clemons approached the Missouri shore, either: (1) Antonio Richardson suggested raping the

women, see Exhibit 136, or (2) Clemons suggested robbing the Kenys and Cummins. T.Tr.

2025 (Winfrey). Marlin Gray then "kind of clapped his hands together and said 'yeah, I feel

like hurting somebody". Id. From the discussions between the four men as they proceeded

towards the Illinois side, the jury could have concluded that all four of them were aware of

an impending rape. T.Tr. 2028-29 (Winfrey). There was no indication, however, that any of

the four intended to kill the Ken-ys. T.Tr. 2025-26 (Winfrey).

The four men finally met Cummins and the Kerrys for the second time at the Illinois

terminus of the Bridge. After a brief conversation, the Keriys and Cummins walked back

towards the Missouri side, and were followed by the four males. T.Tr. 1681-82 (Cummins).

Richardson and Clemons were in front, Winfrey in back, and Gray farther back. T.Tr. 2032

(Winfrey).

When they approached the bend in the Bridge, Gray accosted Cummins and told him

he wanted to talk to him. T.Tr. 1684 (Cummins); see also Clemons tape; T.Tr. 2034

(Winfrey). Gray told Cummins that he wash going to rob them., and Cummins lay down on

the ground, either on his own or having been forced to do so by Marlin Gray. T.Tr. 1685

(Cummins); see also Exhibit 136.

Then, all four of the men participated in the rape of the Kerrys, at least to the extent

of holding down one or more of the victims. Various threats were uttered, in order that the

Kenys submit to rape and that Cummins not interfere with the rape. T.Tr. 1685-89

(Cummins), 2035 (Winfrey); Clemons tape. Cummins testified that following the completion

of the rape, he overheard a discussion about whether he was going to live, but did not testify

that Clemons was either a party to this discussion, or in a position to overhear it. T.Tr. 1691-
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92 (Cummins). In any event, the conclusion of the discussion was that he would not be

killed. Id.

Richardson then led one of the Keriys through a manhole leading from the deck of the

Bridge to a metal platform beneath the Bridge. T.Tr. 2040-41 (Winfrey). Gray walked over

to Winfrey and asked Winfrey where Richardson had gone. Winfrey pointed towards the

Missouri shore, and Gray then proceeded in that direction, passing by the manhole through

which Richardson and one of the Kerrys had gone. T.Tr. 2042 (Winfrey). Clemons then led

one of the Kerrys to the manhole, T.Tr. 2043, guided her into the manhole and remained on

the surface of the Bridge. At this point, Clemons, Winfrey and Cummins remained on the

deck of the Bridge. T.Tr. 2043. Clemons then led Cummins to the same manhole through

which Richardson and both of the Kerrys had passed. T.Tr. 2045. After putting Cummins

into the manhole, Clemons asked Winfrey where Gray had gone. Id. After Winfrey said that

Gray had gone "down the Bridge [presumably towards the Missouri shore]", Clemons directed

Winfrey to "go get" Gray. Id.

Winfrey testified repeatedly that there had been no discussion of killing the Kenys up

until this point in time, and that he had no knowledge that they were going to be killed. Id.

2046. At the point in time at which Winfrey left the scene of the rape to retrieve Gray,

Richardson, Cummins and the Kerrys were on the platform beneath the Bridge and Clemons

was on the surface of the Bridge, sitting near the manhole. T.Tr. 2045-247 (Winfrey).

From the platform, the Kerrys and Cummins were directed to the concrete bridge

support by one of the four men. T.Tr. 1697-98 (Cummins). Cummins did not identify for

the jury which of the four men either were on the platform or directed Cummins and the

Kerrys to the bridge support, but testified that at least one of the four assailants was beneath

the Bridge. Id. All the testimony agrees that Richardson was on the platform with the
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victims. Clemons' statement, however, indicates that he was on the platform beneath the

Bridge, but never on the concrete bridge support. Clemons Tape.

From the bridge support, the Kenys were pushed into the river, in quick succession,

and Cummins was ordered to jump. T.Tr. 1699-1700. At Clemons's trial, Cummins was

completely unable to identify which of the four men pushed the Kerrys into the waten i The

only evidence before the jury on this point indicates that Richardson unexpectedly pushed the

Kenys from the concrete bridge support while Clemons remained on the platform. Clemons

Tape.

Clemons' statement indicated that his idea was that if the victims were left on the

platform., without their clothes, they would be unable to follow the four men after they left

the Bridge. Clemons tape. Clemons said that he and Richardson began to walk off the

Bridge when Richardson turned around, and returned to the Bridge support. Id. Clemons

followed him, and got as far as the platform, at which point he saw Richardson push the

Kenys off the bridge support. Id.

After Cummins jumped, Clemons began to run off the Bridge. Clemons tape. As

Richardson and Clemons were running off the Bridge towards the Missouri shore, they met

Winfrey and Gray returning to the Bridge. Winfrey said that, Clemons said "Let's go, we

threw them off," and then the four of them left the Bridge. T.Tr.2050 (Winfrey).

At Richardson's trial Cummins testified that it was the voice of the youngest
individual who directed Cummins and the Kerrys from the platform onto the bridge
support and who told Cummins to jump off the bridge support. A.R.Tr. 1532-33.
Further, in Richardson's trial Cummins explicitly testified that it was not Clemons
who directed the victims onto the bridge support. Id.



'lemons is Taken Into Custody

Twelve witnesses testified at the hearing on Clemons' motion to suppress statements,

held on February 1, 1993 (the "Suppression Hearing"). The following facts concerning

Clemons' arrest and the statements he made while in police custody are derived primarily

from the testimony introduced at the Suppression hearing!

On Sunday, April 7, Detective Joseph Brauer, a City of St. Louis police officer,

informed Detective Chris Pappas, another City of St. Louis police officer, that Antonio

Richardson had given a statement implicating Clemons, Gray and Winfrey in the events on

the Bridge. T.Tr. 1294 (Pappas). Pappas, accompanied by Detective John Walsh, proceeded

to Clemons' residence, located at 6616 Barken Avenue, in Pine Lawn. T.Tr. 1294-95.

Pappas testified somewhat ambiguously with respect to the time at which Clemons

vas picked up by the police. He stated at first that the police picked Clemons up between

4:30 and 5:30 P.M. He then stated, following the prosecutor's suggestion, that it would have

been "closer to 6:00." T.Tr. 1298. Vera Thomas testified that, with respect to the time that

Clemons was taken into police custody, it was somewhere between 4:00 and 4:30 P.M. T.Tr.

1379.

Thomas asked Pappas if he thought that Clemons, then 19, needed a lawyer, to which

Pappas replied "No." T.Tr. 1377. Pappas asked Clemons to accompany the officers to the

Appellant asserts in Part Two, Points I (CD) of this brief that trial counsel's performance
was constitutionally ineffective based in part on his failure to present three additional
witnesses at the Suppression hearing. With respect to the required showing of prejudice on
his ineffective assistance claim, Appellant asserts that there is a reasonable probability that the
outcome of the Suppression Motion, and the trial, would have been different had counsel
called Dr.Caldwell, Cedric Richardson, and Marie Hicks. The substance of the testimony that
would have been given by these witnesses is set out in Part II, infra. Because the testimony
' the witnesses was not before the trial court at the Suppression hearing, it is not included in

this section.
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police station for questioning, and Clemons did so. T.Tr. 1378 (Thomas). Clemons' face was

not swollen, and he did not appear to be otherwise injured when Clemons accompanied the

officers from 6616 Barken to the St. Louis police station. T.Tr. 1307 (Pappas); see also

P.C.R.Tr. 708

Clemons' Interrogation

Clemons testified at the Suppression hearing that before he was questioned, Pappas

"struck me in the back of the head. . . in the chest [and] in the face." T.Tr. 1412. Clemons

testified that Pappas struck him with an open hand, and slammed his [Clemons'] head against

the wall. T.Tr. 1413. Clemons also testified that "the older guy in the room," whose name

Clemons did not recall, struck Clemons in the chest and "slammed [his] head against the

wall" several times. T.Tr. 1418. Clemons testified that these beatings occurred immediately

preceding his various interrogations. T.Tr. 1414. Clemons also testified that he advised the

officers that he "wanted [to] get in touch with [his] lawyer," but was told that he was not

going to get a lawyer. T.Tr. 1414. Clemons further testified that when asked to make a

statement, he told the officers that he wanted a lawyer. T.Tr. 1418-19. Clemons further

testified that he ultimately gave a statement to the officers because of the beatings. T.Tr.

1415, 1419. He was afraid and he thought that giving a statement was the only way they

would stop beating him. T.Tr. 1415, 1419. Clemons also testified that the substance of the

statements he made was supplied to him by the interrogating officers. T.Tr. 1424-25.

Vera Thomas testified that when Clemons was taken into police custody he had no

visible signs of injury, but that when she saw him at his arraignment the following Tuesday,

"the right side of his face was sticking out [and] swollen." T.Tr. 1380-81. Reynolds Thomas,

Clemons' step-father, testified at the hearing that he saw Clemons before he was taken into

police custody, and that Clemons had no visible signs of injury. T.Tr. 1427. Thomas
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testified that when he saw Clemons at his arraignment early the following week, Clemons'

face was swollen. T.Tr. 1428. Veronda Brown, Clemons' sister, testified that when she

visited Clemons on April 8, 1991, the day following his interrogation, his face was "lopsided

and it looked like it was swollen." T.Tr. 1271. She further testified that Clemons told her at

that time that "he was beaten." T.Tr. 1271. Additionally, the testimony reflected that at

Clemons' arraignment, the presiding Judge issued a court order that Clemons be examined in

the hospital emergency room. T.Tr. 1382. Further, Donald Robinson, a distant cousin of

Clemons' by marriage, testified that Clemons' face was swollen when he was arraigned.

T.Tr. 1290.

Additionally, three witnesses who were unaffiliated with either the prosecution or the

defense also testified. Michael Kelly, Michael Kent, and Lorenzo Chancellor, all testified that

when they saw Clemons after he had been taken into police custody, he showed visible signs

of having been recently beaten. Michael Kelly, the attorney who briefly represented Clemons

when he was initially charged in conjunction with the events on the Bridge, testified that "it

appeared the right side of his face was swollen up around the cheek, and it appeared that

there was a little abrasion on the cheek also. And as I recall there was an abrasion on his lip,

on the inside of his lip. And there were some bruises on his chest area." T.Tr. 1338.

Michael Kent testified that he saw both Clemons and Marlin Gray after they had been

interrogated by the police. T.Tr. 1395-98. Specifically, Kent testified that Clemons' lips

were swollen, and that Marlin Gray was bruised and bloody, and that his clothes were torn.

T.Tr. 1396-1402. Lorenzo Chancellor, a correctional counsellor employed at the St. Louis

Medium Security Institution at the time of the Suppression Hearing, testified that he was the

counsellor at St. Louis City Jail who admitted Clemons into the jail. T.Tr. 1265. He testified

In



that according to his records, on the night when Clemons was admitted, the right side of his

face was swollen. T.Tr. 1266.

Pappas and Brauer, however, testified that they did not beat or threaten to beat

Clemons while they were interrogating him. T.Tr. 1303, 1363. Officer Warren Williams, the

other police officer who testified at the Suppression Hearing, testified that when he saw

Clemons the following day, Clemons' eyes appeared bloodshot, but that he did not notice any

other outward signs that Clemons had been beaten. T.Tr. 1281. Williams also answered

affirmatively the prosecutor's leading questions as to whether Clemons had made statements

to Williams confirming that the people he was with had attacked the women on the Bridge.

T.Tr. 1279-80.

The significant amount of testimony indicating that Clemons sustained facial injuries

after he was taken into police custody explains Robert Costentinou's comment that "according

to Judge Peek, it was very close. And he almost suppressed the statement." P.C.R. Tr. 241.

The Audiotaped Statement

Pappas testified that during the initial interview, Clemons denied any participation in

the events leading to the death of the Kenys. T.Tr. 1299. There appears to be some

confusion as to precisely how many times, and at what times, Clemons was interviewed prior

to making the audiotaped statement (which purports to have commenced at 9:35 P.M.). See

Exhibit 136. In any event, the officers testified that, prior to making the audiotaped

statement, Clemons admitted to raping, but not killing, Robin and Julie Kerry. See e.g. T.Tr.

1301-02 (In interview lasting from 8:00 P.M. until 9:00 P.M., Clemons admitted raping but

not killing the Kerrys, and indicated that Richardson pushed them off the Bridge). He made

these same admissions in the audiotaped statements. See Exhibit 136. Pappas testified that,

in a separate interview after Clemons had first admitted the rape, Clemons made the
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'udiotaped statement. T.Tr. 1302. He further testified that following Clemons' initial

inculpatory statements, but before the audiotaped statements, Clemons had become a suspect,

but that he was still free to leave at any time. See T.Tr. 1301, 1322.

The Suppression Hearing

Prior to trial, Clemons moved to suppress the audiotape statement made by Clemons

on the grounds that, inter aha: (1) the statements were not voluntary; and (2) Clemons had

not waived his constitutional rights to silence and counsel, and the interrogation continued

after Clemons indicated to the interrogating officers that he wanted to exercise these tights.

T.L.F. 548-51. The motion to suppress was denied by the trial court, T.Tr. 1440-41, and the

audiotaped statement was admitted against Clemons at trial. Exhibit 136.

PolNrs RELIED ON

ART ONE

The Prosecutor Violated Clemons' Rights During The Guilt Phase By Misuse Of
Evidence, And By Improper Argument That Included References To Clemons's
Failure To Testify, Instructions To The Jury To Ignore The Presumption Of Innocence,
And Appeals To His Own Opinion., Buttressed By suggestions he Had Access To
Important Evidence Being Denied To The Jury

A.	 The Trial Court Erred In Permitting The Elicitation Of Testimony Concerning
Antonio Richardson's Out Of Court Statements Because Their Admission
Violated General Rules Of Evidence And The Confrontation Clauses Of The
United States and Missouri Constitutions In That Antonio Richardson Could
Not Be Cross-Examined By Clemons.

Bruton v. United States, 391 U.S. 123, 135-36 (1968)
State v. Clevenger, 733 S.W.2d 782, 785-86 (Mo. App. 1987)
State v. Goodson, 690 S.W.2d 155, 160 (Mo. App. 1985)
Stare of Missouri v. Stamps, 865 S.W.2d 393, 398 (Mo. App. 1993)
Douglas v. State of Alabama, 380 U.S. 415 (1965)
People v. Aranda, 63 Cal.2d 518, 526, 407 P.2d 265, 270 (1965)
State v. Browner, 587 S.W.2d 948, 954 (Mo. App. 1979)

U.S. Const. amend. VI
Mo. Const. Art. 1, § 18(a)
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State of Missouri v. Stamps, 865 S.W.2d 393, 398 (Mo. App. 1993)
Douglas v. State of Alabama, 380 U.S. 415 (1965)
People v. Aranda, 63 Cal.2d 518, 526, 407 P.2d 265, 270 (1965)
State v. Browner, 587 S.W.2d 948, 954 (Mo. App. 1979)

U.S. Const. amend. VI
Mo. Const. Art. 1, § 18(a)

B. The Trial Court Erred In Permitting Michael Chapey To Invoke The Fifth
Amendment Premised Only Upon Threats By Moss, And The Motion Court
Erred in Not Setting Aside Clemons's Conviction Based On The Same Facts,
Because The Prosecutorial Misconduct Violated Due Process In That Moss
Threatened Chapey So That He Would Not Testify At Trial.

Dodd v. Nix, 48 F.3d 1071, 1075 (8th Cir. 1995)
State v. McClain, 498 S.W.2d 798 (Mo. 1973)
State v. Drewel, 835 S.W.2d 494, 497 (Mo. App. 1992)
State v. Brooks, 513 S.W.2d 168 (Mo. App. 1973)
United States v. Blackwell, 694 F.2d 1325 (D.C. Cir. 1982)
United States v. Goodwin, 625 F.2d 693, 703 (5th Cir. 1980)
United States v. Young, 470 U.S. 1 (1985)
United States v. Atkinson, 297 U.S. 157 (1936)
Namet v. United States, 373 U.S. 179 (1963)

U.S. Const. amend. V, X1V.

C. The Trial Court Erred In Permitting Moss's Closing Argument Because The
Argument Violated Due Process And The Fifth Amendment In That Moss: (1)
Told The Jury To Ignore The Presumption Of Innocence And Commented On
Clemons Failure To Testify; (2) Suggested To The Jury That He Had Access
To Evidence Outside The Record; (3) Argued His Personal Opinion To The
Jury; (4) Attaching Defense Counsel; (5) Asked The Jury To Put Themselves
In The Shoes Of The Victim; And (6) inflamed The Passions And Tears Of
The Jury.

State v. Storey, 901 S.W.2d 886 (Mo. banc 1995)
Newlon v. Armontrout, 693 F. Supp. 799 (W.D. Mo. 1988), aff'd, 885

F.2d 1328 (8th Cir. 1989), cert. denied, 497 U.S. 1038 (1990)
Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 633 (1935)
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Mahorney v. Walfrnan, 917 F.2d 469 (10th Cir. 1990)
Griffin v. California, 380 U.S. 609 (1965)
State v. Arnold, 628 S.W.2d 665 (Mo. 1982), vacated on other grounds,

459 U.S. 1193 (1983)
Eicheiberger v. State, 524 S.W.2d 890 (Mo. App. 1975)
State v. Reed, 583 S.W.2d 531 (Mo. App. 1979)
State v. Snyder, 82 S.W. 12 (Mo. 1904)
Brinle v. Crisp, 608 F.2d 839 (10th Cir. 1979), cert. denied,

444 U.S. 1047 (1980)
Donnelly v. DeChristoforo, 416 U.S. 637 (1974)
State v. Whitfield, 837 S.W.2d 503 (Mo. banc 1992)
State v. Moore, 428 S.W.2d 563 (Mo. 1968)
State v. Evans, 820 S.W.2d 545 (Mo. App. 1991)
State v. Bramlett, 647 S.W.2d 820 (Mo. App. 1983)
State v. Burnfin, 771 S.W.2d 908 (Mo. App. 1989)
United States v. Lee, 743 F.2d 1240 (8th Cir. 1984)
United States v. Solivan, 937 F.2d 1146 (6th Cir. 1991), cert. denied,

470 U.S. 1085 (1985)
State v. Roberts, 838 S.W.2d 126 (Mo. App. 1992)
State v. Tiedt, 206 S.W.2d 524 (Mo. banc 1947)
Gardner v. Florida, 430 U.S. 349 (1977)
State v. Debler, 856 S.W.2d 641 (Mo. banc. 1993)

U.S. Const. amend. V, XIV.

Missouri Supreme Court Rule 27.05

ABA. standards for Criminal Justice 3-5.8(b) (1980)

II.	 Moss Violated Clemons's Right To A Fair Sentencing By Continuing His
Inflammatory, Prejudicial And Ultimately Contumacious Misconduct.

A.	 The Trial Court Erred In Not Granting A Mistrial Because Moss' Closing
Argument During The Penalty Phase Violated The Eighth And Fourteenth
Amendments In That Moss Deliberately Violated An Explicit Court Order By
Comparing Clemons To Charles Manson And John Wayne Gacy.

U.S. Const. amend. VIII, XIV
United States v. Young, 470 U.S. 1 (1985)
United States v. Atkinson, 297 U.S. 157 (1936)
Naniet v. United States, 373 U.S. 179 (1963).
State v. Goodson, 690 S.W.2d 155 (Mo. App. 1985)
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State v. Browner, 587 S.W.2d 948 (Mo. App. 1979)

B.-E. The Trial Court Erred In Permitting Moss' Closing Argument And In Not
Granting A Mistrial With Respect To The Penalty Phase Because The
Argument Violated The Eighth And Fourteenth Amendments In That Moss:
(1) Asserted His Personal Opinion (B); (2) Once Again Asked The Jury To Put
Themselves In The Victims Shoes (C); Argued Facts .Not In Evidence (D); And
Introduced An Argument Inconsistent With His Argument At Antonio
Richardson's Trial.

State v. Storey, 901 S.W.2d 886 (Mo. banc 1995)
Newlon v. Armontrout, 693 F. Supp. 7994 (W.D. Mo. 1988), aff'd, 985

F.2d 1328 (8th Cir. 1989), cert. denied, 497 U.S. 1038 (1990)
U.S. Const. amend. V, Vifi, XIV
Berger v. United States, 295 U.S. 78 (1935)
Donnelly v. DeChristoforo, 416 U.S. 637 (1974)

THE STATE OBTAINED A "CONFESSION" FROM CLEMONS BY VIOLATING HIS RIGHTS
ON THREE OCCASIONS: FIRST BY PHYSICALLY BEATING HIM, THEN BY VIOLATING
HIS MIRANDA RIGHTS, AND THEN THROUGH A FURTHER INTERROGATION IN
VIOLATION OF HIS MIRANDA WARNINGS WHILE HE WAS IN CUSTODY.

A. The Trial Court Erred In Admitting Clemons's Confession Because Its
Admission Violated The Fifth And Fourteenth Amendments Because The
Confession Was Involuntary In That It Was The Product Of Police Coercion

U.S. Const. amend. XIV
Mincey v. Arizona, 437 U.S. 385 (1978)
Arizona v. Fulminante, 500 U.S. 938 (1991)
Jackson v. Denno, 378 U.S. 368 (1964)
Chapman v. California, 386 U.S. 18 (1967)
Bruton v. United States, 391 U.S. 123 (1968)

B. The Trial Court Erred In Admitting Clemons's Confession Because Its
Admission Violated His Rights Under The Fifth And Fourteenth Amendment
And Miranda v. Arizona And Its Progeny In That The Interrogating Officers
Did Not Honor Clemons' Invocation Of His Constitutional Rights

United States v. Caldwell, 954 F.2d 496 (8th Cir.), cert. denied,
506 U.S. 819 (1992)

Miranda, 384 U.S. 436 (1966)
U.S. v. Porter, 764 F. 2d 1 (1st Cir. 1985), cert. denied, 481 U.S. 1048

(1987)
State v. Dixon, 655 S.W.2d 547 (Mo. App. 1983), cert. denied, 464 U.S.

1072 (1984)
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State v. Zancauske, 804 S.W.2d 851 (Mo. App.), cert. denied, 502 U.S.
817 (1991)

Anderson v. Smith, 751 F. 2d 96 (2nd Cir. 1984)
Smith v. Illinois. 469 U.S. 91(1984)
Johnson v. Zerbst, 304 U.S. 458 (1938)
Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292

(1937)
Minnick v. Mississippi 498 U.S. 146 (1990)
Edwards v. Arizona, 451 U.S. 477 (1980)

C.	 The Trial Court Erred In Admitting The Statements Clemons Made To Warren
Williams Because The Aamission Of The Statements Violated Miranda v.
Arizona And Its Progeny In That Clemons' Invokaction Of His Constitutional
Rights Was Not Honored.

Miranda v. Arizona, 384 U.S. 436 (1966)
Edwards v. Arizona, 451 U.S. 477 (1981)
U.S. Const. amend. V, VI, XIV
Alexander v. Connecticut, 917 F. 2nd 747 (2d Cir 1990);
Minnick v. Mississippi 498 U.S. 146 (1990)

IV. THE TRIAL COURT ED IN DENYING CLEMONS'S REQUEST FOR FUNDS FOR EXPERT
ASSISTANCE BECAUSE CLEMONS WAS ENTrrir) TO SUCH FUNDS PURSUANT TO THE
EIGHTH AND FOURTEENTH AMENDMENTS AND AXE V. OKLAHOMA IN THAT CLEMONS
WAS INDIGENT AND ThE STATE INJECTED HIS MENTAL STATE INTO THE TRIAL

U.S. Const. amend. V, VI, VIII, XIV
Ake v. Oklahoma, 470 U.S. 68 (1985)
United States v. St. John, 851 F.2d 1096 (8th Cir. 1988)
Parker v. Norris, 64 F.3d 1178 (8th Cir. 1995)
Branscomb v. Norris, 47 F.3d 258 (8th Cir.), cert. denied, 115 S.Ct.

2260 (1995)
Starr v. Lockhart, 23 F.3d 1280, 1291 (8th Cir. 1994)
Guinan v. Armontrout, 909 F.2d 1224 (8th Cir. 1990)
Eddings v. Oklahoma, 455 U.S. 104 (1982)
Liles v. Saffle, 945 F.2d 333 (10th Cir. 1991)
Kenley v. Armontrouc, 937 F.2d 1298 (8th Cir. 1991)

ABA Standards for Criminal Justice 5-1.4, Commentary, o. 5-20 (2d ed.
1980)

V. The Trial Court Deprived Clemons's Of A Fair Sentencing Proceeding In Violation Of
The Eighth Amendment By (1) Permitting Moss, During Voir Dire To Mislead The
Jury About A Complete Liability And The Element Of Deliberation; (2) Permitting
Moss To Ask The Jury To Commit To Returning A Death Sentence; (3) Improperly
Striking Prospective "Death Scrupled" Jurors For Cause In Violation Of The Eighth
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Amendment and Witherspoon v. Illinois In That The Prosepctive Jurors Had Indicated
That They Could Consider The Full Range Of Punishment.

U.S. Const. amend. Vifi, XIV
Witherspoon v. Illinois, 391 U.S. 510 (1968)
Gray v. Mississippi, 481 U.S. 648 (1986)
Foster v. State, 748 S.W.2d 903 (Mo. App. 1988)
Murray v. Delo, 34 F.3d 1367 (8th Cir. 1994), cert. denied, 115 S.Ct.

2567 (1995)
Enmund v. Florida, 458 U.S. 782 (1982)
State v. Pinkston, 79 S.W.2d 1046 (Mo. 1935)
State v. Kiner, 441 S.W.2d 720 (Mo. 1969)

MAJ-CR 304.04. Note on Use 8(b)

VI. THE TRIAL COURT EP-RED IN Ca.omo THE JURY ON DELIBERATION INSTRUCTIONS,
BECAUSE THE INSTRUCTIONS VIOLATED DUE PROCESS AND THE EIGHTH AMENDMENT
IN THAT THEY DID NOT REQUIRE THE JURY To FIND THAT CLEMONS PERSONALLY
DELIBERATED, AND ALLOWED THE JURY TO FIND CLEMONS Gumri OF CAPiTAL
MURDER BASED ON THE ACTIONS OF HIS ALLEGED ACCOMPLICES

Mo. Rev. Stat. § 565.020 (1996)
State v. Ferguson, 887 S.W.2d 585 (Mo. banc 1994)
State v. O'Brien, 857 S.W.2d 212 (Mo. banc 1993)
State v. Ervin, 835 S.W.2d 905 (Mo. banc 1992)
State v. Suter, 1996 WL 469349 (Mo. App., Aug. 20, 1996)
Sandstrom v. Montana, 42 U.S. 510 (1979)
State v. Bell, 854 S.W.2d 612 (Mo. App. 1993)
State v. Richardson, 923 S.W.2d 301 (Mo. banc), cert. denied, 1996 WL
557489 (1996)
State v. Gray, 887 S.W.2d 369 (Mo. banc 1994), cert. denied, 115 S.Ct.
1414 (1995).
State v. Nave, 694 S.W.2d 729 (Mo. banc 1985)
State v. Lingar, 726 S.W.2d 728 (Mo. banc), cert. denied, 484 U.S. 872
(1987)
Boyde v. California, 494 U.S. 370, 378 (1990)
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State v. Busch, 920 S.W.2d 565 (Mo. App. 1996)
State v. Cannon, 744 S.W.2d 820 (Mo. App. 1987)
State v. Taylor, 473 S.E.2d 596 (N.C. 1996)
State v. West, 568 So.2d 1019 (La. 1990)

Notes 3(a) and 3(b) of Notes on Use to MAI-Cr3d 304.04

VII. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY THAT "REASONABLE DOUBT"
MEANS "FIRMLY CONVINCED OF THE DEFENDANT'S GUILT" BECAUSE IT VIOLATES
DUE PROCESS IN THAT IT SUGGESTS A LOWER STANDARD OF PROOF THAN THE

CONSTITUTIONAL STANDARD - "BEYOND A REASONABLE DOUBT."

Jackson v. Virginia, 443 U.S. 307 (1979)
Holland v. United States, 348 U.S. 121 (1954)
State v. Manning, 409 S.E.2d 372 (S.C. 1991), cert. denied, 503 U.S.

914 (1992)
United States v. Isic, 700 F.2d 51 (2nd Cir. 1983)
Monk v. Zelez, 901 F.2d 885 (10th Cir. 1990)
Cage v. Louisiana, 498 U.S. 39 (1990)
State v. Griffin, 818 S.W.2d 278 (Mo. banc 1992)

Mo. Const. Art. 1 § 10

VIII. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MoTIoN To SET ASIDE THE
SENTENCE BECAUSE THE INSTRUCTIONS GivEN To THE JURY VIOLATED THE EIGHTH
AMENDMENT IN THAT THEY Dm NOT SUFFICIENTLY NAIuww THE CLASS OF
MURDERS ELIGIBLE FOR DEATH

U.S. Const. amend. Vifi
Maynard v. Cartwright, 486 U.S. 35 (1988)
Lockett v. Ohio, 438 U.S. 586 (1978)
Godfrey v. Georgia, 446 U.S. 420 (1980)
Tuilaepa v. California, 512 U.S. 967 (1994)
State v. Isa, 850 S.W.2d 876 (Mo. banc 1993)
State v. Gray, 887 S.W.2d 369 (Mo. banc 1994), cert. denied, 115 S.Ct.

1414 (1995).
Wiley v. State, 484 So.2d 339 (Miss.), cert. denied, 479 U.S. 906 (1986)
State v. Rust, 197 Neb. 528, 537, 250 N.W.2d 867, 873 (Neb.), cert.

denied, 434 U.S. 912 (1977)
United States v. Haines, 32 F.3d 290 (7th Cir. 1994)
Wiley v. Mississippi, 479 U.S. 9065 (1986)
Cook v. State, 369 So.2d 1251 (Ala. 1978)
Furman v. Georgia, 408 U.S. 238 (1972)
State v. Preston, 673 S.W.2d 1 (Mo. banc), cert. denied, 469 U.S. 893

(1984)
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United States v. Powell, 469 U.S. 57 (1984)
State v. Stanten, 478 S.W.2d 265 (Mo. 1972)
Dunn v. United States, 284 U.S. 390 (1932)
State v. Barton, CR. No. 77147, Slip. Op. at 4 (Mo. November 19,

1996)
State v. Clemons, 643 S.W.2d 803 (1983)
Davis v. Executive Director of Department of Corrections, 1996 WL

657856 *13 (10th Cir. 1996).
State v. Tokar, 918 S.W.2d 753 (Mo bane.), cert. denied, 117 S.Ct. 307

(1996)
State v. Weaver, 912 S.W.2d 499 (Mo. banc.), cert. denied, 117 S.Ct.

153 (1996)
Stringer v. Black, 503 U.S. 222 (1992)
Clemons v. Mississippi, 494 U.S. 738 (1990)
Middleton v. Evatt, 77 F.3d 469 (4th Cir. 1996)
Zant v. Stephens, 462 U.S. 862 (1983)
State v. Sloan, 756 S.W.2d 503 (Mo. bane 1988), cert. denied, 489 U.S.

1040 (1989).
State v. Wh4fleld, 837 S.W.2d 503 (Mo. bane 1992)
Flamer v. Delaware, 68 F.3d 736, 766 (3rd Cir. 1994), cert. denied, 116

S.Ct. 807 (1996)
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IX. THE T1UAL COURT ERRED IN SUBMiTTING TEE CHARGE OF CAPrrAL MURDER To

THE JURY BECAUSE THE ELEMENT OF DELIBERATION WAS NOT SUPPROTED BY
LEGALLY SUFFICIENT EVIDENCE IN THAT No RATIONAL JURY COULD HAVE FOUND
PROOF OF "INTENT" OR "DELIBERATION" BEYOND A REASONABLE DOUBT BECAUSE
THERE WAS No EVIDENCE IN THE RECORD THAT CLEMONS ACTUALLY KILLED OR
INTENDED To KILL ANYBODY, LET ALONE THAT HE Dm So AFTER "COOL
REFLECTION"

Jackson v. Virginia, 443 U.S. 307 (1979)
U.S. Const. amend. VIE, XJV
State v. O'Brien, 857 S.W.2d 212 (Mo. banc 1993)
State v. Brown, 867 S.W.2d 530 (Mo. App. 1993)
State v. Grim, 854 S.W.2d 403 (Mo.banc), cert. den. 510 U.S. 997

(1993)
State v. Ervin, 835 S.W.2d 905 (Mo. banc 1992)
State v. Six, 805 S.W.2d 159 (Mo. banc 1991), cert. den., 502 U.S.

871 (1991)
State v. Isa, 850 S.W.2d 876 (Mo. banc 1993)

Mo. Rev. Stat. § 565.020 (1994)
State v. Roberts, 709 S.W.2d 857 (Mo. banc 1987)
State v. Black, 611 S.W.2d 236 (Mo. App. 1980), cert. den. 479 U.S.

946 (1986)
State v. Dooley, 919 S.W.2d 539 (Mo. App. 1995)
State v. Gardner, 737 S.W.2d 519 (Mo. App. 1987)

Wayne R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law,
§ 7.7 (1986)

People v. Anderson, 447 P.2d 942 (Cal. 1968)
Guam v. Atoigue, 508 F.2d 680 (9th Cir. 1974)
State v. Storey, 901 S.W.2d 886 (Mo. banc 1995)
State v. Gray, 887 S.W.2d 369 (Mo. 1994) , cert. den., 115 S. Ct. 1414

(1995)
State v. Lindsey, 507 S.W.2d 1 (Mo. bane 1974)
State v. Lane, 629 S.W.2d 343, 346 (Mo. bane 1982)
State v. May, 689 S.W.2d 732 (Mo. App. 1985)
People v. Weiss, 635 N.E.2d 635 (111. App. Ct. 1994)
State v. Brown, 672 So.2d 648 (Fla. Ct. App. 1996)
State v. Diaz, 654 A.2d 1995 (R.I. 1995)
People v. Dumas, 595 N.Y.S.2d 644 (N.Y. Supr. 1992)
State v. Lane, 497 S.W.2d 207 (Mo. Ct. App. 1973)
State v. Castaldi, 386 S.W.2d 392 (Mo. 1965)
Hemphill v. United States, 402 F.2d 187 (D.C. Cir. 1968)
Austin v. United States, 382 F.2d 129 (D.C. Cir. 1967)
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X.	 THE TRIAL COURT ERRED IN SENTENCING CLEMONS To DEATH BECAUSE THAT
SENTENCE Is DISPROPORTIONATE To OTHER CASES IN THAT (1) SENTENCING
CLEMONS To DEATH Is DISPROPORTIONATE To OTHER CAPITAL CASES IN WHICH
THE DEFENDANT WAS NOT THE Acrr.Jj.. KILLER; AND (2) AFFIRMATION OF THE
DEATH PENALTY Is DISPROPORTIONATE To FACTUALLY SIMILAR CASES IN WHICH
THE CRIMES WERE CLEARLY MORE VILE AND HEnJous YET THE DEFENDANTS
RECEIVED A LIFE SENTENCE

State v. Ramsey, 864 S.W.2d 320, 327 (Mo. bane 1993).
State v. Roberts, 738 S.W.2d 606 (Mo. bane 1987)
State v. Williams, 611 S.W.2d 26 (Mo. bane 1981)
State v. Harper, 713 S.W.2d 7 (Mo. bane 1986)
State v. Ervin, 835 S.W.2d 905 (Mo. bane. 1992)
State v. Downs, 593 S.W.2d 535 (Mo. 1981)

PART TWO

I.	 THE MOTION COURT ERRED IN CONCLUDING THAT CLEMONS'S TRIAL COUNSEL
PROVIDED CONSTITUTIONALLY EFFECTIVE COUNSEL BECAUSE COUNSEL'S
PERFORMANCE WAS So DEFICIENT THAT IT VIOLATED THE Fwm, Sixm, EIGHTH
AND FOURTEENTH AMENDMENTS IN THAT COUNSEL FAILED TO EFFECTIVELY
REPRESENT CLEMONS: (1) AT THE SUPPRESSION HEARING; (2) AT TRIAL; AND (3)
DURING THE PENALTY PHASE.

U.S. Const. amend. V, VI, Vifi and XIV
Strickland v. Washington, 466 U.S. 668 (1984)
State v.. Storey, 901 S.W.2d 886, 900-903 (Mo. bane 1995)
State v.. Chowning, 866 S.W.2d 165 (Mo.App. 1993)
Miranda v. Arizona, 384 U.S. 436 (1966)
Stidum v. State, 736 S.W.2d 477 (Mo. App. 1987)
State v.. Lytle, 715 S.W.2d 910 (Mo. bane 1986)
Moore v. State, 827 S.W.2d 213 (Mo. bane 1992)
State v. Baidridge, 857 S.W.2d 243, 258-59 (Mo.App. 1993)
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The argument on this appeal is divided into two sections, reflecting the two orders

being appealed from. First, we will deal with issues relating to the judgment of conviction

and death. Second, we will deal with the post-conviction motion to set aside the verdict

based on ineffective assistance of counsel.

The Verdict

There are three general grounds for reversal. First is the State's misconduct. This

was most egregious during trial, when prosecutor Nels Moss repeatedly referred to

inadmissible evidence, attacked defense counsel, offered his own opinions, told the jury that

he knew about evidence denied to the jury, intimidated a witness into refusing to testify, and

finally so exceeded the bounds of permissible argument that the trial court held him in

contempt.

But the State's misconduct did not start at trial. Police officers beat a "confession" to

rape out of Clemons, then they ignored Clemons's invocation. Then, a day later, another

police officer again interrogated Clemons.

The State's misconduct was compounded by the trial court's errors in two key areas.

First, when the jury was being picked, the court improperly struck several prospective jurors

for cause. This occurred during the "death qualification" stage. For some jurors who were

struck, the record shows that they were not firmly opposed to a death sentence. They simply

refused to give Moss a commitment to a death sentence in the absence of the facts of the

case.

The second group was even more egregious. Moss flagrantly misstated the law,

telling the jury that they could sentence a man to death as an accomplice even if he had no

intent to kill and had not deliberated over the killing. The seven prospective jurors refused to

-21-



agree to a death sentence under such circumstances. That was not grounds for striking them.

It would have been unconstitutional to sentence a man to die in such a case.

This error was highly prejudicial, since it removed the very jurors who would have

been most sensitive to the problem in the State's case—no evidence of intent to kill or

deliberation about the killing—and thus most likely to have voted for Clemons.

The court compounded this error in jury selection by improperly instructing the jury

on key elements: intent and deliberation. The Court gave instructions that could reasonably

be interpreted as allowing the jury to sentence Clemons to death if his accomplices killed or

intended to kill, even though Clemons himself lacked the key mental state.

These errors resulted in the third general ground for reversal: a jury verdict that cannot

be supported by the evidence. There is in fact no evidence in the record to show that

Clemons killed, intended to kill, or cooly deliberated over the deaths of the victims. But it is

not surprising that the jury reached this result. Those jurors who would have been most

sensitive to this failure were improperly struck for cause. Then, they were harangued by a

prosecutor who told them he had unique knowledge pointing to Clemons guilt, who asked

them to put themselves in the shoes of the victims, and who inflamed their passions by

comparing Clemons to Charles Manson and telling them that no one was safe unless he was

sentenced to death. Finally, the Court misinstructed them on the key elements.

Understandable as the verdict may be, in light of all the errors and misconduct, it still

cannot stand. The Missouri and United States Constitutions forbid the execution of a man

who lacked the requisite intent or deliberation to cause a death. Since there was no evidence

to support such a finding, the verdict must be set aside.
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Ineffective Assistance of Counsel

A lawyer is an advocate for his client. Particularly when the client is imprisoned, as

Clemons was, the advocate must do the investigation and preparation of the case. Trial

counsel failed in all areas where a client most needs counsel. He failed to protect Clemons's

rights against Moss's onslaught. He failed to prepare the case through proper investigation.

And he failed to present key evidence at trial. In short, he failed to meet the basic standards

of competence for any lawyer representing a man on trial for his life.

PART ONE: THE VERDICT OF GUILT AND DEATH SENTENCE SHOULD BE SET ASIDE

The State's misconduct covered both trial and pre-trial constitutional violations. The

violations during trial were so flagrant, and so prejudicial, that we will address them first.

Then we will address the State's violation of Clemons's basic rights by beating a confession

out of him, denying him his right to counsel, and violating established Supreme Court

precedent on interrogating suspects.

Following those sections, we will show that the trial court erred in selecting the jury

and in charging the jury. These errors, and the prosecutors misconduct, resulted in a jury

verdict that cannot stand, because it lacks evidentiary support for the crucial requirement that

Clemons intended to kill and coolly deliberated on the homicides. Accordingly, the guilty

verdict and death sentence must be set aside.
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1. TI!z PROSECUTOR VIOLATED CLEMONS'S RIGHTS DUIUNG THE GuILT
PHASE BY MISUSE OF EVIDENCE, AND BY IMPROPER ARGUMENT THAT
INCLUDED REFERENCES TO CLEMONS'S FAILURE TO TESTIFY,
INSTRUCTIONS TO THE JURY TO IGNORE THE PRESUMPTION OF INNOCENCE,
AND APPEALS TO HIS OWN OPINION, BUTTRESSED BY SUGGESTIONS HE
HAD ACCESS TO IMPORTANT EVIDENCE BEING DENIED TO THE JURY

The State's misconduct during trial began when Moss convinced the trial court to

admit testimony about the confession of Antonio Richardson, another defendant. Although

Moss told the trial court he was not introducing it for the truth, that is exactly what he did.

Moreover, Moss then boot-strapped this improperly admitted testimony into a

wholesale attack on the U.S. Constitution. First, he deprived Clemons of his confrontation

right, since Richardson was not available to testify. Second, he then used Richardson's

confession as the basis for his attack on Clemons' failure to testify.

Not satisfied with introducing improper evidence, Moss then intimidated a key witness

for Clemons (Michael Chapey) into refusing to testify.

Moss's misconduct escalated in closing argument. During closing argument he (i)

attacked the ethics of defense counsel, (ii) attacked Clemons for failing to testify, (iii) asserted

his own opinion, (iv) buttressed that opinion by suggesting he had access to additional

incriminating evidence, and (iv) appealed to the jury's passions and prejudices, including

reading a poem written by one of the victims. Any one of these arguments would require a

new trial. Together they deprived Clemons of even the semblance of a fair trial.

A.	 The Prosecutor, Through A Series of Subterfuges, Effectively
Offered Hearsay Testimony About Antonio Richardson's
Confession, In Violation of The Confrontation Clauses Of
The Missouri And United States' Constitutions.

Antonio Richardson made a statement to the police. In it he implicated Clemons in

the attack on the Kerrys. See T.R. 2818-19. At the time of Clemons's trial, he was awaiting

trial for the same offenses, and thus was not available to be cross-examined on his statement.

-24-



Accordingly, under Bruton v. United States, 391 U.S. 123, 135-36 (1968), Richardson's

confession could not be admitted. Testimony about that confession was hearsay, and its

admission violates the confrontation clauses of the Constitutions of Missouri and the United

States.

Well aware of this, Moss decided on an end-run around this problem- First, he

elicited testimony that Cummins had earlier made a statement implicating Clemons. Then, he

asked police officers Brauer and Jacobsmeyer if Richardson's statements were consistent with

those of Cummins.

This was a direct attempt to offer Richardson's confessions. The entire purpose of this

questioning was to have the jury hear that Richardson had implicated Clemons. He

succeeded. Like many of his "successes", it requires a new trial.

1.	 Testimony About What Richardson Said
When He implicated Clemons Was
Hearsay.

"A witness's testimony which relates to an out-of-court statement and is offered for

the truth of the matter asserted constitutes hearsay." State of Missouri v. Stamps, 865 S.W.2d

393, 398 (Mo. App. 1993) (citing Clevenger, 733 S.W.2d 782, 784 (Mo. App. 1987)). When

police officers Brauer and Jacobsmeyer testified about Antonio Richardson's statements they

were simply repeating Richardson's out-of-court statements. Those out-of-court statements

were offered for their truth: that Clemons was a party to the attack on the Kerrys. The

testimony that Antonio Richardson's statements were "consistent" with Cummins' statements

is irrelevant unless it is being offered for its truth. The only purpose of that testimony is to

show that Richardson implicated Clemons.
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2.	 Admitting Hearsay Testimony That Showed
Richardson Implicating Clemons Was
Improper, Prejudicial and Requires Reversal.

Admitting the testimony was error. That error rises to constitutional magnitude

because the declarant was unavailable for in-court cross-examination. See Bruton v. United

States, 391 U.S. 123, 129 at 0 (1968); see also U.S. Const. Amend. VI, Mo. Const. Art. 1,

§ 18(a); Douglas v. State of Alabama, 380 U.S. 415 (1965) (questioning of witness, at

defendant's trial, about confession implicating both witness and defendant violated

Confrontation Clause of United States Constitution because witness invoked the privilege

against self-incrimination and could not be cross examined by defendant); State v. Clevenger,

733 S.W.2d 782, 785-86 (Mo. App. 1987) (statements made after end of the conspiracy, and

not for the purpose of concealing the identity of the conspirators, constituted inadmissible

hearsay and violated defendant's rights under both the United States and Missouri

Constitutions).

In Bruton, the United States Supreme Court held that the admission of a codefendant's

confession in a joint trial violated the non-confessing defendant's right of cross-examination.

The Supreme Court acknowledged that (1) the confession was properly admissible against the

defendant who made the statement; and (2) the jury was clearly and unambiguously instructed

to consider the confession only against the defendant who had made the statement. Bruton,

352 U.S. at 126. But the Bruton court concluded that the danger of admitting such

"powerfully incriminating statements of a codefendant" who did not testify violated the

defendant's constitutional rights. Id. at 135-36 ("the unreliability of such evidence is

intolerably compounded when the alleged accomplice, as here, does not testify and cannot be

tested by cross-examination").
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Where there is no defendant on trial against whom the out-of-court statement properly

is admissible, "there is no longer room for compromise. The risk of prejudicing the

nonconfessing defendant can no longer be justified by the need for introducing the confession

against the one who made it." People v. Aranda, 63 Cal.2d 518, 526, 407 P.2d 265, 270

(1965) (cited in Bruton).

3. The trial court erred in admitting a videotape
of Antonio Richardson that was hearsay,
violating Clemons' rights of confrontation
under the Missouri and United States
Constitutions.

The error caused by testimony about Richardson's out-of-court statements was

magnified when the prosecution played a videotape showing Antonio Richardson walking

along the Bridge and pointing out various locations on the Bridge to the accompanying

officers. See e.g. T.Tr. 2352-63, 2388-94, 2437-38.

This evidence was hearsay. It consisted of out-of-court, non-verbal statements made

by Antonio Richardson, who did not testify at Clemons' trial. Additionally, the prejudice was

heightened because the jurors had already heard about Antonio Richardson's confession.

They would then hear argument from the prosecutor stating that he was aware of other,

outside the record evidence, particularly statements made by Clemons' former co-defendants.

The undue prejudice Clemons suffered is in no way mitigated by the fact that the videotape

was played without sound. T.Tr. 2437. Unable to hear what was actually said during the

making of the videotape, the jury was required to speculate.

4. The Prosecutor's Misconduct Was Calculated
and Deliberate.

This is not the first time Moss has managed to elicit testimony improperly about a co-

defendant's confession. In State v. Browner, the court stated that:
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We are dismayed by what we conclude to be a thinly veiled attempt by an
experienced prosecutor [Moss] to inject into appellant's trial the fact that an
accomplice had admitted his participation in the crime for which appellant was
on trial, when he should have known - and we believe did know - that he was
thereby attempting to evade the impact of a well known and fundamental rule
of evidence and do indirectly what he could not have done directly.

State v. Browner, 587 S.W.2d 948, 954 (Mo. App. 1979).

In State v. Goodson, the court reversed the defendant's conviction at least in part

because of "a deliberate effort by [Moss] to interject even more poison than his extensive

review of defendant's prior convictions had already accomplished" and the "calculated nature"

of the impropriety. State v. Goodson, 690 S.W.2d 155, 160 (Mo. App. 1985) (Gaertner, J.

concurring).

B.	 Moss Violated Clemons's Rights By Intimidating A Key
Witness—Chapey—Into Refusing to Testify

Michael Chapey lived in Dorm G in the St. Louis Workhouse while Winfrey was there

between April and June 1992. P.C.R. L.F. 18 at 13. Winfrey told Chapey "that at the time

of the murders, [Winfrey] and Reginald Clemons were at the end of the bridge and were not

present at the time of the crime." Id. at 15. Winfrey also said "he would take any plea

bargain offered' and "say anything he had to to obtain a plea bargain." Id. at 16.

Chapey agreed to testify about these conversations. But when Chapey was brought to

court to testify, Moss told Chapey that "if [he] proceeded to testify in Reginald's case and

cause [Moss] to lose the case, [Moss] would lose him in the system and ensure that [he] serve

every day if I was brought in on another charge." Id. at 19.

Chapey told Clemons's lawyer what Moss had said. Chapey said he intended to take

the Fifth Amendment if he was brought in to testify. Id. at ¶ 11.
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When Chapey testified, he asserted the Fifth Amendment and refused to testify. The

reason: the threats he received from Moss. Id. at 112.

A prosecutor cannot threaten or intimidate a witness to prevent the witness from

testifying. See, e.g., United States v. Blackwell, 694 F.2d 1325, 1334 (D.C. Cir. 1982) ("[t}he

constitutional right of a criminal defendant to call witnesses in his defense mandates that they

be free to testify without fear of government retaliation"); United States v. Goodwin, 625 F.2d

693, 703 (5th Cir. 1980) ("Threats against witnesses are intolerable. Substantial government

interference with a defense witness' free and unhampered choice to testify violates due

process rights of the defendant. . ."); State v. Drewel, 835 S.W.2d 494, 497 (Mo. App. 1992),

("prosecuting attorney may in some instances advise prospective witnesses of the penalties for

testifying falsely; however, when giving these warnings the prosecutor cannot go so far as to

threaten and intimidate the witness into not testifying").

This misconduct requires a new trial. Dodd v. Nix, 48 F.3d 1071, 1075 (8th Cir.

1995). This misconduct was particularly harmful, as it eliminated a key attack on the

credibility of the States star witness, Winfrey. As this Court held in State v. McClain, 498

S.W.2d 798 (Mo. 1973):

Larry Smith is the only witness who testified that he saw appellant assault [the
victim]. Smiths "credibility as a witness was therefore an important issue in
the case, and evidence of any understanding or agreement as to a future
prosecution would be relevant to his credibility and the jury was entitled to
know of it."

Id. at 800 (citations omitted); see also State v. Brooks, 513 S.W.2d 168, 174 (Mo. App. 1973)

("[w]hen the reliability of a given witness may well be determinative of guilt or innocence,

nondisclosure of evide:ace affecting credibility" constitutes substantial prejudice) (citations and

internal quotations omitted).
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C.	 Moss Violated Ethical Rules, Evidentiary Rules and the
Missouri and United States Constitutions During His Closing
On Guilt

The prosecutor pursued a relentless and deliberate pattern of improper argument,

arguing facts not in evidence, inflaming fear, anger and outrage, all in an attempt to remove

reason and fairness from the determination of guilt and sentence.

The prosecutor also infringed upon the specific guarantees of the Bill of Rights. He

commented on Clemons' decision not to testify. He told the jury to disregard the

presumption of innocence. He told the jury he had access to incriminating evidence denied to

the jury. He concluded with an appeal to the jury's passions and then offered his own

opinion as to Clemons's guilt.

1.	 Moss told the jury to ignore the presumption of
innocence, and repeatedly attacked Clemons's failure
to testify; Moss thus violated the Missouri and United
States Constitutions

Moss told the jury to ignore the presumption of innocence, T.Tr. 3230, and repeatedly

referred to Clemons' failure to testify. See T.Tr. 3243, 3250, 3259 and 3299.

The prosecutor told the jury that the presumption of innocence was "dispelled" by the

overwhelming evidence, T.Tr. 3230. He told jury not to worry about following the precise

strictures of the law. T.Tr. 3253 (told jury not to get "bogged down in [the] technicality" of

the instructions).

There is nothing "technical" about the presumption of innocence. It "(1) remains with

the accused throughout every stage of the trial, including, most importantly, the jury's

deliberations, and (2) is extinguished only upon the jury 's determination that guilt has been

established beyond a reasonable doubt." Mahorney v. Wallman, 917 F.2d 469, 472 (10th Cir.

1990) (emphasis added).
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Moss's disdain for the presumption of innocence is not surprising, since he showed

equal contempt for the constitutional right against self-incrimination. That right is guaranteed

under the Fifth Amendment to the United States Constitution and Missouri Supreme Court

Rule 27.05. Any comment on a defendant's failure to testify is forbidden. Griffin v.

California, 380 U.S. 609 (1965); State v. Arnold, 628 S.W.2d 665, 668 (Mo. 1982), vacated

on other grounds, 459 U.S. 1193 (1983).

Both direct and indirect references to a defendant's failure to testify are forbidden.

Eichelberger v. State, 524 S.W.2d 890, 894 (Mo. App. 1975). An indirect reference is one

that focuses the jury's attention on the failure to testify. State v. Reed, 583 S.W.2d 531, 534

(Mo. App. 1979).

Moss used the indirect approach. Although never directly referring to Clemons's

failure to testify, he repeatedly referred to "uncontradicted evidence" about what happened on

the bridge that night. But the only source of contradictory evidence was Clemons. There was

no way for Clemons to "contradict" certain evidence other than by testifying. The Kerrys,

Marlin Gray, Winfrey, Cummins, and Richardson, were the only people present on the Bridge

other than Clemons. Other than Cummins and Winfrey, no one else was available to testify

at Clemons' trial.

The prosecutor'; refrain that "the evidence was uncontradicted" thus directly focused

the jury's attention on Clemons' failure to testify. In doing so he violated Clemons' rights

under the Missouri and United States Constitutions. See State v. Snyder, 82 S.W. 12 (Mo.

1904) (if defendant is the only person who could contradict the evidence offered by the

prosecution, a statement that the evidence is "uncontradicted" refers to defendant's failure to

testify, and thus is highly improper).
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2. Reversal is required because the privilege against
self-incrimination and the presumption of innocence are
entitled to heightened protection.

The privilege against self-incrimination and the presumption of innocence are

constitutionally rooted. The presumption of innocence is "one of those basic rights whose

violation may provide a ground for vacation of a state conviction independent of the more

general due process concerns underlying fundamental fairness analysis." Mahorney, 917 F.2d

at 472 (citing Brinlee v. Crisp, 608 F.2d 839 (10th Cir. 1979), cert. denied, 444 U.S. 1047

(1980) (collecting cases).

The privilege against self-incrimination is also constitutionally based, and thus subject

to more exacting protection. A violation of Clemons' right against self-incrimination "may be

established without requiring proof that the entire trial was. . . fundamentally unfair."

Mahomey, 917 F.2d at 472 (citing Donnelly v. DeC'hristoforo, 416 U.S. 637, 643 (1974).

In Donnelly v. DeChristoforo, the Supreme Court held that claims based on

prosecutorial remarks infringing on specific constitutional rights require "special care to

assure that prosecutorial conduct in no way impermissibly infringes" upon such rights.

Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974).

3. Moss violated Clemons's rights by suggesting to the jury that
he had access to evidence—denied to the jury—that
incriminated Clemons.

Twice the prosecutor told the jury there was other evidence of defendant's guilt that

he could not present to them: (1) "I have done the best I could for you. Okay? I gave you

the best evidence that was available toy," T.Tr. 3254 (emphasis added); (2) "And you

must understand we can only - The law says we use Mr. Clemons' statement here. What

anybody else said involved in this thing is not relevant and we can't bring it in." T.Tr. 3299.
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Statements implying knowledge of facts outside the record are highly improper. State

v. Wh4fIeld, 837 S.W.2d 503 (Mo. banc 1992) (highly improper for prosecutor to imply

knowledge of facts not in evidence); State v. Moore, 428 S.W.2d 563, 565 (Mo. 1968)

(same).

In this case, the error was greater because the prosecutor was clearly referring to

statements by former co-defendants, statements that the had already suggested to the jury

incriminated Clemons. The clear implication of the closing argument was that there was

other evidence that the law prohibited him from introducing ("that's the way it is").

Moreover, the prosecutor had earlier said that he thought Clemons led the victims to

the Bridge support T.Tr. 3246. There is no evidence of this. In fact, the actual evidence is to

the contrary. See Fn. 3, supra. But the jury may have believed the prosecutor, since he told

them that he had sources of evidence barred to them.

The result: a verdict based not on evidence, but on confidence in a prosecutorial

system that does not bring innocent persons to trial. State v. Evans, 820 S.W.2d 545, 547-48

(Mo. App. 1991). "This appeal to the jury is a pernicious attack upon fundamental concepts

of the criminal justice system and exceeds the bounds of legitimate comment on the

evidence." State v. Bramlett, 647 S.W.2d 820, 822 (Mo. App. 1983).

4.	 Moss argued his own beliefs to the jury,
increasing the prejudice from his suggestion he
had evidence that was being denied to the jury.

"It is unprofessional conduct for the prosecutor to express his or her personal belief or

opinion as to the truth or falsity of any testimony or evidence or the guilt of the defendant."

ABA standards for Criminal Justice 3-5.8(b) (1980). Moss ignored this rule.
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Moss repeatedly injected his personal opinions into the closing argument. He opined

that certain evidence presented by defense was "preposterous" and "in my opinion, probably is

pretty stupid." T.Tr. 3236. Moss also stated that "I'm real proud of [the excellent police

work] for this city" T.Tr. 3235; and that "I'm not so sure it wasn't him" (who led the victims

down the pier). T.Tr. 3246. Most glaringly, Moss stated that "if you listen to the evidence

correctly, you saw what was going on here," T.Tr. 3253 (emphasis added), and that "to find

Mr. Clemons not guilty is to leave every last ounce of common sense and reason you were

ever born with on the doorstep of the Courtroom." T.Tr. 3298-99.

The prosecutor urged the jury to rely on his belief of Clemons' guilt. In light of his

implying previously to the jury that he was privy to evidence they did not have, he urged the

jury to substitute his own judgment for theirs. See T.Tr. 3254-99. This was fundamentally

improper. Evans, 820 S.W.2d at 545, 547-48 (Mo. App. 1991).

Not only are the prosecutor's personal opinions irrelevant, Newlon v. Armontrout, 693

F. Supp. 799, 804 (W.D. Mo. 1988), aff'd, 885 F.2d 1328 (8th Cir. 1989), cert. denied, 497

U.S. 1038 (1990), but given the prosecutor's status as an agent of the state, his opinions will

improperly influence the jury. "[I]mproper suggestions, insinuations, and, especially,

assertions of personal knowledge are apt to carry much weight against the accused when they

should properly carry none." Berger v. United States, 295 U.S. 78, 88 (1935).

5. Moss continued his unethical conduct by attacking Clemons's
lawyer, suggesting that defense counsel was offering perjured
testimony.

The prosecutor disparaged evidence presented by the defense, ridiculing it as

it
	 and "stupid." T.Tr. 3236. The prosecutor implied that defense counsel was

unethical and offered "obviously" perjured testimony. Moss told that jury that "there are
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people willing to do things to put that kind of evidence on that's obviously a lie."

T.Tr. 3237.

Courts have condemned personal attacks on defense counsel because they may unfairly

prejudice the defendant in the jury's eyes. State v. Burnfin, 771 S.W.2d 908 (Mo. App. 1989)

(court found plain error because prosecutor disparaged defense counsel and injected prejudice

into the case.). in this case the argument is particularly prejudicial, because so much of the

State's argument rested on a blatant appeal to the jury to convict based on the Prosecutor's

beliefs, independent of the evidence.

6.	 Moss did everything possible to inflame the jury, including
asking them to put themselves in the shoes of the victims,
posing an inflammatory but irrelevant hypothetical,
appealing to their fears, and reading a poem written by one
of the victims

Moss presented a virtual seminar on improper tactics used to inflame the jury. He

began his opening by appealing to their fears, even though that had nothing to do with the

task before them. He said: "{]]f it were not for you, the people of the city would have no one

to come to when they have been victimized." T.Tr. 3228. He told the jury they had to do

something about all these horrible crimes (drive by shootings, drugs). He told them that they

had to put an end to the court system letting all these criminals loose. T.Tr. 3228. The

prosecutor told them that unless they convicted Clemons, "we are going to wind up with ... Our

fathers, or brothers and uncles are going to get their shotguns." T.Tr. 3254.

These emotional appeals are improper and prejudicial. United States v. Lee, 743 F.2d

1240, 1253 (8th Cir. 1984) (it was improper to tell the jury that every drug smuggler was

watching their decision and that what they did represented the community's only day in

court); United States v. Solivan, 937 F.2d 1146 (6th Cir. 1991) (improper to tell jury to
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convict defendant in order to protect community values and preserve civil order); see

generally, United States v. Monaghan, 741 F.2d 1434 (D.C. Cir. 1984), cert. denied, 470 U.S.

1085 (1985) (defendant cannot be convicted for reasons wholly irrelevant to his own guilt or

innocence; the amelioration of society's woes is far too heavy a burden for the individual

criminal defendant to bear).

Moss, however, was just warming up. Next, he offered a hypothetical crime to get the

jury upset. He asked the jury to imagine a scenario in which the Kertys are raped, sent into a

"dark room," and then repeatedly stabbed, as is Cummins. T.Tr. 3233-34. This hypothetical

had nothing to do with the trial, but everything to do with Moss's goal to have an inflamed

and upset jury.

With that prelude, Moss then moved on to ask the jury to put themselves in the

victims' places: "understand that if one of you were on that bridge that night." T.Tr. 3255.

The prosecutor then vividly described the process of drowning for the jury. This was

improper for two reasons. First, this kind of personalization is inflammatory, irrelevant and

prejudicial. Second, there was absolutely no evidence in the record to support Moss's vivid

and theatrical description:

I don't know if any of you have gone through the process or gotten near it
When you go down the first time, you don't stay down. . . well, you go down
and your lungs fill up a little bit. You come back up, they fill up. And you
don't come back up. Eventually you cannot breathe anymore.. . When you're
in a river and you're going down, nobody is putting helium in your lungs. All
you're getting there is water. And that's why you wind up on the bottom with
silt in your breathing passages. That's what happened to these ladies, slowly,
knowing that they were dying, terrorized by the fact that they could do nothing
about it, they eventually wind up on the bottom of the river.

T.Tr. 3256-58.

Asking the jurors to place themselves in the place of the victims is improper. State v.

Roberts, 838 S.W.2d 126, 131 (Mo. App. 1992).
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In Storey, 901 S.W.2d 886 (Mo. banc 1995), the prosecutor asked the jury to

imagine themselves in the victim's place, "then graphically detailing the crime as if the jurors

were the victims could only arouse fear in the jury." Id. As Storey points out:

The prejudice of this argument is undeniable. Inflammatory arguments that
inflame and arouse fear in the jury are especially prejudicial when the death
penalty is at issue. State v. Tiedt, 206 S.W.2d 524, 529 (Mo. banc 1947). "It
is of vital importance to the defendant and to the community that any decision
to impose the death sentence be, and appear to be based on reason rather than
caprice or emotion." Gardner v. Florida, 430 U.S. 349, 358 97 S. Ct. 1197,
1205, 51 L. Ed. 2d 393 (1977).

Clemons's trial counsel objected to this improper closing argument by Moss no less

than three times. I. Tr. 3257. Each time, the objection was sustained by the Court. Each

time, the prosecutor ignore the court and continued. Id. Trial counsel begged the court for

help. Id. None was offered.

Unrepentant, Moss then moved into his final prejudicial and inflammatory tactic: He

read a poem allegedly written by the victim sometime before the crime. The poem had no

relevance whatever to the issue of guilt or innocence N T.Tr. 3308. Its sole purpose was to

inflame the jury's passions.

2!	 The prosecutor in Storey argued:

Think for just this moment. Try to put yourselves in Jill Frey's
place. Can you imagine? And, then—and then, to have your
head yanked back by its hair to feel that blade of the knife
slicing through your flesh, severing your vocal cords, wanting to
screani out in terror, but not being able to. Trying to breathe,
but not being able to for the blood pouring down into your
esophagus.

Other instances of such inflammatory conduct include commenting on how parents had
invested all their feelings into the two victims, who had their entire lives ahead of

them, and speculating on the impact on Cummins of living with guilt for not rescuing
the victims. T.Tr. 3255-56.



The prosecutor also repeatedly and improperly appealed to the jurors-)

sentiments. See T.Tr. 3259; T.Tr. 3309-10. See State v. Debler, 856 S.W.2d 641, 656 (Mo.

banc. 1993) (not deciding whether religious references during penalty phase constituted plain

error because sentence was reversed on other grounds, but indicating that such references are

clearly improper).

II. Moss VIOLATE]) CLEi1oNs's RIGHT TO A FUR SENTENCING HEARING BY
CONTINUING His INFLAMMATORY, PREJUDICIAL, AND ULTIMATELY
Corrnm1Acious MlscoNDucr.

Successful in obtaining a guilty verdict, there was no reason for Moss to tame his

misconduct during the sentencing phase. He did not. He appealed to the emotions of the

jurors. He tried to dehumanize Clemons by describing the crimes as "inhuman." T.Tr. 3599.

He injected his personal opinion by saying "[a]nd at this point, the truth being known, you

know as well as I that the decision is death." T.Tr. 3592 He again asked the jury to put

themselves in the shoes of the victims as they were drowning. T.Tr. 3596 He again argued

facts not in evidence.

But at sentencing he went beyond his earlier tactics. He went so far that the trial

court, which had tolerated his earlier extremes, could not stand his disrespect. In a separate

contempt proceeding the trial court found that the prosecutor deliberately violated a court

order by comparing Clemons to two of the most notorious murders in history: Charles

Manson and John Wayne Gacy.

Thus, there is no doubt that there was misconduct during the sentencing phase. The

only issue is whether this misconduct requires reversal, either alone or in combination with

the many other errors in this trial.



A.	 The Prosecutor improperly injected Charles Manson into the case.

Before arguments on the penalty phase the trial court ordered Moss not to compare

Clemons to Charles Manson. T.Tr. 3217. Moss replied: "AS long as I do not compare this

particular defendant to a Charles Manson or to Adolph Hitler, or to any particular historic

figure, it is my understanding that there is no error." Moss continued "I'm not comparing

him, nor do I intend to compare him to Charles Manson." T.Tr. 3217.

In fact, that is precisely what Moss intended to do. During the penalty phase Moss

blatantly and intentionally disregarded this prior ruling. He stated that it was not a mitigating

circumstance that Clemons "has no significant!' history of prior criminal activity... [because]

the same can be said of John Wayne Gacy, Charles Manson, the fellow that killed the seven"

T.Tr. 3622)2! Trial counsel objected, and asked for a mistrial. The court sustained the

objection, denied the motion for a mistrial, and directed the jury to disregard the prosecutor's

remarks. T.Tr. 3623-24.

This reference prejudiced Clemons. It was meant to produce a verdict based on

emotions rather than reason and evidence. The comparison between Clemons and Manson

and Gacy deprived Clemons of a fundamentally fair sentencing hearing in violation of the

Eighth and Fourteenth Amendments. U.S. Const. amend. VIII, XIV. Further, this Court

should not countenance a prosecutor's deliberate decision to violate a court order.

2!	 The prosecutor was not content with merely violating a court order, but had to
mischaracterize Clemons absolute lack of any criminal record as "no significant history
of prior criminal activity," thus implying that Clemons had committed other, albeit
insignificant crimes.

A Judgment of Contempt was filed against Moss for his reference to Manson on
February 18, 1993, behavior which was found to be "willfully and intentionally
committed, in disobedience of the court and in opposition to the authority justice and
dignity thereof" T.L.F. 29-30. Judge Peek certified the behavior as constituting direct
criminal contempt and fined Moss $500 on April 4, 1993.
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Throughout Clemons trial and sentencing, Moss' behavior clearly indicated that he

did not believe that the rules of evidence, ethical rules, or even the explicit orders of the trial

court governed his actions. In his unmitigated zeal to convict Clemons, even the threat of

contempt was insufficient to prevent Moss from deliberately violating an order of the trial

court.

This behavior is entirely consistent with his past practice. See State v. Goodson, 690

S.W.2d 155, 160 (Mo. App. 1985); State v. Browner, 587 S.W.2d 948, 954 (Mo. App. 1979).

He has show no inclination to confine himself within the boundaries of the law.

Reversal would require even absent specific prejudice, because his misconduct calls

into question the entire integrity of the judicial proceedings. See United States v. Young, 470

U.S. 1, 33 n.16 (1985) ("Plain error also may be grounded, however, on those errors that

'seriously affect the. . integrity or public reputation of [the] judicial proceedings."

(Brennan, J. concurring in part and dissenting in part)(alterations in Young) (quoting United

States v. Atkinson, 297 U.S. 157, 160 (1936)).

The integrity of judicial proceedings are premised upon the belief that counsel,

especially prosecutors, will comply with their ethical and constitutional obligations, even

when not directly and explicitly ordered to do so by the court.

None of the previously employed remedies have deterred Moss. His actions so

undermine the integrity of judicial proceedings that reversal is required. Id. ("certain extreme

circumstances, such as egregious misbehavior or a pattern and practice of intentional

prosecutorial misconduct that has not been deterred through other remedies, may well so

seriously undermine the integrity of judicial proceedings as to support reversal under the

plain-error doctrine") (citation omitted); see also Id. at 35 ("even in the absence of an



objection, trial error may require reversal of a criminal conviction on either of two theories:

(1) that it reflected prosecutorial misconduct, or (2) that it was obviously prejudicial to the

accused) (Stevens, J. dissenting) (citing Namet v. United States, 373 U.S. 179, 186-87 (1963).

B. The Prosecutor asserted personal opinion during penalty phase.

In his closing argument during the penalty phase, the prosecutor once again injected

his personal opinion: "And at this point, the truth being known, you know as well as I that

the decision is death." r.Tr. 3592. The personal opinion of the prosecutor is irrelevant to the

sentencing of the defendant. State v. Storey, 901 S.W.2d 886 (Mo. banc 1995); Newlon v.

Armontrout, 693 F. Supp. 799, 804 (W.D. Mo. 1988), aff'd, 985 F.2d 1328 (8th Cir. 1989),

cert. denied, 497 U.S. 1038 (1990).

Because of the prosecutor's status as an agent of the state, such opinions will

improperly influence the jury. Berger v. United States, 295 U.S. 78, 88 (1935) ("[I]mproper

suggestions, insinuations, and especially, assertions of personal knowledge are apt to carry

much weight against the accused when they should properly carry none.").

Because the jury knew that the prosecutor was an agent of the stare, because the jury

knew that he was in possession of "other evidence" about Clemons that they had not seen,

because the prosecutor had repeatedly invoked his moral superiority over Clemons and his

counsel, the jury may have relied on the prosecutor's beliefs rather than reaching their own

independent verdict.

C. The Prosecutor once again asked the jury to put themselves in the
victim's shoes and graphically speculated about the manner of death
the closing argument.

At the end of his closing argument, Moss discussed the pain and loss the Kerry family

must have felt. Building upon the graphic and grossly improper description of the drowning

deaths that he made during the guilt phase, Moss once again asked the jurors to put
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themselves in the victims' shoes: "Their (the Kerrys) daughters had no time to make peace

with God, that when we hear their daughters were committed to a watery grave that they'll

never recover one of them from, that when they hear that their daughters drowned the slow

terrorizing death, when you know you are dying and you're grasping for every ounce of air

you can get; when you're going under once, twice, three times" T.Tr. 3629.

This blatant personalization is error alone. See Storey, 901 S.W.2d 882. In

conjunction with the similar description Moss used during the guilt phase that error was

compounded. See New/on, 693 F. Supp. 799, 804 (citing Donnelly v. DeChristoforo, 416

U.S. 637 (1974)).

D.	 The Prosecutor once again argued facts not in evidence.

The prosecutor continued to introduce statements never admitted into evidence. For

example, Moss offered hi view about who pushed the Kerrys off the Bridge: "And Tony

shakes her, hits her, and shakes her free. And she goes on and she goes off into the water."

T.Tr. 3596. None of the evidence introduced at trial indicated who or how the Kerrys were

pushed off the Bridge; Cummins testified only that he saw a "black hand" push one of the

girls.

This statement must also be viewed in conjunction with the prosecution's repeated

references to the confession of Antonio Richardson. That evidence was introduced at trial in

violation of both Missouri evidence law, and Clemons' constitutional rights. See Point I,

supra. But even that evidence, improper as it was, did not contain the reference Moss

to 	 to the jury. T.Tr. 2818, 2857, 2901-02.

During closing argument, however, the prosecutor introduced this previously unheard

description of the actual murder. The jury, having been told that the only people present

were Clemons, Antonio Richardson, Robin and Julie Kerry and Cummins, and having heard
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Cummins testimony, can only assume that the unattributed, unintroduced comment, came

from the confession of Antonio Richardson. This violated Clemons's right to confrontation

and further buttressed the prosecutor's credibility with the jury as someone who had "inside

knowledge" about what happened.

E.	 The Prosecutor violated due process by introducing an argument
that was entirely inconsistent with his dosing argument at Antonio
Richardson's trial

The same prosecutor made contradictory statements about the same facts in Clemons'

trial and the trial of State v. Antonio Richardson. This violated basic due process.

In Clemons' trial, Moss argued that Clemons was the criminal mastermind and the

prime actor in the murder of the Kerrys. T.Tr. 3594-95. The prosecutor frequently referred

to the diminutive size and youth of Antonio Richardson, and minimized Antonio Richardson's

role in the events on the Bridge, while maximizing Clemons' culpability:

[Referring to Antonio Richardson] This massive five-foot-five, one-forty pound
teenager, and his buddy, this massive hulk, he's the mastermind. He's the
planner, is that really true—honestly—who has been to the bridge before, and
Marlin who has been to the bridge before—not Daniel. And who led two out of
the three people to the hole. Was it Marlin? No. Was it Tony? No. Was it
Danny? No. Who led two out of the three people to the hold? He did
[indicating Clemons].

T.Tr. 3594-95.

But in Antonio Richardson's trial, the prosecutor stated:

Who's the person, and listen to this, please, who's the person that led this first
young lady to that killing hole like leading a lamb to slaughter. Who? Who?
Was it Marlin Gray? Was it Reginald Clemons? It was him. [Referring to
Antonio Richardson] It was him who did it. No one else.

A.R.Tr. 2246.

Moss further described Antonio Richardson as "...five foot five, a hundred seventy

pound or a hundred sixty pounds," A.R.T. 2251, as opposed to the mere one hundred and
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forty pounds ascribed to Antonio Richardson during the Clemons trial. Compare A.R.T.Tr.

2251 with T.Tr. 3594-95.

One of these statements was simply not true. And Moss, who made both of them.,

knew it. The State cannot manipulate the facts to suit an overwhelming desire for a

conviction. That is what happened here; it violated Clemons rights under the Fifth, Eighth

and Fourteenth Amendments to the United States Constitution.

ifi. THE STATE OBTAINED A "CoNFEssloic" FROM CLEMONS BY VIOLATING
His RIGHTS ON THREE OCCASIONS: FIRST BY PHYSICALLY BEATING ETh1,
THEN BY VIOLATING HIS MIRANDA RIGHTS, AND TEEN THROUGH A FURTHER
INTERROGATION IN VIOLATION OF HIS MIRANDA WARNINGS WHILE RE WAS

IN CUSTODY.

The State repeatedly used Clemons's confession at the trial. That confession was

obtained through a series of violations of Clemons's rights. First, the police beat Clemons

when they took him into custody. Second, they continued to interrogate him after he invoked

his right to silence and right to counsel. Third, a police officer who was a friend of

Clemons's family conducted a further interrogation of Clemons, again in violation of his right

to counsel and to remain silent.

A.	 Clemons Was Beaten By The Police To Encourage Him to "Confess".

Clemons testified that police officers beat him, and slammed him against the wall. He

testified that he "confessed" to raping the Kerrys as a result. T. Tr. 1412-14. The officers,

not surprisingly, said they did not beat Clemons. T.Tr. 1303, 1363.

Clemons's testimony was supported by his relatives and several disinterested

witnesses. They all said that Clemons showed bruises and swelling after he was taken by the

police. T.Tr. 1266, 1271, 1290, 1338, 1380-81, 1396-1402. As discussed in Part II, infra, on

the ineffective assistance of counsel issue, there were several other witnesses whom trial



counsel neglected to call who could have further corroborated Clemons claim. But even

without those witnesses, there was enough evidence for the trial court to have suppressed the

"confession."

The trial court, however, stated that there was no "official misconduct." He rejected

the testimony of disinterested witnesses. In fact, other than the police officers who were

being charged with misconduct, all the other witnesses supported Clemons's testimony. Thus,

the factual record showed that Clemons was beaten.

Because the interrogating officers beat Clemons into confessing, the resulting

statements are involuntary and violate Due Process. Mincey v. Arizona, 437 U.S. 385 (1978);

see also Jackson v. Denno, 378 U.S. 368, 376 (1964) ("It is now axiomatic that a defendant

in a criminal case is deprived of due process of law if his conviction is founded, in whole or

in part, upon an involuntary confession, without regard for the truth or falsity of the

confession") (citation omitted).

It is also clear that this violation of due process requires reversal. Under Chapman v.

California, a constitutional error can be held harmless only if it was harmless beyond a

reasonable doubt. Chapman v. California, 386 U.S. 18, at 23 (1967). In Arizona v.

Fulminante, the Supreme Court held that the State must demonstrate beyond a reasonable

doubt that the illegally obtained confession did not contribute to the defendant's conviction.

Id. at 296 ("A confession is like no other evidence. '[It is] probably the most probative and

damaging evidence that can be admitted against him'." Arizona v. Fulminante, 499 U.S. at

296 (quoting Bruton v. United States, 391 U.S. 123, 139-140 (1968) (White, J., dissenting)).

Even if there is "ample evidence aside from the confession to support the conviction,"

Jackson v. Denno, 378 U.S. 368, 376 (1964), the conviction may not stand because it was
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obtained in violation of the Due Process clause of the Fourteenth Amendment. There is no

doubt here that Clemons confession was a central element in the jury's verdict, particularly

since Clemons did not himself participate in the actual homicide.

B.	 The State Violated Clemons's Constitutional Rights to Counsel and
to Remain Silent, Ignoring His Repeated Requests to End the
Interrogation

The police misconduct did not end with beating Clemons. In direct violation of the

United States Constitution, they ignored Clemons's repeated requests to end the interrogation

and obtain counsel. Instead, they kept pursuing a confused (and physically beaten) Clemons

until he "confessed."

Clemons moved to suppress the audiotaped statement (and all other statements) made

while he in police custody on the evening of April 7, 1991. T.L.F. 548-551. Clemons'

suppression motion included the claims that: (1) the "statements were not voluntary in that

[demons] was subjected to mental, physical and psychological duress and injury during

said interrogation"; and (2) Clemons "did not waive his right to remain silent, or his right to

counsel. . . [and] the interrogation. . . did not cease when [Clemons] indicated that he

wished to remain silent, and that he desired to have appointed counsel present on his behalf at

said interrogation." T.L.F. 548-49.

The trial court denied the suppression motion, holding that a "preponderance of the

credible evidence proves that the confession made by the defendant was not involuntary."

T.Tr. 1440. The court further found that

the Miranda warnings. . . were given to the defendant; that the time of his
custody was not unreasonable; and was not an amount of time that would, in
and of itself, amount to coercion. Further, I find that by a preponderance of
the evidence, that the state had [sic] shown that there was no official
misconduct.
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T.Tr. 1440-41.

Although the trial court thus found that there was no official "misconduct," the court

did not address Clemons' claim that the interrogation continued after he had invoked his

constitutional right to counsel and to remain silent. In fact, the audiotaped statement

introduced into evidence by the State (Exhibit 136) and the transcript of the audiotape

prepared by the State (Exhibit 137) indicate that Clemons explicitly told the interrogating

officers that he did not want to waive his rights or make a statement.

The record is clear. Clemons was in custody. He invoked his right to counsel and to

remain silent. That request was ignored. As a result, the subsequent statements should have

been suppressed.

1.	 Clemons Was In Custody When He Gave The Audiotaped
Statement.

Miranda warnings are required as soon as the defendant is "in custody." United States

V. Caldwell, 954 F.2d 496, 499 (8th Cir.), cert. denied, 506 U.S. 819 (1992). As the trial

court held, Clemons was "in custody" when he made the statement. See T.Tr. 1440.

Remarkably, the interrogating detectives said that Clemons was not in police custody.

Their testimony is inconsistent with the facts, and is irrelevant. The question is not what they

might have thought, but what "a reasonable person in the suspect's [Clemons'] position would

have considered his freedom of movement restrained to a degree usually associated with a

formal arrest." Caldwell, 954 F.2d. at 499 (citations omitted).

In this case, Clemons had been detained and was being asked questions by detectives

about a double homicide. Clemons had been beaten. There is nothing in this record to

suggest that Clemons had any rational basis to believe that if he started moving towards the
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door, he would have been allowed to leave. Rather, the only rational belief is that he would

have been stopped, and perhaps beaten again.

Even if Clemons' initial interrogation could somehow have been considered voluntary,

by the time he made the audiotaped statement he was clearly "in custody." See State v.

Dixon, 655 S.W.2d S.W.2d 547, 553 n.2 (Mo. App. 1983), cert. denied, 464 U.S. 1072 (1984)

("At some point between defendant's voluntary appearance at the police station and the

making of his inculpatory statements, a belief that he was not free to leave would have

certainly been reasonable... . it is not necessary to pinpoint the exact moment at which what

started as a consensual inquiry turned into a custodial interrogation. . . .")

The detectives' suggestion that Clemons was not in custody becomes particularly

implausible by the time of the tape, since by that time Richardson had already given the

police a statement in which he admitted the crime and implicated Clemons. See State v.

Zancauske, 804 S.W.2d 851, 859 (Mo. App.), cert. denied, 502 U.S. 817 (1991) (interrogation

became custodial, notwithstanding that defendant had been told initially that he was free to

leave, when suspected co-conspirator gave statement admitting the crime and implicating

defendant). Indeed, the fact that the police gave Clemons his Miranda warnings demonstrates

that they thought it was appropriate, i.e., that he was in custody.

2.	 demons Invoked His Right To Counsel
and His Right to Remain Silent.

The Miranda warnings were given; Clemons' attempt to exercise them was ignored.

All questioning of a suspect must cease if the suspect "indicates in any manner and at any

stage of the process that he wishes to consult with an attorney before speaking." Miranda,

384 U.S. at 411 415 (emphasis added). Those requirements were present here. Clemons

testified that he was beaten by the police, see T.Tr. 1412-14, others testified that he was
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injured while in police custody, see id., and Clemons testified that he asked for an attorney

but was told by the officers that he was not going to get one, see T.Tr. 1414. These facts

show a clear constitutional violation.

The State suggests that none of this happened. But the State's own evidence, the

audiotaped statement and the transcript prepared by the State (Exhibit 137), shows the State

violated Miranda. They show that Clemons told the interrogating officers he did not want to

waive his rights or make a statement. Clemons was asked by Pappas, "At this time,, Reginald

- . do you wish to waive these constitutional rights and make a statement.. . concerning

what happened on the night of April the 5th, 1991 on the Chain of Rocks Bridge?" See

Exhibits 136, 137. Clemons responded "No, sir." Id.

There was nothing ambiguous about this statement. In an analogous case, Anderson v.

Smith, 751 F. 2d 96 (2nd Cir. 1984), the court held that Miranda was violated by continued

interrogation after the officer asked the defendant if he wanted to give a statement, and the

defendant said no. The court held that, "Anderson very clearly invoked his right to silence.

When Lieutenant Donovan asked him whether he wanted to talk, he said "no", twice.... No

latent ambiguity resides in that refusal." 751 F.2d at 103-104

Miranda and its progeny do not require that the subject of an interrogation repeatedly

invoke his tights. Once is enough. 111 All interrogation after that "no" was in violation of

Clemons's tights.

Additionally, it appears that Clemons may have attempted to invoke his constitutional
rights again, immediately following the quoted question and answer. In the next interchange,
Clemons is asked "Okay, you do, you don't [sic] want to make a statement at this time?" and
Clemons responded either (1) "I don't want to refuse the rights," or (2) "I don't want to use
the rights," or (3) "I don't want to lose the rights." Exhibit 136, which of course controls, is
not clear.
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The State cannot save itself by the circular argument that because Clemons ultimately

gave a statement, that must mean he waived his rights. In Smith v. Illinois, 469 U.S. 91

(1984), the Supreme Court rejected this kind of ex post facto reasoning to determining

whether rights had been waived. In that case the courts looked at subsequent responses to

police questioning in evaluating the waiver issue. The Court rejected this approach, stating:

This line of analysis is unprecedented and untenable. .. . Where nothing about
the request for counsel or the circumstances leading up to the request would
render it ambiguous, all questioning must cease.

Smith, 469 U.S. at 97-98.

Clemons invoked his right to be silent and his right to counsel. Both tights had just

been described to him Clemons rejected the waiver of "these constitutional rights." See

Exhibit 136 (emphasis added).

A reasonable interpretation is thus that Clemons invoked both tights. That reasonable

interpretation must be adopted, since "courts indulge every reasonable presumption against a

waiver' of fundamental constitutional rights, and. .. 'do not presume acquiescence in the loss

of fundamental rights." Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (quoting Ohio Bell

Telephone Co. v. Public Utilities Commission, 301 U.S. 292, 307, 57 S.Ct. 724, 731 (1937)).

3.	 Clemons Could Not Subsequently Waive His Rights, Because Once
It Is Invoked The Right To Counsel Can Not Be Waived Without
Counsel Present

Once Clemons invoked his right to counsel, the interrogation should have ceased, and

not resumed without counsel present. Miranda, 384 U.S. at 'i'll 415. "Any statements taken

after [the accused] had asserted his right to counsel and [the police] had initiated further

interrogation, cannot be the result of waiver but must be presumed a product of compulsion,
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subtle or otherwise." U.S. v. Porter, 764 F. 2d 1, 7 (1st Cir. 1985), cert. denied, 481 U.S.

1048 (1987).

Again, it is irrelevant that after the State violated his rights and continued to question

him, Clemons answered subsequent questions. Minnick v. Mississippi 498 U.S. 146, 153

(1990) ("we now hold that when counsel is requested, interrogation must cease, and officials

may not reinitiate interrogation without counsel present, whether or not the accused has

consulted with his attorney."); Edwards v. Arizona, 451 U.S. 477, 484-485 (1980) ("When an

accused has invoked his right to have counsel present during custodial interrogation, a valid

waiver of that right cannot be established by showing only that he responded to further

police-initiated custodial interrogation even if he has been advised of his rights."; see also

Miranda, 384 U.S. at 474 ("[i]f the individual states that he wants an attorney the

interrogation must cease until an attorney is present")

C.	 (lemons's Rights Were Once Again Violated When He Was
Interrogated By Warren Williams, A Police Officer, While
He Was In Custody.

After Clemons was arrested, he was interrogated by Warren Williams, a police officer.

Williams had been asked to find out what had happened to Clemons by Clemons's mother.

Williams, however, went far beyond that. He interrogated Clemons, obtaining a

statement that the State offered at trial.

Clemons did not ask to talk to Williams. Clemons did not initiate the conversation.

And Williams, a police officer, knew full well when he was talking to (lemons that Clemons

was in custody.

As already shown, by this time (lemons had invoked his right to silence and his right

to counsel. He had not waived those rights. In particular, he had not waived his right to
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counsel since he had not yet been provided access to counsel. Thus, Williams' interrogation

of Clemons was yet another violation of Clemons's rights.

Indeed, this case is very similar to Edwards v. Arizona, 451 U.S. 477 (1981). In

Edwards, the defendant had asserted his right to counsel and questioning ceased. He was

jailed. The next day other police officers interrogated him. The Supreme Court held that

those statements must be suppressed, because having asserted his rights the first day, the

defendant could not have been found to have validly waived the rights the second day.

Edwards, 451 U.S. at 482.

A valid waiver of the right to have counsel present during interrogation requires not

only voluntariness, but also "a knowing and intelligent relinquishment or abandonment of a

known right or privilege, a matter which depends in each case 'upon the particular facts and

circumstances surrounding the case, including the background, experience and conduct of the

accused." Id. (Citations omitted). There was no such waiver here.

All of the elements that coerced Clemons into making statements the day before

continued to exist. Moreover, he had spent a night in jail by the time Williams questioned

him. He had been cut off from family, without counsel. His age, inexperience, deepening

anxiety and hopelessness compounded his susceptibility to the inherently coercive nature of

custodial interrogation. He was in no condition to waive his rights, and he did not do so.

Pursuant to Edwards, once an accused states that he wishes to deal with police through

counsel, he may not be subject to further interrogation by the authorities without counsel,

"unless the accused himself initiates further communication, exchanges, or conversations with

the police." Id. at 484-485.
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It is irrelevant that Williams was a friend of Clemons's mother. Williams was a

police officer. Clemons knew Williams was a police officer. The interrogation was a

coercive, custodial interrogation, in a police-dominated atmosphere. See Alexander v.

Connecticut, 917 F. 2nd 747 (2d Cir 1990);

D.	 Clemons's Statements Should Have Been Suppressed.

The State repeatedly violated Clemons's rights: they beat him up, they ignored his

request for his constitutional rights, and a police officer interrogated him, again in violation of

his rights, the next day in his jail cell. These violations require suppression of the statements

he gave to the police:

In order to combat these pressures and to permit a full opportunity to exercise
the privilege against self-incrimination, the accused must be adequately and
effectively apprised of his rights and the exercise of those rights must be fidly
honored.

* * * *

The warnings required and the waiver necessary in accordance with our opinion
today are. .. . prerequisites to the admissibility of any statement made by a
defendant. . .. IU]nless and until such warnings and waiver are demonstrated
by the prosecution at trial, no evidence obtained as a result of interrogations
can be used against him.

Miranda, 384 U.S. at 476-79.

Thus, the admission of Clemons' statements violated the Fifth, Sixth and Fourteenth

Amendments to the United States Constitution, and the requirements of Miranda, Minnick,

and Edwards. The verdict and sentence must therefore be reversed.



W. THE TRIAL COURT ERRED IN DENYING CLEMONS'S MOTION FOR FUNDS
FOR EXPERTS, UNDER AXE V. OKLAHOMA; THAT ERROR DEPRIVED
CLEMONS OF A FAIR TRIAL Du1w4c THE GUILT AND SENTENCING
PORTIONS OF HIS TRIAL

This was an unequal fight from the beginning, with a prosecutor and police force that

would not let ethics or the law stand in the way of a conviction. That unequal fight became

even more one-sided when the trial court denied Clemons request for funds to provide expert

testimony on his mental state. The triaf court denied that request. That denial violated

Clemons rights under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United

States Constitution.

In Ake v. Oklahoma, the Supreme Court held that when the State puts an indigent

defendant's mental state at issue, due process requires access to expert assistance to assist in

the evaluation, preparation, and presentation of a defense or mitigating evidence. 470 U.S. 68

(1985). Accord Parker v. Norris, 64 F.3d 1178 (8th Cir. 1995) (same).

The Supreme Court stated in Ake that "when the State has made the defendant's

mental condition relevant to his criminal culpability and to the punishment he might suffer,

the assistance of a psychiatrist may well be crucial to the defendant's ability to marshal his

defense." Id. at 80. That was true in this case.

A. Clemons Showed That His Mental Condition was Crucial to His Defense.

Under Ake, Clemons had to show that his mental condition was crucial to his defense

or punishment. See, e.g., Branscomb v. Norris, 47 F.3d 258, 262 (8th Cir.), cert. denied, 115

S.Ct. 2260 (1995) (granting expert assistance when defendant's mental state is likely to be a

"significant factor at trial").

The Eighth Circuit has held that the right to expert assistance is not limited to sanity.

Starr v. Lockhart, 23 F.3d 1280, 1291 (8th Cir. 1994) (defendant diagnosed as mentally
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retarded but for whom sanity was not in dispute fell "well within Ake's dictates that a capital

defendant whose mental condition is seriously in issue be provided with expert assistance.")

The State alleged that the crime was committed in an especially "heinous, atrocious,

and cruel" manner. In order to prove this aggravating factor, the State alleged that Clemons

committed the crime with "depravity of mind." And "depravity of mind" necessarily refers to

a state of mind. Thus, the State put Clemons' mental condition at issue. See T1.F. 296.

The State's refusal to provide Clemons with expert assistance as to his mental capacity

thus violates the principles set forth in Ake. See Ake v. Oklahoma, 470 U.S. at 80 ("[Wlhen

the State has made the defendant's mental condition relevant to his criminal culpability and to

the punishment he might suffer, the assistance of a psychiatrist may well be crucial to the

defendant's ability to marshal his defense."). Cf. Guinan v. Armontrout, 909 F.2d 1224, 1227

(8th Cir. 1990) (expert assistance required when defendant's mental state made "a significant

factor at trial or at sentencing").

Clemons made a threshold showing on this issue. He filed a Notice of Intent to Raise

Diminished Capacity and a Notice of Mitigating Circumstances prior to trial. Both Notices

stated that Clemons' mental capacity was at issue.

Clemons filed two pre-trial motions that set out the grounds for this request (1) Ex

Parte Motion for Funds for Investigative and Expert Services and Suggestions in Support

Thereof ("Ake Motion"); and (2) Motion for an Order Permitting Donald T. Cross, Ph.D. to

Examine Reginald Clemons Concerning Diminished Capacity and Death Penalty Issues

("Cross Motion").

The Ake Motion and the Cross Motion stated that a psychological examination was

needed to determine trial issues. These issues included "who was the leader and who were
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the followers, whether defendant understood the Miranda warnings, whether defendant

understood the consequences of his acts including the criminality of his acts" as well as

penalty phase issues. T.L.F. 290. The trial court should have granted the Ake Motion and the

Cross Motion. He did not.

B.	 Clemons Showed a Reasonable Probability that Expert Assistance Would
Aid His Defense and Showed That Denial of Expert Assistance Would
Result in Unfairness.

Expert funds are required if there is "a reasonable probability that the requested expert

would have aided in [the] defense, and that the denial of an expert witness resulted in an

unfair trial." United States v. St. John, 851 F.2d 1096 (8th Cir. 1988) (citation omitted). As

explained in the Ake Motion, Richard Wetzel's assistance was needed to conduct an adequate

investigation and to prepare Clemons' defense. Clemons' records indicate that he suffered

from learning disabilities and possible neurological defects; his family exhibited a history of

mental illness. If Wetzel been able to perform a neuropsychological evaluation, he would

have been able to testify criminal responsibility and in mitigation of sentence.

Wetzel has stated that he believed, with more work, he could have provided useful

testimony. "It is my professional opinion that Mr. Clemons' history indicates the possibility

of neuropsychological dysfunction. The information available to date clearly warrants further

assessment of his neuropsychological functioning as it relates to issues of criminal

responsibility and mitigation of sentence." Affidavit of Richard D. Wetzel, Ph.D., T.L.F. 303.

The Affidavit of Elizabeth Edelmnn, M.Ed. suggests that Clemons suffered from

learning disabilities and Attention Deficit Hyperactivity Disorder. Had she been able to

perform the necessary evaluation of Clemons' learning disabilities, her findings would have

provided further evidence in mitigation. Indeed, she could have provided the jury a basis for

sentencing Clemons to life without parole, rather than death. T.L.F. 315.
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The trial court's denial of the Ake Motion also precluded access to other independent

experts, such as Marie Clark and Patricia Fleming. Ms. Clark has testified as an expert in

psychology in numerous courts. Her specialty is developing a "social history" for use in

sentencing. Clark's testimony about Clemons' life, including frequent beatings by family

members, alcoholic parents, and attention deficit disorder would have been vital at sentencing.

Ms. Fleming could have testified about Clemons's dependent personality disorder and

attention deficit disorder. She would have testified that Clemons' could not act as a leader.

This would have provided evidence to the jury about Clemons's role in the murders.

Maryann Marxkors sought to develop information from special school district records,

police reports and statements, and investigations about Clemons's neuropsychological

disorders, behavioral problems, physical and emotional abuse, and a family history of mental

illness. P.C.R.Tr. 593-6652. This evidence would have "delved into mitigating questions

essential to the defendant," precisely the sort of expert assistance Ake calls for. Parker v.

Norris, 64 F.3d 1176, 1184 (8th Cir. 1995).

In fact, the information Cross, Wetzel, Ede1rnnn, Clark, Fleming, Marxkors, and

others could have provided—"evidence of conditions, disorders and disturbances"—is

precisely the evidence often considered by a jury as mitigating evidence. Eddings v.

Oklahoma, 455 U.S. 104, 114-15 (1982).

The trial court's denial of Clemons' request for such expert assistance thus resulted in

unfairness at Clemons' trial. As the Supreme Court asserted in Ake, "a criminal trial is

fundamentally unfair if the State proceeds against an indigent defendant without making

certain that he has access to the raw materials integral to the building of an effective

defense." 470 U.S. at 77.
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C.	 Denying Clemons the Ability to Offer Expert Testimony on His Mental
State Deprived Him of a Fair Trial; It Was Not Harmless Error.

Cross, Wetzel, Edelrnann, Clark, Fleming, Wiener and other would have given

Clemons evidence for his defense and to present significant mitigating factors. This type of

information about mental condition is given great weight by juries. See, e.g., Ake, 470 U.S.

at 81 n.7 ("The quality of representation at trial . . . may be excellent and yet valueless to the

defendant if the defense requires the assistance of a psychiatrist. . . and no such services are

available") (quoting ABA Standards for Criminal Justice 5-1.4, Commentary, o. 5-20 (2d ed.

1980); Starr v. Lockhart, 23 F.2d 1280, 1290 (8th Cir. 1994) ("In our system of criminal

justice, acts committed by a morally mature person with full appreciation of all their

ramifications and eventualities are considered more culpable than those committed by a

person without that appreciation.") (citation omitted).

Denying Clemons that right to offer expert testimony thus deprived him of due

process. See, e.g., Liles v. Saffle, 945 F.2d 333, 341 (10th Cir. 1991) (noting "the probable

value that the assistance of a psychiatrist will have in this area, and the risk attendant on its

absence" and finding that the denial of psychiatric assistance during the sentencing phase of

trial deprived petitioner of due process).

In Starr, the Eighth Circuit found that the denial of experts to aid in developing

evidence of diminished capacity and mitigating circumstances violated the defendant's due

process rights and was not harmless error. The facts in Starr are similar to the facts in this

case. The defendant in Starr was raised in a functionally polygamous family, witnessed

violent family incidents, and scored in the low range on I.Q. tests. Starr, 23 F.3d at 1287.

Similarly, in Kenley v. Arinontrout, 937 F.2d 1298, 1305-06 (8th Cir. 1991),

defendant's records showed that he exhibited behavioral problems at home and in school, had
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a troubled home life and childhood including divorced parents, environmental instability, and

violence, and suffered from a number of medical and psychological disorders. The facts are

similar to those found here. Based on these facts, the Eighth Circuit held that defense

counsel's failure to present such lay and expert mitigating evidence was a basis for vacating

defendant's death sentence.

Clemons was denied the right to present essential expert evidence at both sentencing

and guilt. Accordingly, he is entitled to a new trial where he can present such evidence to

the jury.

V. THE TRIAL COURT ERRED IN THE SELECTION OF THE JURY BY IMPROPERLY
STRIKING FOR CAUSE JURORS WHO WERE ENTrFLED TO SERVE

If the trial court improperly excuses even a single juror for cause, the verdict is tainted

and must be reversed. Gray v. Mississippi, 481 U.S. 648, 664 (1987). In this case, the trial

court improperly excused seven prospective jurors: (i) Ms. Passalacqua; (ii) Mary J. Sanders;

(iii) Mary Elrod; (iv) Mr. Stewart; (v) Mr. Munsell; (vi) Michael L. Jones; and (vii) Virto

Doss.

All 7 prospective jurors were struck during the "death qualification" phase. As set

forth in Witherspoon v. Illinois, 391 U.S. 510 (1968) that "[t]he most that can be demanded of

a venireman [of his views on the death penalty] is that he be willing to consider all of the

penalties provided by state law, and that he not be irrevocably committed, before the trial has

begun, to vote against the penalty of death." Id. at 523 n. 21. Under Witherspoon, a

prospective juror can be excused for opposition to the death penalty only when it is

"unmistakably clear" that the juror would "automatically" vote against a sentence of death.

Id.

- -59-



Thus, under current federal and Missouri law, a prospective juror may be excused for

death penalty scruples only if unable to follow the law and consider all available penalties.

Murray v. Delo, 34 F.3d 1367, 1377-79 (8th Cir. 1994), cert. denied, 115 S.Ct. 2567 (1995).

Thus, so long as a prospective juror is willing to follow the law he cannot be excused due to

his views on the death penalty.

The error in this case is that all 7 prospective jurors were willing to follow the law;

what they refused to do was commit to the prosecutor that they would impose a death

sentence even if the prosecutor did not prove that Clemons killed or intended to kill the

victims. It was the prosecutor who was violating the law; his questions asked the jury to

return a verdict of death when it would have been unconstitutional.

By striking 7 prospective jurors who were willing to follow the law, the trial court

impermissibly skewed the jury in favor of those who would be willing to convict without

adequate evidence of intent or deliberation. In fact, as shown in the Points following this,

that is precisely what the actual jury did.

A.	 The prosecutor misled the jury about the legal requirements
for accomplice liability, consistently telling the jury that
there was no requirement of intent or deliberation, and
asking jurors to vote for a death sentence even if such legally
required elements were not present.

The error began when Moss explained to the jury his view of the law on accomplice

liability. Rather than using the approved charge in Missouri, Moss made up his own version

of the law. His version was wrong.

The law on accomplice liability in capital cases is set forth in Missouri Approved Jury

Instruction MAI-CR 304.04. Note on Use 8(b) says that to convict the defendant of first

degree (capitol) murder, the jury must find that the accomplice himself knew of the killer's
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intent to kill, intended to aid in the killing and coolly deliberated on the death of the victim.

The suggested instruction requires, for the jury to convict an accomplice of capitol murder

that with the purpose of promoting or furthering the death of [the victim], the
defendant aided or encouraged [the killer] in causing the death of [the victim]
and reflected upon this matter coolly and fully,

MAT-CR 304.04, n. 8(b). The note explains that "[o]ne cannot have the purpose to promote

murder. . . unless one knows the other person intends to kill and thus the accessory will have

the intent to kill." Id. (emphasis added).

Moss ignored this specific state of the law. Instead, he used his own versions, which

included the following statement to the first panel:

Okay, if you have a man take—driving another man who he knows has a gun to
a robbery. And the other man gets out of the car, walks-- [objection by Mr.
Costantinou] The other guy walks in and sticks up the confectionery, comes
back out with the money, and they share the money, you understand the law
says, even though he's - the one guy didn't go inside and actually pull a gun
on them, he's equally guilty as the other person?

T.Tr. 282.

This definition has nothing to do with capital murder. Accomplice liability for

robbery differs from that of murder. More important, this description of the law is wrong;

since Moss did not say that the accomplice had the intent to kill, and cooly deliberated, the

accomplice in this case cannot be convicted for a murder committed by another. Indeed, this

hypothetical is almost identical to the facts of Enmund v. Florida, 458 U.S. 782 (1982), where

the Supreme Court set aside a death sentence in an accomplice case.

Moss did not improve his explanations. In talking to the fourth venire panel, Moss

said:

No. Let me give you a little explanation and see if you follow it. As I say,
there is two persons, one driving a car, the other one is in the car with a gun.
They drive up to a confectionery, the guy that's driving, his purpose is to drive
him there and be the get-a-way driver. He knows the other guy's got the gun
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and is going there to rob. [Objection by Mr. Costantinou is overruled.] And the
guy, the passenger gets out of the car, goes in the store, robs the store owner,
and comes back out with the money. Okay? The person that sat in the car and
drove him there and got away, shared in the money and the law says he is
equally guilty as the guy that walked in there and put a gun on the store owner.

T.Tr. 688-689. Once again,, Moss gave a description of accomplice liability that simply did

not apply to a capital case. Indeed, a juror who voted to convict in such a case would be

imposing a sentence in violation of the law.

Venire panels five and six were similarly misled. The fifth panel was told:

Let me give you and example. You have two guys that get in a car, and they
drive down the street. One guy is driving, one guy is sitting in the passenger's
seat. He's got a gun. And they stop at a confectionery. They discuss how
they're going to rob it. The one guy in the passenger's seat goes in with the
gun, sticks it to the store owner's head, gets his money, comes back out. The
other guy is driving him off, and they split the loot.

What the law says about that, is even though this guy never went in the
store that was driving the car, he knew it was going to happen, he helped it
happen by taking him there, he helped it happen by driving him away, and
waiting for him, acting as a lookout, and he shared in the loot. Okay. The law
says these people are equally guilty, are equally liable to the same punishment,
you know, they're guilty the same. Okay?

T.Tr. 819.

The sixth panel was told:

In other words, let's say, well, like a man, you know, two guys go in and rob
somebody, and one guy has a gun and shoots and kill the store owner...

T.Tr. 966.

It is remarkable that of all the venire panels, only the sixth panel was given an

explanation that even mentioned killing. But that explanation misstated the law, since it did

not include the requirement of intent and cool deliberation.
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None of these misleading explanations were corrected by the Court, nor did the Court

intervene to give the jury the correct explanation of the law. Thus, the venire was left with a

completely confused, and mistaken, understanding of the law on accomplice liability.

Moss followed up on this confusion during direct questioning. He asked each juror

the same question:

Are you telling me you cannot consider voting for the death penalty for Mr.
Clemons even though I showed you things that showed he did everything else
but actually shoved them off?

T.Tr. 302 (Venireperson Sanders).

The proper answer to that question is NO. Voting for the death penalty under such

circumstances, when Moss has not proven that Clemons killed, intended to kill, and knew of

others' intent to kill and cooly deliberated, would have violated Missouri law and the

Missouri and United States Constitutions. Seven jurors answered consistently with the law;

they were stricken for "cause."

Moss asked if there were "any facts, or any circumstances" that could induce a

venireperson to impose the death penalty on an accomplice. But asking a juror, after Moss

had thoroughly confused the issue and misstated the law, to come up with a correct statement

of the law is an impossible burden. It was not up the prospective jurors to tell Moss the law.

It was up to Moss to show that they could not follow the law. He did not do so.

B.	 Moss improperly asked the jury to commit to returning a death verdict;
this was particularly improper because he asked the jury to commit to
returning a death sentence when it clearly would have violated the
Missouri and United States Constitutions.

Moss asked the jury to commit to returning a death sentence if he could prove certain

facts. He asked Mary Elrod if she could vote for the death penalty if the prosecution proved

that the defendant "did everything he could to accomplish these murders except he was not
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the final person that gave them the final shove." The prosecutor asked each of the 84

veniremen for such a commitment. That request was improper.

A prosecutor may not ask potential jurors how they would vote if the prosecutor

proves a particular set of hypothetical facts. Foster v. State, 748 S.W.2d 903, 907 (Mo. Ct.

App. 1988) ("prosecutor had no right to ask a prospective juror what his verdict would be

given certain contingencies"); State v. Pinkston, 79 S.W.2d 1046, 1048-49 (Mo. 1935)

(overturning death sentence because prosecutor asked jurors to commit to death sentence); see

also State v. Kiner, 441 S.Wid 720, 723 (Mo. 1969) (overturning fraud conviction). A jury

chosen based on such questions is tainted; any sentence of death they may return can not be

executed. Witherspoon, 391 U.S. at 522 n. 21.

In Pinkston, the prosecutor asked the venire:

"If you believe and found from the evidence beyond a reasonable doubt that
the defendant was guilty, if you believe from that evidence that the death
penalty was proper penalty to follow a finding of guilty, would you vote for
it?"

Pinksron, 79 S.W.2d at 1048. The court held that a prosecutor should not ask a potential juror

how his or her "verdict might be influenced by certain contingencies that may later arise in

the trial." Id; see also Foster, 748 S.W.2d at 907 (discussing Pinkston). In Kiner, the

prosecutor asked:

"if the state proves to you beyond a reasonable doubt as to the guilt of the
defendant, is there any reason you could not and would not find him guilty?"

Kiner, 441 S.W.2d at 722. The court reversed.

Moss thus improperly asked the jury for a commitment to death. Even worse, he

asked them for a commitment to death in a situation—where he had not proven intent or cool



deliberation—that could not sustain a death sentence. By misleading the jury, and improperly

asking for a commitment, Moss effectively obtained a jury "organized for death."

C.	 The Trial Court Erred In Striking Jurors For Cause Who
Were Qualified To Serve.

The trial court struck seven jurors for cause. In each case, the grounds was their

refusal to commit to considering a sentence of death in a case where a sentence of death

would,, in fact, be improper. Striking them was thus improper.

And for at least one juror, the situation was even worse. He said that he would

consider the death penalty for an accomplice, but was still stricken from the venire.

1.	 Venireperson Doss said that he could consider the death
penalty for an accomplice

Doss explicitly said that, given the proper circumstances, he could consider the death

penalty with regard to an accomplice who did not kill.

MOSS:	 Now, if I proved to you that he did everything he could to help, and assist
these other fellows in committing these murders that night, but didn't finally
pushed the ladies off the bridge, could you still vote for the death penalty, if
you thought it was appropriate.

DOSS:	 No.

MOSS:	 Okay. Do you think, given your belief and given what we have talked about
so far, do you think there is anything I can really show you that would let you
vote for the death penalty, even though I could never show you that he was the
one who finally pushed them off? Is there anything else you think I could
show you that would change your mind about the fact that I could not show
you he pushed them off, but he did everything else?

DOSS:	 Yes.

MOSS: You think there is something I might be able to show you that would change
your mind about voting for the death penalty if I didn't show you he pushed
them over, you could still vote for the death penalty, even though I could not
show you he pushed them off?

DOSS:	 Yes.
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T.Tr. 811-812 (emphasis added).

First, Doss was correct in stating that he could not vote for the death sentence in

response to Moss's hypothetical. Since that hypothetical did not include intent or

deliberation, a death sentence would have been improper.

But Doss went beyond that. He said that he could consider a death sentence if the

prosecutor showed him something else. Moss chose not to ask what .else Doss would need,

perhaps concerned about alerting the rest of the jury to the fact that Moss had been misstating

the law about accomplice liability.

Doss confirmed his willingness to consider a death penalty under the proper

circumstances to defense counsel.

COSTANTINOU: All right, we're talking again about this acting with another type of
thing under those circumstances, if you felt it warranted considering the
death penalty?

DOSS:	 Yes.

T.Tr. 866.

Moss had to show that Doss would refuse to follow the law. He failed to do so. It

was error to strike Doss.

2.	 Venirepersons Passalacqua, Sanders, Elrod and Stewart
simply said they could not convict under Moss's hypothetical;
since they were correct as a matter of law it was improper to
strike them for cause.

Four vemrepersons were stricken for "cause" from the first panel: Ms. Passalacqua,

Ms. Sanders, Ms. Elrod, and Stewart. As members of the first venire panel they had been

exposed to Moss's misstatements of the law of accomplice liability. They had heard Moss

talk about accomplice liability without ever mentioning intent, or recklessness, or cool

deliberation.
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In all four cases, these prospective jurors complied with the law as it really is, rather

than Moss's version of it. In all four cases they said they could not agree that they would

convict based on Moss's hypothetical. T.Tr. 299, 302, 303, 303-04.

In questioning these four prospective jurors, Moss never mentioned the words intent,

or recklessness, or cool deliberation in his hypothetical or in his questions to them. Thus,

they were effectively asked: "Can you vote for a death sentence in the absence of evidence of

intent or deliberation?" They were entirely right to say "no. " It was error to strike them.

3. Munsell said he could not sentence Clemons to death based on
Moss's questions; that had nothing to do with whether Munsell
could follow the law on accomplice liability as it actually is.

Munsell was not given one of the generally misleading descriptions of accomplice

liability. However, in questioning him Moss never referred to intent to kill, to recklessness,

or to cool deliberation. Moss never talked about the state of mind of Clemons, and what the

State must prove about that state of mind. T.Tr. 575-576.

Thus, when Moss asked Munsell if he could convict Clemons of murder as an

accomplice, he was asking Munsell if he could convict Clemons of murder although Clemons

did not kill, and did not have the intent to kill, and did not cooly deliberate about the killing.

Munsell was perfectly correct to say that he could not convict under such circumstances. It

was error to strike him from the venire.

4. As with the other members of the venire that were stricken for
cause, Jones did not say he could not follow the law; he said only
that he could not convict in the absence of any evidence of intent,
recklessness or cool deliberation.

Jones was a member of the fourth venire panel and so heard Moss' erroneous

explanation of the accomplice liability standard. Under direct questioning Moss compounded
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his error by asking Jones to commit to a death sentence without any evidence that Clemons

killed, intended to kill, was reckless, or cooly deliberated about killing. T.Tr. 703-704.

Moss did ask Jones if there were "any other facts" that might convince him to render a

death sentence. But it was not Jones's responsibility to come up with the elements that were

missing from Moss's explanation of the law. It was up to Moss and the court to properly

explain the law to Jones. And based on the questions that Moss asked, Jones was following

the law when he said he could not convict based on those facts. It was therefore error to

strike him..

VI. THE TRIAL COURT E1tRED IN CHARGING THE JURY Wim DELIBERATION
INSTRUCTIONS, AT Bom THE GuiLT AND SENTENCING PHASES OF THE
TRIAL, Walca DID NOT REQUIRE THE JURY To FIND SPECIFICALLY THAT
CLEMONS DELIBERATED AND THAT ALLOWED THE JURY To FIND
CLEMONS GUILTY OF CAPITAL MURDER BASED ON THE AcrIoNs OF His
ALLEGED ACCOMPLICES.

Under Missouri law, Clemons could be found guilty of capital murder only if the jury

found that: (1) Clemons either committed or knowingly encouraged one or more of the others

to kill the victims; and (2) Clemons himself deliberated upon the matter, regardless of who

did the actual killing. Mo. Rev. Stat. § 565.020 (1996). The instructions to the jury,

however, permitted it to find Clemons guilty based only upon a finding that one of the others

deliberated upon the matter, but without finding specifically that Clemons deliberated upon

the matter. Accordingly, Clemons' conviction must be reversed.

Deliberation distinguishes first-degree murder from second-degree murder. Ervin, 835

S.W.2d at 923. For an accomplice to be guilty of first-degree murder, the accomplice must

have deliberated personally upon the murder carried out by the other person. State v. Suter,

1996 WL 469349 (Mo. App., Aug. 20, 1996); State v. Ferguson, 887 S.W.2d 585, 587 (Mo.

banc 1994); Erin, 835 S.W.2d at, 923. "Where an accomplice has been found guilty of first
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degree murder, the evidence of the defendant's own actions must be sufficient to support an

inference of his having premeditated upon the eventual death of the victim." State v.

O'Brien, 857 S.W.2d 212, 219 (Mo. banc 1993) (emphasis added).

A.	 The Instructions Given to the Jury Violated Clemons' Due Process
Rights Because, as Written, They Failed to Ensure that the Jury
Would Find That Clemons Personally Deliberated.

The instructions for first-degree murder "must ascribe the element of deliberation to

the defendant specifically, even though the charge is premised on accessory liability."

Ferguson, 887 S.W.2d at 587; Ervin, 835 S.W.2d at 923. Due Process requires the State

prove "beyond a reasonable doubt. . . every fact necessary to constitute the crime..., charged.

." Sandstrom v. Montana, 442 U.S. 510, 512 (1979).

The accessory liability and first-degree murder instructions given at Clemons' trial did

not explain adequately to the jury that it must find deliberation by Clemons. Instruction 5, a

modified version of &A-CR3d 304.04, was submitted to the jury as follows:

Under Counts I and 11 [and Instructions No. 6, No. 8, No. 9, No. 10, No. 11,
No. 12, No. 13, No. 15, No. 16, No. 17, No. 18, No. 19, No. 20, No. 21, No.
22, No. 23, No. 24, No. 25] a person is responsible for his own conduct and is
also responsible for the conduct of other persons in committing an offense if he
acts with them with the common purpose of committing that offense, or if, for
the purpose of committing that offense, he aids or encourages the other persons
in committing it.

T.L.T.

In addition, Instruction 5 thus was not in compliance with the Notes on Use. It is

error if an applicable MAT-CR instruction is not given in accordance with the Notes on Use.

State v. Bell, 854 S.W.2d 612,613 (Mo. App. 1993) (citing Rule 28.02 of the Missouri Rules

of Criminal Procedure).
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Nothing in Instruction 5 explains that an accessory may be held liable for the conduct

of another only if he or she has the necessary mental state. This finding, however, is

necessary where accessory liability is to used to find a defendant culpable of a crime which

requires deliberation, a heightened mental state. Ero.'in, 835 S.W.2d at 923.

The first-degree murder verdict directors, Instructions 6 and 13, did not cure the

errors in Instruction 5. They are also drafted in a confusing, disjunctive manner. Those

instructions read, in relevant part:

As to Count I, if you find from the evidence beyond a reasonable doubt: First,
that on April 5, 1991, in the City of St. Louis, State of Missouri, Reginald
Clemons or Antonio Richardson caused the death of Julie Kerry by pushing her
from a bridge into a river causing her to drown, and Second, that Reginald
Clemons or Antonio Richardson knew or was aware that his conduct was
practically certain to cause the death of Julie Kerr)', and Third, that Reginald
Clemons or Antonio Richardson did so after deliberation, which means cool
reflection upon the matter for any length of time no matter how brief, then you
are instructed that the offense of murder in the first degree has occurred, and if
you further find and believe from the evidence beyond a reasonable doubt:
Fourth, that with the purpose of promoting or furthering the death of Julie
Kerry, the defendant aided or encouraged Marlin Gray or Antonio Richardson
in causing the death of Julie Kerry, and reflected upon this matter coolly and
fully, then you will find the defendant guilty under Count I of murder in the
first degree.

T.L.F. 149.

Similar instructions have been held invalid. Ferguson, 887 S.W.2d at 586

(instructions combining accessory liability with requirements of first-degree murder must be

careful not to charge repeatedly in the alternative, lest they confuse the jury); Bell, 854

S.W.2d at 614. While the offending language in Ferguson and Bell differed from that

employed in the present case, Missouri courts found that each of those verdict directors was

Instructions 6 and 13 were identical except for the name of the victim. These
instructions were based upon MIA-CR3d 313.02 as modified by 304.04. While the
Appellant quotes Instruction 6 for ease of reference, the legal challenges and
arguments made against Instruction 6 apply equally to Instruction 13.

-70-



flawed for the same reason: each created the possibility that the jury would find the defendant

guilty of first-degree murder without a finding that the defendant deliberated. Instructions 6

and 13 in this case suffer from the same flaws as Bell and Ferguson.

The second part of the verdict director in this case fails for the same reason as the

instruction in Bell. The verdict director in Bell read, in relevant part,:

As to Count I, if you find beyond a reasonable doubt First, that on March 20,
1990 . . . the defendant or Darerus Williams caused the death of Ricky Allen
by shooting him., and Second, that the defendant or Darerus Williams knew or
was aware that his conduct was causing or was practically certain to cause the
death of Ricky Allen or that it was the defendant's or Darerus Williams
purpose to cause the death of Ricky Allen, and Third, that defendant did so
after deliberation, which means cool reflection upon the matter for any length
of time no matter how brief...

854 S.W.2d at 614. In reversing Bell's conviction, the court stated:

Paragraph second would permit a guilty verdict if Darerus Williams knew or
was aware his conduct would cause death, or, that Darerus Williams had the
purpose to cause death. The jury was not required to find either element as to
defendant because of the disjunctive submission. This possibility makes the
paragraph third meaningless. The phrases [defendant] "did so" after [cool
reflection] "upon the matter" have no antecedent from the second paragraph.
Paragraphs second and third would permit a guilty verdict without finding
"cool deliberation" by the defendant.

Id. These same errors are present in the verdict directors used in Appellant's trial.

The verdict directors in this case were identical to that in Ferguson except the words

"...and reflected upon this matter coolly and fully..." were added at the end of the fourth part

of the instruction in this case. This additional language does not fix the errors found to be

unconstitutional in Ferguson. But see State v. Richardson, 923 S.W.2d 301, 318 (Mo. bazic),

cert. denied, 1996 WL 557489 (1996); State v. Gray, 887 S.W.2d 369, 386 (Mo. banc 1994),

cert. denied, 115 S.Ct. 1414 (1995).
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As the court explained in Ferguson, by "charging repeatedly throughout the body of

the instruction in the alternative," the instruction could allow a jury to find Ferguson guilty

based upon the actions and mental state of his alleged accomplice. The verdict directions

used in this case are also flawed by repetitive charging in the conjunctive. The fourth part of

Instruction 6 does not clarify the meaning of the instruction. Thus, it does not cure the

confusion; it is a dependent clause that could refer either to Marlin Gray or to Antonio

Richardson or to the defendant.

The verdict director does not read: "Fourth,. . . the defendant aided or encouraged

Marlin Gray or Antonio Richardson in causing the death of Julie Kerry, and the defendant

reflected upon this matter coolly and fully.. ." The addition of these two words would have

clarified the verdict director and ensured that the jury found that Clemons deliberated.

Without these two words the instruction is confusing. "If the state is to exact the death

penalty, procedures should be strictly followed and the verdict should be literally precise.

The omission of a single word may be fatal to the prosecution's cause." State v. Nave, 694

S.W.2d 729, 739 (Mo. banc 1985) (Blackmar, J. dissenting) (citing State v. Gilmore, 650

S.W.2d 627 (Mo. banc 1983)), cert. denied, 475 U.S. 1098 (1986).

The verdict should be set aside for the additional reason that the Court, in Instruction

5, gave a separate accessory liability instruction to the jury with cross-references to more than

one verdict director, even though all the verdict directors in this case charged Clemons with

acting taken in concert with others. Because the Instruction, as given, was not in

T.L.F. 149 (first-degree as to Julie Kerry); T.L.F. 152 (second-degree murder as to Julie
Kerr)'); T.L.F. 153 (second-degree felony murder (first-degree robbery) as to Julie Kerry;
T.L.F. 155 (second-degree felony murder (second-degree robbery) as to Julie Kerry); T.L.F.
157 (second-degree felony murder (forcible rape) as to Julie Kerry); T.L.F. 159 (second-
degree felony murder (attempted forcible rape) as to Julie Kerry); T.L.F. 161 (first-degree

(continued...)
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accordance with the Notes on use, and because this prejudiced Clemons, this Court should

reverse the conviction. See Notes 3(a) and 3(b) of Notes on Use to MAI-Cr3d 304.04.

The prejudicial effect of the error must be determined by this court. Id. A defendant

is prejudiced by an erroneous instruction when the jury "may have been adversely influenced

by it." State v. Lingar, 726 S.W.2d 728, 738 (Mo. banc), cert. denied, 484 U.S. 872 (1987).

This patently erroneous instruction could easily have adversely affected the jury and,

therefore, is prejudicial to Clemons and warrants reversal. The separate instruction cross-

references the verdict directors for both the first and second-degree murder as well as the

underlying predicate instructions for felony-murder, all of which incorporate an accessory

liability theory.

B.	 The Court's Error is not Harmless, Therefore,
Clemons' Conviction Must be Reversed.

The defendant's conviction must be reversed "[i]f there is a reasonable likelihood that

[a] jury applied the [erroneous] instruction in an unconstitutional manner." Boyde v.

California, 494 U.S. 370, 378 (1990). While instructional errors are subject to harmless error

review, this Court decided in State v. Erwin that instructional errors are "harmless only when

the court can declare its belief that [the error] was harmless beyond a reasonable doubt." 848

S.W.2d 476, 484 (Mo. banc), cert. denied, 510 U.S. 826 (1993). Moreover, when "a

substantial issue exists regarding the defendant's state of mind, it is impossible to say the

error was harmless beyond a reasonable doubt." Id.

.L3'( ... continued)
murder as to Robin Kerry); T.L.F. 163 (second-degree murder as to Robin Kerr)'); T.L.F. 165
(second-degree felony murder (first-degree robbery) as to Robin Kerry); T.L.F. 167 (second-
degree felony murder (second-degree robbery) as to Robin Kerry); T.L.F. 169 (second-degree
felony murder (forcible rape) as to Robin Kerr)'); T.L.F. 171 (second-degree felony murder
(attempted forcible rape) as to Robin Kerry).
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Where "the proof of deliberation. . . is based entirely on circumstantial evidence...

there [is] a real possibility that the jury did not determine that [the defendant], himself;

deliberated," and the verdict must be reversed. Ferguson, 887 S.W.2d at 587. There is no

evidence, direct or circumstantial, that Clemons deliberated on the murders of Robin and Julie

Kerry.

This case stands in stark contrast to those cases in which an invalid verdict director

regarding intent did not necessitate reversal. See, e.g., State v. Busch, 920 S.W.2d 565, 568

(Mo. Ct. App. 1996) (finding the record was "fraught with evidence" that the defendant

deliberated where the evidence showed that defendant did not like the victim, defendant

discussed killing the defendant several times over a one month period, that defendant

attempted to procure or construct a silencer and that he wore gloves on a warm July day

when going to the victim's home); State v. Cannon, 744 S.W.2d 820, 826 (Mo. App. 1987)

(erroneous accomplice liability instruction found harmless where evidence showed that both

defendants shot a round at the victim and there was conflicting evidence as to whose gun

actually killed the victim); State v. Taylor, 473 S.E.2d 596, 604-605 (N.C. 1996) (evidence

that accomplice threatened to kill the victim numerous times prior to the killing, the defendant

was the shooter, and the victim suffered multiple wounds permitted a finding that the

defendant had the opportunity to premeditate and deliberate from one shot to the next). As

there is no evidence that logically permits even the inference that Clemons deliberated on the

death's of Julie and Robin Kerry, the errors in the jury instructions "could have lead a

reasonable juror to believe that he could transfer the mental state of defendant's co-

perpetrators to defendant and thus satisfy the specific intent requirement. .. ." State v. West,

568 So.2d 1019, 1024-25 (La. 1990).
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VII. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY THAT "REASONABLE
Dour" MEANS "Fn1LY CONVINCED OF IRE DEFENDANT'S GUILT"
BECAUSE IT SUGGESTS A LOWER STANDARD OF PROOF THAN THE
CONSTITUTIONAL STANDARD - "BEYOND A REASONABLE DOUBT."

Both the United States Constitution and the Missouri Constitution require guilt beyond

a reasonable doubt before an individual can be found liable for any crime. Jackson v.

Virginia, 443 U.S. 307 (1979); Mo. Const. Art. 1 § 10. The Supreme Court has provided

guidance on the meaning of reasonable doubt. In Holland v. United States, 348 U.S. 121,

140 (1954), the Court held that reasonable doubt can be properly defined in terms of doubt

that would cause a person to "hesitate to act." Several courts have adopted this standard.

State v. Manning, 409 S.E.2d 372 (S.C. 1991), cert. denied, 503 U.S. 914 (1992); United

States v. Isic, 700 F.2d 51, 69 (2d Cir. 1983); Monk v. Zelez, 901 F.2d 885, 890 (10th Cir.

1990). Conversely, the Supreme Court determined that instructions defining reasonable doubt

as "grave uncertainty" and "actual substantial doubt" violate the Constitution because they

require a higher standard of doubt than intended by the Constitution. Cage v. Louisiana, 498

U.S. 39 (1996).

Instruction 4 stated, in relevant part, "[p]roof beyond a reasonable doubt is proof that

leaves you firmly convinced of the defendant's guilt." T.L.F. 147 (emphasis added). This

instruction violated Clemons' constitutional rights by suggesting a lower standard of proof.

Appellant is aware that this instruction has been affirmed repeatedly by this Court. See e.g.

State v. Griffin, 818 S.W.2d 278, 282 (Mo. banc 1991). Appellant respectfully urges this

court to reconsider its decision in Griffin because this instruction, like the "grave uncertainty"

standard rejected by Cage, violates the mandates of the United States Constitution.
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Vifi. THE TRIAL CouRT ERRED IN DENYING DEFENDANT'S MoTIoN To SET
ASIDE TuE SENTENCE BECAUSE THE INSTRUCrI0NS GIVEN To THE JuRY
Dm NOT SUFFICIENTLY NARROW THE CLASS OF MuRrnRs To THOSE
WARRANTING DEATH AS REQUIRED BY THE EIGHTH AMENDMENT To THE
UNiTED STATES CoNSTiTUTION.

The trial court's attempt to instruct the jury on aggravating circumstances fails for a

number of reasons. The court's instructions permitted the jury to sentence Clemons to death

based upon: (1) the acts of others; (2) an aggravating circumstance - robbery - without

legally sufficient proof in the record that robbery occurred or was attempted; (3) the

assumption that the victims were raped with the understanding that they would be murdered

or otherwise made to suffer in some additional way to rape, which was not supported by any

evidence in the record; and (4) identical evidence supporting two or more aggravating

circumstances.

In addition, a review of the verdict reveals that the jury made inconsistent findings of

fact in making its determination whether certain aggravating circumstances had been

established.

Viewed alone or in the aggregate, these error require that Clemons' death sentence be

set aside.

The Eighth Amendment to the United States Constitution guarantees that capital

punishment will not be permitted if the sentencing scheme is tainted by "the risk of wholly

arbitrary and capricious action." Maynard v. Cartwright, 486 U.S. 35 (1988). A state which

"authorize[s] capital punishment has a constitutional responsibility to tailor and apply its law

in a manner that avoids the arbitrary and capricious infliction of the death penalty. Part of a

State's responsibility in this regard is to define the crimes for which death may be the

sentence in a way that obviates 'standardless [sentencing] discretion." Godfrey v. Georgia,

446 U.S. 420 (1980). Statutorily defined aggravating circumstances serve this purpose. See
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Tuilaepa v. California, 512 U.S. 967 (1994) (to be constitutional an aggravating circumstance

must "not apply to every defendant convicted of a murder, it must apply only to a subclass of

defendants convicted of murder).

A.	 The First and Second Aggravating Circumstances Listed by Instructions 36
and 41 Violated Appellant's Rights Because They Did Not Necessitate a
Finding that Clemons Was Guilty of the Aggravating Circumstance.

"An individual decision is essential in capital cases." Lockett v. Ohio, 438 U.S. 586,

605 (1978). While the acts of a co-perpetrator may be considered during the guilt phase of a

trial, "[a]s to punishment, [the defendant] must stand alone." State v. Isa, 850 S.W.2d 876,

902 (Mo. banc 1993). An instruction is constitutionally impermissible and requires reversal

of the death sentence where the jury is allowed to consider the conduct of a co-perpetrator

when assessing the punishment of the defendant. Id. at 901. The reason for this rule is clear:

To state the obvious, the death penalty differs from all other forms of criminal
sanction.... Such a judgment is of such a magnitude and so final that jury
deliberations over the subject must be carefully channeled to consider only the
legal justifications for the punishment and not the more broad, often emotional
response to the crime in general. Thus,juiy instructions setting out statutory
aggravating circumstances.. . must be unquestionably focused on the
convicted murderer's own character, record, and individual mindset as
betrayed by her own conduct.

Id., 850 S.W2d at 902 (emphasis added).

In this case, the prosecutor requested instructions which included some of the

aggravating factors authorized by Mo. Rev. Stat. § 565.032 (1996), one of which asserted that

Clemons was committed multiple murders) However, the instructions given permitted the

Instruction 36, read to the jury at the closing of the sentencing phase of the trial, lists
the aggravating circumstances charged against Clemons in relation to the murder of
Julie Kerry. T.L.F. 103-105. Instruction 41 includes the same aggravating
circumstances in relation to the murder of Robin Kerry. T.L.F. 110-12.
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jury to sentence Clemons to death for the activities of an alleged co-perpetrator. The first

two aggravating circumstances listed in Instructions 36 and 41, respectively, stated:

•	 "Whether the murder of Julie Kerry was committed while the defendant was
engaged in the commission of another unlawful homicide of Robin Kerry."
T.L.F. 103.

•	 "Whether the murder of Julie Kerry was committed while the defendant was
engaged in the attempted commission of another unlawful homicide of Thomas
Cummins." T.L.F 103.

•	 "Whether the murder of Robin Kerry was committed while the defendant was
engaged in the commission of another unlawful homicide of Julie Kerry."
T.L.F. 110.

•	 "Whether the murder of Robin Kerry was committed while the defendant was
engaged in the attempted commission of another unlawful homicide of Thomas
Cummins." T.L.F 110.

A reasonable juror could interpret these instructions to mean that the aggravating

circumstance with respect to the murder of Julie Kerry is satisfied if the jury found that

Marlin Gray murdered Julie Kerry, or, with respect to the murder of Robin Kerry, if the jury

found that Antonio Richardson murdered Robin Kerry while Clemons killed Julie Kerry. This

would permit the jury to impose punishment for the death of Julie Kerry upon Clemons based

upon Gray or Richardson's murdering her while Clemons was committing another homicide.

Similarly, it would permit the jury to impose punishment for the death of Robin Kerr)' UOfl

Clemons based upon Gray or Richardson's murdering her while Clemons was committing

another homicide. In either event, Clemons punishment would be based on the acts of

another in contravention of the Eighth Amendment. These instructions are flawed for the

same reason as the aggravating circumstance instruction in Isa, and warrants reversal of

Clemons' death sentence. See Isa, 850 S.W.2d at 902.

This Court has, in some cases, found that an erroneous instruction is not prejudicial

where the jury corrected the errors on the verdict form indicating that it was not misled or
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confused in any way. See e.g., State v. Gray, 887 S.W.2d at 387 (1995). But the verdict

sentencing Clemons to death mirrored the language used in the instructions, the jury foreman

did not insert any language to indicate that it understood that they were required to find that

Clemons was the actor responsible for both crimes listed in each instruction. T.L.F. 93, 95.

B.	 The Court Erred in Allowing the Jury to Consider Several Aggravators
Which are Unsupported by the Evidence or Which Rest on the Same
Underlying Facts, Resulting in Unconstitutional "Double-Counting."

1.	 The fifth aggravating circumstance presented to the jury was
unsupported by the evidence, and is therefore invalid.

A court may incorporate only those statutory aggravating circumstances which are

factually supported by the testimony and evidence presented at trial. Section 565.032.1(1).

In this case, the court instructed the jury in Instructions 36 and 41 that evidence supporting

the State's argument that Clemons aided and encouraged the robbery of Thomas Cummins

could be considered an aggravating circumstance. T.L.F. 105, 111. There is no evidence in

the record that Clemons, or his alleged co-perpetrators, robbed or ever attempted to rob

Cummins.

Missouri law defines robbery as forcible stealing in which the defendant, or another

participant in the crime, (1) causes serious physical harm, (2) is armed with a deadly weapon,

(3) uses or threatens the immediate use of a dangerous instrument, or (4) displays or threatens

the use of what appears to be a deadly weapon or dangerous instrument. Mo. Rev. Stat.

§ 569.020 (Vernon 1996). The trial court directed the jury to consider:

Whether the defendant committed the murder of [victim] while the defendant
was knowingly aiding or encouraging Marlin Gray or Antonio Richardson in
the perpetration or attempt to perpetrate robbery. A person commits robbery in
the first degree when he forcibly steals and in the course of stealing threatened
the use of a deadzy weapon.
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T.L.F. 105, 111. There is no evidence in the record that Clemons, Gray or Richardson was

carrying a deadly weapon.

2. Two of the aggravating circumstances considered by the jury
rely on dubious evidence that the Appellant had the intent to
steal from Thomas Cummins.

"A single, legally indivisible act of the defendant may rationally aggravate a murder

but once." Wiley v. State, 484 So.2d 339, 358 (Miss.), cert. denied, 479 U.S. 906 (1986).

The purpose of aggravators - to rationally narrow the application of capital punishment to

those convicted murders truly deserving of it - cannot be served by allowin g "double

counting" of a single aspect of the crime or single characteristic of the defendant. To ensure

that the death penalty is not arbitrarily applied in violation of the Constitution, a court should

allow a jury to consider only those aggravators which rely on different operative facts as

independent aggravating circumstances. As the Nebraska Supreme Court recognized: "[i]t is

not reasonable to. . . make the same identical facts constitute two aggravating

circumstances." State v. Rust, 197 Neb. 528, 537, 250 N.W.2d 867, 873 (Neb.) (construing

the meaning of the "murder for hire" aggravating circumstance so it would not overlap with

the "murder for pecuniary gain" aggravating circumstance), cert. denied, 434 U.S. 912 (1977);

United States v. Haines, 32 F.3d 290, 293 (7th Cir. 1994) (multiple upward adjustments of a

defendant's sentence under the Federal Sentencing Guidelines are impermissible when "both

are premised on the same conduct").

The fifth and sixth aggravating circumstances incorporated into both Instruction 36 and

Instruction 41 were:

"Whether the defendant committed the murder of [victim] while the defendant
was knowingly aiding and encouraging Martin Gray and Antonio Richardson in
the perpetration or attempt to perpetrate robbery."

T.L.F. 105, 111.
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"Whether the defendant murdered [victim] for the purpose of the defendant and
Marlin Gray and Antonio Richardson receiving money and any other thing of
monetary value from Thomas Cummins."

T.L.F. 105, 111.

The focus of both aggravating circumstances is the defendant's purported pecuniary

motive at the time the murders were committed. Both rely on the same culpable conduct; any

murder committed during the course of a robbery is ipso facto a murder committed while

attempting to receive something of pecuniary value. Wiley v. Mississippi, 479 U.S. 906, 107

S.Ct. 304, 305 (1986) (Marshall, J. dissenting from denial of cert.). Allowing "double-

counting" does nothing to further the purpose of narrowing the class of murderers eligible for

the death penalty.

The additional factor does not distinguish this robbery-murder from other robbery

murders. However, double-counting of aggravators has the grave potential of misleading a

jury. Pursuant to the Missouri death penalty scheme, jurors are charged with the

responsibility of "weighing" and "balancing" any aggravating and mitigating factors. Mo.

Stat. § 560.030. Inherent in this balancing process is the potential for reaching a decision by

"tallying" the items for and against the defendant. Cook v. State, 369 So.2d 1251, 1257 (Ala.

1978) (trial judge erred in allowing the jury to consider two overlapping aggravating factors -

capital felony in the course of a robbery and capital felony for pecuniary gain - because it

"in effect condemn[s] [defendant] twice for the same culpable act, stealing money").

"Tallying" is impermissible. Yet, it is likely to be furthered by double-counting.

Moreover, even if a jury does not make its decision based upon the quantity of aggravating

factors, double-counting may direct a jury to give more weight to one aspect of the crime

over the other factors it is required to consider.
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Because double-counting is inappropriate and constitutionally impermissible, this court

must strike one of the aggravators as invalid. Thus, only the aggravator that invokes the

supposed robbery can remain. However, as discussed above, this remaining aggravator cannot

stand because it is not supported by the evidence.

3.	 Two of the aggravating circumstances considered by
the jury rely on the facts supporting the allegations
that the victims were raped.

The fourth aggravating circumstance put forth by the State in both Instruction 36 and

Instruction 41 was the fact that the murder was committed following a rape or attempted rape.

T.L.F. 103, 110. The seventh aggravating circumstance asked whether the murders involved

"depravity of mind" and were "outrageously and wantonly vile, horrible, and inhuman."

T.L.F. 104, 111. Because this language is unconstitutional if not further refined, Furman v.

Georgia, 408 U.S. 238 (1972), the court also instructed the jury that it must find (1) that the

defendant "inflicted pain and emotional suffering" upon the victims "for the purpose of

making them suffer before dying" and (2) that defendant "committed repeated and excessive

acts of physical abuse" upon the victims and "the killings were therefore unnecessarily

brutal." T.L.F. 104-105, 110-111.

On its face, the fourth aggravating factor invokes the evidence relating to the rapes in

this case. As to the seventh aggravator the record is simply devoid of any facts which

could support a finding that the defendant inflicted suffering or was otherwise brutal other

than the sexual assault.

This Could should note that this aggravator as listed in Instruction 41 is invalid for
another, wholly independent reason. Missouri's sentencing scheme requires the jury
write in its verdict, with specificity, the basis for its decision to sentence the defendant
to death. Mo. Rev. Stat. § 565.030(4) (Vernon 1996). The court instructed the jury
to do so. T.L.F. 116. The record, which was certified by the clerk of court as
required by Missouri law, does not include the jury's findings as to this aggravator.
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All murders are by their very nature violent; "a person of ordinary sensibility could

fairly characterize almost every murder as 'outrageously or wantonly vile, horrible and

inhuman." Maynard v. Cartwright, 486 U.S. 356, 363 (1988). However, this crime did not

involve torture, either physical or psychological, nor did it involve a prolonged death. State

v. Preston, 673 S.W.2d 1, 10-11 (Mo. banc), cert. denied, 469 U.S. 893 (1984). There is no

evidence in the record that Clemons told the victims that they were going to die and that the

rapes were then carried out in order to make the victims suffer. These facts - or lack thereof

- differentiates this crime from those which have been traditionally deemed "heinous and

cruel." It also shows that the only fact the jury could have used to support its findings was

the sexual assault. By invoking the same indivisible acts, these two aggravators asked the

jury to "double-count." Therefore, one of the aggravators must be invalidated.

C.	 The Jury Reached Several Inconsistent Conclusions Regarding the
Aggravating Circumstances and Therefore They Cannot Stand.

While Missouri follows the general rule that "consistency in the verdict is not

necessary," United States v. Powell, 469 U.S. 57, 62 (1984), there are cases where reversal is

warranted due to repugnancy in the verdict. See, e.g., State v. Staten, 478 S.W.2d 265, 266

(Mo. 1972) (reversal of conviction necessary where jury acquitted defendant on one charge

which was a constituent element of the crime for which they found the defendant guilty). As

far back as 1932, the United States Supreme Court recognized that irreconcilably inconsistent

verdicts require reversal:

One accused in different counts of an indictment of the same crime, there being
no difference in the means alleged to have been employed, may not be
adjudicated guilty on a verdict of conviction on one count and of acquittal on
the other.... Where there is a verdict of not guilty on one count and a verdict
of guilt on another, and the former necessarily determines that the evidence
failed to establish a fact which is an essential ingredient of the offense charged
in the other count, then, in determining whether the evidence was sufficient to
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sustain the finding of guilt, the court must exclude from consideration the fact
so found in favor of the accused.

Dunn v. United States, 284 U.S. 390, 402 (1932) (emphasis added).

The two sentencing verdicts reflect a confused jury which did not act rationally. The

jury concluded in its verdict regarding the death of Robin Kerry that she was killed during the

robbery of Thomas Cummins, although this was not supported by legally sufficient evidence.

They also concluded that Clemons directed others to murder her. T.L.F. 95-96. However,

the jury did not determine she was killed so that the defendants could avoid arrest.

In striking contrast, as to Julie Kerry's death, the jury rejected the allegations that she

died as part of a robbery and that the defendant directed others to kill her. T.L.F. 93-94. At

the same time, they decided that Julie Kerry was killed so that the defendants could avoid

detection and escape punishment. Under any conceivable interpretation of the record, the jury

should have been consistent on these points.

The evidence shows that the two victims were thrown from the bridge in rapid

succession by the one person. See Exhibit 136, T.Tr. 1699 (Cummins) There are no facts

which point to two individuals being involved in the pushing. If a robbery occurred, and

defendant strongly contests that there is any evidence in the record of such a crime, then both

victims were killed after the robbery. There can be no rational explanation for the jury's

conclusions that only one woman was murdered during a robbery. The inconsistent result of

the jury's deliberations show the lack of facts supporting the allegation that a robbery, or

attempted robbery, occurred.

Similarly, assuming the jury believed that Clemons directed another person to kill

anyone, the only logical conclusion that can be reached on the record in this case is that he

directed the someone to kill both women. However, the jury did not reach this conclusion,
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instead it expressed the totally inconsistent view that he directed Robin's death, but not

Julie's. Under no set of facts supported by the record could this decision been rationally

made.

Finally, the jury's inconsistent conclusions about why these women were killed defies

logic. The jury found that Julie Kerry was killed to escape detection. As there was no

evidence on this point, the jury must have inferred this from the simple fact that the women

were killed after the commission of a crime. Yet, if the jury inferred this motive as to one

victim, they rationally should have done so as to the other. They did not. Because these

conclusions are irreconcilable under any reasonable reading of the evidence at trial, the

aggravating factors must be stricken.

Two public policy rationales underscore the Powell rule: (1) it is unclear which side

benefits from the inconsistent verdict, and (2) numerous challenges based upon inconsistent

verdicts would be administratively unworkable. Although these policies are important, "in

capital cases . . . these are unique threats to life and liberty." State v. Barton, CR. No. 77147,

Slip. Op. at 4 (Mo. November 19, 1996). The countervailing interests in death penalty cases

mandate that irreconcilable factual findings about aggravating factors must invalidate the

jury's use of these factors.

This Court's logic in State v. Clemons, 643 S.W.2d 803, 805 (1983), should apply

here. In that case, the defendant was found guilty of first-degree murder and manslaughter.He

challenged his conviction to the extent that these verdicts were inconsistent. In applying the

general rule regarding inconsistent verdicts, this Court noted that "the jury's decision not to

convict defendant of felony murder is not necessarily evidence that they acquitted him of the

felony, but instead could imply a desire by the jury to reduce his punishment for that crime.

'Juries frequently convict on some counts and acquit on others not because they are
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unconvinced of guilt but simply because of compassion and compromise." Clemons, 643

S.W.2d at 805. In this case, the jury twice sentenced the Appellant to death. This verdict did

not result from compassion or compromise.

D.	 The Numerous Invalid Aggravating Factors Considered By The Jury
Tainted The Sentences So Extensively That This Court Must Strike Them.

1.	 Missouri's Sentencing Scheme For The Death Penalty Is A
"Hybrid" System Which Requires This Court Conduct Either A
Harmless Error Review Or To Re-Weigh The Valid Factors Which
Remain.

"What happens when an unconstitutional aggravator has been submitted to the

sentence depends, in part, on whether the state sentencing scheme involves weighing of

aggravating and mitigating circumstances." Davis v. Executive Director of Department of

Corrections, 1996 WL 657856, at *13 (10th Cir. Nov. 13, 1996). While the United States

Supreme Court has reviewed the standards to be applied by an appellate court in both

"weighing" and "non-weighing" states, it has not considered the standard to be applied in

those jurisdictions which have implemented a system with characteristics of both. Recent

Missouri cases have decided that the Missouri scheme is a "non-weighing" one. See, e.g.,

State v. Tokar, 918 S.W.2d 753, 771 (Mo. bane), cert. denied, 117 S.Ct. 307 (1996); State v.

Weaver, 912 S.W.2d 499, 522 (Mo. bane 1995), cert. denied, 117 S.Ct. 153 (1996).

However, a closer inspection reveals that the system is better described as a hybrid one.

In a weighing jurisdiction, after finding the defendant guilty of capital murder, the jury

must determine whether one or more statutory aggravating factors have been satisfied. If the

jury finds this threshold has been satisfied, "it must weigh the aggravating factor or factors

against the mitigating evidence." Stringer v. Black, 503 U.S. 222, 229 (1992). When an

unconstitutional aggravator is submitted to the jury in a weighing state, an appellate court
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may (1) independently reweigh the aggravating and mitigating factors, omitting the

unconstitutional one, or (2) conduct a harmless error analysis. Clemons v. Mississippi, 494

U.S. 738, 750 (1990). The purpose of this exercise is to ensure that the sentence rests on

firm ground despite the constitutional violation. Middleton v. Evatt, 77 F3d 469 (4th Cir.

1996).

By contrast, a jury in a non-weighing state should, upon finding that one or more

statutory aggravating factors has been satisfied, consider all aggravating and mitigating

evidence, without focusing on the statutory aggravating factors, and determine whether the

defendant should be condemned to death. Stringer, 503 U.S. at 229-30. In these

jurisdictions, an appellate court may uphold the death sentence even when an unconstitutional

mitigating factor has been submitted to the jury as long as at least one valid aggravating

factor remains. Zant v. Stephens, 462 U.S. 862 (1983); State v. Sloan, 756 S.W.2d 503 (Mo.

banc 1988), cert. denied, 489 U.S. 1040 (1989).

However, Missouri's capital sentencing structure contains elements of both sentencing

schemes. The Missouri scheme includes four steps. First, the jury must unanimously agree

that at least one of the statutory aggravating circumstances exists. Mo. Rev. Stat. § 565.030

(4)(1); T.L.F. 102, 106, 110, and 113. Second, once this threshold is satisfied, the jury must

decide whether these statutory factors and any other evidence warrant the imposition of the

death penalty. Mo. Rev. Stat. § 565.030(4)(2); T.L.F. 106, 113. Third, if the jury finds that

the death penalty is warranted, the jury must consider evidence in mitigation and determine

whether such evidence is "sufficient to outweigh the evidence in aggravation." State v.

Wh4field, 837 S.W.2d 503, 511-512 (Mo. banc 1992) ("The jury must weigh the aggravating

circumstances against the mitigating circumstances.") Mo. Rev. Stat. § 565.030(4X3); T.L.F.
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107, 114. This stage, which requires a weighing of evidence is the main characteristic of

weighing states. Stringer, 503 U.S. at 229. Fourth, and finally, if the jury decides the

mitigating evidence does not outweigh the aggravating factors, it must decide whether to

sentence the defendant to death. Mo. Rev. Stat. § 565.030(4)(4); T.L.F. 108, 115. This

review of the totality of the circumstances is indicative of a non-weighing sentencing

structure.

The instructions given to the jury in this case highlight the hybrid nature of the

Missouri system:

"Each of you must then determine whether one or more mitigating
circumstances exist which outweigh the aggravating circumstance or
circumstances found to exist." T.L.F. 107, 114.

"If each juror finds one or more mitigating circumstance [sic] sufficient to
outweigh the aggravating circumstances found to exist, then you must return a
verdict fixing defendant's punishment as imprisonment for life. . ." T.L.F.
107, 114.

"[Y]ou are not compelled to fix death as the punishment even if you do
not find the existence of one or more mitigating circumstances sufficient
to outweigh the aggravating circumstance or circumstances which you
find to exist. You must consider all the circumstances in deciding
whether to assess and declare the punishment at death." T.L.F. 108,

115.

The focus on the weighing of aggravators makes the Zant rule inappropriate in Missouri.

Colorado employs a similar hybrid scheme. The Colorado system requires that a jury

weigh the mitigating and aggravating circumstances and then look at all the facts to decide if

a death sentence is warranted. Davis, 1996 WL 657856 at *14 (citing People v. Tenneson,

788 P.2d 786, 789 (Cob. 1990)). In discussing the standard of review to apply if an

unconstitutionally invalid aggravating factor instruction had been considered by the jury, the

Tenth Circuit stated:
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"While the fourth step in the sentencing process does indeed appear to give
the jury the opportunity to consider any and all reasons for imposing a sentence
of life or death, [a prior step] clearly and specifically requires the jury to weigh
aggravating and mitigating factors. The jury does not reach the fourth step
unless is has determined that any mitigating factors do not outweigh the proven
statutory aggravators. Because weighing thus performs a critical function in
the jury's sentencing scheme, we apply the Clemons harmless error analysis."

Id. at * 12. As in Davis, this Court should employ a harmless error analysis or reweigh the

various factors as directed in Clemons; it cannot simply assume that the unconstitutional

factors employed in this case did not infect the ultimate sentence.

Even if this Court finds that in general, Missouri's hybrid scheme is more like a non-

weighing state and therefore Zant is controlling, in this case the jury used a de facto weighing

scheme. The court repeatedly highlighted the need to consider the statutory aggravating

circumstances:

Instructions 37 and 42: it is "your duty to decide whether the aggravating
circumstance or circumstances are sufficient to warrant the imposition of death
as punishment of defendant. In deciding that question you may consider: All
of the evidence relating to the murder of [victim's name] and any of the
aggravating circumstances referred to in [Instructions 36 and 411 which you
found beyond a reasonable doubt. T.L.F. 106, 113.

Instructions 38 and 43 : "if you decide that one or more sufficient aggravating
circumstances exist to warrant the imposition of death as submitted in
[Instructions 36 and 41], each of you must then determine whether one or more
mitigating circumstances exist which outweigh the aggravating circumstance."
T.L.F. 107, 114.

This focus on the statutory factors is a characteristic unique to weighing jurisdictions. Flamer

v. Delaware, 68 F.3d 736, 766 (3rd Cir. 1994) ("the jury in a "non-weighing state is not

required - and, indeed, is not permitted - to weigh statutory aggravating factors as such in

deciding whether to impose the death penalty.") (Lewis, J. dissenting), cert. denied, 116 S.Ct.

807 (1996). Moreover, the jury was required to list in its verdicts those statutory aggravating
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factors upon which it relied. T.L.F. 93-96, 109, and 116. The Third Circuit has noted that in

a non-weighing state, requiring a jury to list those statutory aggravating factors upon which it

relied is "potentially misleading and injects unnecessary confusion into the jury's

deliberations." Flamer, 68 F.3d at 754 n.20.

The system by which Clemons was twice sentenced to death was clearly influenced by

several invalid factors. The verdict directly shows that the jury weighed evidence and relied

upon invalid factors in doing so. We cannot assume in this case that "it would have made no

difference if the thumb had been removed from death's side of the scale." Stringer, 503 U.S.

at 232, 112 S.Ct. at 1137.

2.	 The Invalid Instructions On Aggravating Circumstances Were Not
Harmless Error And This Court Must Invalidate Clemons' Death
Sentences.

As discussed above, Clemons' jury was instructed to consider many invalid

aggravating circumstance instructions with regard to both murders. Like a red shirt laundered

with the whites, the inevitable result of these invalid instructions was to bleed and

contaminate the jury's deliberation with respect to Clemons' punishment The jury was

instructed to consider these factors and weigh them against the mitigating evidence. T.L.F.

107, 114. The verdicts plainly show that the jury relied on the invalid instructions in

sentencing Clemons to death. T.L.F. 93-96. These errors, viewed alone or together, require

that the death sentence imposed on Clemons be set aside.
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IX. THE TRIAL COURT ERRED IN SUBMITTING THE CHARGE OF CAriTAL
MURDER To THE JURY BECAUSE No RATIONAL JURY COULD HAVE Fouin
PROOF OF "INTENT" OR "DELIBERATION" BEYOND A REASONABLE
DOUBT; THERE WAS No EVIDENCE IN THE RECORD THAT CLEMONS
ACTUALLY ETILFJ) OR INTENDED To KILL ANYBODY, LET ALONE THAT
HE Dm So AFrER "COOL REFLECTION".

Clemons was not charged with committing the murders. He was only charged with

being an accomplice to the murders. But under Missouri law, in order to be guilty as an

accomplice to the murders the State must have shown beyond a reasonable doubt that he

participated in a killing "after deliberation upon the matter." Mo. Rev. Stat. § 565.020

(1994). There was no evidence to support a jury verdict on this charge. Accordingly, the

trial court erred in submitting the case to the jury (T.Tr. at 3184).

A. Deliberation is an Element of Capital Murder

Deliberation is "cool reflection for any length of time no matter how brief." Mo. Rev.

Stat. § 565.002(3) (1994). Deliberation separates capital murder from lesser offenses. It is a

substantive element of the crime of first degree (capital) murder. See Mo. Rev. Stat

§ 565.020 (1994); see also State v. Brown, 867 S.W.2d 530, 535 (Mo. App. 1993).

B. Conviction upon Insufficient Evidence of Deliberation Violates the Eighth
and Fourteenth Amendments of the U.S. Constitution and Article One of
the Missouri Constitution.

Deliberation requires proof that defendant deliberately took a life. See State v. Grim,

854 S.W.2d 403, 405 (Mo. banc), cert. den. 510 U.S. 997 (1993). A rational jury could not

have found, beyond a reasonable doubt, that Clemons deliberately willed the victims to die.

See Jackson v. Virginia, 443 U.S. 307 (1979) (state conviction upon legally insufficient

evidence violates Fourteenth Amendment). Accordingly, his conviction violated the Eighth

and Fourteenth Amendments to the United States Constitution and Article 1, Subsection 10 of

the Missouri Constitution. Those Amendments require that the state prove beyond a
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reasonable doubt that Clemons personally and deliberately took a human life. See, e.g., State

v. O'Brien, 857 S.W.2d at 217.

Without proof of deliberation, Clemons' conviction and death sentence also violates

the Eighth and Fourteenth Amendments of the United States Constitution and Article I,

Subsection 21 of the Missouri Constitution. Without deliberation, the State has not narrowed

the class of defendants eligible for death.

C.	 The State Did Not Show Beyond a Reasonable Doubt That Clemons,
After Cool Deliberation, Participated in the Kerry's Deaths.

The State had to show that Clemons deliberated; the State thus had to show evidence

of Clemons 's state of mind. It did not. Instead, the State offered evidence as to the intent of

Richardson, Gray and Winfrey. The State then asked the jury to impute that intent to

Clemons. That was error.

In O'Brien, this Court reversed a conviction of first degree murder. O'Brien had

participated in a robbery, but had not participated in murder during the robbery. This Court

concluded that the evidence might support a finding that O'Brien deliberately participated in

the robbery. However, there was no evidence that O'Brien personally deliberated about the

killing:

Where the defendant is simply an accessory and does not participate in the act
of killing, any inferences which may be raised by the manner in which the
victim was killed cannot serve to prove the defendant's premeditation. Where
an accomplice has been found guilty of first degree murder, the evidence of the
defendant's own actions must be sufficient to support an inference of his
having premeditated upon the eventual death of the victim.

857 S.W.2d at 219 (emphasis added).

This Court stated that no one can be guilty of capital murder without an individualized

finding of deliberation: "[W]hile the act of homicide may be imputed to an accessory, the

element of deliberation may not be." Id. at 218; see also State v. Ervin, 835 S.W.2d 905, 923
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(Mo. banc 1992) ("[A] first-degree murder instruction premised on accessory liability must

ascribe deliberation to the defendant.").

Jury instructions 6 and 13 show that Clemons was tried as an accomplice. T.L.F. 149,

161. Thus, there must be evidence that directly proved his mental state. The State had to

prove that Clemons himself harbored an intent to kill. The State's evidence at most shows

that Clemons participated in rape and robbery, and was present during the killings. It does

not show that Clemons harbored an intent to kill. 0 'Brien thus requires reversal.

Nor did the State establish the other elements of accomplice liability. To show that

Clemons was an accomplice in murdering the Kerrys, "the prosecution must [have proven]

that he aided in the crime with the purpose of promoting the commission of that crime."

State v. Six, 805 S.W.2d 159, 164 (Mo. banc 1991), cert. den., 502 U.S. 871 (1991) (holding

that defendant participated in the murder by, inter alia, "cut[ting] Mrs. Allen's [not the

murder victim] throat from the right corner of her jaw to the left side of her jaw"); State v.

Isa, 850 S.W.2d 876, 902-03 (Mo. banc 1993) ("[l]t is never permissible to sentence a person

to death for acts of another.").

There is no evidence that Clemons intended to kill, or ever considered that others

would kill. Accordingly, the conviction must be reversed.

D.	 The State Tried to Substitute Inferences for Direct Evidence
That Clemons Acted With Cool Deliberation; But the Only
Facts Available Were Equally Consistent With the Inference
That Clemons Did Not Act With Cool Deliberation, Thus
Preventing the State From Relying On Those Facts to
Support Its Case.

The State had no direct evidence that Clemons intended to kill, or even knew that

anyone was going to be killed. All it could do was point to certain facts and ask the jury to

infer intent and deliberation. But in order to use factual inferences to convict a man of
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murder, the facts must support only the inference of guilt. Facts that can support either

innocence or guilt are not a basis for a conviction of capital murder. As the Court explained

in State v. Roberts, 709 S.W.2d 857, 862 (Mo. banc), if "two equally valid inferences can be

drawn from the same evidence, the evidence does not establish guilt beyond a reasonable

doubt." (quoting State v. Black, 611 S.W.2d 236, 240 (Mo. App. 1980) (emphasis added),

cert. den. 479 U.S. 946 (1986). See also State v. Dooley, 919 S.W.2d 539, 541 (Mo. App.

1995) (if "the evidence presents two equally valid inferences.. . the trial court lacks the

power to convict and the appellate court must reverse"); State v. Gardner, 737 S.W.2d 519,

521 (Mo. App. 1987) ("The federal constitutional requirement of establishing guilt beyond a

reasonable doubt dictates the rule in the Black case take precedence over the usual standard

for review in appeals alleging insufficient evidence.").

The most powerful circumstantial evidence that a defendant intended to take a human

life - that the defendant actually killed the victim - is glaringly absent in this case. Nor are

there any of the other types of evidence Missouri courts have traditionally relied upon to

support an inference of deliberation. See generally Wayne R. LaFave and Austin W. Scott,

Jr., Substantive Criminal Law, § 7.7 (1986); People v. Anderson, 447 P.2d 942 (Cal. 1968).

Such evidence includes the use of a weapon, evidence of premeditation, and a method of

killing that required preparation. None are present here.

The State cannot simply point to the homicide and say that this fact, standing alone,

supports an inference of deliberation. See Guam v. Atoigue, 508 F.2d 680, (9th Cir. 1974)

("It is, of course, impermissible to infer the requisite premeditation from the mere fact of

killing."), especially in this case, in which the defendant was not the actual killer. See
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O'Brien, 857 S.W.2d 212 (knowledge of co-defendant's intent to commit a felony which

unexpectedly leads to a death is insufficient to find intent to kill).

The State is thus left to point to facts about the crime, and argue inferences based

upon those facts. A jury may infer deliberation from the circumstances surrounding the crime

only if those circumstances are consistent only with deliberation and intent. See, e.g., State v.

Storey, 901 S.W.2d at 895 (multiple injuries committed in the process of killing the victim

constitute deliberation). The same rule thus applies to facts about the crime as to all other

facts: inferences are proper only if they are consistent only with guilt.

That is not the case here. The crimes, and the murders, were allegedly impulsive acts.

There is no testimony that any of his companions ever told Clemons that they were goin g to

kill anyone; in fact, the last-minute nature of the killings suggests that it was an impulsive

act, not a planned act. There is nothing to suggest that Clemons should have foreseen that his

companions would take the step from rape and robbery to homicide.

Yet that is what the State urged. Essentially, the State argued that because Clemons

was found to have participated in rape, he cooly deliberated in murder. That was error.

The State argued that because Gray said he felt like assaulting someone, that Clemons

must have leaped to the conclusion that Gray was going to commit murder (although Gray

had never committed any kind of violent crime), and that Clemons cooly deliberated and

approved of that There is no evidence to support that conclusion.

The State argued that because Clemons heard threats, he somehow leaped to the

conclusion that the others were thinking of murder. That was error.

The State argued that because Clemons walked the Kerrys and Cummins to the

manhole cover, he knew they were going to be killed, rather than simply placed in a place

where they could not see where Richardson, Gray and the others were going. This was error.
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In short, the State argued a series of inferences. But those same facts also support an

inference that Clemons did not know what was going to happen, and did not cooly deliberate

about possible homicides. Thus, it was error for the case to go to the jury.

1.	 An intent to commit other crimes does not justify a
jury finding that Clemons intended to kill, and cooly
deliberated about homicides by others.

The State claims that because Clemons confession included confessing to rape, that the

jury could infer intent to murder. The State is wrong. Participating in rape and robbery is

not proof of intent to murder. See State v. Gray, 887 S.W.2d at 376, ("{T}he statute requires

not merely the deliberation of forcible rape and robbery, but deliberation of the killing of a

person")

Indeed, it is a general rule that committing a crime does not create an inference of

intent to kill or cool deliberation about a homicide. See State v. Lindsey, 507 S.W.2d 1, 2

(Mo. banc 1974) ("the crime of stealing from a dwelling house does not stand in lieu of the

necessary ingredient of deliberation").

In fact, the repeal of the previous first degree felony murder law, Mo. Rev. Stat.

§ 559.010, (repealed September 28, 1975, 1975 Laws of Mo. 408), demonstrates a specific

legislative intent to ensure that defendants who do not deliberately participate in a murder are

not found guilty of first degree murder. See State v. Lane, 629 S.W.2d 343, 346 (Mo. banc

1982).

The State's basic error in this inference is repeated in its other inferences. It refuses

to recognize that murder is indeed a different type of crime. A willingness to commit other

crimes, including assault, does not mean that the State can simply assume a willingness to

commit murder. Yet that type of inference is all that the State could offer.
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2. Gray's comment that he might be willing to commit assault
does not offer support for an inference that Clemons knew
that Gray was also considering homicide, and that Clemons
cooly deliberated on that possibility and agreed with it.

The State argues that when Daniel Winfrey said he heard Marlin Gray say "I feel like

hurting somebody," Tr.T. at 2025, this supports an inference as to Clemons's state of mind.

It does not. That fact is equally consistent with the inference that Gray was considering

assault, not murder. Moreover, whatever this piece of multiple hearsay may prove about

Gray's state of mind, it proves nothing about Clemons' deliberation.

Assuming Clemons heard this comment, the most that could be said is that he knew

that Gray might cause physical injury. There is no basis for the leap to the conclusion that

Clemons agreed with this statement, and indeed went beyond it to form an intent to kill. As

this Court has held, when there is "equal support for either of two inconsistent inferences as

to an ultimate and determinative fact, there is a failure of proof beyond a reasonable doubt."

State v. May, 689 S.W.2d 732, 736 (Mo App. 1985).

Certainly there was nothing in Gray's history to suggest he would commit murder. In

fact, Gray had never been convicted or accused of a violent crime. There is no basis for the

State to argue that Clemons must have known that this one statement, if made, showed an

intent to kill by Gray.

Indeed, the State is turning its burden on its head. The law requires that the State

must show for each inference that only the inference of guilt is possible. Instead, the Stale

takes one of a series of possible inferences, and then piles it on top of another of a series of

possible inferences, until it has constructed the inference it needs.

Constructing an essential element of crime by this elaborate structure of inferences

violates the law and the Constitution. See, e.g., People v. Weiss, 635 N.E.2d 635, 639 (111.
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App. Ct. 1994) ("The State must present sufficient evidence from which an inference of

knowledge can be made, and any inference must be based on established facts and not

pyramided on intervening inferences."); State v. Brown, 672 So.2d 648, 650 (Fla. Ct. App.

1996) ("Circumstantial evidence is insufficient when it requires pyramiding of assumptions or

inferences in order to arrive at the conclusion of guilt."); see also State v. Diaz, 654 A.2d

1195, 1202 (R.I. 1995); People v. Dumas, 595 N.Y.S.2d 644, 646 (N.Y. Supr. 1992).

3. Threats made to Cummins demonstrate that
Clemons and/or his co-defendants lacked the
mental state required for capital murder

The State relies on threats made in the course of the robbery. But those threats,

although suggestive of a willingness to commit assault, do not support a claim that Clemons

knew his companions were contemplating murder.

Gray's insinuation that he would shoot ("pop") Cummins if he resisted, T.Tr. 1932-33

(Cummins), does not imply deliberation by Clemons. Indeed, it supports the inference that

Clemons had no reason to believe Gray's threats were serious. Gray did not have a gun. His

threat was just an idle threat, made by someone who could not carry it out. Based on those

facts, the most obvious inference about Clemons's state of mind is that he did not believe

Gray, who had no history of violence, would actually kill anyone.

The only other threat is further support for the inference that Clemons had no reason

to believe anyone would be killed. The threat made to Cummins that "if you tell anybody,

we're going to come and get you," noted in State v. Gray, 887 S.W.2d at 375, but absent

from the record in the instant case,- demonstrates that the threats were simply being made

The failure of trial counsel to raise the issue of the threats to Cummins demonstrates
that counsel was constitutionally ineffective. This evidence, if introduced at the
penalty phase of the trial, would have been powerful evidence against deliberation, and
might have resulted in a more lenient sentence.
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to keep Cummins and the others silent. That is not consistent with murder, but it is

consistent with Clemons's belief that no one would be killed.

4.	 Testimony that Clemons walked the victims to the manhole is
more consistent with a lack of deliberation by Clemons as to
the subsequent killings than it is with a finding of
deliberation.

The State pointed to testimony that Clemons placed a coat over the victims' heads and

led them down the manhole. Again, this does not conclusively show Clemons cooly

deliberated about possible homicide. Instead, it is consistent with the inference that Clemons

believed the victims were being led to a platform under the Bridge in order to make it hard

for them to leave until after Clemons and the others had escaped. Indeed, this is the more

plausible inference, because it is combined with the two threats made earlier. Both threats are

consistent with a plan to intimidate the victims, which is inconsistent with homicide.

Thus, just as with all its other inferences, the most that the State can offer is the

suggestion that the facts could support an inference of deliberation. But the State must offer

more than that. It must offer facts that must support an inference of deliberation. It did not

do so.

That Clemons might have had the opportunity to deliberate while in the manhole

cannot give rise to an inference of deliberation. See State v. Lane, 497 S.W.2d 207, 209 (Mo.

App. 1973) ("[T]he fact that the accused may have been present at the scene of the crime or

that he may have had the opportunity to commit the offense is not [sufficient] circumstantial

evidence to justify conviction."); State v. Castaldi, 386 S.W.2d 392, 395 (Mo. 1965);

Hemphill v. United States, 402 F.2d 187, 189 (D.C. Cir. 1968) ("[T]he jury may not find

premeditation solely from the fact that defendant had time to premeditate").
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5.	 Statements made after the killings.

Because the element of deliberation depends on whether the defendant, at or before the

time of the killing, acted with cool reflection, the defendant's statements or actions after the

fact have little bearing on the question of deliberation. See Austin v. United States, 382 F.2d

129 (D.C. Cir. 1967) (holding that defendant's effort to avoid detection and punishment after

the fact is not relevant to deliberation); People v. Anderson, 447 P.2d 942 (Cal. 1968) (same);

Wayne R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law, § 7.7 (1986)

("Conduct after the killing.. . is obviously not relevant for the purposes of showing

premeditation and deliberation, as it only goes to show the defendant's state of mind at the

time and not before or during the killing.").

The specific after-the-fact statements made in this case are particularly incapable of

supporting an inference of deliberation. For example, Gray's purported statement that

Richardson had been "brave" for pushing the Kenys off the bridge, T.Tr. 2055, may arguably

relate to Richardson's mental state, or to Gray's, but certainly not to Clemons's. See State v.

Gray, 887 S.W.2d at 375. Similarly, Clemons' reported statement that "[w]e threw them off',

T.Tr. at 2049) says nothing about Clemons's mental state during or immediately prior to the

killings, and is entirely consistent with non-deliberated second degree murder. The lower

courts erred in permitting such inferences regarding the act of killing to supply mens rea for

first degree murder.

The State was required to offer facts conclusively showing that Clemons cooly

deliberated and intended the deaths of the victims. It did not do so. Accordingly, the verdict

must be set aside.
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X. THE TRIAL COURT ERRED IN SENTENCING APPELLANT TO DEATH; THE
DEATH SENTENCE THUS MUST BE REVERSED BY THE SUPREME COURT OF
MISSOURI PURSUANT TO THE PROPORTIONALiTY REVIEW REQUIRED BY

§ 565.035

Mo. Rev. Stat. § 565.035 requires this Court to conduct an independent review of all

death sentences. The Court is directed to consider the punishment as well as any errors

raised on appeal, and to determine whether the sentence of death is excessive or

disproportionate to the penalty imposed in -similar cases considering both the crime, the

strength of the evidence and the individual circumstances of the defendant. This Court must

compare the mitigating and aggravating circumstances to determine the validity of the

disproportionately claim asserted on appeal. State v. Ramsey, 864 S.W.2d 320, 327 (Mo.

banc 1993), cert. denied, 1145 S.Ct. 1664 (1994).

Appellant respectfully submits that his death sentences is disproportionate to those

sentences received by similar defendants because it is more severe than the sentence received

by many similarly situated defendants, and that it is as severe as the sentence received by

defendants who committed more heinous crimes, and had fewer mitigating circumstances.

This Court should consider cases in which the defendant was an accomplice, and cases in

which the crime was more vile and heinous, but the jury refused to impose the death penalty.

A.	 Sentencing Demons to Death is Disproportionate to Other
Capital Cases in Which the Defendant was not the Actual Killer

There is no evidence that Clemons pushed either of the Kenys off the Bridge. There

is no evidence that Clemons had any hand in the method or manner of the actual killing, that

he planned the killing or the method of killing, or that the he had any advance knowledge that

the Kerrys would be killed or the m-anner in which they would be killed.

In State v. Roberts, 738 S.W.2d 606 (Mo. banc 1987), the defendant, an accomplice of

the actual killer, was convicted of first-degree murder and sentenced to life imprisonment
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without eligibility for parole. In Roberts, the defendant shot the victim in the face at a range

of only three feet, but did not kill him. Defendant and his accomplices, stuffed the victim

into the trunk of a car and drove to a bridge. Once there, two of the accomplices laid the

victim at the edge of a bridge. According to one of the accomplices, the victim still had a

pulse so [defendant] pointed his gun at him saying "Well, I'll just finish this right now." Id.

at 607. Another accomplice stopped him, pulled out his own .357 magnum, and shot the

victim in the head. The force of the bullet propelled Tracy off the bridge and into the water

causing him to drown to death. In spite of the defendants prior criminal record, and his direct

participation in the homicide, the jury did not sentence him to death. Clemons had no prior

criminal record, and did not directly participate in the homicide. The defendants in Roberts

had undoubtedly deliberated and attempted to kill the victim by shooting him in the face at

close range. Additionally, the defendant would have actually killed the victim, but for his

accomplice's intervention. Similarly, in State v. Williams, 611 S.W.2d 26 (Mo. banc 1981),

the defendant, was convicted of capital murder although she was not the actual killer. After

repeated efforts the defendant successfully solicited an acquaintance to kill her husband. The

jury recommended life imprisonment. The depravity of mind of Mrs. Williams as an

accomplice in arranging for the paid murder of her husband is by far more reprehensible than

Clemons' as an accomplice, yet she received only life imprisonment.

B.	 Affirmation of the Death Penalty is Disproportionate to Factually Simihr
Cases in which the Crimes were Clearly More Vile and Heinous Yet the
Defendants Received a Life Sentence

If the death penalty were to be affirmed here, it would be disproportionate to the

penalty imposed in similar or worse cases. In State v. Harper, 713 S.W.2d 7 (Mo. App.

1986), the defendant was convicted of two counts of capital murder while attempting to rob
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the victims at gunpoint of money and drugs. Upon discovering that the victims could identify

one of his accomplices, the defendant said they had to be "knocked" and proceeded to pistol-

whip one victim, shoot and kill one other victim, and shoot at and possibly kill a third victim.

Defendant was convicted of two counts of capital murder, he was not sentenced to death.

The defendant's actions in Harper are far more reprehensible than Clemons'. In

Harper, the defendant had a gun which he brought to one of the decedent's home, he himself

shot at or pistol-whipped each of the three victims, killing at least one of the two murder

victims. According to State v. Ramsey, 864 S.W.2d at 327, "...the statutory requirement is

designed by the legislature as an additional safeguard against arbitrary and capricious

sentencing and to promote evenhanded, rational, and consistent imposition of death

sentences." (emphasis added) No principled means can be found to justify sentencing

Clemons but not Harper to death.

Further, Clemons' case is unlike those in which defendants are generally sentenced to

death. For example, in Ervin, 835 S.W.2d 905, defendant was found guilty of two counts of

first-degree murder committed during the course of a robbery and sentenced to death. Both

victims, a mother, 75 and son, 49, had been suffocated to death in their home with trash bags

defendant had purchased at least three days in advance of the crime for the purpose of

committing the crime. In Ervin, unlike Clemons, there is significant premeditation because

Ervin purchased plastic gloves to protect his identity and trash bags in order to suffocate the

occupants of the house. Ervin also had a prior murder conviction. There is no evidence in

the record to confirm that Clemons had any premeditated intent to kill the victims, nor any

prior record; see also State v. Downs, 593 S.W.2d 535 (Mo. 1980) (defendant convicted of

three counts of capital murder but sentenced to life for entering a store to rob it, shooting
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husband and wife in the head and then dragging their daughter into the building and shooting

her despite her getting down on her knees and begging for mercy.)

In this case, Clemons did not kill. There is no evidence that he knew anyone else was

going to kill. A sentence of death in this case reflects not the judgment of the community,

but the passions of a jury inflamed by prosecutorial misconduct. Accordingly, it is the duty

of this Court to reverse the sentence of death as inappropriate under these circumstances.

PART TWO: TRIAL COUNSEL WAS CONSTITUTIONALLY INEFFECTIVE

L	 CLEMONS's TRIAL COUNSEL DID NOT PROTECT CLEMONS'S RIGHTS, PREPARE
CLEMONS'S CASE, OR PRESENT EVIDENCE CRUCIAL TO CLEMONS'S DEFENSE; As
A RESULT CLEMONS'S CONSTITUTIONAL RIGHT TO EFFECTWE ASSISTANCE OF
COUNSEL WAS VIOLATED.

A criminal defendant has a constitutional right to effective assistance of counsel. U.S.

Const. amend. V, VI; Strickland, 466 U.S. 668, 687 (1984). In this case, trial counsel failed

to:

Represent Clemons' interests with regard to the jury instructions given in both
the guilt and penalty phases of the trial.

Curtail the prosecution's improper closing argument during both the guilt and
penalty phases of the trial.

•	 Adequately establish the legal and factual reasons that Clemons' coerced
confession should have been suppressed.

•	 Call expert and fact witnesses in mitigation during the penalty phase.

•	 Investigate other potential areas of mitigating evidence.

•	 Secure access to experts provided by Ake v. Oklahoma.

•	 Prepare witnesses for testifying.

•	 Prevent the admission of the contents of Antonio Richardson's confession.

•	 Prevent the admission of the videotape of Antonio Richardson at the crime
scene.
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•	 Prevent the admission of evidence concerning a condom found on the Chain of
Rocks Bridge.

Effectively cross-examine Daniel Winfrey.

Call Martha Jaeger to impeach the testimony of Daniel Winfrey.

Bring direct evidence of the intimidation of a defense witness by the
prosecutor, Michael Chapey, to the court's attention.

Prevent the prosecutor from using improper questions during voir dire.

•	 Raise a challenge to the prosecutor's preemptory challenges pursuant to Batson
v. Kentucky.

Challenge the prosecutor's gender discrimination during jury selection.

Prepare an adequate new trial motion with citation to the trial record.

Challenge the constitutionally defective definition of proof beyond a reasonable
doubt.

Attack the constitutionality of the Missouri capital punishment scheme.

The deficiencies in trial counsel's performance were insurmountable. Trial counsel did

not exercise the customary skill and diligence that a reasonably competent attorney engaged

in a capital case would perform. Clemons was prejudiced by that failure. State v. Chowning,

866 S.W.2d 165, 171 (Mo. App. 1993); see also Strickland v. Washington, 466 U.S. at 687

(1984).

There is simply not the space, or the paper, to describe in detail all of trial counsel's

failures. But we have set forth below the most obvious: (1) counsel's failure to curtail the

prosecutions improper closing arguments during the guilt and penalty phases, (2) counsel's

failure to investigate and present the facts and law necessary to support the motion to

suppress Clemons' coerced statement, (3) counsel's failure to investigate and prepare a case
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for mitigation during the penalty phase, and (4) counsel's failure to adequately voir dire

Michael Chapey with respect to his assertion of the Fifth Amendment.

	

A.	 Trial counsel failed in the most fundamental obligation of a lawyer; he did
not protect his client's rights from the assault by the prosecutor.

The prosecutor repeatedly violated Clemons's rights with improper argument during

both the guilt and penalty phases. Although trial counsel objected on occasion to the

prosecutor's abuses, he allowed the prosecutor to continue to make such arguments. He

moved for a mistrial during the penalty phase but failed to do so in the guilt phase. He failed

to vigorously seek to put a stop to these abuses. The prejudice resulting from these repeated

violations is detailed in at Part I.

Clemons was entitled to counsel who would protect his tights, who would stop these

abuses by the prosecutor. He did not receive that protection. See Storey, 901 S.W.2d at 900-

903 (counsel's failure to object to prosecutor's improper closing argument constituted

ineffective assistance of counsel and required reversal of death sentence). Among the various

abuses defense counsel failed to prevent include:

The prosecutor's remarks that presumption of innocence was "dispelled" by the
overwhelming evidence.

The prosecutor's references to Clemons' failure to testify.

The prosecutor's improper personalization of the issues.

The prosecutor's blatant and intentional disregard of a prior ruling.

The prosecutor's discussion of his personal opinion.

	

•	 The prosecutor's appeal to the jurors' community conscience.

	

•	 The prosecutor's reading to the jury, during the guilt phase, of a poem
allegedly written by the victims.
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Each of these errors, standing alone, prejudiced Clemons and should have been

promptly objected to and stopped by trial counsel. Cumulatively, these improper remarks

permeated the prosecutor's closing arguments in both the guilt and penalty phases as part of a

concerted scheme to inflame the passions and prejudices of the jury. Trial counsel, however,

was an unwitting accomplice who did little to interfere with the litany of improper

prosecutorial conduct.

Trial counsel objected to a few of the most blatant improprieties. At the Hearing, trial

counsel offered the legally insufficient excuse that he was "tired of objecting and being

overruled." P.C.R. T.Tr. 143. Defense counsel did not: (1) renew his objections more

strenuously; (2) ask the court to instruct jury to disregard the argument; (3) ask for a mistrial;

or (4) ask the court to sanction the prosecutor for deliberately and consistently violating the

court's rulings. T.Tr. 3253-54. At the Post-Conviction Evidentiary Hearing (the "Hearing"),

trial counsel gave no explanation for his failures. P.C.R. Tr. 136.

Trial counsel failed to object to many instances of prosecutorial or misconduct. He

failed to renew objections when the prosecutor continued. He failed to seek appropriate relief

after the court sustained other objections. These failures fall below the performance expected

of trial counsel.

B.	 Trial counsel failed to protect Clemons's constitutional rights to silence
and counsel, by not properly preparing and presenting his motion to
suppress Clemons' coerced confession.

Trial counsel moved to suppress Clemons' confession. But those efforts were

so inadequate as to constitute ineffective assistance. The written suppression motion was

clearly a "form" motion, which made no mention of any legal precedent or the facts particular

to Clemons' case. Counsel compounded this error by conducting an inadequate investigation,

and failed to call crucial witness at the suppression hearing. This ineffective assistance
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prejudiced Clemons. His coerced confession was admitted against him at trial. But for

counsel's ineffective assistance, there is a reasonable probability that the court would have

suppressed Clemons' statements. Had the coerced confession been suppressed, there is a

significant probability that the jury would have acquitted Clemons of capital murder. In the

alternative, there is a significant probability that the jury would have not returned a death

sentence.

The decision to admit the confession into evidence could have been quite different had

trial counsel: (1) called as witnesses Dr. Caldwell, Cedric Richardson, and Marie Hicks, and

(2) presented the court with some semblance of legal argument supportin g his client's

position. Accordingly, counsel's failure to effectively represent Clemons at the Suppression

hearing led to the admission of statements in violation of Clemons Fifth Amendment right to

counsel, and his Fifth Amendment Right against self-incrimination. See State v. Beck, 687

S.W.2d 155 (Mo. banc 1985), cert. denied, 476 U.S. 1140 (1986).

The motion to suppress Clemons' statements filed by trial counsel (the "Suppression

Motion"), T.L.F. 548-551, is entirely bereft of case law, failing to give even the most

fundamental and commonly known case law, e.g., Miranda v. Arizona, 384 U.S. 436 (1966),

and contains no facts specific to Clemons' statements or arrest. It does not mention the most

basic facts, including the fact that when asked whether he wished to waive his Miranda rights,

Clemons unequivocally answered "No, sir." T. Tr. 1363 (emphasis added). Moreover, trial

counsel did not direct the court's attention (either by way of the written motion or at the

Suppression Hearing) to controlling precedent indicating that once Clemons said "No" all

questioning had to cease. Trial counsel attempted to suppress the most crucial piece of

evidence in this case, where a viable suppression claim certainly existed, by relying on a form
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motion borrowed from the Public Defender's Office, without even a minima] attempt to

include the particular facts of Clemons' case in the motion.

The inadequate motion was followed by inadequate assistance at the suppression

hearing itself. Trial counsel failed to call three witnesses, Dr. Caldwell, Cedric Richardson,

and Marie Hicks. This failure to call witnesses is prejudicial, since the State had the burden

of proving by a preponderance of the evidence that the statement was voluntary. See State v.

Lytle, 15 S.W.2d 910 (Mo. banc 1980).

To support a claim of ineffective assistance, Clemons must show that: (1) the

witnesses could have been located through reasonable investigation; (2) the witnesses if called

would have testified; and (3) that the testimony would have provided a viable defense. See

Stidum v. State, 736 S.W.2d 477 (Mo. App. 1987). The first two prongs of this analysis are

clearly supported by the testimony of these three witnesses, as developed at the Hearing. The

third prong is satisfied by comparing the proffered testimony with the testimony that was

actually introduced at the Suppression Hearing.

Dr. Caldwell, Cedric Richardson and Marie Hicks were willing and available to testify

at Clemons' trial. Although Clemons and his mother, Vera Thomas, informed trial counsel of

their existence and willingness to testify, trial counsel made no attempt to contact or speak to

any , of them.

1.	 Dr. Caldwell was willing to testify about Clemons's bruises

Dr. Caldwell is a doctor with years of experience as a ringside physician. He had

experience dealing with sports related injuries since he has entered private practice. Vera

Thomas retained Dr. Caldwell prior to Clemons' trial. After reviewing Clemons's medical

records, Dr. Caldwell testified at the Hearing that the injuries indicated in the medical report

are consistent with that type of beating alleged by Clemons. P.C.R. Tr. 752-808.
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Dr. Caldwell was an unbiased witness. His experience as ringside physician, boxer

and former police officer, in addition to his experience dealing with similar injuries, gave him

unique credibility. His testimony, combined with evidence that Clemons was not injured

when taken into custody on April 7, 1991, would have made a significant difference in the

balance of evidence offered at the suppression hearing.

2. Cedric Richardson was willing to testify about Clemons's bruises

Trial counsel failed to call Cedric Richardson, the brother of former co-defendant

Antonio Richardson. Cedric Richardson was in the car with Clemons when he was picked up

for questioning by the police on April 7, 1991. During the Hearing, Cedric Richardson

testified that while riding in the car with Clemons, Clemons had no visible bruises on his face

and appeared calm. P.C.R. Tr. 699-751.

Cedric Richardson further testified at the Hearing that the two youths were separated

upon arriving at the police station. Approximately 30 minutes later, after Cedric Richardson

had been questioned by police officers, he saw Clemons step out of a nearby room. Clemons

was handcuffed and the right side of his face was swollen and bruised, and that his shirt was

untucked and wrinkled. Id.

This testimony narrows the time that Clemons sustained his injuries to a period of

approximately thirty minutes, when Clemons was being questioned by the police officers.

3. Marie Hicks was willing to testify about Clemons's bruises

Trial counsel could have offered Marie Hicks, an intake officer at the St. Louis City

Jail. Hicks observed swelling on Clemons' face at the end of the 48 hour period. Her

testimony would have provided further evidence that demons was in fact beaten.

Once Clemons properly challenged the voluntariness of his statement, the state had the

burden of proving by a preponderance of the evidence that the statement was voluntary. State
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v. Lytle, 715 S.W.2d 910, 915 (Mo. banc 1986). But for counsel's constitutionally ineffective

performance at the suppression hearing (including the written suppression motion), Clemons'

statements would have been suppressed.

The improper admission of Clemons' involuntary statements, caused by trial counsel's

ineffectiveness, prejudiced Clemons because the admitted confession was almost certainly a

crucial factor in the jury's verdict and sentence. Aside from his confession, the only other

testimony indicating Clemons' guild is the testimony of Daniel Winfrey and Tom Cummins,

who are clearly interested witnesses. Clemons' trial attorneys had an obligation to introduce

the previously detailed testimony which could prove that Clemons' confession was

involuntary.

Courts may defer to trial counsel's choice of "trial strategy," but the Missouri

Appellate Court has warned against excusing ineffective assistance of counsel "by labeling it

'trial strategy." State v. Vivone, 857 S.W.2d 489, 493 (Mo. App. 1993). The "decisions"

made by Clemons' trial counsel are not defensible as trial strategy because they were made in

the absence of a reasonable investigation. See Strickland, 466 U.S. at 691; Moore v. State,

827 S.W.2d 213 (Mo. banc 1992).

There is no evidence that the failure to call any of the enumerated witnesses

constituted trial strategy,.' nor is there any conceivable strategy that would entail failing to

put on witnesses at a Suppression hearing, outside the presence of the jury. Additionally,

there can be no claim that counsel did not think that Caidwell's testimony was credible or

During the Hearing, Constantinou testified that he had no recollection of ever talking
to Dr. Caldwell. P.C.R. Tr. 231, 236, 250 Constantinou incorrectly speculated that
Caldwell may have been "someone who treated Reginald." P.C.R. Tr. 236.
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valuable, because he tried to call Caldwell as a witness at trial, in front of the jury. At trial,

Dr. Caldwell was excluded from testifying because he was not endorsed in a timely fashion.

Nor is there any claim of trial strategy as to failure to call Marie Hicks or Cedric

Richardson. During the Hearing, both Costantinou and Moenckmeier testified that they had

no idea who these witnesses were or why they did or did not testify. P.C.R. Tr. 229-230,

237-38, 415, 420.

C.	 Trial counsel knew that expert testimony was crucial, yet
when the trial court denied funds for expert testimony, trial
counsel did nothing on his own to develop such evidence.

Trial counsel knew that expert testimony was crucial. Yet he did nothing on his own

to develop such testimony. During the penalty phase, trial counsel failed to produce critical

mitigating witnesses such as Cross, Wetzel, Edelmann, Clark, Fleming. Additionally, he

failed to produce crucial fact witnesses such as Arvon Clemons, Roland Dorsey, Maureen

Garnet, Toni Dorsey, Marcella Boyd, and Buffie Garnet.

There is no excuse for this failure to prepare such evidence and to present it. See

Pickens v. Lockhart, 714 F.2d 1455, 1467 (8th Cir. 1983) (finding ineffective assistance of

counsel given that counsel abdicated its investigative duty by failing to present mitigating

evidence from experts on defendant's troubled family background, personal history, emotional

disorders, beatings received from his father, and slow mental development). As in Pickens,

"it was not a reasonable strategy that led counsel not to investigate, but a lack of

thoroughness and preparation." Id. See also Chambers v. Armontrout, 907 F.2d 825, 829-31

(finding ineffective assistance given counsel's failure to investigate enough to find substantial,

mitigating evidence).

Indeed, trial counsel's lack of preparation can be seen by his only effort to investigate

this area: gathering cursory medical and school records. This shows that he knew this was
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an important area; he just did not want to take the time and effort to pursue it. See, e.g.,

Thomas v. Lockhart, 738 F.2d 304, 308 (8th Cir. 1984) (relying only on medical report and

interview with the defendant amounted to inadequate investigation).

This type of evidence is highly material. See, e.g., Eddings v. Oklahoma, 455 U.S.

104, 113-16 (1982) (facts about family background, personal history, emotional disorders and

disturbances, beatings by parents, and slow mental development are admissible as mitigating

evidence).

Failure to present this mitigating evidence is unreasonable and prejudicial. See, e.g.,

Kenley v. Armontrout, 937 F.2d 1298, 1309 (8th Cir. 1991) ("Given the sympathetic light in

which the defendant's past behavior could have been presented in the context of family and

medical background by affiants, given the significant evidence of medically significant

conditions and disorders ... and prospects of successful treatment, we believe it was

unreasonable for counsel to have presented no mitigating evidence.").

D.	 Trial counsel was constitutionally ineffective during the penalty phase

Trial counsel did not focus the amount of attention that a reasonably competent

attorney would have on this stage of the proceedings. Counsel could have presented expert

testimony indicating that Clemons had personality disorders and a learning disability that

made him passive, generally non-violent, and unlikely to be a leader in anything. Counsel

could have presented fact witnesses who would have testified to specific incidents throughout

his life which showed Clemons to be passive, non-violent, and a follower. Counsel could

have rebutted the prosecution's evidence that Clemons was a violent person by offering the

testimony of the other party to that altercation. This evidence was available to trial counsel,

had he made a reasonable effort to uncover it. This evidence would have painted a far

different picture in the eye's of the jury than the one presented by the prosecution.
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1.	 Failure to Call Expert Witnesses.

Trial counsel did not call witnesses to testify on Clemons' social history and emotional

makeup. Counsel failed to undertake even a minimal investigation. Among the experts he

failed to contact were:

Dr. Patricia Flemming, a psychologist specializing in Attention Deficit
Hyperactivity Disorder.

Dr. Cross, a clinical psychologist specializing in evaluating children,
particularly those suffering from Attention Deficit Hyperactivity Order

Marie Clark, an expert in psychology.

Their names were available from anyone involved in Missouri capital defense, such as the St.

Louis Public Defender's Office. All would have testified that Clemons has a non-violent

personality and suffers from various personality disorders.

Trial counsel's complete failure to even talk to these experts, or look for experts, is

inexcusable. It was not the product of a trial strategy, since trial counsel did not have enough

information to form a trial strategy in this area. He stated that his entire mitigation

investigation consisted of reading over the telephone selected reports (counsel had no

recollection of which reports) to one expert, who concluded, without any testing or even

having met Clemons, that he personally, would not be helpful in this case. P.C.R. Tr. 115-17.

He said he did not have Clemons tested due to a lack of funds. But he did not seek funds

from the court in a timely manner. Moreover, his retainer agreement stated that he would be

responsible for the costs of investigation. P.C.R. Tr. 290.

Trial counsel's failure to call Dr. Cross, who had stated at the time of trial that he was
willing to testify, is particularly baffling. Dr. Cross' testimony would have confirmed
the diagnoses of the other experts. Dr. Cross was initially contacted by Vera Thomas
approximately one year before Clemons' trial. He told her that he was willing to
perform a psychological evaluation of Clemons within a few weeks of any request.
Trial counsel never communicated with him-
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2.	 Failure to Call Fact Witness

There were other witnesses who could have been called. There were witnesses who

would have supported the experts' views that Clemons had a non-violent personality. These

witnesses would have effectively conveyed to the jury circumstances of Clemons' life that

warranted mercy. But trial counsel did not call these witnesses. Trial counsel made no effort

to go beyond the most obvious witnesses, (and these he did not even prepare properly), and

made no effort to elicit anything about Clemons' social history, personality, or any anecdotes

from in his life which would have made him appear more hiirnn in the eye's of the jury.

Trial counsel simply never bothered to look for witnesses that could be useful in the penalty

phase. See State v. Baidridge, 857 S.W.2d 243, 258-59 (Mo. App. 1993) (failure to present

witnesses after inadequate investigation constitutes ineffective assistance of counsel).

Trial counsel even failed to protect the one area that he did pursue in mitigation:

Clemons' clean record. The State offered a disciplinary violation, seeking to show that

Clemons was a violent person. Kovac testified that the records reflected that Clemons was

charged with a violation for fighting with another inmate, Robbie Asbridge.

Given the importance of this issue to the case that trial counsel did put on, there is no

reason for the failure to call a witness who would have completely rebutted that testimony.

At the Hearing, Asbridge testified that he initiated the altercation with Clemons and that

Clemons fought back merely to defend himself. See generally, P.C.R. Tr. 942-66.

Counsel was on notice as to the underlying facts of the altercation because Clemons

informed trial counsel that Asbridge had started the fight. Trial counsel testified that she was

aware of the substance of Asbridge's testimony, but did not call him to testify because she

was not expecting Kovac to testify. P.C.R. Tr. 466-67. Once Kovac had testified, and the

jury was informed that Clemons had been disciplined for his involvement in a violent

-115-



altercation, there was no reason not to call Asbridge to testify. The failure to do so, without

any reason, prejudiced Clemons.

The failure to call each of the enumerated witnesses clearly prejudiced Clemons. But

viewed in context, the complete lack of a mitigation case is striking 22 ' The expert

testimony of Drs. Fleming, Cross and Clark, especially when supported by the testimony of

people who had known Clemons in his daily life, would have provided a coherent picture to

the jury of a non-violent, passive person, who had been the victim of and witness to domestic

abuse throughout his childhood. This testimony would have given the jury a reason not to

sentence Clemons to death.

At the Hearing, counsel admitted the basic truth about the failure to put on a

competent case. The failure to pursue any expert testimony was not "strategic" but based on

a lack of money. P.C.R. Tr. 296, 434.

There is a reasonable probability that absent trial counsel's consistently ineffective

assistance during the penalty phase, the jury would have concluded that the balance of

aggravating and mitigating circumstances did not warrant death. See Strickland v.

Washington, 466 U.S. at 695 (1984). The cumulative impact of the inadequate representation

is clear. Trial counsel did not stop the completely improper arguments of the prosecutor. He

did not rebut the written record of the disciplinaiy violation with a witness who would tell

what really happened. He did not adequately investigate the background and potential

Trial counsel's explanation for failing to put on a mitigation defense is equally
striking. When asked, "[d]id you make a conscious decision not to put forth the
mitigating circumstance that he was not the primary actor?" trial counsel responded:
"I don't know it entered my mind." P.C.R. Tr. 301. It is precisely this lack of
thought that deprived Clemons of a fair hearing on the life-and-death issue of
sentence.
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testimony of key witnesses. And he did not offer a mitigation defense because it just did not

enter his mind.

E.	 Trial Counsel, Knowing of Moss's Intimidation of a Key Witness,
Nevertheless Failed to Inquire Of That Witness—Chapey—About the
Reasons for His Sudden Decision to Assert the Fifth Amendment.

Before Chapey took the stand, he knew Moss had threatened Chapey. He knew

Chapey would probably asset the Fifth Amendment on the witness stand. But with this

knowledge, he made no effort whatever to show that Chapey had been threatened or that

Chapey was improperly asserting the Fifth Amendment.

Chapey states in his affidavit that he told Ms. Moenkmeier that he had been threatened

by Moss. He told her he intended to invoke his Fifth Amendment privilege and refuse to

testify based on these threats. P.C.R.L.F. 18, 111. When Chapey took the witness stand, he

invoked the Fifth Amendment and declined to testify. T.Tr. 2988-89.

While Chapey was on the stand, trial counsel did not ask him why he was asserting

the Fifth Amendment. Nor did Costantinou ask any questions concerning Moss' threats.

Instead, Costantinou asked Chapey if he was asserting the Fifth Amendment "[r]egardless of

the fact that it has to do with somebody else's case" and then noted the time for the record.

Trial counsels' failure inquire as to the basis of Chapey's assertion of the Fifth

Amendment was ineffective assistance of counsel. It is well-established that a witness

cannot invoke the Fifth Amendment without a legitimate basis for the belief that his

testimony would tend to incriminate him in a crime. See, e.g., Reciuzigel v. Commissioner of

Internal Revenue, 703 F.2d 1063, 1063-64 (8th Cir. 1983) ("[A] clim2nt of the fifth

amendment privilege cannot be the sole determinor of whether particular material is

incriminating. The trial court must make the final determination.. .'). At the trial, Clemons'

counsel did not explore the basis for Chapey's assertion of the Fifth Amendment and later
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counsel testified that he was not aware that a witness needed a basis to assert the Fifth

Amendment. T.Tr. at 2989.

Nor does Costantinou's attempted explanation for his conduct at the post-conviction

hearing provide any justification for this ineffective assistance. Indeed, trial counsel's

testimony strains credulity because he asserts - contrary to the trial transcript - that he

wanted to put Chapey on the stand to bring Moss' threats to the court's attention and explore

the basis for the assertion of the Fifth Amendment. P.C.R.Tr. 219. Nowhere in the trial

transcript does Costantinou ask Chapey about Moss' conduct or the basis for the assertion of

the Fifth Amendment, even though Costantinou knew of Moss' threats. P.C.R. Tr. at 217.

CONCLUSION

For all the reasons set forth above, including the State's misconduct, the trial court's

errors, and defense counsel's ineffective assistance to Clemons, he respectfully requests that

the verdict of guilt and the sentence of death be reversed, and that this matter be remanded

either for a new trial in which he will obtain, for the first time, a fair hearing on the charges

against bin], or for an order dismissing the claims against him for failure of proof.
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