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BEFORE THE GOVERNOR
OF THE STATE OF MISSOURI

THE HONORABLE JEREMIAH NIXON

In the Matter of: )
)

REGINALD CLEMONS, )
)

Petitioner. )

PETITION FOR A COMMUTATION, OR REPRIEVE, OF A SENTENCE OF DEATH

On June 17, 20091, the State of Missouri plans to execute Reginald Clemons, 

despite the fact that he is innocent of the crime for which he is convicted—first degree murder.  

Clemons was convicted of two counts of first degree murder as an accomplice, yet the State 

conceded at trial that he did not personally kill anyone and he did not organize others to commit 

murder.  Reggie now seeks executive clemency based on the extraordinary facts of his case.

The Governor’s clemency power has been part of the Missouri Constitution since 

1875 and has long played a significant role in the criminal justice system.  The Missouri 

Constitution recognizes that errors in the criminal process may occur and delegates the solemn 

responsibility to the Governor to act as society’s final safeguard against a miscarriage of justice.  

As Chief Justice Rehnquist wrote in Herrera v. Collins:

Clemency is deeply rooted in our Anglo-American tradition of law, 
and is the historic remedy for preventing miscarriages of justice 
where judicial process has been exhausted.  Executive clemency 
has provided the “fail safe” in our criminal justice system.  It is an 
unalterable fact that our judicial system, like the human beings 
who administer it, is fallible.

  
1 The United States Court of Appeals for the Eighth Circuit issued a stay of execution on 

June 5, 2009.  Nevertheless, we submit this petition in consideration of the potential, 
however unlikely, that the stay may be lifted prior to the June 17, 2009 execution date.

Execution Scheduled For 
June 17, 2009
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Clemency is especially important where the State seeks to impose the ultimate sanction on one of 

its citizens.  After all judicial appeals are exhausted, the Governor retains the final authority to 

prevent a miscarriage of justice, unfettered by the narrow procedural rules that often restrict 

judicial review of death sentences.

The extraordinary facts of this case justify the extraordinary redress of executive 

clemency.  Indeed, as discussed below, governors in other states have repeatedly granted 

clemency in similar situations.   

• Reggie was 19 at the time of the crime and had no criminal record of any kind.

• In spite of documented evidence of police brutality that resulted in a coerced statement, 
that he immediately recanted once out of their custody, Reggie never confessed to 
murder.  

• The prosecutor stated at Reggie’s trial that one of his co-defendants caused the victims’ 
deaths, while a different co-defendant organized the crime.  There was no evidence that 
Reggie was a primary actor at any stage. 

• The record included only weak, equivocal evidence to support the essential element that 
Reggie “deliberated” and therefore committed a death-eligible offense.  The maximum 
sentence under Missouri law for felony murder is life in prison without parole.  

• There were numerous errors during the trial, including ineffective assistance of counsel 
and prosecutorial misconduct, which cast substantial doubt on the jury’s death sentence.  
The prosecutor was also held in criminal contempt and fined for his misconduct during 
the penalty phase.  

• The co-defendant who the State claimed actually caused the victims’ deaths is currently 
serving a life sentence.  Courts in Missouri and elsewhere have found death sentences to 
be disproportionate where a more culpable co-defendant received a life sentence.

• Two federal judges have found that errors in the selection of the jury rendered the death 
sentence unfair and unconstitutional, and Reggie’s appeal was not considered on the 
merits by the Court of Appeals for the 8th Circuit because that argument had been 
procedurally defaulted – because his incompetent trial counsel had not raised it.

• A member of the jury at Reggie’s trial has submitted an affidavit stating that if she had 
known these and other facts, she would not have voted for the death penalty.
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In this context, a sentence of death is grossly disproportionate—disproportionate 

to Reggie’s alleged actions as an accomplice, disproportionate to the lesser sentence of his co-

defendant, and disproportionate in light of the numerous trial errors that undermine confidence in 

the jury’s penalty decision.  The State of Missouri has a legal and moral obligation to Reggie, his 

family, and the people of this State to ensure that the ultimate punishment – strapping a person to 

a gurney and taking his life – is not imposed in cases like Reggie’s, where there is insufficient 

evidence showing he committed the crime, uncertainty exists as to how the crime occurred, 

others have admitted to the crime, and Reggie’s trial attorneys failed to provide meaningful legal 

representation.   With the full support of Reggie’s family, friends, clergy, and others from around 

the state and the country, we respectfully request that you exercise an historic act of grace, 

prevent a miscarriage of justice, and spare Reggie’s life.  

A. REGGIE’S LIFE BEFORE HIS ARREST

Reggie was nineteen at the time of the crime.  He had no criminal record of any 

kind.  He was living at home with his family in suburban St. Louis.  While he had had a difficult 

childhood, and struggled in school, he was trying to be a productive member of society.  

Reggie’s background provides further evidence that he is not one of the “worst of the worst” for 

whom the death penalty is reserved.

Reggie was born on August 30, 1971, the youngest of six children of Vera 

Robinson (now Vera Thomas) and Roosevelt Clemons.  Vera’s marriage to Roosevelt Clemons 

was marked by abuse.  Roosevelt beat her and occasionally locked her and the children out of the 

house for days at a time.  When Reggie’s mother sought refuge elsewhere on several occasions, 

his father refused to feed the children.  His mother was forced to resort to Goodwill and other 

charities to clothe and feed her children.  None of the children was permitted to invite friends to 

the house, and punishment for making any noise at all was swift and brutal.  On one occasion, 
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Reggie’s father threw one of Reggie’s siblings across the room, for making his sister cry, which 

resulted in a broken leg.  In another instance, Reggie’s father became so enraged when he 

returned home to find a birthday party for one of the children taking place that he discharged a 

firearm into the air over the table where the children were seated.  Eventually, Reggie’s mother 

could no longer tolerate the abusive environment, and she divorced his father.  The abusive 

environment impacted his mother and siblings deeply, and Reggie became aware of the abuse as 

he grew up with them.  

Following the divorce, Reggie’s mother briefly received public assistance until 

she was able to stabilize her finances.  She then began going to school and working to support 

her family but was rarely able to be home to spend time with her children.  During this time, 

Reggie was a sickly child who suffered from allergies and asthma, which required frequent 

hospital visits.   

A psychiatric report prepared in 2006 observed that, as a child, Reggie had 

frequent thoughts about suicide brought about in large part from the abuse and neglect he 

suffered during his developmental years.  Despite his documented mental health concerns, a 

1995 psychological report found that Reggie demonstrates compassionate feelings for others, and 

concluded that, at the time of the crime for which he was convicted, Reggie “did not have the 

emotional state necessary to the facilitation of such a violent act toward other persons” and “does 

not present the clinical picture of someone who would commit or actively participate in the 

crime for which he is convicted.”  A school counselor recalled that Reggie was “extremely 

passive . . . without latent anger,” and noted that he had “little sense of self . . . [and was] a 

caretaker in his relationships with others.”    
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Despite this difficult upbringing, Reggie had a promising future at the time of his 

arrest.  He had always been curious as a child about how mechanical objects functioned, and he 

aspired to education as a mechanical engineer.  His stepfather, Pastor Thomas, recalls that, 

whenever there was a small appliance around the house that required repair, Reggie’s signature 

statement was, “I could do that.”  It was his dream to have his own small business, and he was 

preparing to open a lawnmower repair service.  Notably, the picture of Reggie Clemons at the 

age of nineteen that emerges from interviews with relatives and his scholastic and medical 

records is that of a quiet, passive young man who was highly susceptible to the influence of 

others, particularly older males.  In spite of the circumstances of his childhood and his 

impressionable personality, Reggie had no criminal record prior to the crime for which he was 

convicted.  

B. THE EVIDENCE AT TRIAL LEAVES SUBSTANTIAL DOUBTS ABOUT CLEMONS’ ROLE AS 
AN ACCOMPLICE, RENDERING THE DEATH PENALTY INAPPROPRIATE IN THIS CASE

1. The Evidence at Trial Is Insufficient to Support a Sentence of Death

Reggie Clemons was convicted of capital murder and sentenced to death 

primarily on the force of three pieces of evidence:  the testimony of Thomas Cummins, the 

testimony of Daniel Winfrey, and his own coerced statement in which he never admitted to 

murder.  Each of these crucial pieces of the State’s case is considerably flawed such that there is 

significant doubt as to the reliability of the jury’s verdict.  In a capital case, with the life of a man 

in the balance, a sentence of death should not rest on such a shaky foundation.

On the night of April 4, 1991, sisters Julie and Robin Kerry plunged to their 

deaths from Chain of Rocks Bridge.  The sisters were on the Bridge that evening with their 

cousin, Thomas Cummins, who was visiting from out of town.  After the police were summoned 

to the scene, Cummins was initially a suspect due to his demeanor, his appearance (his hair was 
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dry, and he appeared uninjured in spite of claiming that he jumped from the bridge) and the 

conflicting statements he gave even at that early point, including one implicating himself.    

Reggie and his companions that evening were eventually charged with the deaths 

of the Kerry sisters.  The State severed the trials of Antonio Richardson, Marlin Gray, and 

Reggie, and prosecuted each of them separately.  The State offered Daniel Winfrey, the only 

white youth charged in the deaths, a reduced sentence in exchange for his testimony against the 

three black youths—Reggie, Richardson, and Gray.  Winfrey has since been released from 

prison.

Prosecutor Nels Moss asserted at trial that Marlin Gray organized the events on 

the bridge, and Antonio Richardson—who is serving a life sentence—“pushed [the Kerrys] off” 

the bridge.2 Reggie, a teenager with no prior criminal record, was convicted on a theory of 

accomplice liability. At his trial, the State presented no physical evidence that linked him to the 

deaths of the Kerry sisters.  

The State’s key evidence at trial was:  (1) the testimony of Thomas Cummins, a 

cousin of the Kerry sisters who was by all accounts on the bridge that night, yet could not 

attribute any specific wrongdoing to Reggie; (2) the testimony of co-defendant Winfrey, who 

received a reduced sentence in exchange for his testimony against his companions at their trials, 

but who, by his own account, did not even witness the crime; and (3) a coerced statement from 

Reggie, elicited after he was beaten by the police, in which he stated that he was present during 

the events in question but denied any involvement in the sisters’ deaths.  None of this evidence 

supports Reggie’s conviction for first degree murder and a sentence of death.

  
2 Except where otherwise noted, references are from the police incident report, the trial 

transcripts of Reggie and of Antonio Richardson, or the transcript of the post-conviction 
relief proceedings.  Full citations are available upon request.
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(i) Thomas Cummins’ Testimony

At Reggie’s trial, Thomas Cummins testified that his cousins were pushed and 

that he was then told to jump from the bridge.  Over the course of the investigation, Cummins 

gave numerous conflicting accounts of the events on the bridge.  Cummins’ first story was that 

one of the youths he and his cousins met that night pushed the sisters off the bridge into the river 

and Cummins was then ordered to jump in after them.  After providing this story, however, the 

police administered a polygraph test and Cummins’ responses were recorded as “deceptive.” 3 In 

fact, Cummins’ own father doubted the veracity of his statements to the police.  Hours later, 

Cummins amended his story to state that he had not jumped, but instead ran off the bridge to the 

road and onto the Missouri shore before wading into the water to look for the Kerrys.  Under 

continued questioning, Cummins repudiated these statements and changed his story for the 

second time, admitting that he had been responsible for his cousins falling into the water.  By the 

time he testified at Reggie’s trial, Cummins had again modified his story.  Importantly, Cummins 

did not attribute any direct involvement in the deaths of the young women to Reggie at trial.

Moreover, in his testimony during Antonio Richardson’s trial, Cummins 

affirmatively stated that it was Richardson who was responsible for the deaths.  Cummins swore 

that it was Richardson who directed him and his cousins onto the platform from which they fell; 

that it was the voice of Richardson, the “youngest black male,” that commanded him to jump 

from the bridge; and that it was Richardson who pushed his cousins, as “the person that pushed 

the girls [was] the same as the person that told [him] to jump.”4  

  
3 Despite numerous requests by Reggie’s counsel, the State has consistently refused to turn 

over a complete, unredacted transcript or other record of this polygraph test.

4 At Reggie’s trial, Cummins did not claim that it was Richardson who pushed the Kerry 
sisters – exculpatory evidence that one juror swore would have changed her mind 
regarding whether to vote for the death penalty.
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Despite all of the evidence casting doubt on Cummins’ account, Reggie’s trial 

counsel never impeached Cummins with his prior inconsistent statements, or with the numerous 

other pieces of exculpatory evidence.  This procedural failure by an incompetent attorney who 

was later suspended from the practice of law does not change the fact that the statement is a very 

weak and unreliable piece of evidence on which to base a capital conviction.

(ii) Daniel Winfrey’s Testimony

The only other direct evidence of the alleged crimes presented by the State came 

from the one white co-defendant, Daniel Winfrey, who received a reduced sentence in exchange 

for his testimony pursuant to a plea bargain.5 But by Winfrey’s own testimony he was not even 

on the bridge at the time that the Kerry sisters fell into the river.

Winfrey testified to an initial peaceful encounter between the two groups on the 

bridge.  Subsequently, the four youths went to the Missouri side of the bridge, where they 

spontaneously “pretty much agreed” to engage in a robbery.6 According to Winfrey, the youths 

proceeded to grab Cummins and the Kerrys and then rape the sisters, although Winfrey denied 

that he engaged in the rapes.  According to Winfrey, Richardson then took one of the sisters 

through the manhole to the deck below the bridge, while Reggie put the other sister and 

Cummins under the bridge, remaining on the main level himself. 

  
5 Winfrey was not only the only white co-defendant, but was also the only co-defendant 

who was given a plea deal.  He was released from prison in 2007.

6 At Reggie’s trial, Winfrey testified that Reggie suggested “let’s rob them,” and Gray 
responded by saying “[y]eah I feel like hurting somebody,” yet Winfrey also testified that 
it was actually Gray who “suggested . . . what to do.”  Moreover, in his initial statement 
to the police, Winfrey did not attribute the robbery idea to Reggie, instead stating that 
“we start[ed] to walk off the bridge, and someone said, ‘let’s rob them.’”  And in a letter 
to his girlfriend written a few months after the events, Winfrey claimed that it was 
Richardson, not Reggie, who proposed the robbery.
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By his own admission, Winfrey did not see who pushed the Kerry sisters because 

he was not present on the platform, “[didn’t] know what happened down there,” and, in fact, 

“never saw what went on after [Cummins] was put down in the hole.”  Winfrey’s testimony does 

not support a conviction for capital murder.  It does not establish that Reggie was directly 

responsible for the deaths of the Kerry sisters, nor that he intended that they be killed.  Winfrey 

also denied any plan to kill the young women, which further vitiates the already weak inferences 

of Reggie’s intent.

(iii) Reggie’s Coerced Statement

After his arrest, the police physically abused Reggie by punching him in the head, 

choking him, slapping him and beating him about the chest until they elicited a statement about 

the events on the bridge.  After five hours of violent interrogation, Reggie made a coerced 

statement in which he admitted to rape but denied pushing the girls off the bridge.  Reggie’s 

face became visibly swollen from the physical abuse by the police and at his arraignment, a state 

judge recognized that Reggie was injured and sent him to the hospital.  

In that coerced statement, Reggie stated that he had participated—along with 

Gray and Richardson—in the rape of the Kerrys, but steadfastly denied any involvement in 

planning or causing the Kerrys’ fall from the bridge.  Reggie’s statement is consistent with both 

the State’s and Cummins’ assertions that he was not the person who pushed the sisters off the 

bridge.  

Reggie’s statement (in which he did not admit to involvement in the murders) 

was plainly coerced and should not have been admitted into evidence against him at trial.   

Indeed, subsequent events demonstrate that there can be little doubt about the improper tactics 

used by the police in this investigation.  Both Reggie and Marlin Gray filed complaints with the 

police department over these coercive tactics.  Most notably, Cummins himself filed suit against 
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the City of St. Louis immediately after testifying in the subsequent trial against Antonio 

Richardson, alleging the same police brutality that elicited Reggie’s recanted confession.  

Cummins’ suit was settled shortly thereafter for a six-figure sum.  Against this backdrop of 

police misconduct, Reggie’s statement simply cannot be viewed as having any evidentiary value.

The three principal pieces of evidence on which Reggie’s conviction rests are 

simply not sufficient, either on their own or taken as a whole, to support a capital conviction.  As 

Governor, you are uniquely positioned to review the evidence as a whole and question whether 

the evidence in this case is sufficiently strong to justify taking another man’s life.  We believe

that a dispassionate review of the State’s case against Reggie can yield no other conclusion than 

that he has not been proved guilty of a crime deserving of the ultimate punishment.

2. The Charges Against Reggie Should Not Have Been Eligible For The Death 
Penalty

At Reggie’s trial, the State conceded that Reggie neither pushed the Kerry sisters 

from the bridge nor planned the crime, and instead obtained his conviction on the theory that he 

was an accomplice.  However, felony murder is not a capital offense in Missouri, see Mo. Rev. 

Stat. §§ 565.021, 558.011, and “[p]roof that a defendant merely aided another with the purpose 

of facilitating an intentional killing is not enough to prove first degree murder.” State v. 

Clemons, 946 S.W.2d 206, 216 (Mo. 1997).  To prove that Reggie committed the capital offense 

of first degree murder, the State had the burden of showing that he both (1) had a “conscious 

purpose that the victims be killed” and (2) “coolly reflected” on that purpose.  Mo. Rev. Stat. § 

565.020.  Yet the State offered only weak evidence, at best, that Reggie knowingly or 

deliberately acted after reflection to cause the deaths of the Kerry sisters—evidence consisting 

largely of statements or actions allegedly done in Reggie’s presence, but not specifically 

attributed to Reggie, including:
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• At the conception of the plan to rob the sisters and their cousin, Marlin Gray allegedly 
announced that he “felt like hurting someone.”  While this might be sufficient to impute 
intent to Gray, it says nothing about Clemons’ state of mind.

• During the rape of the sisters, “someone” asked Julie Kerry if she “want[ed] to die.”  

• Reggie allegedly threw the sisters’ clothes off the bridge.  Even if this was true, this is a 
far cry from establishing intent to commit homicide and there is no logical relationship 
between this act and murder.

• “Someone” told Cummins that “he had never had the pleasure of ‘popping’ someone,” 

• “Someone” ordered Cummins to lie down and said, ‘You’re going to die.’”  

None of these individual pieces of evidence establishes that Reggie intended to 

commit first degree murder.  Even viewed collectively, the evidence of intent is extraordinarily 

weak and relies on strained inferences.  Regardless of whether this evidence was legally 

sufficient to support a conviction for first degree murder (which it was not), the weak inference 

of intent weighs against death as an appropriate sanction.  The punishment of life imprisonment 

would be sufficiently severe under these circumstances.

C. THE PROSECUTION WAS MARRED BY SUBSTANTIAL, PREJUDICIAL ERRORS, WHICH 
VIEWED COLLECTIVELY CAST SIGNIFICANT DOUBT ON THE VALIDITY OF THE DEATH 
SENTENCE

1. Reggie’s Defense Was Hobbled by Ill-Prepared Trial Lawyers

Although Reggie was indigent and could not afford legal counsel, the St. Louis 

Public Defender’s Office would not represent him because the office had already been retained 

by one of his co-defendants; their experienced representation could have made a critical 

difference at Reggie’s trial.  Reggie’s family was forced to use credit card advances in order to 

hire Jeanene Moenckmeier and Robert Costantinou, two private attorneys who agreed to conduct 

all necessary investigations and represent Reggie at his capital murder trial for a flat fee of 

$20,000—a staggering 50% of the family’s income at that time.   Notably, Moenckmeier and 
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Costantinou were married, but were going through a divorce.  During pre-trial preparations, 

Moenckmeier moved to California to take a job as a tax lawyer, effectively abandoning the case.

Reggie’s attorneys failed him at every stage of his representation.  As of mid-

December 1992 – fourteen months after they were retained and one month before trial –

Reggie’s trial counsel had failed to:

• conduct interviews of their client that they themselves considered; 

• review the police reports;  

• review the evidence in the prosecution’s files, or request from the prosecution 
audiotapes referred to in police reports about Reggie and his co-defendants that had 
not been disclosed; 

• fully review the court files and police records, or obtain reports or transcripts from the 
October 1992 trial of co-defendant Marlin Gray, or speak with Gray’s attorney, or 
document Reggie’s beating at the hands of the police during his questioning. 

These astonishing gaps in preparation that would have been undertaken by any 

minimally-competent attorney virtually ensured that Reggie’s counsel would be unable to secure 

the testimony of fact witnesses who could have provided evidence to exculpate Reggie, to 

effectively impeach prosecution witnesses at trial, to obtain the necessary discovery from the 

prosecution, to obtain expert services, and to suppress Reggie’s coerced statement to the police.

Although the testimony of the prosecution’s two main witnesses at trial – Thomas 

Cummins and Daniel Winfrey – was contradictory and inconsistent with their previous 

statements, Costantinou failed to bring the many significant discrepancies to the attention of the 

jury and failed to impeach Cummins with his prior inconsistent statements detailed above or 

highlight for the jury the inconsistencies between Winfrey’s trial testimony and Cummins’ 

account.
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Many of the conflicting prior statements from Winfrey and Cummins were not 

available to the jury in Reggie’s case, except through cross-examination at trial.  Costantinou’s 

failure to cross-examine Winfrey and Cummins about their prior inconsistent statements was not 

a result of any particular trial strategy, but rather stemmed from a lack of preparation and 

minimally competent trial skills.   Costantinou was so ill-prepared, in fact, that he asked Reggie’s 

mother, who had no legal training whatsoever, to prepare written questions for him to ask certain 

witnesses.  His lack of preparation and skill kept the jury from considering evidence that would 

have made them much less likely to impose the death penalty.

During the sentencing phase of the trial, Costantinou and Moenckmeier continued 

their poor representation of Reggie by failing to introduce evidence of mitigating factors that 

could have swayed the jury to spare Reggie’s life.  Costantinou failed to even appreciate the 

importance of such evidence.  Specifically, when asked whether “in a murder first degree 

case . . . [with] multiple co-defendants, would it be significant to you to get before the jury that 

your client in the penalty phase . . . was not the principal participant in the death of the victim,” 

Costantinou responded, “I'm not sure about that.”  Costantinou’s law license was subsequently 

suspended for repeated instances of malpractice.  

2. Reggie Was Denied a Trial by a Jury of His Peers

The proceedings at Reggie’s trial were so appalling and unjust that two of the four 

federal judges who reviewed Reggie’s case agreed that he was denied a fair trial and that, as a 

result, his death sentence was unconstitutional. 

The first federal judge to review Reggie’s case—Judge Catherine D. Perry of the 

United States District Court for the Eastern District of Missouri—found that “six persons were 

unconstitutionally excluded from serving on the jury that sentenced him to death.”  Clemons v. 

Luebbers, 212 F. Supp. 2d 1105, 1107 (E.D. Mo. 2002).   After a careful review of the record, 
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Judge Perry concluded that these six potential jurors were “actually qualified to serve on the 

jury,” id. at 1107, and were excluded based solely on their responses to misleading hypothetical 

questions posed by the prosecutor that did not include the elements necessary to establish first-

degree murder.  Indeed, these potential jurors were disqualified from the jury based on their 

completely legitimate refusal to impose the death penalty under circumstances that would not

justify a capital conviction under Missouri law.  According to Judge Perry, such an improper 

exclusion stacked the jury with individuals unduly inclined to impose a death sentence, and 

therefore “violated Clemons’ rights under the Sixth and Fourteenth Amendments to the United 

States Constitution” by depriving him of an impartial jury.  Id. at 1107, 1122.7 Judge Perry 

issued an opinion and writ of habeas corpus vacating the death sentence.  

On appeal, a divided three-judge panel of the United States Court of Appeals for 

the Eighth Circuit reversed the district court’s decision, finding that a procedural technicality was 

sufficient to reinstate Reggie’s sentence of death.  Clemons v. Luebbers, 381 F.3d 744, 758-59 

(8th Cir. 2004).  One of the three judges on the panel—Court of Appeals Judge Michael 

Melloy—issued a vigorous dissent, insisting that Reggie had been deprived of an impartial jury.  

According to Judge Melloy, “clear and convincing evidence” showed that the trial court’s 

decision to strike an otherwise qualified juror, Virto Doss, was “based on an incorrect factual 

premise,” id. at 759, namely the judge’s mistaken recollection of Mr. Doss’s beliefs regarding 

the death penalty. Indeed, even the two-judge majority acknowledged that the trial court had 

“mischaracterize[d]” Doss’s statements regarding accomplice liability and erred in recalling 

  
7 It should be noted that, during the voir dire, Reggie’s trial counsel failed to even attempt 

to rehabilitate the excluded jurors on the specific issue of the possible imposition of the 
death penalty on an accomplice.  Moreover, after having unsuccessfully objected to 
Moss’ misleading omission of mens rea requirements for accomplice liability, Reggie’s 
attorneys failed to attempt to inform the prospective jurors of those requirements.
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Doss’s ability to vote on the death penalty.  Id. at 755.  Yet, despite this obvious, crucial mistake, 

they concluded that absolute deference was owed to the trial judge’s determination.8  

Consequently, all four federal judges who reviewed Reggie’s case agreed that 

significant mistakes were made by the trial court in the selection of jurors.  Two of those judges 

were bound by their conclusion that a narrow legal technicality restricted the ability of federal 

courts to review state court decisions.  Because this issue had not been properly preserved for 

appeal, they held that it had been defaulted by Reggie—which, of course, was due to Reggie’s 

incompetent trial counsel.  The fact remains, however, that the two judges that did allow 

themselves to review the merits of Reggie’s claims determined that the mistakes were so 

egregious that Reggie’s trial was rendered unconstitutionally unfair and that his death sentence 

must be vacated.  

3. Reggie’s Trial Was Infected by Prosecutorial Misconduct  

Gross prosecutorial misconduct further contributed to the fundamental unfairness 

of Reggie’s trial. Nels Moss, the prosecutor in Reggie’s case, has been criticized throughout his 

career by both federal and state courts for unethical and unprofessional conduct.  These courts 

have found that Moss engaged in a “consistent pattern of improper tactics,” and have described 

his approach as “dismay[ing]” and “a patent effort to deprive . . . defendant of a fair trial.”  State 

v. Goodson, 690 S.W.2d 155, 160-61 (Mo. Ct. App. 1985) (Gaertner, J., concurring) (reversing 

conviction where Moss deliberately “interject[ed] . . . poison” into trial by engaging in “patent 

effort to deprive . . . defendant of a fair trial,” which was “but one example of a consistent 

pattern of improper tactics . . . in cases tried by [Moss]”); see also Preston v. Delo, 100 F.3d 596, 

  
8 Doss himself stated that he could have imposed the death penalty. As set forth in his 

signed statement, Doss stated that “his religious position did not prevent [him] from 
considering the death penalty.”  See Doss letter (Jan. 16, 2006) attached at Appendix A.
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602 (8th Cir. 1996) (court “strongly disapprove[d] of [Moss’] comments,” as they were “mean-

spirited and unnecessary”); Culkin v. Purkett, 45 F.3d 1229, 1235 (8th Cir. 1995) (Moss 

“push[ed] the limits of zealous advocacy”); State v. Nelson, 957 S.W.2d 327, 329 (Mo. Ct. App. 

1997) (reversing conviction because Moss attempted to “inflame the passions and prejudices of 

the jury by reference to facts outside the record”); State v. Browner, 587 S.W.2d 948, 954 (Mo. 

Ct. App. 1979) (court “dismayed” by Moss’ “thinly veiled attempt” to “evade the impact of a 

well known and fundamental rule of evidence and do indirectly what he could not have done 

directly.”)  A report by the Center for Public Integrity on nationwide prosecutorial misconduct 

cited Moss as one of the career prosecutors who “repeatedly broke the rules” and noted that his 

misconduct had been cited by courts in at least twenty-four cases. 

Consistent with this pattern, Moss made use of highly improper and misleading 

tactics throughout Reggie’s case, including several inflammatory and improper arguments to the 

jury.  Moss’ misconduct at Reggie’s trial was so abhorrent, in fact, that the trial judge found—

and the Missouri Supreme Court later affirmed—that Moss was guilty of criminal contempt, and 

that his conduct was “willfully and intentionally committed in disobedience of the court” and 

fined him $500.  Moreover, all four federal judges who reviewed the trial transcript in the case 

found that there was significant prosecutorial overreaching.  As the District Court held:

[T]here is considerable evidence of prosecutorial over-
aggressiveness in this case.  The transcript is replete with 
admonitions from the trial judge to the prosecutor for improper 
questions, objections, and comments.  Ultimately the trial judge 
held the prosecutor in contempt of court for violating a court order.  
The trial transcript and the record as a whole show that the 
prosecutor was abusive and boorish, and that his tactics overall 
were calculated to intimidate the defense at every turn.

Clemons v. Luebbers, 212 F.Supp.2d 1105, 1123 (E.D. Mo. 2002).  The United States Court of 

Appeals for the Eighth Circuit agreed, finding that the District Court had “correctly described 
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Moss as ‘abusive and boorish,’ and that his tactics overall were calculated to intimidate the 

defense at every turn.”  Clemons v. Luebbers, 381 F.3d 744, 754 (8th Cir. 2004).

A full recital of the outrageous misconduct by Moss during Reggie’s trial could 

be the subject of a separate, lengthy submission.  Even a brief summary of the most egregious 

instances of misconduct suffice to demonstrate the shocking behavior that taints the fairness of 

the jury’s verdict:

• Moss violated an express order of the court and compared Reggie to notorious mass 
murderers Charles Manson and John Wayne Gacy, earning him a contempt citation.

• Moss mischaracterized Reggie’s absolute lack of any criminal record by referring in his 
closing statement to “no significant history of prior criminal activity,” allowing the jury 
to infer that he had committed other, less serious crimes.

• Moss made highly prejudicial comments about Reggie’s exercise of his right not to 
testify. 

• Moss described a gruesome, hypothetical crime in which the Kerry sisters were raped and 
sent into a “dark room” with their cousin and a knife-wielding Reggie and repeatedly 
stabbed – a complete fabrication that could serve no purpose other than to confuse and 
inflame the jury.

• Moss repeatedly alluded to an inadmissible hearsay statement by Tony Richardson that 
he was prevented by the Confrontation Clause of the Sixth Amendment from raising at 
trial.

These are just a few examples of Moss’ gross prosecutorial misconduct which 

deprived Reggie of a fair trial.  Uncertain of his ability to obtain a death sentence on the record 

before the jury, Moss needed to go outside that record through inflammatory statements that 

played on the jury’s emotions and distracted them from the fact that there was no basis, on the 

evidence properly before them, for a sentence of death.  Moss’ pervasive misconduct ensured 

that Reggie was deprived of a fair trial and helped elicit a tainted guilty verdict and sentence of 

death from the jury. It would be a miscarriage of justice to execute Reggie under such 

circumstances.  
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D. REGGIE’S LIFE SHOULD BE SPARED BECAUSE HIS DEATH SENTENCE IS 
DISPROPORTIONATE IN LIGHT OF RICHARDSON’S LIFE SENTENCE

Putting Reggie to death would not only be egregiously unfair, given the 

circumstances of his trial, but it would also be disproportionate in relation to his co-defendants 

and unprecedented in relation to other executions.  In circumstances where there may be 

evidence to support a conviction but where that evidence is far less compelling than usually 

found in cases where the sentence is death, the Missouri Supreme Court has found that death is a 

disproportionate punishment.  

According to the State’s theory of the case at Reggie’s trial and the trial 

testimony, Reggie was not responsible for pushing the sisters from the bridge platform.  The 

State asserted that Antonio Richardson was the one who actually “pushed [the Kerrys] off [the 

bridge].”  Moreover, at Richardson’s trial, Thomas Cummins testified without any doubt that it 

was Richardson who directed him and his cousins onto the platform from which they fell, pushed 

Julie and Robin Kerry from the bridge, and then ordered him to jump.  In contrast, there was no 

eyewitness testimony presented at either trial that Reggie played any role in pushing the Kerry 

sisters.  Indeed, none of the witnesses could even testify as to Reggie’s location at the time that 

the Kerry sisters were pushed from the bridge.  And yet Richardson was only sentenced to life in 

prison, after his death sentence was vacated by the Missouri Supreme Court because it was 

imposed by the judge when the jury deadlocked.  It is clearly excessive and disproportionate to 

impose the death penalty on Reggie when Richardson, who was also convicted of first degree 

murder, only received a life sentence.  

One man who, by the State’s theory of the case, was the ringleader of the group 

on the evening of the murders has been executed.  Another man who, according to sworn 

testimony at his own trial, pushed the sisters to their deaths, has been sentenced to life 
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imprisonment.  There is no societal purpose served by executing someone who the State asserts 

is less culpable than these two men.  An execution under these circumstances would be an 

extreme and unique punishment.  Since the death penalty was reinstated in the United States 

more than 30 years ago, only a handful of defendants have been executed where they, like 

Reggie, were not alleged to have been the actual killer.  In these rare cases, a clear pattern 

emerges – the defendants had significant prior criminal records and/or the evidence at trial 

clearly demonstrated intent to kill.  For example,

• Doyle Skillern, age 33 at the time of the crime, was convicted of participating in the 
murder of a Texas state narcotics agent.  Skillern had been previously convicted of 
murdering his own brother.

• Beauford White, age 32, participated in a robbery during which eight victims were shot, 
six fatally.  He had an extensive criminal record with convictions for rape, car theft, and 
drug possession, and was on parole for rape at the time of the murders.

• G.W. Green, age 40, had a prior criminal record when he carried a loaded gun into the 
house where his co-defendant shot the victim.  Green then urged his accomplices to kill 
the victim’s wife and daughter. 

• Carlos Santana, age 28, was convicted of murder in the course of a robbery.  He did not 
fire the fatal shot, but he was armed and fired shots into a van where another person was 
hiding.

• Gregory Resnover, age 29, had a significant prior criminal record when he was found 
guilty of the murder of a police officer.  He was armed and in a confrontation with the
police when his co-defendant fired the fatal shot into the prone officer, and he may have 
fired at least one of the prior shots that hit the officer.

• Steven Hatch, approximately age 25, was convicted in the murder of two parents and 
attempted murder of their children.  He bound and gagged the family in preparation for 
their shooting, and was told by the shooter to go outside, turn the car around, and wait for 
“the sound.”  He also engaged in a crime spree following the murders.

• Dale Leo Bishop, age 25, had previously been adjudicated as a juvenile for kidnapping, 
aggravated assault, and grand larceny.  The court found that he held one of the victims 
while a companion struck him.  

• Dennis Skillicorn, age 35, had been previously convicted of murder before his conviction 
as an accomplice in the murder for which he was executed.
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Notably, none of the individuals described above was a teenager at the time of the 

crime in question.  Indeed, only one person in recent history has been executed under an 

accomplice liability theory for a crime committed as a teenager: William Andrews.  Andrews, 

who had record of prior criminal activity, was convicted in connection with the deaths of several 

people who were shot by his co-defendant.  Significantly, Andrews poured Drano down the 

throats of the victims.  The medical examiner testified that the victims would have died within 12 

hours from this poisoning had they not been shot by Andrews’ co-defendant.

Reggie’s case stands in start contrast to the facts underlying these executions.  In 

Reggie’s case, there is at most weak evidence of intent and he had no criminal record prior to the 

night in question.  

The questionable nature of the evidence upon which Reggie’s conviction was 

based argues strongly against death as the appropriate penalty. The Missouri Supreme Court has 

held that, even where the evidence of guilt may be sufficient to sustain a first degree murder 

conviction, a death sentence is not warranted if the evidence is not strong or compelling.  Just 

last year, the United States Supreme Court reaffirmed that “capital punishment must be limited 

to those offenders who commit a narrow category of the most serious crimes and whose extreme 

culpability makes them the most deserving of execution.”  Kennedy v. Louisiana, 128 S. Ct. 

2641, 2650 (2008).  

E. GOVERNORS ACROSS THE COUNTRY HAVE GRANTED CLEMENCY IN CIRCUMSTANCES 
REMARKABLY SIMILAR TO REGGIE’S

Governors in other states have acted to preserve the integrity of the judicial 

system in their states by commuting death sentences where, as here, an individual was sentenced 

to death but the evidence strongly suggests that he was the less culpable defendant and was not 

the actual killer.  
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• 1n 1980, Florida Governor Bob Graham commuted the sentences of Darrell Edwin Hoy 
and Richard Henry Gibson, citing the lack of proportionality between their sentences and 
that of the equally or more culpable co-defendant who was the triggerman in the murder.

• In 1981, Governor Graham commuted the death sentence of Michael Salvatore, again 
citing the disparity between his sentence and those of two others involved in the crime. 

• In 1998, Georgia Governor Joe Harris commuted Freddie Davis’ death sentence in 1998 
as disproportionate to the life sentence given his equally or more culpable co-defendant.

• In 1999, North Carolina Governor Jim Hunt commuted the death sentence of Wendell 
Flowers because he had doubts about the extent of Flowers’ involvement in the crime. 

• In 2004, Indiana Governor Joe Kernan commuted the death sentence of Darnell Williams 
because Williams’ co-defendant received a life sentence.  As Governor Kernan 
explained, “Clemency is an appropriate method to adjust sentences of persons involved in 
the same crime to obtain a just result based on relative culpability . . . and [I] [have] 
found no instance in which Indiana has executed a defendant where a more culpable co-
defendant’s life was spared.”  Associated Press, Text of Kernan Statement on Williams 
Clemency, July 2, 2004. 

• In 2007, Texas Governor Rick Perry granted clemency to Kenneth Foster, Jr.  Foster had 
served as the getaway driver during an evening of robberies, and was sentenced to die for 
a murder that took place at the end of that evening despite the fact that the victim was 
shot by a co-defendant and Foster was in the car when the shooting occurred. 

The grant of clemency in the above circumstances underscores that the death 

penalty – the State’s most severe punishment – should not be extended to accomplice liability 

cases involving a young man with no prior criminal record.

F. ONE OF THE JURORS AT THE TRIAL HAS RECANTED THEIR VOTE FOR THE DEATH 
SENTENCE 

Attached to this clemency petition at Appendix B is the statement of one of the 

trial jurors who voted to convict Reggie of first-degree murder and to impose the death penalty.  

Upon learning about various pieces of exculpatory evidence of which this juror had previously 

been unaware, the juror subsequently swore under oath that “if [the juror] had known this 

information at that time,” the juror “would not have voted for the death penalty” for Reggie.  

Such exculpatory evidence never presented to the jury includes the following uncontested facts:  
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(1) that the police report of the interview of Thomas Cummins notes that both the police and 

Cummins’ father had doubts about his account of the events on the bridge, that he gave 

numerous inconsistent statements – some of which implicated himself in the deaths of his 

cousins, and that he gave “deceptive” answers on a polygraph test; (2) that Cummins’ testimony 

was different at Reggie’s trial than at Antonio Richardson’s trial, most notably in that he did not 

identify Richardson as the person who pushed the Kerry sisters at Reggie’s trial, allowing the 

jury to infer that Reggie might have pushed the girls; (3) that Cummins sued the St. Louis Police 

Department for police brutality after he testified at Reggie’s trial, and was paid a $150,000 

settlement; and (4) that Richardson is serving a life sentence.  

Although this juror does not have the power to change their vote now, we implore 

you to consider this information, and all of the facts presented in this petition, and commute 

Reggie’s death sentence to life imprisonment.  While some of this evidence was not presented 

because of the incompetence of Reggie’s trial counsel, other points – such as the reduction of 

Antonio Richardson’s sentence to life in prison, or the settlement of Cummins’ police brutality 

claims – took place afterwards and could not have been presented.  That these facts have never 

been properly considered by a court does not make them any less true.  In weighing a clemency 

petition, you are unencumbered by the strict procedural rules that prevented these facts from 

being weighed and uniquely empowered to rectify the injustices of this case by commuting 

Reggie’s sentence.

G. PUTTING REGGIE TO DEATH IS CONTRARY TO THE WISHES OF LEGISLATORS,
COMMUNITY AND RELIGIOUS LEADERS, AND VICTIMS’ RIGHTS ADVOCATES

The numerous and compelling concerns with Reggie’s prosecution and conviction 

have resulted in the recognition across a broad range of groups and individuals that Reggie’s 



23

sentence of death should not stand.  A significant number of local and national leaders and 

organizations have lent their voices to the effort to gain clemency for Reggie Clemons.  

Present and former political leaders who support the commutation of Reggie’s 

sentence include Alderman Freeman Bosley, Sr., Former Mayor Freeman Bosley, Jr., Former 

Rep. John Bowman, Alderman Jeffrey Boyd, Rep. Chris Carter, Alderman Gregory Carter, Rep. 

Maria Chapelle-Nadal, Congressman William “Lacy” Clay; Former Congressman William L. 

Clay, Sr., Former Senator Maida Coleman, Alderwoman Marlene Davis, Senator Rita Heard 

Days, Rep. Talib El-Amin, Alderwoman Dionne Flowers, Alderwoman April Ford-Griffin, 

Alderman Antonio French, Comptroller Darlene Green, Former Rep. Rodney Hubbard, Former 

Rep. Connie Johnson, Rep. Tishaura Jones, Alderman Terry Kennedy, Committeewoman Mattie 

Moore, Alderman Sam Moore, Rep. Jeanette Mott-Oxford, Rep. Jamilah Nasheed, Sen. Jeff 

Smith, Alderwoman Kacie Starr Triplett, Alderman Charles Troupe, Rep. Juanita Head Walton, 

Alderman Frank Williamson, and Rep. Robin Wright Jones.

Several local, national and international legal and human rights organizations 

have also called for clemency for Reggie, including the American Civil Liberties Union, 

Amnesty International, Missourians to Abolish the Death Penalty, the Mound City Bar 

Association, Murder Victims’ Families for Human Rights, the National Association for the 

Advancement of Colored People, and the National Coalition to Abolish the Death Penalty.  

Additionally, well-known human rights activists Mike Farrell, Danny Glover, Bianca Jagger, and 

Sister Helen Prejean have voiced their support for mercy in Reggie’s case, as have numerous 

religious organizations and leaders.

Columnist Bill McClellan wrote in the St. Louis Post-Dispatch that Reggie’s case 

merits commutation, noting the relative weakness of the evidence against Reggie, and that the 
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State demonstrated only extenuated culpability on his part. Bill McClellan, Op-Ed., A Death 

Sentence I’d Commute to Life, St. Louis Post-Dispatch, June 3, 2009.  The editorial board of the 

same paper called the procedural default by Reggie’s incompetent trial counsel that prevented a 

proper review by the courts of his conviction and death sentence “a shameful example of the 

state’s most somber function being relegated to a bureaucratic shuffle” and concluded that “[t]he 

hard justice in the Clemons case is that his life should be spared.”  Editorial, Clemons’ Death 

Sentence Based on Grotesque Technicality, St. Louis Post-Dispatch, June 8, 2009.

H. REGGIE IS A NON-VIOLENT PERSON AND HAS SHOWN HIMSELF CAPABLE OF BEING 
BOTH A PRODUCTIVE AND AMBITIOUS MEMBER OF SOCIETY

At the time of his arrest, Reggie was a teenager with no criminal history and was 

studying to be a mechanic.  Reggie has availed himself of the opportunities available to him 

while on death row to mature spiritually and intellectually.  He has learned to appreciate even 

more the value of life and of family.  He has grown into a good father, son and person, as is 

evident from the letters submitted on his behalf.

Reggie has nurtured a relationship with his teenage daughter, Pauline, and 

become a loving father.  His daughter turns eighteen this month.  He is in regular contact with his 

family, including his parents, Vera and Pastor Reynolds Thomas.  While in prison, Reggie has 

worked hard to remain a productive member of society, and obtained his General Equivalency 

Diploma.  He has held several jobs in prison, including a position in the law library, where he 

educated himself on the law.  In addition to legal research on his own behalf, he has assisted 

fellow prisoners with their appeals.  He has been actively involved with a suicide prevention 

program that aided prison officials in monitoring other inmates, and became a member of the 

NAACP.  Reggie is also a talented writer and visual artist, and an amateur inventor.  Several of 

his inventions have been patented.  
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CONCLUSION

At trial, the prosecutor contended that the incident on Chain of Rocks Bridge was 

orchestrated by Marlin Gray and carried out by Antonio Richardson.  Gray, the ringleader under 

the State’s theory, has been executed.  Richardson, the killer under the State’s theory, is serving 

life in prison.  Yet Reggie, who was alleged, at most, to be an accomplice, and who had no prior 

record, faces death. 

However one feels about the appropriateness of the death penalty generally, the 

infliction of death by the State on one of its citizens is an extraordinary power, and one that can

only be legitimate if it is exercised with the greatest of care and deliberation.  The State should 

not take the life of an offender because it believes that he has done a great wrong, but only after 

it has taken steps to prove beyond a reasonable doubt that the person being put to death is, in 

fact, guilty of the crime as defined by law.  

Likewise, the procedural protections that the legislature and the courts afford to a 

person accused of a capital offense strengthen the legitimacy of the system of justice by striving 

to ensure that only the most serious offenses are punished by death, that only the indisputably 

guilty are executed, and that similar cases are punished with equal severity. Those protections 

have failed Reggie, but you have the ability to remedy that failure.  As governor, you can view 

this case from a vantage point unencumbered by the procedural rules that have prevented the 

courts from addressing the infirmities of Reggie’s death sentence.  Considering from that vantage 

point the astonishingly unfair trial in this case, a commutation of Reggie’s death sentence is 

warranted.  

In such a unique case, where the circumstances taken as a whole cast significant 

doubt over the fairness of the penalty to be administered, it is within your power and 

responsibilities as Governor to act as a fail safe to prevent a terrible miscarriage of justice by 
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commuting Reggie’s sentence of death.  We ask you to spare Reggie Clemons’ life.  In this very 

troubling case, the most fundamental principles of fairness and morality compel mercy.  

We respectfully request a meeting with you to further discuss the details of 

Reggie’s case and we hope that you will also consider meeting directly with Reggie, as we are 

certain that you will agree upon meeting this young man that he is undeserving of the State’s 

most extreme punishment.  

Dated:  June 12, 2009 Respectfully Submitted,

SIMPSON THACHER & BARTLETT LLP

HUSCH BLACKWELL SANDERS LLP

Attorneys for Reginald Clemons


