
UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

In re:

DAVID DARNELL BROWN

Debtor.

)
)
)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 3:10-bk-11399

Objections Due: April 19, 2012
Hearing: May 8, 2012 at 9:00 a.m.
Judge: Hon. Randal S. Mashburn
Court: Courtroom One, Second Floor

Customs House, 701 Broadway,
Nashville, TN 37203

AMENDED OBJECTION TO THE MOTION BY TRUSTEE
TO SELL ASSETS OF THE DEBTOR

G-Unit Records, Inc. ("G-Unit"), and Curtis J. Jackson III ("Jackson"), each a creditor

and party in interest in the above-captioned case (collectively, the "Creditors") of David Brown

(the "Debtor"), by and through their counsel Moritt Hock & Hamroff LLP and Frost, Brown &

Todd LLC, hereby respectfully submit this Statement in Response to the Motion by the Chapter

7 Trustee (the "Trustee") to Sell Property of the Debtor's estate (the "Motion") and set forth as

follows:

PRELIMINARY STATEMENT

1. The Motion by the Trustee seeks to sell certain assets generically described as "all

intellectual property owned by the Debtor, including, but not limited to, trademarks and

copyrights, all masters, compositions, royalties, rights and licenses owned by the Debtor and all

rights of publicity owned by the Debtor" (collectively, the "Assets"); however, nowhere in the

Motion does the Trustee identify with any level of specificity what exactly she believes those

Assets to be or what she is seeking. Given that the Debtor is party to several agreements with the
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Creditors (and other parties) pursuant to which, prior to the filing date, he conveyed away very

specific intellectual property rights, copyrights, licenses and trademarks, the Creditors are left

with no choice but to file this Opposition to ensure that the Trustee is not seeking to adversely

affect the Creditors' rights in assets that they own, or in which they have rights and interests

under Section 365(n) of Title 11 of the United States Code (the "Bankruptcy Code"). Further,

while it would seem that in order to maximize any sale process such specificity should be

required, third parties should be aware that without clarity or a determination on ownership

rights to specific assets, they may be buying something which the Debtor has no ownership

rights in, and thus, the Trustee has no right to sell.

FACTUAL BACKGROUND

2. Prior to the Petition Date, the Debtor entered into a recording agreement dated

January 10, 2004 (the "Recording Agreement") with G-Unit.1 Pursuant to the terms of the

Recording Agreement, the Debtor was obligated, inter alia, to render services as a performing

artist for the purpose of making recordings for G-Unit. The Recording Agreement contains an

exclusivity provision which provides that the Debtor will not perform or render any services as a

recording, performing and video artist, or a producer for the purpose of making, promoting, or

marketing recordings for any entity except G-Unit, and reserves the right of G-Unit to seek

injunctive relief to enforce the provisions of the Recording Agreement.

3. Pursuant to the terms of the Recording Agreement, the Debtor transferred 100%

ownership of all rights associated to the recordings, and performances contained in the

recordings, and granted to G-Unit the exclusive right to distribute, reproduce, and authorize

adaptations and all performances in whatever form (phonograph records, audiovisual records,

1 Although the Recording Agreement was at one point assigned by G-Unit to G-Unit Records, LLC, it was
reassigned back to G-Unit on or about January 1, 2009.
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etc.);2 this grant includes, but is not limited to, all rights to the Debtor's album known as "The

Rehab," as well as any recordings, audiovisual recordings, be they on the web or otherwise

(collectively the "G-Unit Recordings") which the Debtor has since released, even if not

authorized. The Debtor also surrendered any ownership claim of certain videos made in

connection with the recordings or otherwise.

4. Further, the Debtor granted to G-Unit the right to use and reproduce all

professional names, including trademarks (of "Young Buck" or any other), and all portraits,

logos, signatures, and likeness for exclusive merchandizing rights as well as for perpetual use in

connection with the recordings or videos and merchandise. The Debtor also granted licenses for

use of the artist's copyrighted compositions in his recordings or videos. Likewise, Debtor

assigned to G-Unit a perpetual and exclusive publicity right to use the Debtor's past or currently

existing recordings and performances for making, promoting, or marketing phonograph records.

5. G-Unit's acquired rights under the Recording Agreement further include exclusive

ownership of all rights relating to artwork associated with the recordings, and a perpetual and

exclusive right to create, maintain, and host websites relating to the Debtor and the right to

designate the official website of artist.

6. Finally, G-Unit maintains perpetual and irrevocable licenses to reproduce all of

these recordings, and any copyrighted compositions contained in those recordings, as released

albums, and irrevocable licenses to reproduce them in videos and audiovisual recordings.

2 Moreover, at some point prior to March 2008, G-Unit entered into a Joint Venture Agreement with Interscope
Records ("Interscope") pursuant to which Interscope acquired rights in certain master recordings of the Debtor, in
particular two albums of the Debtor, "Straight Out of Cashville" and "Buck the World" (the "Interscope
Recordings").
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7. Thus, given that the Debtor had an exclusive agreement with G-Unit covering all

recordings of the Debtor (with the exception of Interscope Albums), it is unclear what

copyrights, trademarks, licenses, or other intellectual property the Trustee is seeking to sell.

8. Additionally, the Debtor is party to an Exclusive Songwriter & Co-Publishing

Agreement dated July 30, 2003 (the "Publishing Agreement"). The Publishing Agreement was

entered into by Universal Music Corp. ("Universal") on behalf of itself and on behalf of Curtis

Jackson d/b/a 50 Cent Music (or G-Unit) (collectively, the "Publishers") and David Brown p/k/a

"Young Buck" and David Brown d/b/a Young Buck Publishing (the Publishing Agreement, is

referred to herein, together with the Recording Agreement, as the "Agreements").3 Pursuant to

the Publishing Agreement, the Debtor granted to the Publishers the exclusive right to, among

other things, administer the Debtor's compositions and act as publisher thereof. The Debtor is

obligated under this Publishing Agreement to work exclusively for the benefit of Jackson and a

related company, and to render services as a songwriter and composer. Finally, the Debtor also

granted to Jackson a share of the title and interest in and to certain copyrights and musical

compositions.

9. Thus, all compositions created by the Debtor have already been irrevocably

conveyed to Jackson (and Universal), and G-Unit retains irrevocable rights of "every kind and

nature," including to rights to royalties, copyrights, 4 to renew/extend copyrights and to causes of

action. To the extent that the Debtor has a share in some of the royalties under the Publishing

Agreement, presumably those assets could be sold but they are not free and clear as there may be

claims or offsets against them. In particular, an artist's rights to recoup additional royalties under

the Publishing Agreement are only available if the amounts of all Advances are repaid and other

3 Copies of the Agreements may be submitted to the Court in camera if so requested.
4 The Debtor may own a small percentage interest in copyrights to some of his compositions, however it is unclear
what these may currently be.
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obligations under the agreement are performed. Moreover, the rights that have been irrevocably

conveyed to G-Unit (and Universal) include any arrangement or adaptation and G-Unit and

Universal own 100% of the right to administer and license the Debtor's compositions.

10. Finally, under the Publishing Agreement, G-Unit and Universal hold an

irrevocable license to use and give right to others to use the Debtor's name and likeness in

connection with the compositions.

LEGAL ANALYSIS

11. As indicated above, it is unclear what if any Assets the Trustee is seeking to sell

by the Motion. However, it is axiomatic under Section 541 of the Bankruptcy Code5 that

property not owned by the Debtor cannot become property of the bankruptcy estate. Thus,

whether certain licenses or intangibles are property of the estate and may be sold by a Chapter 7

trustee is a question of law. NextWave Personal Communications, Inc. v. F.C.C., 254 F.3d 130

(D.C. Cir. 2001), aff'd, 537 U.S. 293 (2003). Absent a determination by a court of competent

jurisdiction as to the ownership interests of what Assets the Debtor owns under the various

Agreements identified above, if any, or any other agreements, see Stern v. Marshall, 131 S. Ct.

2594 (2011),6 the Trustee cannot be allowed to simply conduct a sale without specificity. Lack

of specificity could prejudice not only the Creditors' interests, but third parties who seek to

participate in such sale.

12. Subject to a reservation to modify and amend these arguments upon clarification

by the Trustee of the assets intended to be covered by her Motion, the Creditors assert that the

identifiable assets known to them cannot be sold by the Trustee for the reasons set forth below.

5
The property of the estate includes "all legal or equitable interests of the debtor in property as of the

commencement of the case." 11 U.S.C. § 541(a)(1) (emphasis added).
6 With all deference to this Court, this kind of determination may not be within the province or jurisdiction of a
bankruptcy court.
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I. The Creditors' Ownership in the Copyrights of the Compositions
and Recordings and Rights in Debtor's Trademarks and Name and Likeness
Remain Vested in the Creditors, Even if the Trustee Rejects the Agreements

13. It is unclear whether the Trustee is deeming the Agreements rejected and whether

the Agreements can even be rejected. But even assuming they are or could be, as a general

matter, rejection creates at most a breach of the underlying contract, but it does not rescind rights

created by the contract, particularly when those rights involve property rights. Thus, for

example, the Court of Appeals for the Eleventh Circuit has held that rights in a copyright

transferred or granted within an agreement that was otherwise executory were not rescinded by

the debtor's rejection of that agreement. Thompkins v. Lil' Joe Records, Inc., 476 F.3d 1294,

1306 (11th Cir. 2007), cert. denied, 552 U.S. 1022 (2007) (holding "that the rejection of the 1989

Agreement did not cause ownership of the Poison Clan Song copyrights to revert to Thompkins;

thus, the copyrights properly passed into Luke Records….").

14. Coming to a similar conclusion, the Court of Appeals for this Circuit held in

Leasing Serv. Corp. v. First Tenn. Bank Nat'l Ass'n, 826 F.2d 434 (6th Cir. 1986), that the

debtor's rejection of an executory contract did not void the security interests granted by the same

contract in the debtor's inventory, goods, equipment, and machinery. Thus, it is well settled that

"rejection of an executory contract does not unwind transactions that already have been

consummated--or void property rights that already have been obtained--under the contract prior

to rejection." Simmons Capital Advisors, Ltd. v. Bachinski (In re Bachinski), 393 B.R. 522, 544

(Bankr. S.D. Ohio 2008).

15. As indentified above, it is clear that the Agreements unambiguously granted and

transferred to the Creditors ownership rights to the copyrights in recordings and masters, without

any conditions or provisos that would subject such grants or transfers to any performance or act
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of the Debtor. Thompkins, 476 F.3d at 1306 (the transfer of copyrights were not conditioned on

any further act); Leasing Serv., 826 F.2d at 437 (holding that the transfer of property rights

through a security interest was complete upon the execution of the agreement); Rudaw/Empirical

Software Prods. Ltd. v. Elgar Elecs. Corp. (In re Rudaw/Empirical Software Prods. Ltd.), 83

B.R. 241, 245 (Bankr. S.D.N.Y. 1988) (sale of a software program was not rescinded by a

rejection of the contract, because the sale was not dependent on performance of the rest of the

contract).

16. Copyrights are alienable property rights that can be sold, assigned, and

transferred. See, e.g., Yount v. Acuff Rose-Opryland, 103 F.3d 830, 835 (9th Cir. 1996) (holding

that the artist had "transferred the underlying copyright [and] he obtained [only] a contractual

right to royalties"); In re Waterson, Berlin & Snyder Co., 48 F.2d 704, 706 (2d Cir. 1931)

(finding the artist had properly sold and assigned the copyrights in his compositions to the music

publisher which could be sold or assigned to a third party). Therefore, the Debtor's transfer of

his ownership rights regarding his copyrights to the Creditors and Universal operates like any

other sale, transfer, or assignment of an asset. Such a sale, transfer, or assignment is not

extinguishable or subject to rescission merely because the transaction is acknowledged within a

contract with potentially executory provisions.

17. Similarly, the publicity and merchandizing rights, and exclusive right to Debtor's

trademarks and name and likeness, have been sold, transferred, and assigned to G-Unit under the

terms of the Recording Agreement. Such publicity rights to make commercial use of a

celebrity's name and likeness are a saleable and commercially exploitable asset. Haelan Labs.,

Inc. v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953); Zacchini v. Scripps-Howard

Broadcasting Co., 433 U.S. 562 (1977); Sheldon W. Halpern, The Right of Publicity:
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Commercial Exploitation of the Associative Value of Personality, 39 Vand. L. Rev. 1199, 1203-

15 (1986). Because the right to commercial exploitation and merchandizing of the Debtor's

name and likeness were unambiguously transferred and assigned to G-Unit as stated in the

Recording Agreement, G-Unit has ownership of these merchandizing and publicity rights.

Haelan Labs, 202 F.2d at 868 ("a man has a right in the publicity value of his photograph, i.e.,

the right to grant the exclusive privilege of publishing his picture, and that such a grant may

validly be made 'in gross'").

18. These transfers and assignments of defined rights granted immediate and vested

rights to the Creditors, and differ from a license in that no further act or performance by the

parties was contemplated. Cf. Microsoft Corp. v. DAK Indus., Inc. (In re DAK Indus., Inc.), 66

F.3d 1091, 1095 (9th Cir. 1995) (distinguishing between an outright sale or transfer of units of

software and a license for use). These rights are completely vested as property rights given by

the Debtor to the Creditors, and those rights do not disappear merely because other portions of

the Agreements might be subject to rejection. "[R]ejection 'does not embody the contract-

vaporizing properties so commonly ascribed to it… Rejection merely frees the estate from the

obligation to perform; it does not make the contract disappear.'" Thompkins, 476 F.3d at 1396

(quoting Cohen v. Drexel Burnham Labert Gr., Inc. (In re Drexel Burnham Labert Gr., Inc.),

138 B.R. 687, 703 (Bankr. S.D.N.Y. 1992)).

II. The Trustee May Not Sell Any "Intellectual Property" Which Has Been
Exchanged for Contractual Rights to Royalties, Is Co-Owned, or Is Otherwise
Subject to Restrictive Covenants and Equitable or Legal Claims of the Creditors

19. The Trustee seeks to sell all trademarks and copyrights, all masters, compositions,

royalties, rights and licenses owned by the Debtor and all rights of publicity owned by the

Debtor. However, the Trustee does not in any way distinguish what assets the Debtor owns and
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what the Debtor merely may simply receive as royalties under any of the Agreements. The

availability of Debtor's rights for assignment or sale to third-parties is seriously curtailed by the

Creditors' acquisition of Debtor's intellectual property and the Creditors' rights under the

Agreements.

20. Because the Debtor granted 100% of the rights to administer the licensing and

royalties under the Publishing Agreement, and the Debtor's right to royalties is subject to certain

restrictions from assignment and subject to recoupment, the Trustee cannot be authorized to sell

the Debtor's compositions according to the terms of the Motion.

21. More accurately, the Debtor retains only a contractual right to royalties under the

Agreements, because the Debtor relinquished control over the licensing, registration of

copyrights, or causes of action accruing from copyright infringement. Instead, the Debtor merely

is the recipient of "a contractual right—a promise by the record company that it would make

royalty payments." Yount v. Acuff Rose-Opryland, 103 F.3d 830, 835 (9th Cir. 1996).

22. Moreover, where copyright ownership is shared among other individuals besides

the debtor, the bankruptcy court should give special consideration to the concerns of the non-

debtor co-owners, in a manner analogous to a joint tenancy. See, e.g., Pilate v. Burrell (In re

Burrell), 415 F.3d 994 (9th Cir. 2005). Such shared copyright ownership entails certain

obligations found in any joint tenancy.

23. Finally, the Debtor's contractual rights to royalties under the Agreements are

subject to the restrictive covenant that "Advances" or debts owed to the Creditors or Universal

"are chargeable against and recoupable from any royalties otherwise payable hereunder." Such

restrictive covenants are enforceable against the royalties that the Debtor may be due under the

Agreements. In other words, Advances that remain unpaid from the Debtor may be
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recouped/setoff from royalties that may be due to the Debtor. Waldschmidt v. CBS, Inc., 14 B.R.

309 (M.D. Tenn. 1981).

24. A Trustee "takes the bankrupt's property subject to the equities therein." In re

Monongahela Rye Liquors, 141 F.2d 864, 869 (3d Cir. 1944) (as quoted in Waldschmidt, 14 B.R.

at 314). Therefore, the Trustee can only assign or sell intellectual property of the Debtor's estate

subject to the same restrictions and equities to which it was subject under the Debtor's

possession, including the restrictive covenants and other equitable rights which run with the

Debtor's contractual rights to royalties.

25. Moreover, under the terms of the Publishing Agreement, Jackson, as Publisher (in

addition to Universal), may also have a right of first refusal with respect to the sale of any

compositions.

III. Creditors' Rights under the Agreements as Licensees of Intellectual Property May
Be Retained at the Creditors' Option Pursuant to 11 U.S.C. § 365(n)(1)

26. The Creditors have certain rights under the Agreements as licensees, including to

perpetual licenses for use of the Debtor's compositions and for use of the Debtor's name and

likeness in connection with the Debtor's recordings.

27. Under Section 365(n)(1) of the Bankruptcy Code, the Creditors may "either treat

the contract as terminated as provided by (n)(1)(A), or [the Creditors] [may] retain [their] rights

to the intellectual property for the duration [specified] [in] the contract and any period for which

the contract might be extended by the licensee…" Encino Bus. Mgmt., Inc. v. Prize Frize, Inc.

(In re Prize Frize, Inc.), 32 F.3d 426, 428 (9th Cir. 1994).

28. Normally, the non-debtor's election to retain its rights under a license, despite a

debtor's rejection of the contract, requires the non-debtor to continue to pay any royalties

associated with use of the license. In the instant case, however, the licenses for the use of any
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copyrights of the Debtor and his name and likeness were not subject to any payments, fees, or

royalties as compensation for the licenses. Rather, the licenses were perpetual and were granted

to the Creditors and Universal as consideration and inducement for entering into the Agreements.

Therefore, the Creditors may elect to exercise their rights pursuant to Section 365(n) of the

Bankruptcy Code to retain their rights as licensees. Schlumberger Resource Mgmt Serv., Inc. v.

Cellnet Data Sys., Inc (In re Cellnet Data Sys., Inc.), 327 F.3d 242 (3d Cir. 2003).

29. The Creditors also have certain rights to publicity and merchandizing of the

Debtor's trademarks, logos, signatures, name and likeness, which are valuable assets upon which

the Creditors have vested interests that would not be extinguished by rejection of the

Agreements.

30. While ordinarily Section 365(n) of the Bankruptcy Code has not been applied to

trademarks, the principles that counsel the application to other intellectual property also counsel

its application to trademarks. In re Exide Techs, 607 F.3d 957, 967 (3d Cir. 2010) (Ambrosio, J.,

concurring) (suggesting courts should allow trademark licensees to retain their rights after

rejection of a contract); In re Matusalem, 158 B.R. 514, 521-22 (Bankr. S.D. Fla. 1993)

(rejection of trademark agreement would not generally deprive licensee of its rights to the mark).

The Creditors received the licenses, including exclusivity for a certain period, as inducement to

enter into the Agreements with the Debtor, and such rights are akin to property rights which vest

upon assignment, conveyance, or other form of delivery.

IV. G-Unit's Remaining Intellectual Property Rights under the Subject Agreements Are
Vested and Therefore Not Subject to Debtor's Rejection

31. Although G-Unit's rights to exclusively control an official website for the Debtor

and to use and grant others the right to use the Debtor's name and likeness are not strictly within

the definition of "intellectual property" found in Section 101(35A) of the Bankruptcy Code,
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those rights have been granted to G-Unit without precondition or subject to the performance of

any further act of the Debtor. Therefore, those rights are severable from the agreements and may

not be rejected.

32. In some cases, courts recognize that a single contract may contain both executory

clauses involving a severable agreement, and other provisions which have been fully performed

and are therefore not executory. In re Cutters, Inc., 104 B.R. 886, 889 (Bankr. M.D. Tenn. 1989)

("if a document purports to contain a single contract but in reality contains separate severable

agreements, then the debtor may reject a severable executory agreement").

33. In the Sixth Circuit, a contract "is executory if the obligations of both the debtor

and the other party to the contract are so far unperformed that the failure of either to complete

performance would constitute a material breach excusing the other from performing." Cutters,

104 B.R. at 888. Correspondingly, any rights which have arisen under contract prior to the

petition for bankruptcy are vested and cannot be rescinded by rejection of the contract. Thus,

"rejection does not undo performances by the parties to the contract, either pre-petition or post-

petition, which have preceded the assumption or rejection." Bachinski, 393 B.R. at 544 (quoting

Rudaw/Empirical Software Prods., 83 B.R. at 245).

34. The Recording Agreement grants exclusive rights to G-Unit to create the

exclusive and official website and website materials for "Young Buck." This right is not

dependent on any further performance or act by either party. As such, the right was transferred

and vested upon the execution of the Recording Agreement, as inducement for G-Unit's

acceptance of the terms of the Recording Agreement. The right does not depend upon the

Debtor's performance of his composition or recording obligations, and is therefore not subject

rejection.
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CONCLUSION

WHEREFORE, G-Unit and Jackson respectfully request that this Court either deny the

Motion based upon any evidence that there are assets that can be sold by the Trustee, or adjourn

the Motion until such time as a hearing can be held to determine the Debtor's ownership rights

and identify with specificity what Assets can be sold.

Dated: April 20, 2012 Respectfully submitted,
FROST, BROWN & TODD LLC

By: /s/ Robin B. White
Robert A. Guy, Jr., Esq.
Robin Bicket White, Esq.
424 Church Street, Suite 1600
Nashville, Tennessee 37219
615-251-5550
615-251-5551 (fax)

-and-

Leslie A. Berkoff, Esq.
Moritt Hock & Hamroff LLP
400 Garden City Plaza
Garden City, NY 11530
516-873-2000

Counsel for G-Unit Records, Inc. and Curtis J. Jackson III

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was electronically filed and served

via the Court’s ECF system on the 20TH th day of April, 2012, on all parties receiving ECF notification,

and on the following individuals via first class mail:

Jeanne Ann Burton, Trustee,
Jeanne Ann Burton, PLLC,
P.O. Box 90181
Nashville, TN 37209

U.S. Trustee
318 Customs House,
701 Broadway, Nashville, TN 37203
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