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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
___________________________________ 
 
OBAYDULLAH, Detainee, Guantánamo 
Bay and SAMI AL HAJJ, As Next 
Friend of OBAYDULLAH 

Petitioners, 
 
 – vs. – 
 
BARACK OBAMA, President of the 
United States of America and 
ROBERT M. GATES, Secretary of 
Defense of the United States of America, 
 

Respondents. 
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PETITIONER’S MOTION FOR RELIEF PURSUANT TO RULE 60(b)(2) 

 Pursuant to Rule 60(b)(2) of the Federal Rules of Civil Procedure, petitioner Obaidullah 

(also spelled Obaydullah) moves for relief from the March 24, 2011 order denying his motion for 

reconsideration. 

INTRODUCTION 

Very recently, Obaidullah’s military defense counsel, assigned to represent him in 

anticipated military commission proceedings, disclosed to his habeas counsel their discovery that 

dried blood in the backseat of a car found by U.S. forces in Obaidullah’s family compound 

resulted from the birth of Obaidullah’s child in the car – not, as this Court believed, from injuries 

suffered by al Qaeda bomb cell members who were transported to the hospital in the car after an 

accidental IED explosion.  Military counsel also disclosed additional exculpatory information 

uncovered in a recent investigation. 

Case 1:08-cv-01173-RJL   Document 138    Filed 02/08/12   Page 1 of 20



 

 2

The newly-discovered evidence about the dried blood completely refutes a key finding 

supporting the Court’s denial of Obaidullah’s habeas petition, as well as the Court’s denial of 

Obaidullah’s motion for reconsideration.  The other newly-discovered evidence similarly 

undermines the Government’s evidence against Obaidullah.  As explained below, Obaidullah 

could not by due diligence have previously discovered the newly-discovered evidence, it is not 

cumulative, and it would probably lead to an order granting reconsideration of the judgment.  

Therefore, this Court should grant relief under Rule 60(b)(2) based on the newly-discovered 

evidence that the dried blood in the car had an entirely innocent source, as well as the other 

newly-discovered evidence. 

FACTUAL AND PROCEDURAL HISTORY 

A. This Court denies Obaidullah’s habeas petition and motion for reconsideration. 

Obaidullah has been detained at Guantanamo Bay, Cuba, since 2002.  See Doc. 117 at 2.  

On November 24, 2010, this Court issued a classified memorandum opinion denying 

Obaidullah’s petition for a writ of habeas corpus.1  Doc. 117.  The Court observed that the 

Government had not disclosed the source of intelligence on which the Government’s case against 

Obaidullah largely relied.  Doc. 117 at 3.  The Court noted the Government was required, 

therefore, to corroborate the intelligence sufficiently to prove it was accurate and to prove that 

Obaidullah was detainable.  Doc. 117 at 4.  

 The Court reviewed the Government’s evidence and concluded “the combination of the 

explosives, the notebook instructions and the automobile with dried blood [found in a July 2002 

raid by U.S. forces on Obaidullah’s family compound] all fit together to corroborate the 

intelligence sources placing both [Obaidullah] and [Karim] Bostan at the scene aiding fellow 

                                                 
1 All citations herein are to the unclassified and redacted version of the Court’s classified 
opinion, filed in the public record on March 23, 2011. See Doc. 117.  
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bomb cell members who had been accidentally injured while constructing an IED.”  Doc. 117 at 

12 (emphasis added).  The Court relied on the statement of a Special Forces Staff Sergeant, given 

more than four years after the raid, that “the blood [in the automobile] could have been 

connected to an earlier incident in which [Obaidullah] and Karim Bostan were seen by an 

intelligence source taking some individuals to the hospital after an accidental explosion that 

occurred during the construction of a mine-based IED.”  Doc. 117 at 5-6; see also Doc. 117 at 

10-11 (discussing Staff Sergeant’s statement that automobile contained “evidence of dried 

blood”).  

 Based on its findings, the Court ruled it was “more likely than not that [Obaidullah] was 

in fact a member of an al Qaeda bomb cell” and he was lawfully detained.  Doc. 117 at 13.  The 

Court entered judgment on November 30, 2010.  Doc. 104. 

 On December 30, 2010, Obaidullah moved for reconsideration.  Doc. 106.  On March 

24, 2011, the Court denied the motion.  Doc. 118. 

B. Obaidullah’s appeal is pending. 

Obaidullah appealed from (1) the November 30, 2010 final judgment and (2) the March 

24, 2011 order denying his motion for reconsideration.  Doc. 122.  The appeal is currently 

pending in the Court of Appeals, with Obaidullah’s reply brief due on February 23, 2012, and 

oral argument scheduled for April 24, 2012. 

C. Obaidullah’s military defense team uncovers new exculpatory evidence. 

In November and December 2011, members of Obaidullah’s military defense team, 

including Lieutenant Commander Richard Pandis, an intelligence officer currently assigned to 

the Office of the Chief Defense Counsel, Military Commissions, travelled to Afghanistan and 

other countries to conduct an investigation.  See Declaration of Richard Pandis, LCDR, USNR 
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(Pandis Dec.) at ¶ 1, 4, 9.  On that trip, they discovered new evidence regarding the dried blood 

in the car referenced in this Court’s opinion.  Pandis Dec. at ¶¶ 16-23.  Specifically, witnesses 

with personal knowledge revealed that the blood was from Obaidullah’s wife, who had given 

birth to their daughter while traveling to a hospital in the car about two days before the raid.  

Pandis Dec. at ¶ 17.  These witnesses explained that the car, a Toyota Corolla hatchback, was 

borrowed only days before Obaidullah’s arrest, for the express purpose of taking his wife to the 

hospital for the birth of their child.  Pandis Dec. at ¶ 16.  According to family-member witnesses 

with personal knowledge, it is normal custom for an expectant father to move out of the home as 

his wife nears term in her pregnancy, and other females in the family move in to take care of the 

expectant mother.  Pandis Dec. at ¶ 17.  According to family-member witnesses with personal 

knowledge, Obaidullah had done so although he still lived in the family compound, and 

Obaidullah’s wife began to experience labor on a night about two days before the U.S. military 

raid which resulted in Obaidullah’s capture.  Pandis Dec. at ¶ 17.  Family members took 

Obaidullah’s wife in the car which had been borrowed for that purpose, and began the drive 

toward the hospital in the city of Khost, about six kilometers to the east.  Pandis Dec. at ¶ 17.  

Obaidullah was not in the vehicle.  Pandis Dec. at ¶ 17.  According to family-member witnesses 

with personal knowledge, at this time in July 2002, militia checkpoints were prevalent on roads 

in this area.  Pandis Dec. at ¶ 17.  The family was required to stop at each checkpoint, wait for 

the cars in front of them to go through, and then explain their situation.  Pandis Dec. at ¶ 17.  

Their progress driving Obaidullah’s wife to the hospital was significantly impeded by the many 

militia checkpoints along the road.  Pandis Dec. at ¶ 17.  Eventually, their trip was taking so long 

that they had to pull off to the side of the road because the infant was being born.  Pandis Dec. at 

¶ 17.  According to the family-member witnesses, Obaidullah’s wife gave birth in the back of the 
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Toyota Corolla hatchback, with the seat folded down, off the side of the road near the city of 

Khost, Afghanistan, in July 2002.  Pandis Dec. at ¶ 17. 

Family members stated that the blood stains and residue resulted from the child’s birth 

inside the Toyota Corolla.  Pandis Dec. at ¶ 17.  According to a family-member witness with 

personal knowledge, after the child was born, the family members continued on to the hospital 

for an examination but the hospital did not keep birth or examination records at this time in 2002.  

Pandis Dec. at ¶ 17.  According to family-member witnesses with personal knowledge, 

Obaidullah’s daughter was born approximately two days before U.S. forces took Obaidullah into 

custody and seized the car.  Pandis Dec. at ¶ 17.  A non-family member witness confirmed that 

Obaidullah’s daughter was born shortly before Obaidullah was taken into custody.  Pandis Dec. 

at ¶ 17. 

According to witnesses with personal knowledge, on the same night that Obaidullah was 

taken into custody, the U.S. forces seized the Toyota Corolla with blood stains from the 

courtyard of the family compound.  Pandis Dec. at ¶ 19.  According to witnesses with personal 

knowledge, family members tried to recover the Toyota Corolla which had been borrowed to 

transport Obaidullah’s wife, but they could not even learn the ultimate outcome or disposition of 

the car.  Pandis Dec. at ¶ 19.  According to witnesses with personal knowledge, the owner of the 

car contacted the family seeking reimbursement for the value of the car.  Pandis Dec. at ¶ 19.  

According to witnesses with personal knowledge, the family tried to earn money to pay for the 

seized car for several years, and eventually had to sell off part of their farm to pay for the seized 

car.  Pandis Dec. at ¶ 19.  

According to U.S. personnel, the car containing blood stains was kept for several weeks 

at a nearby base but was eventually given to the local Afghan militia forces which had been 
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working with U.S. forces.  Pandis Dec. at ¶ 20.  There is no indication that samples of the blood 

residue were preserved and current location of the car is unknown.   Pandis Dec. at ¶ 20. 

During the military defense team’s investigative trip in Afghanistan, family-member and 

non-family member witnesses with personal knowledge stated that Obaidullah had never owned 

a car, and that they had never seen a Toyota Corolla parked in the compound before the birth of 

his daughter.  Pandis Dec. at ¶ 21. 

Moreover, according to Afghan witnesses with personal knowledge, Obaidullah had very 

limited driving experience.  Pandis Dec. at ¶ 23.  Family members stated that Obaidullah’s main 

driving experience was operating a tractor while farming.  Pandis Dec. at ¶ 23. 

This information about the source of the dried blood and related matters was not 

previously available, despite the exercise of due diligence, for several reasons, including a strong 

cultural taboo in Afghanistan, and particularly in Pashtun tribal culture, against speaking about a 

woman being in labor and the process of childbirth.  See Pandis Dec. at ¶¶ 10, 12.  Indeed, it is 

considered shameful for someone outside one’s family to have knowledge of such things.  Pandis 

Dec. at ¶ 10. 

Lieutenant Commander Pandis also reports that, in his investigation of the accuracy of 

the allegation that Obaidullah and Bostan were “seen” ferrying wounded individuals to a hospital 

after an accidental IED explosion, “[a] key U.S. witness with personal knowledge told [Pandis] 

that Obaidullah may have been one of the people described in the earlier report [about persons 

ferrying wounded individuals] after seeing the blood in the vehicle found at the compound.”  

Pandis Dec. at ¶ 14.  Lieutenant Commander Pandis concludes that his “investigation has given 

[him] no reason to believe that [Obaidullah] or any other particular person was actually visually 

identified at the time of the report about injured persons being ferried in a vehicle.”  Pandis Dec. 
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at ¶ 14.  Instead, Lieutenant Commander Pandis’s investigation “leads [him] to believe that the 

intelligence was unintentionally mischaracterized by individuals and documents describing it to 

the District Court.”  Pandis Dec. at ¶ 14. 

Lieutenant Commander Pandis further reports that family-member and non-family 

member witnesses with personal knowledge stated that Obaidullah did not associate with the 

Taliban or al Qaeda members except for the few days when he was forcibly conscripted to attend 

a Taliban training school at the Khost Mechanical School.  Pandis Dec. at ¶¶ 24, 26.  Witnesses 

with personal knowledge stated that Obaidullah fled from that school and hid from the Taliban 

after attending only a few days.  Pandis Dec. at ¶¶ 24, 27. 

Moreover, family-member and non-family-member witnesses with personal knowledge 

stated that, given the size, layout and number of occupants of the family compound and 

adjoining compounds, the presence of al Qaeda of Taliban fighters could not have gone 

unnoticed.  Pandis Dec. at ¶ 25.  The witnesses stated that no such fighters were present.  Pandis 

Dec. at ¶ 25. 

In addition, Lieutenant Commander Pandis reports that Afghan witnesses with personal 

knowledge stated that during the 1980s Soviet war, while Obaidullah and most of his family 

were refugees in Pakistan, a communist official named Ali Jan used Obaidullah’s family 

compound as his residence.  Pandis Dec. at ¶ 28.  One non-family-member witness Lieutenant 

Commander Pandis interviewed stated that he continued to live in the area during the Soviet war 

and he was in Obaidullah’s family compound on occasion when it was used by Ali Jan.  Pandis 

Dec. at ¶ 28.  This witness stated that he personally witnessed landmines and other munitions 

present in the compound during this time.  Pandis Dec. at ¶ 28.  Lieutenant Commander Pandis 

showed this witness a photograph which showed the landmines seized the night Obaidullah was 
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taken into custody and asked if he recognized any of the items present.  Pandis Dec. at ¶ 28.  The 

witness positively identified one of the types of landmines from the photograph as being a type 

of landmine he recalls seeing in the compound when Ali Jan lived there.  Pandis Dec. at ¶ 28. 

Further, based on Lieutenant Commander Pandis’s interviews of U.S. and Afghan 

witnesses with personal knowledge and his review of unclassified overhead imagery, the 

straightline distance from the Obaidullah family compound to the location from which the 

landmines were recovered is about 140 meters, and the walking distance is about 160 meters.  

Pandis Dec. at ¶ 29.  This evidence contradicts the Government’s assertion that the mines were 

found about 30 meters from the compound. 

The military defense team also found that Afghan witnesses were extremely reluctant to 

talk about who may have provided information leading to the raid on the Obaidullah compound 

because of concerns over potential feuds that could erupt between relatives of the people 

involved.  Pandis Dec. at ¶ 11.  Nonetheless, individuals who had lived in Obaidullah’s village 

identified two males who were not originally from the same village but had lived there for a 

period, and who were rumored to have sold false information to the Americans.  Pandis Dec. at ¶ 

11.  The military defense team was told these men later disappeared and it was not known 

whether they were alive.  Pandis Dec. at ¶ 11. 

D. The military defense team discloses the newly-discovered evidence to Obaidullah’s 
habeas counsel. 

In mid-December 2011, Obaidullah’s habeas counsel learned that his military defense 

counsel had just returned from an investigatory trip to Afghanistan.  Richardson Dec. at ¶ 9.  

Over the course of the next several weeks, habeas counsel spoke several times with military 

defense counsel regarding what information, if any, military defense counsel could reveal to 

habeas counsel.  Richardson Dec. at ¶ 9. 
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On or about February 1, 2012, Obaidullah’s military defense counsel informed habeas 

counsel that they would provide the sworn declaration of an investigator from the military 

defense team, referencing new evidence discovered during the December 2011 trip pertaining to 

the actual source of the dried blood in the car found in Obaidullah’s compound and other 

allegations central to this Court’s determination of the habeas case.  Richardson Dec. at ¶ 10. 

On February 8, 2012, Obaidullah’s military defense counsel provided habeas counsel 

with the sworn declaration of Lieutenant Colonel Richard Pandis.  Richardson Dec. at ¶ 11. 

Pursuant to Local Rule 7(m), Obaidullah’s counsel informed Government counsel of 

Obaidullah’s intention to file this motion. Richardson Dec. at ¶ 12.  The Government responded 

that it would oppose the motion.  Richardson Dec. at ¶ 12. 

ARGUMENT 

THIS COURT SHOULD INDICATE IT WILL GRANT OBAIDULLAH’S RULE 60(b)(2) 
MOTION BASED ON NEWLY-DISCOVERED MATERIAL EVIDENCE, UPON 
WHICH OBAIDULLAH WILL THEN MOVE IN THE COURT OF APPEALS FOR A 
REMAND. 

A. An appellant’s motion for relief under Rule 60(b) based on newly-discovered 
evidence is properly made in the district court. 

When a civil case is on appeal, “[t]he proper procedure for dealing with newly discovered 

evidence is for the party [who discovered the evidence] to move for relief from the judgment in 

the district court under rule 60(b) of the Federal Rules of Civil Procedure.”  Goland v. Central 

Intelligence Agency, 607 F.2d 339, 370 (D.C. Cir. 1978), cert. denied, 445 U.S. 927 (1980); see 

Smith v. Pollin, 194 F.2d 349, 350 (D.C. Cir. 1952) (“when an appellant in a civil case wishes to 

make a motion . . . on the ground of newly discovered evidence while his appeal is still pending, 

the proper procedure is for him to file his motion in the District Court.”). 
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If the District Court “indicates that it will grant the motion, the appellant should then 

make a motion in [the Court of Appeals] for a remand of the case in order that the District Court 

may grant the motion . . . .”  Smith v. Pollin, 194 F.2d at 350; see also Fed. R. App. P. 12.1.2  

B. Newly-discovered evidence disproving the Government’s claim about the source of 
dried blood in a car requires relief from the order denying Obaidullah’s motion for 
reconsideration. 

Under Rule 60(b)(2), “the court may relieve a party or its legal representative from a final 

judgment, order, or proceeding” based on “newly discovered evidence that, with reasonable 

diligence, could not have been discovered in time to move for a new trial under Rule 59(b) . . . .”  

An order denying a motion for reconsideration is a final order for purposes of Rule 60(b) because 

there is nothing left to adjudicate in the district court.3  See St. Marks Place Housing Co. v. 

United States Department of Housing & Urban Development, 610 F.3d 75, 79 (D.C. Cir. 2010) 

(“A ‘final decision’ generally is one which ends the litigation on the merits and leaves nothing 

for the court to do but execute the judgment.”). 

Relief is required under Rule 60(b)(2) on a showing that “the evidence was not and could 

not by due diligence have been discovered in time to produce it at trial; that it would not be 

                                                 

2   Federal Rule of Appellate Procedure 12.1(b) provides that “[i]f the district court states 
that it would grant the motion or that the motion raises a substantial issue, the court of appeals 
may remand for further proceedings but retains jurisdiction unless it expressly dismisses the 
appeal. If the court of appeals remands but retains jurisdiction, the parties must promptly notify 
the circuit clerk when the district court has decided the motion on remand.” (emphasis added). 

3  Military defense counsel’s disclosure to habeas counsel of the true source of the dried 
blood and other information came too late for a motion under Rule 60(b)(2) for relief from the 
November 30, 2010 judgment.  See Fed. R. Civ. P. 60(c)(1) (motion under subdivision (b)(2) 
“must be made . . . no more than a year after the entry of the judgment or order . . . .”).  
Accordingly, Obaidullah moves under Rule 60(b)(2) for relief from the March 24, 2011 order 
denying his motion for reconsideration.  Doc. 106.  
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merely cumulative; and that it would probably lead to a judgment in [the movant’s] favor.”  Carr 

v. District of Columbia, 543 F.2d 917, 927 (D.C. Cir. 1976). 

The newly-discovered evidence here – that the dried blood on which the Court relied was 

the result of childbirth, not injuries suffered in an accidental IED explosion (Pandis Dec. at ¶¶ 

15-23) – easily meets these standards.  First, the evidence could not have been discovered, with 

due diligence, in time to produce it in support of Obaidullah’s motion for reconsideration.  As 

explained in the declaration of Lieutenant Commander Richard Pandis, in Afghanistan, and 

particularly in Pashtun tribal culture, there is a strong cultural taboo against speaking about a 

woman being in labor and the process of childbirth.  See Pandis Dec. at ¶¶ 10, 12.  Indeed, it is 

considered shameful for someone outside one’s family to have knowledge of such things.  Pandis 

Dec. at ¶ 10.   

Moreover, as Lieutenant Commander Pandis explains, “this information and evidence 

was not reasonably available [previously] due to the extraordinary difficulties in conducting 

investigations in an overseas combat area . . . .”  Pandis Dec. at ¶ 12.  Thus, in her declaration, 

Obaidullah’s habeas counsel Anne Richardson explains that, while preparing the habeas case, her 

team considered travelling to Afghanistan to gather evidence, but they ultimately concluded – 

based in part on the killing by militants of American and European charity workers in 

Afghanistan, an active theater of war – that it was prohibitively dangerous for them to travel to 

the areas they would need to visit.  Richardson Dec. at ¶ 4. 

 Nonetheless, Obaidullah’s habeas counsel undertook extensive investigation of the case.  

Richardson Dec. at ¶¶ 4-7.  In the six weeks between the time they received the Government’s 

Factual Return and the deadline for filing Obaidullah’s Traverse, they made two trips to 

Guantanamo Bay to meet with Obaidullah, and they communicated with his family members in 

Case 1:08-cv-01173-RJL   Document 138    Filed 02/08/12   Page 11 of 20



 

 12

Afghanistan via wireless telephone through a Pashto interpreter.  Richardson Dec. at ¶¶ 5-7.  As 

a result, they were able to provide a declaration from one of Obaidullah’s uncles.  Richardson 

Dec. at ¶ 7.  However, they did not receive any information regarding the source of any blood in 

the car from Obaidullah’s family members.  Richardson Dec. at ¶ 7.4 

Second, the evidence is not cumulative, because – as Lieutenant Commander Pandis 

notes – it represents “the first time to my knowledge that information has been obtained from 

witnesses with personal knowledge about the source of the dried blood in the car [and] the reason 

the car was in the compound . . . .”  Pandis Dec. at ¶ 12. 

Third, the newly-discovered evidence regarding the dried blood merits an order granting 

reconsideration because the evidence completely eliminates one of the bases for the Court’s 

conclusion that the Government corroborated the undisclosed intelligence purportedly linking 

Obaidullah to al Qaeda.  In its decision, the Court concluded that “the combination of the 

explosives, the notebook instructions and the automobile with dried blood all fit together to 

corroborate the intelligence sources placing both [Obaidullah] and Bostan at the scene aiding 

fellow bomb cell members who had been accidentally injured while constructing an IED.”  Doc. 

117 at 12 (emphasis added); see Doc. 117 at 5-6 (citing statement of Special Forces Staff 

Sergeant that “the blood [in the automobile] could have been connected to an earlier incident in 

which [Obaidullah] and Karim Bostan were seen by an intelligence source taking some 

individuals to the hospital after an accidental explosion that occurred during the construction of a 

mine-based IED.”); Doc. 117 at 10-11 (discussing Staff Sergeant’s statement that automobile 

contained “evidence of dried blood”). 

                                                 
4   Habeas counsel were unsuccessful in obtaining from Obaidullah any information 
regarding the source of any blood in a car for reasons that cannot be disclosed due to the 
attorney-client privilege and duties of confidentiality. Richardson Dec. at ¶ 6. 
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 The mistaken finding about dried blood in the car was central to the Court’s decision to 

deny habeas relief and, necessarily, central to the Court’s decision to deny Obaidullah’s motion 

for reconsideration.  The finding bolstered the Court’s belief that Obaidullah was part of an al 

Qaeda bomb cell and had used the car to transport bomb cell members wounded in an accidental 

IED explosion to the hospital.  See Doc. 117 at 2, 6, 10-11.  The Court concluded that the Staff 

Sergeant’s statements about the dried blood corroborated “the pre-raid intelligence claim that 

[Obaidullah] was seen using a vehicle to ferry wounded individuals to a local hospital . . . .”  

Doc. 117 at 11.  This evidence, the Court stated, was part of the “mosaic that . . . support[ed] the 

conclusion that it is more likely than not that [Obaidullah] was in fact a member of an al Qaeda 

bomb cell committed to the destruction of U.S. and Allied forces.”  Doc. 117 at 13. 

Accordingly, the newly-discovered evidence provided by military counsel establishing 

that the dried blood had nothing to do with al Qaeda, but instead resulted from the birth of a 

child, should lead to an order granting reconsideration.  See Carr v. District of Columbia, 543 

F.2d at 927.  

 Therefore, relief under Rule 60(b)(2) is appropriate. 

C. Newly-discovered evidence supporting Obaidullah’s assertion that Soviet 
commander Ali Jan left mines on the property of Obaidullah’s family also requires 
relief from the order denying Obaidullah’s motion for reconsideration. 

In its decision, the Court rejected Obaidullah’s assertion that mines had been left on his 

family’s property by a Soviet commander named Ali Jan and later buried by members of 

Obaidullah’s family.  Doc. 117 at 7-9.  Military defense counsel, however, has now uncovered 

evidence that confirms Obaidullah’s assertion.  As  Lieutenant Commander Pandis reports, 

Afghan witnesses with personal knowledge stated that during the 1980s Soviet war, while 

Obaidullah and most of his family were refugees in Pakistan, a communist official named Ali Jan 
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used the Obaidullah family compound as his residence.  Pandis Dec. at ¶ 28.  One non-family-

member witness Lieutenant Commander Pandis interviewed stated that he continued to live in 

the area during the Soviet war and he was in the Obaidullah family compound on occasion when 

it was used by Ali Jan.  Pandis Dec. at ¶ 28.  This witness stated that he personally witnessed 

landmines and other munitions present in the compound during this time.  Pandis Dec. at ¶ 28.  

Lieutenant Commander Pandis showed this witness a photograph which showed the landmines 

seized the night Obaidullah was taken into custody and asked if he recognized any of the items 

present.  Pandis Dec. at ¶ 28.  The witness positively identified one of the types of landmines 

from the photograph as being a type of landmine he recalls seeing in the compound when Ali Jan 

lived there.  Pandis Dec. at ¶ 28. 

This newly-discovered evidence meets the standards for relief under Rule 60(b)(2).  First, 

it could not have been discovered, with due diligence, in time to produce it in support of 

Obaidullah’s motion for reconsideration for the reason stated above – namely, the danger and 

difficulty of obtaining evidence from residents of Afghanistan during the time in question.  See 

Pandis Dec. at ¶ 12 (“this information and evidence was not reasonably available [previously] 

due to the extraordinary difficulties in conducting investigations in an overseas combat area”); 

see Richardson Dec. at ¶ 4.   

Second, the evidence is not cumulative, because – as Lieutenant Commander Pandis 

notes – it represents “the first time to my knowledge that information has been obtained from 

witnesses with personal knowledge about . . . the existence of a non-family-member eyewitness 

to landmines present on the compound during the Soviet war of the same type of landmines as 

some of those found in 2002 when Obaidullah was taken into custody.”  Pandis Dec. at ¶ 12.  
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Third, the evidence merits reconsideration of the judgment because it concerns a central issue in 

this case – the landmines discovered during the raid. 

D. Newly-discovered evidence supporting Obaidullah’s contention that he was 
conscripted to attend a Taliban school, where he was given the notebook on which 
the Court relied in its decision, also requires relief from the order denying 
Obaidullah’s motion for reconsideration. 

The Court rejected Obaidullah’s contention that the notebook found during the raid 

contained his notes from a class the Taliban forced him to attend, Doc. 117 at 9, evidently also 

rejecting Obaidullah’s contention about being conscripted to attend the school.  See Doc. 117 at 

7 (Court refers to “Obaydullah’s supposed conscripted attendance at a Taliban school”).  Newly-

discovered evidence supports Obaidullah’s contention.  Lieutenant Commander Pandis reports 

that family-member and non-family member witnesses with personal knowledge stated that 

Obaidullah did not associate with the Taliban or al Qaeda members except for the few days when 

he was forcibly conscripted to attend a Taliban training school at the Khost Mechanical School.  

Pandis Dec. at ¶¶ 24, 26.  Witnesses with personal knowledge stated that Obaidullah fled from 

that school and hid from the Taliban after attending only a few days.  Pandis Dec. at ¶¶ 24, 27.  

This newly-discovered evidence meets the standards for relief under Rule 60(b)(2).  First, 

it could not have been discovered, with due diligence, in time to produce it in support of 

Obaidullah’s motion for reconsideration for the reason stated above – namely, the danger and 

difficulty of obtaining evidence from residents of Afghanistan during the time in question.  See 

Pandis Dec. at ¶ 12; Richardson Dec. at ¶ 4.  Second, the evidence is not cumulative because it 

comes from witnesses other than Obaidullah.  Third, the evidence merits reconsideration of the 

judgment because it is relevant to a central issue in the case – the notebook discovered during the 

raid. 
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E. Newly-discovered evidence contradicting the Government’s contention that 
Obaidullah was “seen” ferrying wounded individuals to the hospital requires relief 
from the order denying Obaidullah’s motion for reconsideration. 

Lieutenant Commander Pandis reports that, in his investigation of the accuracy of the 

allegation that Obaidullah and Bostan were “seen” ferrying wounded individuals to a hospital 

after an accidental IED explosion, “[a] key U.S. witness with personal knowledge told [Pandis] 

that Obaidullah may have been one of the people described in the earlier report [about persons 

ferrying wounded individuals] after seeing the blood in the vehicle found at the compound.”  

Pandis Dec. at ¶ 14.  Lieutenant Commander Pandis concludes that his “investigation has given 

[him] no reason to believe that [Obaidullah] or any other particular person was actually visually 

identified at the time of the report about injured persons being ferried in a vehicle.”  Pandis Dec. 

at ¶ 14.  Instead, Lieutenant Commander Pandis’s investigation “leads [him] to believe that the 

intelligence was unintentionally mischaracterized by individuals and documents describing it to 

the District Court.”  Pandis Dec. at ¶ 14. 

This newly-discovered evidence meets the standards for relief under Rule 60(b)(2).  First, 

it could not have been discovered, with due diligence, in time to produce it in support of 

Obaidullah’s motion for reconsideration for the reason stated above – namely, the danger and 

difficulty of obtaining evidence from residents of Afghanistan during the time in question.  See 

Pandis Dec. at ¶ 12; Richardson Dec. at ¶ 4.  Second, the evidence is not cumulative because 

there is no similar evidence in the record.  Third, the evidence merits reconsideration of the 

judgment because it is relevant to a central issue in the case – whether Obaidullah was a member 

of an al Qaeda bomb cell. 

F. Newly-discovered evidence contradicting the Government’s assertion that the mines 
were discovered only 30 meters from Obaidullah’s family compound requires relief 
from the order denying Obaidullah’s motion for reconsideration. 
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Lieutenant Commander Pandis reports that, based on his interviews of U.S. and Afghan 

witnesses with personal knowledge and his review of unclassified overhead imagery, the 

straightline distance from the Obaidullah family compound to the location from which the 

landmines were recovered is about 140 meters, and the walking distance is about 160 meters.  

Pandis Dec. at ¶ 29.  This evidence contradicts the Government’s assertion that the mines were 

found about 30 meters from the compound. 

This newly-discovered evidence meets the standards for relief under Rule 60(b)(2).  First, 

it could not have been discovered, with due diligence, in time to produce it in support of 

Obaidullah’s motion for reconsideration for the reason stated above – namely, the danger and 

difficulty of obtaining evidence from residents of Afghanistan during the time in question.  See 

Pandis Dec. at ¶ 12; Richardson Dec. at ¶ 4.  Second, the evidence is not cumulative because 

there is no similar evidence in the record.  Third, the evidence merits reconsideration of the 

judgment because it is relevant to a central issue in the case – whether Obaidullah was a member 

of an al Qaeda bomb cell. 

G. Newly-discovered evidence supporting Obaidullah’s assertion that his arrest was 
based on false information sold to U.S. forces requires relief from the order denying 
Obaidullah’s motion for reconsideration. 

During the recent investigation conducted by military defense counsel, individuals who 

had lived in Obaidullah’s village identified two males who were not originally from the same 

village but had lived there for a period, and who were rumored to have sold false information to 

the Americans.  Pandis Dec. at ¶ 11.  The military defense team was told these men later 

disappeared and it was not known whether they were alive.  Pandis Dec. at ¶ 11. 

This evidence also warrants relief under Rule 60(b)(2).  First, the evidence could not have 

been discovered previously with due diligence because of the difficulties and dangers discussed 
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above.  See Pandis Dec. at ¶ 12; Richardson Dec. at ¶ 4.  Also, as Lieutenant Commander Pandis 

explains, the military defense team found that Afghan witnesses were extremely reluctant to talk 

about who may have provided information leading to the raid on the Obaidullah compound 

because of concerns over potential feuds that could erupt between relatives of the people 

involved.  Pandis Dec. at ¶ 11.  Second, the evidence is not cumulative because there is no 

similar evidence in the record.  Third, the evidence should lead to reconsideration of the 

judgment because it undermines the credibility of the source of the pre-raid intelligence on which 

the Government bases its case against Obaidullah. 

H. Taken alone or together, the newly-discovered evidence requires relief under Rule 
60(b)(2). 

Although each piece of newly-discovered evidence discussed above independently 

warrants an order granting relief under Rule 60(b)(2), when viewed together, the newly-

discovered evidence demonstrates that, through no fault of Obaidullah or his habeas counsel, the 

Court did not have the benefit of a thoroughly developed factual record when it ruled on 

Obaidullah’s habeas petition and motion for reconsideration.  Now, through the efforts of 

Obaidullah’s military defense counsel, the previously missing facts have begun to emerge.  This 

Court should grant relief and allow Obaidullah to develop and present this evidence. 

CONCLUSION 

 For the reasons stated above, this Court should issue an order indicating that it will grant 

Obaidullah’s motion for relief from the order denying his motion for reconsideration under Rule 

60(b)(2) of the Federal Rules of Civil Procedure. 

Date: February 8, 2012   Respectfully submitted,  

/s/ Ranjana Natarajan 
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