
Rehberg, Coal-State Members Launch Congressional 

Coal Caucus 

01/26/10  

Rehberg, Capito, Altmire, Holden, Salazar and Shimkus Lead Effort to Provide Voice for Coal in 

House 

WASHINGTON – As energy issues remain at the forefront of the national political debate, a 

coalition of coal-state members of Congress announced today that they have teamed-up to form 

the Congressional Coal Caucus.  

Calling coal “America’s most abundant and affordable energy resource,” the bipartisan group of 

congressmen and women note that coal provides nearly 50% of America’s energy supply and 

generates more than 130,000 coal-mining jobs.  They’ve pledged to use their new caucus to 

provide a voice for coal communities in Congress. 

“Coal is a critical component to our nation’s energy future,” said Rep. Shelley Moore Capito, R-

W.Va.  “Whether it’s on a cap-and-trade bill or on clean coal technology, this caucus will give 

coal-states a forum to highlight their priorities and present a unified voice.  I’m proud to join my 

colleagues in forming this caucus and I look forward to our work together.” 

“As a Congress, it is vitally important that we continue to support the development of clean coal 

technologies,” Rep. Jason Altmire, D-Pa., said. “I am proud to help launch this caucus, and I 

look forward to working with my colleagues to help enact policies that will maximize America’s 

coal resources.” 

Members joining Altmire and Capito in forming the coal caucus include Reps. Tim Holden (D-

PA), Denny Rehberg (R-MT), John Salazar (D-CO) and John Shimkus (R-IL).  Together the new 

coalition will promote awareness of American coal along with the new technologies currently on 

the horizon that can help make coal use cleaner and safer. 

The six initial caucus members are also circulating a Dear Colleague inviting other members of 

Congress to join them.   

“The Coal Caucus gives coal states like Pennsylvania a strong voice in Congress to encourage 

the use of coal as an affordable, reliable and increasingly clean source of energy,” said Rep. Tim 

Holden, D-Pa.  “I am proud to be a part of this effort to promote economically and 

environmentally sound mining, reclamation and consumption practices including clean coal 

technologies on Capitol Hill.” 

“America needs an all-of-the-above energy plan that increases domestic supplies, lowers costs 

and makes us less dependent on foreign sources of energy,” said Rep. Denny Rehberg, R-Mont.  

“While many in Washington may think that energy comes from the wall outlet, Montanans have 

been in the energy production business long enough to understand the vital role coal plays in our 



country and our economy.  As a caucus, we’ll focus on developing cleaner and more efficient 

ways to use America’s vast stores of coal, and by doing so, help create good-paying jobs and 

affordable energy for American families.” 

“Coal is a vital resource in Colorado and throughout the nation, and will continue to play a role 

in helping meet our nation’s energy needs.  Coal provides jobs in my district and nearly all of our 

energy is derived from coal.  I look forward to working with my colleagues on the Coal Caucus,” 

said Rep. John Salazar, D-Colo.    

 “With the current debates over energy policy as well as the environment, it is more important 

than ever that coal interests be represented in Congress,” said Rep. John Shimkus, R-Ill.  “We 

can move much faster toward energy independence by taking advantage of the enormous supply 

of coal that exists in my district and elsewhere in the nation. To ignore an abundant source of 

low-cost energy in our own country is absurd.” 
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Mongolia Forward Announces Negotiations with MonAtom  
 
Mongolia Forward, a United States based company, has entered into negotiations with 
MonAtom, Mongolia’s State-owned uranium development company, to create a Mongolian joint 
venture company to explore, mine and process uranium in Mongolia.  In accordance with the 
recently enacted Mongolian Nuclear Energy Law, MonAtom would take ownership of 51% of 
the project which will initially focus its efforts on uranium exploration within Mongolia.  
 
The project is led by American businessman and entrepreneur Leo A. Giacometto who serves as 
Chairman and CEO of Mongolia Forward.  Mr. Giacometto has a long history of working in 
Mongolia.  First, as a Chief of Staff to a United States Senator he helped bridge the gap between 
American and Mongolian foreign policy goals.  Most recently he is credited with bringing 
international business opportunities to Mongolia in an effort to strengthen the economic 
relationship between Mongolia and the United States.  Mr. Giacometto and his company, GAGE 
International, are key advisors on multiple projects in Mongolia including the joint venture 
between Pepsi-Co International and GN Beverages to produce, bottle and distribute Pepsi 
products in Mongolia as well as Gemnet, a Mongolian wholesale internet service provider. 
Gemnet and its partners will begin delivering a high capacity, low latency transit route between 
Europe, Asia and the United States later this year and are currently providing connectivity 
between Mongolia and the United States. 
 
Mongolia Forward will bring the world’s best standards and practices to Mongolia’s uranium 
mining sector.  “This is a great opportunity for the people of Mongolia to improve their 
economic stability and implement sustainable mining practices in Mongolia,” said Giacometto. 
This will be the most promising joint venture to date between MonAtom and a US company in 
the uranium mining sector.  “We intend to work side by side with MonAtom and the Mongolian 
Government to create a successful and sustainable uranium fuel sector in Mongolia.” 
 
“Mongolia Forward has assembled a top-notch team of industry leaders and experts to ensure 
the long term success of this project,” Giacometto remarked, “we are all excited to begin the 
process of formally developing this joint venture with MonAtom.”  MonAtom’s Chairman and 
Chief Executive Officer Badamdamdin Ragchaa was recently given the task of elevating 
Mongolia’s uranium production to that of other world leaders.  "We are confident that we can 
compete with the current major producers of uranium," said Badamdamdin. Mongolia Forward 
will help MonAtom achieve this goal.  
 



Mongolia Forward’s board of directors consist of seasoned uranium mining businessmen, high 
level political, financial and strategic members, as well as notable successful Mongolian 
businessmen.  
 
Board of Directors;  
 
Leo A. Giacometto, Founder of Mongolia Forward, GAGE International, Mongolian Pepsi 
franchise and a former Magistrate, US Marshal, Cabinet Secretary, Morrison Knutson 
International Engineering and Mining Company Executive, US Senator’s chief of Staff and 
retired US Army Reserves.  
 
Jon J. Indall, Partner at the Comeau, Maldegen, Templeman & Indall Law Firm and counsel for 
the Uranium Producers of America;  
Ambassador John Bolton, the former US Permanent Ambassador to the UN and US 
Undersecretary of State for Arms Control and International Security;  
 
Ganzorig Regzendorj, CEO of G-Mobile and General Director of Magnai Trade;  
 
Jeffrey A. Forbes, Founder of Cauthen, Forbes & Williams and a former President Clinton 
Administration official, US Senator’s Chief of Staff and Obama Presidential Campaign official.  
 
Matt Wayrynen, the Chief Operating Officer of Berkeley Resources Inc. and Vice President of 
Operations for Bralorne Gold Mines LTD;  
 
Rich D. Ziegler, Founder of Intergraded Production Resources, Former EXVP of Cotter 
Corporation and a past Director of the National Mining Association;  
 
Tserenpuntsag Tsedendamba, the Founder and owner of Gem International and Gemnet of 
Mongolia. 
 
For additional information visit www.mongoliaforward.com, or contact AJ Rehberg, Vice 
President of Public and Government Affairs, AJ.Rehberg@MongoliaForward.com.  
 
 
 
 
 
 
 
 
 
 
 
 
 

Mongolia / Forward 
122 C Street NW, Suite 380 

Washington, DC 20001 
www.mongoliaforward.com  

http://www.mongoliaforward.com/
mailto:AJ.Rehberg@MongoliaForward.com
http://www.mongoliaforward.com/
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Name: Denny Rehberg 
 

State: Montana 
 

District: At-Large 

 

Political Party: Republican 

 

Committee Assignment: Appropriations 
 
 

 
 

Prevents the Interior Department from updating rules to protect 

streams from the destructive practice of mountaintop removal 
mining. 

Fail 

Blocks efforts to clean up the Chesapeake Bay. Fail 

Prevents the EPA from protecting Florida’s waters from harmful algal 
blooms, dead zones, fish kills and declines in wildlife habitat. 

Fail 

Stops the EPA from protecting Appalachia's environment and the 
health of its residents from mountaintop removal mining. 

Fail 

Prevents the EPA from vetoing egregious projects that destroy 

streams and wetlands and threaten public drinking water supplies 
and wildlife.   

Fail 

Stops the strongest safeguards on coal ash disposal, ignoring best 
available science and leaving communities at risk. 

Fail 

Drastically cuts funds from critical environmental programs and 

endangers public health and the environment. 
Fail 

Allows for pesticides to be applied directly to our waterways, 

endangering public health and surrounding ecosystems. 
Fail 

Stops EPA actions to ensure safe drinking water for 117 million 

Americans and protect streams, wetlands and other U.S. waters. 
Fail 

Allows for restoration work to continue in places like the Chesapeake 
Bay, Long Island Sound and the Great Lakes. 

Fail 

Continues legal safeguards for waters that provide economic benefits 
and flood protection. 

Fail 

Guts the Clean Water Act by replacing federal protections with 

inconsistent, state-by-state enforcement. 
Fail 

 

 
Note: “Pass” indicates a pro-environmental vote and “Fail” indicates an anti-environmental vote. “No Vote” indicates 

the member was absent for the vote, and these votes were not counted towards the report card score.  







 
MSHA’s Proposed Rule on Lowering Miners' 

Exposure to Respirable Coal Mine Dust, 
 Including Continuous Personal Dust Monitors 

October 14, 2010 

 

Background 
• Chronic exposure to respirable coal mine dust causes lung diseases such as coal workers’ 

pneumoconiosis (CWP), emphysema, and bronchitis. These diseases, collectively referred 
to as Black Lung, can lead to permanent disability and death. There are measures that can 
prevent this disease; however, new cases of disease continue to occur among coal miners. 

• Based on recent data from National Institute for Occupational Safety and Health (NIOSH), 
cases of black lung are increasing among the nation's coal miners. Even younger miners 
are showing evidence of advanced and debilitating lung disease from excessive dust 
exposure. Over the past decade, more than 10,000 miners have died from black lung. 
Furthermore, the federal government has paid out over $44 billion in compensation for 
miners totally disabled by black lung since 1970, according to the department's Office of 
Workers' Compensation Programs. 

• This proposed rule is an important element in MSHA’s Comprehensive Black Lung 
Initiative to “End Black Lung – Act Now!” which also includes enhanced enforcement, 
collaborative outreach, and education and training. 

• The proposal combines prior regulatory actions addressing Lowering Coal Mine Dust 
Exposure, Single Sample, Plan Verification, and the Continuous Personal Dust Monitor 
(CPDM). 

• This proposal would implement recommendations contained in the 1995 NIOSH Criteria 
Document on Occupational Exposure to Respirable Coal Mine Dust and the 1996 
Secretary of Labor’s Dust Advisory Committee Report on the Elimination of 
Pneumoconiosis Among Coal Mine Workers. 

• The proposal would significantly improve health protection for coal miners. 
 
Requirements of the Proposed Rule 
1.  Lower the existing concentration limits for respirable coal mine dust. 

• For underground and surface coal mines, from 2.0 milligrams of dust per cubic meter of air 
(mg/m³) to 1.0 mg/m³ over a 24-month phase-in period.  
o Of the 17,693 samples of miners’ coal mine dust exposure submitted to MSHA by 

underground coal mine operators this year through August 31, 2010, the average 
concentration was 0.73 mg/m3. For surface miners, the average concentration 
submitted by mine operators was 0.46 mg/m3.  

• For intake air at underground mines and for Part 90 miners (coal miners who have 
evidence of the development of pneumoconiosis) from 1.0 mg/m³ to 0.5 mg/m³ six months 
after the effective date of the final rule. Of the 2,804 MSHA samples of intake air collected 
this year through August 31, 2010, the average concentration was 0.14 mg/m3. 

• Establishes a weekly exposure limit when a continuous personal dust monitor (CPDM) is 
used for sampling occupations on the MMU and for Part 90 miners.  
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2.  Require the use of the continuous personal dust monitor (CPDM). 
• Over a 12- to 18-month period, phase in the use of the CPDM – a new dust sampling 

technology developed with support of industry, labor and government – that provides a 
direct, real-time display of respirable coal mine dust concentrations, as opposed to the 
current sampling device that takes days or weeks to obtain results on miners’ exposure. 

• Operators would use CPDMs to continuously monitor underground coal miners in 
occupations exposed to the highest dust concentrations and Part 90 miners. Current 
sampling of miners’ dust exposure is infrequent. 

• CPDMs would be optional at surface coal mines and for non-production areas of 
underground coal mines (such as outby areas). 

• The CPDM would electronically store all respirable dust sampling data collected during 
the shift; this data would be sent electronically to MSHA. 

3.  Provide for the use of a single, full-shift sample to determine compliance. 
• Single, full-shift samples, collected by MSHA or the mine operator, would be used to 

determine noncompliance with respirable dust standards. Currently, multiple dust samples 
of different miners’ exposures are averaged, with some samples indicating that miners are 
exposed to unhealthy dust levels far above the current 2.0 mg/m3 standard.  For example, 
under the existing standard, five measurements of:  3.4, 2.7, 2.6, .7, and .5 would result in 
an average of 1.98, which meets the 2.0 mg/m3 standard, although 3 individual 
measurements exceed the standard. 

4.  Address extended work shifts. 
• Require respirable dust sampling for the full shift a miner works, rather than a maximum 

of 8 hours. Under the existing rules, the dust sampling device is shut off after 8 hours even 
if the miner works much longer shifts in the dust. 

5.  Redefine normal production shifts. 
• Change the existing definition of normal production shift to require sampling at a 

production rate that is more representative of normal mining operations. Currently, the 
production level required for a valid dust sample is 50 percent of the average production, 
which results in respirable dust during sampling at levels far lower than those miners are 
normally exposed to. The proposal would require sampling when production is at least the 
average production over the last 30 production shifts.   

6.  Expand medical surveillance. 
• Add spirometry testing, occupational history, and symptom assessment to the chest x-ray 

examinations already required for underground coal miners.   
• Extend medical surveillance to surface coal miners. (Extends transfer rights to surface coal 

miners, permitting the miner to elect to work in a lower dust atmosphere due to having the 
disease.) 

 
Benefits and Costs of Proposed Rule 

• Lowers miners’ exposure to respirable coal mine dust, thus preventing Black Lung.   
• Significant reductions in CWP, progressive massive fibrosis (the most severe stage of 

CWP), severe emphysema, and deaths from non-malignant respiratory disease.  
• Estimated annualized benefits: $99.1 – 196.8 million. 
• Estimated annualized costs: $40.4 – 44.5 million. 



n a shocking  statistic, the
National Institute for
Occupational Safety and Health

(NIOSH) says that over 10,000 min-
ers have died from Black Lung over
the last decade. The federal govern-
ment has paid out over $44 billion in
compensation for miners totally dis-
abled by Black Lung since 1970,
according to the Labor
Department’s Office of Workers’
Compensation. Based on recent
data from NIOSH, cases of Black
Lung are increasing among the
nation’s coal miners and even
younger miners are showing evi-
dence of advanced and debilitating
lung disease from excessive dust
exposure.

The U.S. Department of Labor’s
Mine Safety and Health
Administration (MSHA) has
announced a strategy to end new

cases of Black Lung among the
nation’s coal miners Cases of coal
worker’s pneumoconiosis (CWP), or
“Black Lung” as it is commonly
called, is a collection of debilitating
and potentially fatal diseases from
respirable coal mine dust exposure.
The MSHA initiative includes
focused enforcement, targeted edu-
cation and training, rulemaking and
collaboration with stakeholders.

“While considerable progress has
been made in reducing miners’
exposure to respirable coal mine
dust, miners continue to develop

Black Lung and silicosis,” said
Joseph A. Main, Assistant Labor
Secretary for Mine Safety and
Health. “Having a comprehensive
strategy is essential to tackle the
occurrence of this highly preventable
condition.

“I am pleased that the National
Mining Association, the United Mine
Workers of America, and the
Bituminous Coal Operators
Association have announced their

support for our goal to end Black
Lung once and for all,” added Main. 

MSHA has held four public infor-

mation events in Beckley, West
Virginia; Washington, Pennsylvania;
Lebanon, Virginia; and Frankfurt,
Kentucky. MSHA is disseminating
new materials on a variety of dust
related topics, including Black Lung,
controlling respirable dust, on-shift
examinations, and controlling expo-
sure to coal mine dust containing
quartz, and exposure at surface
mine facilities. MSHA is also posting
additional reports, educational
materials, and resources on its “End
Black Lung” webpage at
www.msha.gov. 

The outreach efforts include a
series of regional one-day work-
shops jointly sponsored with NIOSH
(see page 8). The workshops bring
together groups of dust control
experts to share their knowledge
and experience on practical dust
control tools and techniques to pre-
vent disabling occupational lung
disease. The first workshop was held
at the Mine Safety and Health Safety
Academy in December and others

are scheduled for March 2010 in
Birmingham, Alabama; April 2010 in
Evansville, Indiana; and June 2010
in Grand Junction, Colorado.

In December of last year MSHA ini-
tiated its Dust Sweep, when every
coal mine inspector dedicated a
part of each inspection to health
related activities and applied the
lessons learned during the “Special
Dust Emphasis Inspection Program”
that took place last year. Based on
these lessons learned, MSHA is
reviewing the quality of dust controls
stipulated in approved ventilation
plans focusing on the primacy of
engineering controls, and evaluating
respirable dust practices during reg-
ular inspections. MSHA training spe-
cialists are monitoring the quality of
training provided by industry per-
sonnel on the risks of Black Lung
and silicosis to miners and the pre-
vention methods.

Work on a final rule concerning the
approval of coal mine dust personal
monitors is included in MSHA’s rule-
making agenda. The rule would
update approval requirements for
existing monitors and establish cri-
teria for the approval of a new type of
technology, the “Continuous
Personal Dust Monitor (CPDM),”
which reports exposure to dust lev-
els continuously during a work shift.
MSHA is considering rulemaking on
the recommendations in the NIOSH
Criteria Document and the Secretary
of Labor’s Advisory Committee on
the Elimination of Pneumoconiosis
Among Coal Mine Workers. Some of
the recommendations include lower-
ing the level of exposure to coal mine
dust, developing a separate expo-
sure level for coal mine dust and sil-
ica, and using the CPDM to identify
dust exposure, and, as appropriate,
for compliance.

See much more, page 6. 
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MSHA Announces
End Black Lung Strategy
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Asst. Sec. Joe Main

Number of Deaths with CWP* vs. Coal Mine Fatalities** (1998-2004)
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By Bill Reid

Managing Editor 
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The Editor’s View
he news that over 10,000 min-
ers have died from Black Lung
over the last decade, as report-

ed by NIOSH, is a shocking statistic
for the coal mining industry to absorb
(see cover story). At a time when the
industry is under so much attack
from so many quarters, we hesitated
in deciding on how to report this dev-
astating information. But the circula-
tion of Coal News is largely within the
coal mining industry with limited cir-
culation outside and MSHA has
already released this statistic to the
national media. Therefore, we took
the decision to put it on the front
page of this issue where we believe
the information rightly belongs.

Pneumoconiosis is fibrotic disease
of the lungs caused by inhalation of
dust. Coal Worker’s Pneumoconiosis
(CWP) is from coal mine dust. The
severe form is progressive massive
fibrosis (PMF). Silicosis is from silica
dust. Both can lead to disability and
premature mortality and it is difficult
to distinguish between them on the
x-ray. Pneumoconiosis is not caused
by smoking. The main variable in
determining the development of sim-
ple pneumoconiosis is exposure to
airborne dust and this effect is not
modified appreciably by whether or
not coal miners smoke.

MSHA has announced a multi-
faceted strategy to end new cases of
Black Lung among the nation’s coal
miners. The MSHA initiative includes
focused enforcement, targeted edu-
cation and training, rulemaking, and
collaboration with stakeholders.
NIOSH has arranged a series of
regional one-day workshops jointly
sponsored with MSHA to bring
together groups of dust control
experts sharing their knowledge and
experience on practical dust control
tools and techniques to prevent this
disabling occupational lung disease
(see page 8).  

Primary disease prevention is by
coal mine dust control with the alter-
natives of ventilation and respirators.
Secondary disease prevention is by
early detection of the disease and
reduction or elimination of further
exposure. While significant progress
has been made in reducing dust
exposure in underground coal mines,
severe cases of CWP and PMF con-
tinue to occur among coal miners.
CWP hotspot areas include
Southwestern Pennsylvania, West
Virginia, and Northeast Tennessee.
The increase since 1999 is a very
serious matter for the coal mining
industry. Seams that are being
mined today taking floor or roof rock

to gain more height may not be able
to be mined in the future, as NIOSH
recommended exposure limits for
coal mine dust and silica levels are
on MSHA’s rulemaking agenda.
Mining machinery manufacturers
need to focus carefully on designs of
high productivity low seam equip-
ment, which does not require extra
rock to be mined. There will certainly
be a big demand for this equipment.

Among the reasons for the
increase in dust levels causing Black
Lung are longer hours worked,
greater production, inadequate com-
pliance with coal mine dust stan-
dards, and  increased exposure to sil-
ica dust. Average hours worked per
year has increased from approxi-
mately 1,650 hours per miner to

2,250 hours per miner. The dust
increase is partly due to an increase
in silicosis from mining rock. There is
more thin seam mining with rock due
to depletion of coal reserves leading
to excess silica exposure and silico-
sis. There may also be a lack of
knowledge and resources in smaller
mines.

In an effort to inform the industry,
this issue of Coal News contains
most of the material presented at the
NIOSH Dust Reduction Workshop.
Much of it is current known technolo-
gy but was presented at the work-
shop and we hope is presented here
in a concise manner. We urge our
readers to study this information
carefully and apply it in their opera-
tions. The problem of Black Lung is
yet another challenge that the indus-
try is facing. This is an industry used
to challenges over the years and with
a good record of overcoming them.
We are confident this will be no
exception. Coal News will always try
to play its part. 

Mining Matters

T

Bill Reid
billreid007@comcast.net

DOE Publishes Manual for Public Outreach
and Education for Carbon Storage Projects

he U.S. Department of Energy’s
Regional Carbon Sequestration
Partnerships program has

released a new manual to recommend
best practices for public outreach and
education for carbon dioxide (CO2)
storage projects. The recommenda-
tions are based on lessons learned by
the Department’s seven Regional
Carbon Sequestration Partnerships
during the first six years of the partner-
ships program.

The new publication, titled Best
Practices for Public Outreach and
Education for Carbon Storage Projects,
is intended to assist project developers
in understanding and applying best
outreach practices for siting and oper-
ating CO2 storage projects. The manu-
al provides practical, experience-
based guidance on designing and con-
ducting effective public outreach activ-
ities.

The Office of Fossil Energy launched
the Regional Carbon Sequestration
Partnerships program in 2003 to
develop and validate carbon capture
and storage technologies as part of a

national strategy to reduce greenhouse
gas emissions and mitigate global cli-
mate change. Seven regional partner-
ships form the centerpiece of national
efforts to develop the infrastructure
and knowledge base needed to place
carbon capture and storage technolo-
gies on the path to commercialization.
Each of the partnerships works with
local organizations and citizens who
contribute expertise, experience, and
perspectives that represent the con-
cerns and desires of a given region.

The partnerships recognize that car-
bon storage projects take place in a
social setting. The best practices high-
lighted in the new manual take into
account the social context within which
projects are deployed. They add a valu-
able perspective by addressing the crit-
ical social implications of implement-
ing CO2 storage projects across a vari-
ety of U.S. geologic and cultural set-
tings.

To date, nearly two dozen CO2 stor-
age field verification tests nationwide
are in progress or have been completed
by the partnerships. These early proj-

ects have been highly visible, and their
success will likely impact future carbon
storage projects, such as the large-
scale CO2 storage projects the part-
nerships are now initiating in their
respective regions.

The primary lesson learned from the
partnerships’ experience is that public
outreach should be an integrated com-
ponent of project management.
Conducting effective public outreach
will not necessarily ensure project suc-
cess, but underestimating its impor-
tance can contribute to significant

delays, increased costs, and lack of
community acceptance. Outreach is
not simply an add-on activity— it is inte-
gral to implementation of the project. 

In addition to the finding that public
outreach should be an integral compo-
nent of project management, the man-
ual outlines an additional nine best
practices. In combination, these ten
practices represent a framework for
designing an outreach program that is
tailored to the specific characteristics
of a planned project, the project devel-
opers, and the community in which the
project is planned.

The seven regional partnerships
include more than 350 organizations,
spanning 43 states and four Canadian
provinces. Collectively, the partner-
ships represent regions encompassing
97 percent of coal-fired CO2 emis-
sions, 97 percent of industrial CO2
emissions, 96 percent of the total land
mass, and essentially all the geologic
sequestration sites in the United States
potentially available for carbon stor-
age.

T
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Fontaine, Roslyn B - MSHA 
--------- ·----- -
From: Green, Edward [EGreen@crowell.com] 

Sent: Monday, June 20, 2011 11:59 AM 

To: Fontaine, Roslyn B - MSHA; zzMSHA-Standards - Comments to Fed Reg Group 

Subject: RIN 1219--AB64; Lowering Miners' Exposure to Respirable Coal Mine Dust, Including Continuous Personal Dust 
Monitors; Proposed Rule 

Attachments: 6-20-11 Ltr to R.Fontain_001 .pdf; CV- J.Gamble_001.pdf; CV- R.Reger_001 .pdf; CV- R.Gienn_001 .pdf; Epub 
Suarthana oem 2010 063594 full.pdf; 15398220_1 .pdf; Petition for Rulemaking_001 .pdf; 15387085_1.pdf 

Re: RIN 1219--AB64; Lowering Miners' Exposure to Respirable Coal Mine Dust, 
Including Personal Dust Monitors; Proposed Rule 

Dear Ms. Fontaine: 

Attached please find comments on the subject proposed ru!emaking from Alliance 

Coal, Alpha Natural Resources, Arch Coal, BHP Billiton New Mexico Coal, Murray 

Energy Corporation, and Peabody Energy. We thank you for the opportunity to 

comment on the proposal. 

Sincerely yours, 

Edward M. Green. 

Crowell & Moring LLP 

1001 Pennsylvania Ave., NW 

Washington, DC 20004-2595 

(202) 624-2922 - Direct 

(202) 628-5116 - Fax 

(202) 236-3358 - Cell Phone 

egreen@crowell .com 

6/21/2011 

)> 

U1 
..D 
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crowellr~moring 

Ms. Roslyn B. Fontaine, Chief 
Regulatory Development Division 

June 20, 2011 

Office of Standards, Regulations, and Variances 
Mine Safety and Health Administration 
U.S. Department of Labor 
1100 Wilson Boulevard, Room 2350 
Arlington, VA 22209-3939 

Re: Comments of Alliance Coal, Alpha Natural Resources, Arch Coal, BHP 
Billiton New Mexico Coal, Murray Energy Corporation, and Peabody 
Energy on MSHA's Proposed Rule on Lowering Miners' Exposure to 
Respirable Coal Mine Dust, Including Continuous Personal Dust Monitors: 
RIN 1219-AB64 

Dear Ms. Fontaine: 

Introduction 

Please find herein and attached the comments of Alliance Coal, Alpha Natural Resources, 
Arch Coal, BHP Billiton New Mexico Coal, Murray Energy Corporation, and Peabody Energy 
(hereinafter "the Companies") on MSHA's Proposed Rule on Lowering Miners' Exposure to 
Respirable Coal Mine Dust, Including Continuous Personal Dust Monitors (30 C.F.R. Parts 70, 
71, 72, 75, and 90), published in the Federal Register for October 19, 2010. 75 Fed. Reg. 14,412 
(hereinafter the "NPR"). In addition to these comments, the Companies hereby endorse the 
written comments of the National Mining Association ("NMA") on this Proposed Rule, as well 
as the testimony that the NMA panel presented at the February 15,2011 MSHA public hearing 
on this NPR held in Arlington, VA. We incorporate those written comments and that testimony 
by reference as though fully set forth herein. 1 

By way of introduction of the Companies, the independent operating subsidiaries of 
Alliance Coal, LLC ("Alliance") operate ten underground coal mining complexes throughout 
Kentucky, Illinois, Indiana, and West Virginia. These mines produce approximately 30 million 

1 All of the Companies are NMA members. 
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tons of coal annually and employ around 3,000 miners. Mines within the Alliance family strive 
to be recognized as industry leaders in all metrics of miner safety and health. To accomplish this 
objective, Alliance empowers its miners to champion the safety process. Achievement is 
rewarded and miners are encouraged to actively participate in Alliance's continuous efforts to 
prevent accidents in the work environment. Alliance is also a leader in the advancement and 
utilization of safety and health technology in its mines, providing its miners with safety and 
health equipment that goes beyond requirements of existing laws. 

Alpha Natural Resources ("Alpha") is the third-largest coal producer in the United States, 
with production capacity, through its subsidiaries, of nearly 100 million tons of steam and 
metallurgical coal annually from more than 60 mines throughout Virginia, West Virginia, 
Kentucky, Pennsylvania, and Wyoming. Alpha's subsidiaries employ approximately 14,000 
miners. At Alpha, safety comes first, and the Company believes that all injuries are preventable. 
Safety is integrated into every activity; and if a task cannot be completed safely, it will not be 
preformed. Every miner has responsibility, not only for his or her own safety, but also for the 
safety of miners around him or her. In this regard, each and every of our miners is trained to be a 
safety leader; taught not only to recognize hazardous situations and activities, but also 
empowered to take immediate corrective action. Because Alpha believes there is nothing more 
important than the safety and health of its miners, the Company continually invests in the latest 
equipment and technology, and utilizes the safest mining practices. 

Arch Coal ("Arch"), based in St. Louis, Missouri, is the second largest coal company in 
the United States and the fourth largest in the world. In the United States, Arch's subsidiaries 
operate eleven coal mining complexes, in Wyoming, Utah, Colorado, West Virginia, Kentucky, 
and Virginia. Those subsidiaries sold almost 163 million tons of coal in 2010, 15% of the United 
States' coal supply, serving 195 power plants and other end users in 39 states. Arch's mines 
employ about 4,700 miners. Arch is an industry leader with regard to the safety and health of its 
miners, continuing to set the bar higher each year. In 2010, Arch set a new record for safety. 
This accomplishment is a testament to Arch's deep-rooted culture of safety and the strong 
participation of Arch's miners in that culture. In short, achieving success in the core value of 
safety is absolutely critical to Arch. 

BHP Billiton ("13HP") is the world's largest diversified natural resources company, with 
more than 100 operations in approximately 25 countries throughout North and South America, 
Africa, Asia, and Australia. In the United States, BHP's New Mexico Coal Operations, located 
in the Four Comers area of Northwestern New Mexico, are comprised of two coal mines: (1) the 
Navajo Mine, a large surface coal mine located within the boundaries ofthe Navajo Reservation; 
and (2) the San Juan Mine, an underground longwall operation. About 65% of the salaried and 
hourly workforce of 1,000 employees of BHP New Mexico Coal is comprised of Native 
Americans. The two mines produce about 15 million tons of coal annually and are the sole 
suppliers of coal for the Four Comers and San Juan Generating Stations, which furnish 
electricity to New Mexico, Colorado, Utah, Arizona, and California. BHP's approach to miners' 
safety and health is grounded on compliance with the requirements of federal and state law and a 
systematic risk-based program comprised of detailed safety process components and a safety 
process matrix to address identified risks. 
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Murray Energy Corporation ("MEC") is the largest privately-owned coal company in 
America, producing approximately 30 million tons of bituminous coal annually that provides 
affordable energy to households and businesses across the country. MEC's subsidiaries operate 
eight underground and surface mining operations in Southern Illinois and Southern Ohio, 
Western Kentucky, and Utah, plus 40 subsidiary and support companies. Transporting coal via 
truck, rail, and waterways, MEC operates the second-largest fleet oflongwall mining units in the 
country. With a support team of2,800 hard-working, dedicated, and talented employees, MEC's 
affordable high-quality coal is mined safely and efficiently, and is supplied to leading producers 
of electricity, both domestically and abroad. MEC's committed management team and 
workforce are dedicated to maintaining a safe work environment, 

Headquartered in St. Louis, Missouri, Peabody Energy ("Peabody") is the world's largest 
private-sector coal company. Peabody's operations are geographically diverse within the United 
States and around the world, with locations on five continents. In the United States, Peabody 
operates 17 coal mining complexes, employing more than 8,200 miners, and is the leading coal 
producer in the Powder River Basin, the Southwest, the Illinois Basin, and Colorado, with U.S. 
coal production of 189 million tons, fueling 10% of U.S. electricity generation. Peabody's 
employees are the company's most highly-valued resource and their safety and health is a core 
value that is integrated into all areas of Peabody's business. 

Background 

The Mine Safety and Health Administration ("MSHA") published in the Federal Register 
on October 19, 2010, its proposed rule for "Lowering Miners' Exposure to Respirable Coal Mine 
Dust, Including Continuous Personal Dust Monitors" (the "NPR"). 75 Fed. Reg. 64,412-64,506. 
The NPR would regulate miners' exposure to respirable coal mine dust by revising the Agency's 
existing standards. The NPR is excessively complex and overly detailed, but its major 
provisions would: (1) lower the existing exposure limits for respirable coal mine dust from 2.0 
milligrams per cubic meter (mg/m3

) to 1.0 mg/m3
; (2) provide for the use of a single full-shift 

sample to determine compliance under the mine operator's and MSHA's inspector sampling 
programs; (3) require the use of a new technology, the Continuous Personal Dust Monitor 
("CPDM") for exposure monitoring; ( 4) expand requirements for medical surveillance; and (5) 
dramatically change ventilation plan processes and operating parameters in ventilation plans, 
including having the effect of prohibiting the use of supersection system of mining. 

To start, all ofthe Companies believe the current rules ofMSHA and the National 
Institute for Occupational Safety and Health ('·NIOSH"), designed to prevent coal workers' 
pneumoconiosis ("CWP") are in need of reform. This belief is grounded in experience gained 
from the implementation ofthe Federal Mine Safety and Health Act of 1977, as amended, 30 
U.S.C. §§ 801, et seq., (the "Mine Act") and other health and safety laws. However, while the 
Companies support such reform, careful review and consideration of the NPR makes clear that 
the NPR is not the answer to problems that exist under current rules and regulations. The 
Companies, therefore, reject this NPR, and urge MSHA to withdraw the NPR entirely and start 
afresh. To the extent the record has remained open on the earlier proposals on this issue 
published during the Administrations of Presidents Bill Clinton and George W. Bush, the 
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Companies urge that those earlier proposed rulemakings should also be withdrawn. The time has 
come to turn a new page on this failed NPR and the two previous ones. 

In short, for the reasons set forth below and in the attachments to this letter, the 
Companies believe MSHA has failed to satisfy its procedural obligations and substantive duties 
under the Mine Act, other laws, and executive branch policies. Moreover, those failings render 
this NPR incapable of being sustained. With particular regard to the Mine Act, the NPR is 
invalid as a direct result of MSHA's failures on at least three provisions: §§ 202(a), 202(f), and 
IOI(a)(6)(A). To that end, ifMSHA cannot carry out its most basic, and statutorily required, 
obligations, then the NPR cannot possibly stand. 

• Mine Act§ 202(a) requires both the Secretary of Labor and the Secretary of Health and 
Human Services to prescribe in the Federal Register the methods, locations, intervals, and 
manner for taking accurate samples of respirable dust in the mine atmosphere to which each 
miner in the active workings of underground coal mines is exposed. This NPR prescribes the 
methods, locations, intervals, and manner to take samples ofrespirable dust, but it is fatally 
defective because the Secretary of Health and Human Service's involvement in these 
prescriptions is nowhere to be found. Any rule that MSHA publishes in the Federal Register 
dealing with these issues must be both proposed and promulgated jointly by the Secretary of 
Labor (through her delegate MSHA, if she so chooses) and the Secretary of Health and Human 
Services (through her delegate NIOSH, if she so chooses). MSIIA simply does not have the 
statutory authority, under Mine Act§ 202(a) or elsewhere, to independently publish proposed or 
final rules dealing with the above-specified issues. Indeed, even ifNIOSH approves of the 
provisions in the NPR, NIOSH's approval would not correct the fundamental problem of 
MSHA's failure to follow Mine Act§ 202(a)'s specific statutory requirement of joint 
publication in the Federal Register throughout the rulemaking process, from initial proposal to 
final promulgation. 

• Not only is the NPR fatally flawed procedurally-due to MSHA's failure to include the 
Secretary of Health and Human Services in the development and publication of the NPR--but 
MSHA also runs afoul of the substantive mandate of Mine Act §202(a) with regard to the 
accuracy of the samples proposed to be taken. Thus, as the testimony of the NMA witnesses at 
the MSHA February 15, 2011 public hearing effectively demonstrated, the new continuous 
personal dust monitor ("CPDM") needs additional development and improvement to provide 
accurate and consistent results. Under the NPR, however, the CPDM would, after a short period 
of time be the mandatory sampling device for respirable dust. The Companies also endorse the 
expert report of Michael Cooper, MPH, CIH, and Sheila McCarthy, MPH, CIH on "Laboratory 
Testing of Continuous Personal Dust Monitor (CPDM)," prepared for MEC, Alliance, Arch, the 
Illinois Coal Association, and the Indiana Coal Council. This report will be submitted to the 
Agency by MEC as part of its separately filed comments. In light of the above noted testimony 
and expert report, the Companies assert that, while in due course it is possible that the CPOM 
may be sufficiently perfected to take accurate samples that time has not yet arrived. Rather, for 
the time being, the CPDM should only be used as a non-compliance administrative control to 
allow mine operators to monitor the relative exposures of their miners to respirable dust, pending 
the successful completion of rigorous field trials of the CPOM, pursuant to a protocol developed 
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by all stakeholders. The CPDM should not be used in its present stage of development as a 
device to determine compliance with any respirable dust standard. 

• On a similar note, Mine Act § 202(f) is extremely clear. 

For the purpose of this title, the term "average concentration" means a determination 
which accurately represents the atmospheric. conditions with regard to respirable dust to which 
each miner in the active workings of a mine is exposed (1) as measured, during the 18 month 
period following the date of enactment of this Act, over a number of continuous production shifts 
to be determined by the Secretary and the Secretary of Health, Education, and Welfare, and (2) 
as measured thereafter, over a single shift only, unless the Secretary and the Secretary of Health, 
Education, and Welfare find, in accordance wi th the provisions of section 101 ofthis Act, that 
such single shift measurement will not, after applying valid statistical techniques to such 
measurement, accurately represent such atmospheric conditions during such shift. 

Thus, the term "average concentration" is defined as a determination accurately 
representing the mine atmospheric exposure to respirable dust for each miner in the mine's active 
workings. However, Mine Act §202(f) also provides that an "average concentration" may only 
be determined in two ways. First, during the eighteen months following the enactment of the 
Mine Act, "average concentration" was to be measured over a number of continuous production 
shifts, as determined by the Secretary of Labor and the Secretary of Health and I Iuman Services. 
Following the eighteen month period, "average concentration" was required to be measured over 
a single shift, unless the Secretary of Labor and the Secretary of Health and Human Services 
found, in accordance with Mine Act § 101, that such single shift measurement will not, "after 
applying valid statistical techniques, accurately represent such atmospheric conditions during 
such shift." The preamble acknowledges that the two Secretaries found in 1972 (and so 
published their finding in the Federal Register) that single shift measurement of respirable dust 
would not, after applying valid statistical techniques, accurately represent such atmospheric 
conditions during such shift? That joint Secretarial finding remains in effect today. MSHA 
proposes in this NPR to "rescind the 1972 joint notice of finding."3 However, MSHA lacks any 
authority to rescind the 1972 joint finding unilaterally. Knowing the limitations of its authority, 
MSHA falls back on some regulatory legerdemain, claiming that a July 2000 joint MSHA
NIOSH proposal to rescind the 1972 finding is still subject to public comment.4 The use of an 
eleven-year-old proposed joint rescission of the 1972 finding cannot possibly be used as a 
fundamental basis for the validity of this NPR, particularly when the NPR is such a radical 
departure from the earlier proposals ofthe Administrations of Presidents Bill Clinton and George 

2 See 75 Fed. Reg. 64,413 referencing a joint finding by the Secretaries of the Interior and 
Health, Education, and Welfare under section 202(f) ofthe Federal Coal Mine Safety and Health 
Act of 1969, published on February 23, 1972, at 37 Fed. Reg. 3,833. 
3 !d. at 64,449. 
4 !d. at 64,415. 
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W. Bush. Simply put,, the 1972 joint Secretarial finding cannot be rescinded without a proposed 
rescission published by both MSHA and NIOSHfor comment, followed by a joint final 
rescission. In this NPR, no such role for NIOSH or the Secretary of Health and Human Services 
can be found, and the NPR is thus fatally flawed on that count too.5 

• Finally, as the "Critical Review of the Scientific Basis for MSHA's Proposal for 
Lowering the Coal Mine Dust Standard" ("Critical Review"), described below so powerfully 
proves, MSHA has not successfully fulfilled its burden, under Mine Act§ 101(a)(6)(A), to 
demonstrate the need for revisions to the respirable dust standards based on the best available 
evidence. For that reason too, this NPR is fatally flawed. Among the reasons why the 
Companies reject this NPR, and central to our view that MSHA has not demonstrated that the 
NPR is based on the best available evidence, is that we vehemently disagree with MSHA that the 
prevalence ofCWP is increasing in the Nation's coal miner population. To test the validity of 
what our first hand, yet anecdotal, information seemed to support, the Companies commissioned · 
preparation of the Critical Review, written by three internationally recognized experts in the field 
ofCWP and other occupationally related lung diseases. These three experts (all of whom have 
long experience as senior NIOSH officials in the early formative years of that Agency's CWP 
program) are John F. Gamble, PhD, Robert B. Reger, PhD, and Robert E. Glenn, MPH. A copy 
of the Critical Review is attached to this letter, as well as the curriculum vitae of these three 
experts. 

The Critical Review is very detailed and comprehensive, and we urge its careful and 
thorough review by the Agency. Because of its length, and in order to emphasize the 
fundamental flaws in the NPR, the Companies have extracted below the Executive Summary, the 
Introduction, and the Overall Summary and Conclusions of the Critical Review. 

In addition to ·this Critical Review, the Companies have learned that a very important new 
study has been published online by NIOSH scientists on May 19, 2011, entitled "Coal Workers' 
Pneumoconiois in the United States: Regional Differences 40 Years After Implementation of the 
1969 Coal Mine Health and Safety Act." 6 This new study is quite consistent with and supportive 
of the of the Critical Review; and the Companies discuss it further below, following our 
discussion ofthe Critical Review. 

5 The Companies note that on April 28, 2011, NIOSH actually filed "comments" on the NPR, 
sending a letter to the MSHA docket enclosing its current Intelligence Bulletin 64, "Coal Mine 
Dust Exposures and Associated Health Outcomes, A Review of Information Published Since 
1995." See, letter from Paul A. Schulte, PhD, Director ofNIOSH's education and Information 
Division (MSHA Docket No. AB64-COMM-41). It would appear that NIOSH itself has 
forgotten its statutory role under Mine Act §§202(a) and (f). 
6 Suarthana E., Laney AS, Storey E., et al., Occup. Environ Med., published online, May 19, 
2011. 
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Chairman Rehberg Statement on Release of FY12 Labor, Health and Human 

Services, Education Appropriations Bill 

09/29/11  

WASHINGTON, D.C. – Congressman Denny Rehberg, Chairman of the House Appropriations 

Subcommittee on Labor, Health and Human Services and Education today released the following 

statement after introducing a funding bill for fiscal year 2012.  The bill has been posted online 

for public consideration and input.  This legislation contains $153.4 billion in discretionary 

funding – a $4 billion, or 2.5 percent, reduction compared with last year’s spending level and 

$27.5 billion, or 15.2 percent, less than the President’s budget request. 

  

“This common-sense plan is built on the simple idea that the economy isn’t just a bunch of 

numbers.  The economy is people.  It’s what impacts them, their hopes and dreams, their families 

and their lives.  This bill is about investing in people and helping create the jobs they need to 

take care of their loved ones.  We do that by funding things like education to empower 

innovation and restore American ingenuity.  But we also invest in people by freeing them from 

stifling government regulatory burdens that replace productivity with paperwork.  By spending 

tax dollars strategically, we can balance critical funding for programs that actually help people 

and families with the real need to rein in government over-spending." 

  

The proposed legislation supports job creation and economic recovery.  It strategically achieves 

this balance both by funding critical job-supporting priorities like education and biomedical 

research while fostering a pro-job environment by reducing and eliminating harmful and 

unnecessary federal regulations.  Included in these provisions are measures to prevent the 

implementation of the President’s health care law, which has been found unconstitutional in 

multiple courts. 

  

Among the provisions of the legislation are: 

     • Saves taxpayers $4 billion compared with last year, and $27.5 billion compared with the 

President’s request 

        for this year. 

     • Eliminates 79 wasteful programs for a savings of $6.1 billion 

     • Rescinds more than $8.6 billion of mandated health reform funds intended for 

implementation of a law that may 

        very well be struck down as unconstitutional. 

     • Prevents the Department of Health and Human Services from moving forward with health 

reform implementation 

        until the Supreme Court rules. 

     • Provides increased education funding, including Title I, IDEA, Impact Aid, and Indian 

Education programs. 

     • Protects the maximum Pell award at $5,500. 

     • Provides increased funding for biomedical research at the National Institutes of Health 

(NIH). 

     • Provides increased funding to the Social Security Administration. 



     • Denies funding for onerous and unnecessary Department of Labor and National Labor 

Relations Board regulations. 

Chairman Rehberg posted the legislation online to solicit additional public comment, and he also 

noted that the bill is the product of an open process that engaged folks from Montana and around 

the country. 

  

“This bill is the result of the cumulative effort of members of the Subcommittee, and Americans 

I heard from at 81 listening sessions and in countless meetings in Washington and in Montana.  

Now, it’s posted online for the only test that matters, and that's the approval of the American 

people.” 

The bill can be found online at: 

http://appropriations.house.gov/UploadedFiles/FY_2012_Final_LHHSE.pdf 

  

http://appropriations.house.gov/UploadedFiles/FY_2012_Final_LHHSE.pdf


H.L.C. 

---- Calendar No. 
112TH CONGRESS 

1ST SESSION H. R. ll 

Making appropriations for the Departments of Labor, Health and Human 

Services, and Education, and related agencies for the fiscal year ending 

September 30, 2012, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

Mr. REHBERG introduced the following bill; which was referred to the 

llllllllllll 

A BILL 
Making appropriations for the Departments of Labor, Health 

and Human Services, and Education, and related agen-

cies for the fiscal year ending September 30, 2012, and 

for other purposes. 
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H.L.C. 

Requirements—Musculoskeletal Disorders (MSD) Column 1

regulation (Regulatory Identification Number 1218- 2

AC45) being developed by the Occupational Safety and 3

Health Administration of the Department of Labor. 4

SEC. 120. None of the funds made available by this 5

Act may be used to continue the development of or to pro-6

mulgate, administer, enforce, or otherwise implement the 7

Injury and Illness Prevention Program regulation (Regu-8

latory Identification Number 1218-AC48) being developed 9

by the Occupational Safety and Health Administration of 10

the Department of Labor. 11

SEC. 121. None of the funds made available by this 12

Act may be used to enforce the cancellation of compliance 13

directive STD 03-00-001 (Plain Language Revision of 14

OSHA Instruction STD 3-1, Interim Fall Protection Com-15

pliance Guidance for Residential Construction) as it re-16

lates to residential reroofing and roof-repair activities. 17

SEC. 122. None of the funds made available by this 18

Act may be used to continue the development of or to pro-19

mulgate, administer, enforce, or otherwise implement the 20

Lowering Miners’ Exposure to Coal Mine Dust, Including 21

Continuous Personal Dust Monitors regulation (Regu-22

latory Identification Number 1219-AB64) being developed 23

by the Mine Safety and Health Administration of the De-24

partment of Labor. 25

VerDate Nov 24 2008 15:06 Sep 28, 2011 Jkt 000000 PO 00000 Frm 00036 Fmt 6652 Sfmt 6201 C:\USERS\JBARTRUM\APPDATA\ROAMING\SOFTQUAD\XMETAL\5.5\GEN\C\FY 2012 FIN
September 28, 2011 (3:06 p.m.)

H:\112TH CONG, 1ST SESS\FY12 BILL\WORKING BILL\FY 2012 FINAL INTRO.XML

l:\VA\092811\A092811.002.xml           



Coalition Letter on Financial Assurance  

Release Date:  

Wednesday, July 27, 2011  

The Honorable John Boehner 

Speaker of the House  

U.S. House of Representatives 

Washington, DC 20515 

The Honorable Nancy Pelosi 

Minority Leader 

U.S. House of Representatives 

Washington, DC 20515 

The undersigned organizations urge you to oppose any amendment to the House FY 2012 

Interior, Environment, and Related Agencies Appropriations Bill that would strike a critical 

provision that prohibits the U.S. Environmental Protection Agency (EPA) from developing, 

proposing or implementing new financial assurance requirements under Section 108(b) of the 

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA). This 

provision is necessary to protect the global competitiveness of industries that power the U.S. 

economy, deliver affordable energy, manufacture and supply critical products, and provide high-

paying jobs. 

EPA is poised to impose these requirements despite its failure to accurately assess whether the 

facilities within the targeted industries actually pose a risk of becoming future Superfund sites 

that would require expenditure of public funds for cleanup costs. Instead, EPA’s analyses rely on 

mischaracterization of data regarding legacy Superfund sites, as well as vague, anecdotal and 

irrelevant information that exaggerates the risks posed by currently operating facilities in our 

industries. Additionally, EPA completely disregards that our industries operate under a 

comprehensive framework of state and federal environmental laws and regulations designed to 

prevent releases of hazardous substances or control them at levels that are protective of the 

environment and human health. 

The vast majority, and in some cases all of the facilities, in our industry sectors are already 

subject to robust financial assurance requirements under federal and/or state laws. In targeting 

our industries, however, EPA failed to examine these laws and their role in protecting the 

American taxpayer from funding future Superfund sites. In these cases, CERCLA 108(b) 

financial assurance requirements would only duplicate other successful federal financial 

assurance programs, as well as potentially preempt mature state financial assurance programs. 

The Western Governors Association and several western states, including Alaska, Arizona, 

Colorado, Nevada and New Mexico have already lodged serious concerns regarding the 

preemption of their programs covering reclamation of hardrock mining operations. Similarly, the 

Association of State and Territorial Solid Waste Management Officials, which represents state 



and territory agencies that implement financial assurance requirements under their solid and 

hazardous waste regulatory programs, CERCLA remediation projects, and underground storage 

tank programs, has voiced concerns with preemption and duplication. 

Finally, and contrary to CERCLA’s requirements, EPA has failed to thoroughly analyze the 

capacity of the financial and credit markets to provide the necessary instruments for meeting any 

new requirements. It is unlikely that the market can supply the financial assurance that EPA 

would require under the worst case scenarios the agency is contemplating. As such, companies 

will be forced to use cash to meet financial assurance obligations, which can have significant 

anti-competitive effects including putting companies with less liquid cash positions out of 

business and posing an insurmountable market barrier for new firms. Simply put, these 

requirements remove capital from the economy. 

EPA itself has argued in court that it does not have a mandatory duty to pursue these 

requirements under CERCLA 108(b). EPA has not shown that under today’s modern 

environmental regulations our industries present a risk of becoming future Superfund sites. 

Furthermore, risks our industries may pose are adequately addressed through the existing 

framework of federal and state environmental laws and regulations and associated financial 

assurance requirements. We urge you to oppose any amendment on the House floor during 

consideration of the House FY 2012 Interior, Environment and Related Agencies Appropriations 

Bill that would allow EPA to move forward with an unnecessary and unwise rulemaking that 

would dramatically impact the competitiveness of critical U.S. industries. 

Sincerely, 

American Coke & Coal Chemicals Institute 

American Iron and Steel Institute 

American Petroleum Institute 

National Association of Manufacturers 

National Mining Association 

Society of Chemical Manufacturers and Affiliates 

The Fertilizer Institute 

United States Chamber of Commerce 
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U.S. Department of Labor 

NOV 1 9 2010 

Mr. Robert C. Hall 
Mine Manager 
Bull Mountains Mine No.1 
Signal Peak Energy LLC 
100 Portal Drive 
Roundup, MT 59072 

Dear Mr. Hall: 

Mine Safety and Health Administration 
P. 0 . Box 25367 
Denver, Colorado 80225-0367 

Coal Mine Safety and Health 
District 9 

In accordance with Section 104(e) of the Federal Mine Safety and Health Act of 
1977 (Mine Act) and 30 CFR Part 104, the Mine Safety and Health Administration 
(MSHA) has conducted a pattern of violation (POV) screening of compliance 
records for the 12 months ending August 31,2010 and of accident and 
employment records for the 12 months ending June 30, 2010, for the Bull 
Mountains Mine No.1, MSHA ID No. 24-01950. A POV screening is used to 
determine if Section 104(e) is applicable to a particular mine. If implemented, 
Section 104(e) requires all subsequent violations designated as Significant and 
Substantial (S&S) be issued as closure orders with all persons withdrawn from 
the affected area except those necessary to correct the violation. An operator can 
be removed from Section 104(e) sanctions only after an inspection of the entire 
mine results in no significant and substantial violations. 

This letter is your notification that a potential pattern of violations exists at the 
Bull Mountains Mine No.1. This notification is based upon the initial screening 
and pattern criteria review, which were conducted in accordance with 30 C.F.R. 
§§ 104.2 and 104.3. A Pattern of Violation Review report is enclosed as 
Attachment A. This report details the methodology used for the initial screening 
and pattern criteria review and summarizes your mine's performance relative to 
the criteria. 

Prior to MSHA implementing Section 104(e) sanctions at the Bull Mountains 
Mine No.1, you are provided the opportunity, not to exceed 20 days from the 
date of this notification, to take any or all of the following steps: 

Review all documents upon which the pattern of violations evaluation is 
based and provide additional mitigating information. 



Submit a written request for a conference with me (I shall hold any 
conference within 10 days of a request). 

Provide a written plan to me indicating that you will institute a corrective action 
program to avoid repeated significant and substantial violations at the operation. 
Guidance on what constitutes an appropriate corrective action program is 
contained in the enclosed document entitled Pattern of Violations Procedures 
SummanJ 

Please note that 30 C.P.R.§ 104.4(d) requires that you post a copy of this letter on 
the mine bulletin board until you are notified of MSHA' s final determination 
with respect to your status pursuant to Section 104(e) of the Mine Act. 

Bull Mountains Mine No.1 was issued 3.01 S&S violations per 100 inspection 
hours during the 12-month review period. If the Bull Mountains Mine No.1 
implements an appropriate corrective action program, the mine must maintain 
an S&S rate of 4.88 or lower during the evaluation period (i.e., within the top 
50th percentile of similar type mines for the 12-month review period). If a 
corrective action program is not implemented, the mine must maintain an S&S 
rate of 3.68 or lower during the evaluation period (i.e., within the top 35th 
percentile of similar type mines). Therefore, I encourage you to implement a 
corrective action program as soon as practicable. An explanation of these rates, 
as well as guidelines for an appropriate corrective action plan, are contained in 
the enclosed document entitled Pattern of Violations Procedures Summary. Absent 
mitigating circumstances, the Bull Mountains Mine No.1 must meet one of these 
goals to avoid being issued a pattern of violations notice during this POV review 
cycle. 1 

Whether or not you implement a corrective action program, MSHA will conduct 
a complete inspection of the Bull Mountains Mine No.1. This inspection may 
start as soon as December 9, 2010. I will analyze the results of this complete 
inspection and other on-site enforcement activities conducted during the 
corrective action period to evaluate whether the Bull Mountains Mine No.1 has 
effectively controlled the occurrence of S&S violations during the review period. 

If you implement a corrective action program which does not achieve a rate of 
S&S violations at or below the applicable levels set forth in the paragraph above, 
pursuant to 30 C.P.R. section 104.5(b), I will submit an evaluation report to the 

1 However, all mines will be considered for potential pattern of violation notices 
during the next and subsequent review cycles. MSHA is required to conduct 
evaluations at least annually but can conduct the evaluations more frequently . 



Administrator for Coal Mine Safety and Health within 120 days from the date of 
this notification. If you choose not to implement a program to reduce S&S 
violations, I will submit the report of the evaluation to the Administrator within 
60 days from the date of this notification. 

In both cases, a copy of the report of evaluation will be provided to you and the 
representative of the miners 10 days before the report is sent to the 
Administrator. Both you and the miners' representative will have 10 days from 
the receipt of the report to submit written comments to the Administrator. 

Within 30 days of receipt of my report to the Administrator, the Administrator 
will issue a decision as to whether the Bull Mountains Mine No.1 is to be issued 
a Notice of a Pattern of Violations. A copy of the decision will be provided to 
you and the representative of the miners. 

If the Administrator decides to issue a Notice of Pattern of Violations, I will issue 
the Notice of Pattern of Violations to you. A copy of the notice will also be 
provided to the representative of miners. 

Following issuance of a Notice of Pattern of Violations, I will initiate appropriate 
inspection activities to ensure that the Bull Mountains Mine No.1 is inspected in 
its entirety during the following 90-day time frame and each succeeding 
inspection cycle until the Pattern of Violation order is terminated. 

If upon any inspection after the issuance of the Pattern of Violations Notice an 
authorized representative finds any violation of a mandatory health or safety 
standard which could significantly and substantially contribute to the cause and 
effect of a safety or health hazard, the inspector shall issue an order requiring the 
withdrawal of all persons in the area affected by the violation except those 
persons listed in 104(c) of the Mine Act. All persons, except as listed in 104(c) of 
the Mine Act, shall also be prohibited from entering that area until the inspector 
determines that such violation has been abated. 

Termination of a Pattern of Violations notice shall occur when an inspection of 
the entire mine results in no significant and substantial violations or no 
withdrawal order is issued by MSHA in accordance with section 104(e)(1) of the 
Act within 90 days of the issuance of the pattern letter. 

You may request an inspection of the entire mine or portions of the mine at any 
time. No advance notice of the inspection shall be provided and MSHA will 
determine the scope of each inspection. Partial inspections that cumulatively 
cover the entire operation within the 90-day period will constitute an inspection 



of the entire operation for the purposes of termination of a Pattern of Violations 
Notice. 

Please contact me at (303) 231-5458 if you have any questions regarding this 
matter. Additional mitigating information, requests for a conference and/ or a 
written plan to institute a corrective action program should be sent to me at: 
MSHA, District 9. P.O. Box 25367, Denver Federal Center, Denver, CO 80225. 

Sincerely, 

!l/L (!.~ 
A~ Davis 
District Manager 

Enclosures 



Screening Criteria Results for Pattern of Violations

Does the mine meet Initial Criteria 1 (30 CFR §104.2) ? -
Does the mine meet Initial Criteria 2 (30 CFR §104.2) ? -

Does the mine meet Final Order Criteria (30 CFR §104.3) ? -

Oct-18-2010

59
YES

3.01
NO

59 S&S C/O's were issued during 1957 inspection hours.

27.1%
YES

16 of the 59 S&S C/O's issued were either high or reckless disregard.

0.77

YES

15 elevated C/O's were issued during 1957 inspection hours.

2744.4
YES

The mines SM of 2744.4 is more than the industry SM of 541.4.

59
NO

59 S&S C/O's were issued.

15
NO

15 elevated C/O's were issued.

7
YES

7 C/O's of standard 75.400 became final orders.

3
YES

3 unwarrantable failure C/O's became final orders.

Note: This mine has not been identified for a PPOV review before.

At least 40 elevated citations and orders [under section 104(b); 104(d); 104(g); 
or 107(a) of the Mine Act] issued during the most recent 12 months.

YES
This mine meets all four 

Initial Criteria 1

NO

The following screening criteria are used to perform the initial screening required under 30 CFR §104.2 and 30 CFR §104.3.  If the mine 
meets either Initial Criteria 1 or  Initial Criteria 2, the mine will be considered for a PPOV if the Final Order Criteria is also met.

Criteria

Mine ID:               24-01950

Controller:          Global Mining Group LLC; Musselshel Resources LLC

Operator:            Signal Peak Energy LLC

Overall Results

Mine Status:       Active    (on screening date)

YES

NO

YES

DISTRICT 09      Gillette WY Field Office
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l C
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a

 1

At least 100 S&S citations/orders issued in the most recent 12 months.

1

2

4

The Injury Severity Measure (SM) for the mine is greater than the overall 
Industry SM for all mines in the same mine type and classification over the 
most recent 12 months.

At least 50 citations/orders for significant and substantial (S&S) violations 
issued in the most recent 12 months.

The degree of negligence for at least 25 percent of the S&S C/O's issued 
during the most recent 12 months is “‘high” or “reckless disregard.”

At least 0.5 elevated citations and orders [under section 104(b); 104(d); 104(g); 
or 107(a) of the Mine Act] issued per 100 inspection hours during the most 
recent 12 months.

In
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ri
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ri
a

 2

2
At least 2 S&S unwarrantable failure citations/orders [104(d)] became final 
orders of the commission during the most recent 12 months.

1

1

2

A rate of eight or more S&S citations/orders issued per 100 inspection hours 
during the most recent 12 months, or

3

At least 5 S&S citations/orders of the same standard that became final orders 
of the commission during the most recent 12 months, or

F
in

a
l O

rd
e

r 
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This mine does not 
meet both Initial 

Criteria 2

Does the Mine Meet the Criteria?Criteria Description

Mine Name:        Bull Mountains Mine No 1

Query Run Date

Mine Type:          Underground Coal

PPOV

12 Month Date Range Used

Aug-31-2010

Sep-01-2009Start Date: 

End Date: 

YES

This mine meets at 
least one of the Final 

Order Criteria

W:\SPECPROJ\POV\October 2010\Weekly Update Queries and Master Spreadsheet\PPOV Screening Detail 10-18-10 Thru 8-31-2010.xlsx Printed 10/19/2010 



11/09/2010 

Dear Assistant Secretary Main: 

I’m writing in regards to recent actions taken by the Mine Safety and Health Administration 

(MSHA). 

Recently in meetings with Montana’s miners and mine operators, I’ve been repeatedly alerted to 

the misguided and burdensome rules that are crafted and enforced by MSHA under this 

administration.  Many are questioning whether MSHA’s mission has changed from an oversight 

role to that of a politically driven environmental regulator. 

MSHA’s newly adopted role now seems to focus on permanently closing the doors of the mining 

industry and the good paying jobs that come with it.  MSHA is seemingly ignoring its primary 

role of miner safety, and is instead pursuing a newly adopted role of environmental extremism 

and revenue-raising.  For instance, miners at the Troy Mine near Libby, Montana, have 

expressed outrage towards the following list of unwarranted citations recently levied against their 

mine: 

 Citation #6450734 – This violation was written because the toe spacing between ladder 

rungs was 2¾ inches instead of 3 inches.  The ladder had been there for years, and was 

never previously cited by MSHA in other inspections. 

 Citation #6457290 – When the Safety Engineer filled out a form describing an incident, 

he wrote Troy Mine, Genesis Inc., instead of Genesis Inc., Troy Mine.  This resulted in a 

safety violation citation. 

 Citation #6457288 – This citation was written because the mine failed to contact MSHA 

within 15 minutes of a storage facility catching fire.  The facility, which was not owned 

by the mine or its parent company and was located 30 miles from the mine, housed a 

railcar full of ore that originated from the mine and was en route to be refined.  

Therefore, MSHA considered it to be mine property and subject to its requirements for 

contacting the agency after an accident. 

 Citation #6457292 – MSHA wrote a citation because the mine failed to launch an 

investigation to determine the cause of the aforementioned fire.  The mine was cited 

despite the fire marshal closing the facility, which was not owned by the mine, because 

several agencies were carrying out their own investigations. 

 Citation #6457819 – A 4x8-foot room near an entryway contained a 100-watt light bulb 

that was burnt out.  This room is not used for any purpose. 

I’m concerned that these instances are only the tip of the iceberg.  As such, I request that you 

provide records of any action taken by MSHA that has resulted in an inclement finding against a 

mine in Montana.  Please make these records, including the inspectors’ notes for each citation, 

available for the two-year period preceding this letter’s date. 

Montanans, including myself, understand the importance of protecting our environment and the 

safety of our miners.  In doing so, however, MSHA must take a balanced approach that also 

weighs the importance of jobs and the long-term impact on our communities.  Miners want a 



working relationship with MSHA, but unfortunately, MSHA’s role has changed from 

compliance to enforcement.  As frivolous violations add up, so does the likelihood that miners’ 

jobs will be lost due to MSHA’s overzealous enforcement. 

Thank you for adhering to this request, and please don’t hesitate to contact my office if I can be 

of further assistance. 

Sincerely, 

 

























































 

 
 
Fatality #12 – October 31, 2011 
Powered Haulage - Platinum  
Stillwater Mining Company - Stillwater Mine 

METAL/NONMETAL MINE FATALITY -On October 31, 2011, a 42 year-old muck 
haul leadman with 3Â½ years of experience was killed in an underground platinum 
mine. The victim was operating a 4-yard loader in a drift when the loader struck the 
left rib. At that time, a spieling (rebar anchored in the rib for ground control) that was 
protruding from the rib, penetrated the front side window, entered the cab, and struck 
him.  

 
 

Best Practices 

• Operators of self-propelled mobile equipment shall maintain control of the 
equipment while it is in motion.  

• Maintain all roadways free of materials that may pose a hazard to 
equipment operators. This includes materials on the floor and protruding 
from the ribs, back, or walls.  

• Operating speeds shall be consistent with conditions of roadways, tracks, 
grades, clearance, visibility, curves, and traffic.  

• Slow down or drop to a lower gear when necessary. Post areas where 
lower speeds are warranted.  

• Always wear a seat belt when operating self-propelled mobile equipment.  

• Trim protruding spielings.  

• Keep mobile equipment operator's stations free of materials that can 
impair the safe operation of the equipment.  

• When clearances on roadways are restricted, install warning devices in 
advance of the area and conspicuously mark it.  

This is the 12th fatality reported in calendar year 2011 in the metal and nonmetal 
mining industries. As of this date in 2010, there were 18 fatalities reported in these 
industries. This is the 3rd Powered Haulage fatality in 2011. There were 3 Powered 
Haulage fatalities in the same period in 2010. 

The information provided in this notice is based on preliminary data ONLY and does not 
represent final determinations regarding the nature of the incident or conclusions 
regarding the cause of the fatality. 

 



“Our collective mission is to create the safest work environment possible here at our mine” said 

Don Wallace, a member of the worker elected safety committee at the Troy mine. "We are 

always striving to find ways to improve safety, and it sure would be nice to have the partnership 

we had with MSHA in the past." 

 



Rehberg Looks Into Attack on Montana's Mining Industry at Oversight Hearing 

for MSHA 

05/09/11  

WASHINGTON, D.C. – Montana's Congressman, Denny Rehberg, today submitted questions 

to the Mine Safety and Health Administration (MSHA) following an oversight hearing in the 

House Appropriations Subcommittee on Labor, Health and Human Services, and Education, 

which he chairs.  After a string of frivolous citations and fines, Montanans contacted Rehberg to 

express their concerns that MSHA’s mission of working with mine operators to improve 

workplace safety was being abused to harass and even destroy the resource extraction industry 

and all the jobs associated with it. 

“Workplace safety is an absolutely critical goal, which is why that’s the top priority of the Mine 

Safety and Health Administration – or at least it should be,” said Rehberg. “Looking over this 

agency’s actions over the past two years, there’s growing concern that an under-trained staff and 

a growing list of frivolous citations shows the agency’s focus has shifted from industry oversight 

to an activist environmental agenda.  If this is the case, not only does workplace safety then take 

a back seat, but the economy suffers from needless over-regulation.” 

Rehberg and members of his subcommittee questioned MSHA Assistant Secretary of Labor 

Joseph Main, along with Occupational Safety and Health (OSHA) administrator David 

Michaels.  Rehberg drew on numerous examples of frivolous citations from mines across the 

country, including the Troy Mine in northwest Montana, where, for instance, the mine was cited 

for a violation of a burnt out light bulb in an unused 4x8 closet, and when an employee filled out 

a form using “Troy Mine, Genesis Inc.” instead of “Genesis Inc., Troy Mine.”  

At the hearing, congressional leaders expressed concerns over a 2010 government audit that 

revealed more than 25 percent of MSHA inspectors believe they have not been properly trained.  

This was highlighted by the example of an inspector citing an operator for an alleged failure to 

conduct a pre-shift examination of a piece of equipment, even though, by MSHA’s own 

definition, the equipment did not require such an exam.  That citation was later vacated. 

One particularly egregious example involved a September 23, 2010 incident in which two 

different coyotes were spotted around the maintenance shop, the welding shop, and the employee 

parking lots.  This was construed as “imminent danger” – so the law requires that all miners be 

removed from the vicinity when the coyotes are present.  Moreover, all miners were required to 

attend a safety meeting reminding them of the danger of coyotes and other wild animals and of 

the procedures to take when the coyotes are spotted on mine property. 

“I’d like to see MSHA live up to the Obama Administration’s claims that they’re working for a 

better economy instead of using bureaucrats to implement excessive policies that Congress and 

the American people don’t want,” said Rehberg.  “With new technology and stringent oversight, 

the resource industry has made great strides in workplace safety.  It’s time to recognize that, and 

continue working together for good jobs and prosperous communities.” 











Rehberg Questions EPA Overreach of Clean Water Act Authority 

 

04/18/11  

Dear Administrator Jackson and Assistant Secretary Darcy: 

In December 2010, the Environmental Protection Agency and Corps of Engineers (collectively, the “Agencies”) sent draft “Clean 

Water Protection Guidance” to the Office of Management and Budget for regulatory review.  The intent of the document is to 

describe how the Agencies will identify waters subject to jurisdiction under the Federal Water Pollution Control Act of 1972 

(more commonly known as the “Clean Water Act”) and implement the U.S. Supreme Court’s decisions in Solid Waste Agency of 

Northern Cook County v. U.S. Army Corps of Engineers (SWANCC) and United States v. Rapanos (Rapanos) concerning the 

extent of waters covered by the Act.  Further, this document would supersede guidance that the Agencies previously issued in 
2003 and 2008 on determining the scope of “waters of the United States” subject to Clean Water Act programs. 

In our view, this “Guidance” goes beyond clarifying the scope of “waters of the United States” subject to Clean Water Act 

programs.  Rather, it is aimed, as even the Agencies acknowledge, at “increas[ing] significantly” the scope of the Clean Water 

Act’s jurisdiction over more waters and more provisions of the Clean Water Act as compared to practices under the currently 

applicable 2003 and 2008 guidance.  (“Guidance,” at 1.) 

It appears that the Agencies intend to expand the applicability of this “Guidance” beyond section 404 to all other Clean Water 

Act provisions that use the term “waters of the United States,” including sections 402, 401, 311, and 303.  Moreover, the 

Agencies intend to “alleviate the need to develop extensive administrative records for certain jurisdictional determinations” 

(“Guidance,” at 1), thereby shifting the burden of proving the jurisdictional status of a “water” from the Agencies to the regulated 
community, and thus making the provisions of this “Guidance” binding on the regulated community. 

In light of the substantive changes in policy that the Administration is considering with this “Guidance,” we are extremely 

concerned that this “Guidance” amounts to a de facto rule instead of mere advisory guidelines.  Additionally, we fear that this 

“Guidance” is an attempt to short-circuit the process for changing agency policy and the scope of Clean Water Act jurisdiction 
without following the proper, transparent rulemaking process that is dictated by the Administrative Procedure Act. 

This “Guidance” would substantively change the Agencies’ policy on waters subject to jurisdiction under the Clean Water Act; 

undermine the regulated community’s rights and obligations under the Clean Water Act; and erode the Federal-State partnership 

that has long existed between the States and the Federal Government in implementing the Clean Water Act. By developing this 

“Guidance,” the Agencies have ignored calls from state agencies and environmental groups, among others, to proceed through 

the normal rulemaking procedures, and have avoided consulting with the States, which are the Agencies’ partners in 

implementing the Clean Water Act.  

  

The Agencies cannot, through guidance, change the scope and meaning of the Clean Water Act or the statute’s implementing 

regulations.  If the Administration seeks statutory changes to the Clean Water Act, a proposal must be submitted to Congress for 

legislative action.  If the Administration seeks to make regulatory changes, a notice and comment rulemaking is required. 

  

We are very concerned by the action contemplated by the Agencies, and we strongly urge you to reconsider the proposed 

“Guidance.” 

Thank you for your attention to this matter. 

Sincerely, 

 



 
 

July 29, 2011 

 

Water Docket 

Environmental Protection Agency 

Mail Code 2822T 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

 

Attn: Docket ID No. EPA-HQ-OW-2011-0409 

 

RE: U.S. EPA and U.S. Army Corps of Engineers Guidance Regarding Identification of 

Waters Protected by the Clean Water Act 

 

Dear Sir/Madam: 

 

The Northwest Mining Association (NWMA) appreciates the opportunity to comment regarding 

the Environmental Protection Agency (EPA) and the Army Corps of Engineers (Corps) proposed 

“Guidance Regarding Identification of Waters protected by the Clean Water Act,” 76 Fed. Reg. 

24,479 (May 2, 2011). NWMA views the draft guidance as an effort by the EPA and the Corps 

to implement, through mere guidance, the goals of the Oberstar/Feingold Clean Water 

Restoration Act legislation that justifiably failed in the 111
th

 Congress. 

 

NWMA is a 116 year old, 2,000 member, non-profit, non-partisan trade association based in 

Spokane, Washington. NWMA members reside in 42 states and are actively involved in 

exploration and mining operations on public and private lands, especially in the West. Our 

diverse membership includes every facet of the mining industry including geology, exploration, 

mining, engineering, equipment manufacturing, technical services, and sales of equipment and 

supplies. NWMA‟s broad membership represents a true cross-section of the American mining 

community from small miners and exploration geologists to both junior and large mining 

companies. More than 90% of our members are small businesses or work for small businesses. 

Most of our members are individual citizens. 

  

The proposed guidance, unlike previous guidance documents, will be used by the EPA and the 

Corps (Agencies) to interpret the term “waters of the United States” in the context of all 

programs authorized under the Clean Water Act (CWA), including Section 404 discharges of 

dredged or fill material, the Section 402 National Pollutant Discharge Elimination System 

(NPDES) permit program, the Section 401 state water quality certification process, and Section 

303 water quality standards and total maximum daily load programs. As such, the proposed 

guidance will pervade all stages of mining operations, and will have a substantial negative 

impact on NWMA members and the U.S. mining industry. 
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The Agencies‟ decision to issue guidance on this topic as opposed to a rulemaking runs contrary 

to the expressed views of a majority of the U.S. Supreme Court and the requirements of the 

Administrative Procedure Act (APA). Despite repeated claims by the Agencies that they would 

promulgate a rulemaking, they have not. Instead, the Agencies continue to make important 

changes to their regulations and expand their CWA jurisdiction through mere guidance, 

shortcutting critical rulemaking requirements such as providing a response to public comments, 

providing a rationale and factual basis for an agency decision and producing a final decision that 

can be judicially reviewed. 

 

The proposed guidance represents a significant rewrite of the current regulations, guidance and 

agency policy that governed jurisdictional determinations for the history of the regulatory 

program. It expands the universe of waters that will be considered “traditional navigable waters” 

by including for the first time ever, waters that support one-time recreational use. In addition, the 

proposed guidance gives new and expanded regulatory status to “interstate waters,” equating 

them with traditional navigable waters, and in addition, making it easier to find jurisdiction for 

adjacent wetlands, tributaries and other waters judged by a newly crafted significant nexus test. 

The Agencies have expanded their CWA jurisdiction in a manner unsupported by their 

regulations and the Supreme Court decisions in SWANCC and Rapanos. 

 

The proposed guidance completely eliminates any requirement that a hydrologic connection is 

necessary and further expands jurisdiction beyond what Congress and the Supreme Court 

intended by applying a broadened view of Justice Kennedy‟s significant nexus standard not only 

to wetlands (as Kennedy did in Rapanos) but also to tributaries and isolated water. Furthermore, 

the proposed guidance allows for decisions to be based on general scientific literature describing 

functions applicable to the types of waters in question, in lieu of actual case-specific analysis of 

the water itself. 

 

Therefore, according to the proposed guidance, an entire group of waters could be determined 

jurisdictional without ever performing an analysis of those waters. This approach appears 

inconsistent with the Kennedy decision and not scientifically based. Moreover, when asked, the 

Agencies could not name a water that would not provide at least one of these functions, making 

the point that use of functionality to find federal jurisdiction is overly inclusive and threatens to 

capture all waters. 

 

In addition, the proposed guidance creates a completely new concept of allowing for 

“aggregation” of the contributions of all similar waters within an entire watershed,” making it far 

easier to establish a significant nexus between these small intrastate waters and newly expanded 

roster of traditional navigable waters. This novel concept results in a blanket jurisdictional 

determination for an entire class of waters within an entire watershed. Similarly, a blanket 

determination imposing federal CWA jurisdiction diminishes private property and mineral lease 

values while neglecting important due process rights of those individual property owners.  

 

The proposed guidance is inconsistent with the Agencies‟ regulations and the Supreme Court 

decisions. For example, the current regulations say nothing about ditches, but the proposed 

guidance regulates all roadside and agricultural ditches that have a channel, have an ordinary 
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high water mark, and can meet 1 of 5 characteristics. In addition, the current regulations 

determine jurisdiction over all waters not in any of the other categories (also known as the “other 

waters”) based on certain specific connections to interstate commerce. The proposed guidance 

replaces this standard with the significant nexus test. Moreover, the proposed guidance defines a 

significant nexus as anything that is “more than speculative or insubstantial,” thus turning Justice 

Kennedy‟s “significant” nexus into an “any” nexus standard. These and numerous other changes 

made by the proposed guidance that significantly broaden the Agencies‟ CWA jurisdiction find 

no support in the Supreme Court decisions. 

 

The Agencies have acknowledged some of the material economic impacts of the proposed 

guidance. EPA has estimated the annual costs of implementing the guidance will be between $87 

million and $171 million, and the EPA arrived at that number without taking into consideration 

permitting costs, the increased delays associated with expanded federal jurisdiction and the costs 

of new land use restrictions. The proposed guidance will impose a significant economic burden 

on NWMA‟s members. 

 

The Metals Economics Group produces an annual report “World Exploration Trends” which 

tracks global exploration and industry trends. The 2011 report estimates that nonferrous 

exploration budgets for 2010 totaled $12.1 billion. Despite significant mineral resources, the 

United States attracts only 8% of total world-wide exploration dollars. An annual report prepared 

by Behre Dolbear entitled “2011 Ranking of Countries for Mining Investment -- Where „Not to 

Invest’” provides insight into why the U.S. lags in attracting job creating exploration dollars. 

 

According to the Behre Dolbear report, the U.S. ranks dead last in terms of permitting time 

among the top 25 mining countries in the world. Consequently, the U.S. is seeing fewer 

investment dollars for new projects, leading to an increased reliance on foreign imports. 

According to the U.S. Geological Survey, the U.S. is now 100% dependent on foreign sources 

for 18 strategic nonfuel mineral materials and more than 50% dependent for 43 nonfuel minerals, 

despite having abundant resources of many of these materials.  

 

The Agencies‟ proposal to unilaterally expand federal jurisdiction under the CWA on top of an 

already broken permitting process will lead to even more permitting delays, exacerbating the 

Nation‟s dependence on foreign minerals and metals and frustrating job creation. 

 

This Nation is in the midst of a fragile economic recovery. In January, President Obama 

acknowledged in his Executive Order on Improving Regulation and Regulatory Review that 

through regulations we at times place “unreasonable burdens on business – burdens that have 

stifled innovation and have had a chilling effect on growth and jobs.” The president‟s Executive 

Order intends to root out those regulations. It is greatly disappointing to see the Agencies release 

the proposed guidance in direct contradiction to the common sense Executive Order from 

President Obama. 

 

In addition, the proposed guidance has drawn bipartisan opposition in Congress. In an April 

letter to EPA Administrator Lisa Jackson and Assistant Secretary of the Army for Civil Works Jo 

Ellen Darcy, 170 Members of Congress expressed their concerns regarding the guidance. 



Northwest Mining Association Comments 

Proposed Guidance Regarding Identification of Waters Protected by the Clean Water Act  

Page 4 

 

Subsequently, the House Appropriations Committee included funding prohibitions for the 

Agencies from using any funds to implement, administer or enforce a change to a rule or 

guidance document pertaining to the definition of waters under the jurisdiction of the Clean 

Water Act. Clearly, there is overwhelming opposition to the Agencies‟ proposal. 

 

In conclusion, the proposed guidance is intended to and will have a material impact on CWA 

permitting and enforcement nation-wide because it broadly expands the Agencies‟ CWA 

jurisdiction. As such, the Agencies violated the APA and the express views of the Supreme 

Court by issuing guidance on this topic as opposed to a formal rulemaking.  

 

The Agencies purport that the proposed guidance will increase clarity and improve the 

consistency and predictability of Corps and EPA jurisdictional determinations, but the guidance 

itself is convoluted and complicated. The proposed guidance will undermine the federal-state 

CWA partnership that has long existed, resulting in confusion and further delaying permitting 

processes and will unnecessarily stifle job creation. Therefore, we urge you to withdraw the 

proposed guidance immediately. 

 

Thank you for your consideration of our comments. 

 

Sincerely, 

 
Laura Skaer 

Executive Director 
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Rehberg Pushes Feds to Act Quickly to Address Libby Economic Development

09/06/11

WASHINGTON, D.C. – Montana’s Congressman, Denny Rehberg, is taking the U.S. Fish and Wildlife Service (FWS) to task
for ongoing delays in the processing of the Montanore project near Libby, Montana.  In a letter to FWS Director Daniel Ashe,
Rehberg encouraged a timely completion of the environmental review that is necessary for Montanore to move forward in the
process of creating jobs in Lincoln County and bolstering economic development.

“When I tell people that the way government creates jobs is to get out of the way and let Montana businesses do what they’re
inclined to do, the situation in Libby is a prime example of what I'm talking about," said Rehberg, a member of the
Congressional Western Caucus.  “Federal bureaucrats have created a daunting list of hoops for job-creators to jump through. 
We all want to protect the environment, but lengthy and unnecessary administrative delays in processing environmental
assessments don’t protect the environment and they sure don't get folks back to work."

The Montanore project near Libby was originally permitted in 1993, and has been in the re-permitting process since 2003.

The full letter is below:

Dear Director Ashe:

I'm writing in regards to the continued delay with your agency’s processing of the Montanore project, which is located near

HOME TRANSPARENCY ABOUT DENNY SERVICES NEWS INTERACTION

SEARCH: Search

Congressman Denny Rehberg : News Releases : Rehberg Pushes Feds to Act Quickly to Address... http://rehberg.house.gov/index.cfm?sectionid=26&itemid=1739

1 of 2 12/23/2011 12:55 PM



 Help with a Federal Agency

Helpful Links

 Kid's Page

Tour Requests

 Flag Requests

 Internships

Congressional Page Program

 Military Academy Nomination

Art Competition

 Spirit of Discovery

E-news Sign-up

E-mail Address:

Submit & Join
*By submitting, you are subscribing to my
newsletter.

Libby, Montana.

Last month, the Forest Service completed and submitted a Biological Assessment (BA) on the project to the Fish and Wildlife
Service.  It’s my understanding that the Ecological Service Office, located in Helena, has yet to review the BA or even begin
their Biological Opinion (BO), despite the Forest Service formally requesting consultation begin.   

With that in mind, I request a response to the following questions:
     1. When did your agency receive the BA from the Forest Service?
     2. Have you completed an initial review of the BA issued by the Forest Service? 
     3. Has a staff member been assigned to this project?
     4. What is your regulatory time frame to complete the BO?
     5. Will your office meet this regulatory time frame, and if not, why?
As you know, this project holds the potential to provide Lincoln County, Montana, with new employment opportunities, which
are desperately needed in a region facing double digit unemployment rates.

Please make every effort to complete the environmental review process within the regulatory time frame.  Thank you for your
consideration of this request, and please don’t hesitate to contact my office if I can be of further assistance.

Sincerely,

Washington D.C.
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Washington, DC Office
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phone: (202) 225-3211
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