
  
 
 
 
 
 
 
 
 
 
 
 
 
 

 INTER-OFFICE CORRESPONDENCE 

 

 MEMORANDUM NO. 2011-245 
 

TO:  Mayor Frank C. Ortis  

  Members of the City Commission 

   

CC:  Charles F. Dodge, City Manager 

  Marty Gayeski, Deputy City Manager 

   

FROM: Samuel S. Goren, City Attorney SSG 

  Jacob G. Horowitz, Assistant City Attorney JGH 

Stacey R. Weinger, Assistant City Attorney SRW 

   

DATE:  September 1, 2011 

 

Re: City of Pembroke Pines (“City”) / Water and Sewer Service to the Corrections Corporation 

of America (“CCA”) Property in Southwest Ranches 

 

The City Attorney’s Office has been asked to examine whether the City must provide water and 

sewer service to the potential Immigration and Customs detention facility (the “facility” or “ICE 

detention facility”) located on the property currently owned by the CCA located in the Town of 

Southwest Ranches (the “Town”).  Preliminarily, please note that all City action pertaining to the 

provision of water and sewer to this facility is subject to the June 27, 2011 Interlocal Agreement (the 

“Agreement”) between the City and the Town, entered into pursuant to Ch. 163, Fla. Stat., for the 

delivery of emergency medical fire protection and fire prevention services. 

 

BACKGROUND 

 

On June 27, 2011, the City and the Town entered into an Agreement for the delivery of 

emergency medical fire protection and fire prevention services.  Section 22.20 of the Agreement 

applies to the future ICE detention facility, and provides, in relevant part, as follows: 

 

“City agrees that it has sufficient capacity to provide water and sewer services to the 

Town’s future 2,500 bed detention/corrections facility (approximately 500,000 gross 

square feet of floor area), and that it will expeditiously approve a water/waste water 

utility agreement to provide such service at the City’s then prevailing rate, in accordance 

with state law (City’s rate + surcharge).” 
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The property at issue is a parcel of property located within the Town and owned by the CCA.  

The Town was selected as the preferred site for the ICE detention facility.  The property owned by the 

CCA is the proposed location for the facility.  If this facility was occupied by the Immigration and 

Customs facility, CCA would retain ownership, and the federal government would occupy the property 

as a tenant. 

   

ANALYSIS 

 

1. OBLIGATION TO PROVIDE WATER AND SEWER TO AREAS LOCATED OUTSIDE 

MUNICIPAL BOUNDARIES 

 

Florida case law recognizes that generally, a municipality has no duty or responsibility to 

supply water and sewer services to areas located outside of its municipal boundaries.  Allstate 

Insurance Company v. The City of Boca Raton, 387 So.2d 478 (Fla. 4th DCA 1980).   However, a 

municipality may be required to extend its services to areas outside its boundaries if it has agreed to do 

so by contract.  Allen’s Creek Properties, Inc., etc., v. City of Clearwater, etc., 679 So.2d 1172 (Fla. 

1996).  When the City entered into the Agreement with the Town of Southwest Ranches, it agreed to 

provide water and waste water services to the proposed future ICE detention facility.  Based upon the 

language in the Agreement, the City availed itself of the obligation to provide water and sewer services 

to the ICE detention facility.   

 

2. REFUSAL TO PROVIDE WATER AND SEWER ACCESS TO THE ICE DETENTION 

FACILITY 

 

Notwithstanding the terms of the Agreement, the City Attorney’s Office was asked to also 

examine whether the City could refuse to provide water and sewer access to the future facility.  In light 

of the Agreement, failure to provide water and sewer services to the ICE detention facility could 

constitute a breach of contract and a violation of equal protection under the law, which could result in 

some form of litigation.   

 

A. CONSTITUTIONAL EQUAL PROTECTION CLAIMS 

 

The City’s failure to comply with the Agreement may subject the City to a constitutional equal 

protection claims asserted by the Town and CCA.  Florida case law clearly supports the premise that a 

municipality may not unjustly discriminate in supplying water service to a person outside its corporate 

limits. Edris v. Sebring Utilities Commission, 237 So.2d 585 (Fla. 2nd DCA, 1970). The general rule, 

as adopted by Florida case law, is that a municipally owned and operated utility cannot refuse to render 

the service which it is authorized by charter or law to furnish, because of some collateral matter not 

related to that service.  Id.  If the City refuses to provide service to the ICE detention facility, a use that 

is consistent with comprehensive plans, zoning, concurrency, building and public health codes, based 

on an arbitrary reason, the City could be liable for damages pursuant to an equal protection claim as 

well.  

 

B. CONTRACT LAW  

 

Additionally, the Agreement approved by the City Commission, pursuant to Ch. 163, Fla. Stat. 

contractually obligates the City to enter into a standard agreement to provide water and waste water 

service to the facility, at the rate authorized by Ch. 180, Fla. Stat.  If the City chose not to provide the 

agreed upon service, the Town could assert a claim for breach of contract, along with a claim for  



 

 

 

 

 

damages, asserted by the Town and both the CCA and ICE as third-party beneficiaries under the 

Agreement.   

 

3. FAILURE TO PROVIDE WATER AND SEWER SERVICE TO FACILITIES LOCATED 

WITHIN CITY’S SERVICE AREA 

 

The City Attorney’s Office was also asked to examine two hypothetical questions pertaining to 

the City responsibility to provide water and sewer to property located within the City, and outside the 

City limits, but within the City’s service area.   

 

A. REFUSAL TO PROVIDE WATER AND SEWER TO PROPERTY LOCATED WITHIN 

THE CITY 

 

The first question posed was whether the City could agree to allow the development of a parcel 

of land located within the City, but then refuse to provide water and sewer service to that particular 

parcel.   

 

Providing water and sewer service is not inherently a government function.  Many municipal 

utilities were built and operated for profit by private parties before being taken by eminent domain and 

operated by municipalities as a revenue source.  There are many private utilities still operating in 

Florida.   

 

When a city makes decisions about its utility business, the elected officials are acting as a board 

of directors for a revenue-generating business.  Since the cost of extending utility lines and building 

and operating treatment facilities is so expensive, there is generally only one source of utilities for a 

property. 

 

As previously discussed, Florida case law supports the proposition, that when a municipality 

agrees to hold itself out as the service provider for that area, they may not unjustly discriminate in 

supplying water service to a property located within the service area.  Since competition is limited, and 

there may be no viable alternative provider, an obligation exists for the water and sewer provider to 

provide service to all customers within the service area.  There is no authorization within the City’s 

Code of Ordinances that would authorize the Commission to use the provision of utility service as a 

means of zoning, or as an unwritten policy to prevent certain conforming uses from coming to the area. 

 

B. REFUSAL TO PROVIDE WATER AND SEWER TO PROPERTY LOCATED WITHIN 

THE CITY’S SERVICE AREA OUTSIDE CITY LIMITS. 

 

The second hypothetical question posed to the our office was whether the City could refuse to 

provide water and sewer service to a particular parcel located within an adjacent city, when the City of 

Pembroke Pines agreed to be the service provider for that area.   

 

In short, although the property is located outside City limits, the City cannot refuse to provide 

water and sewer service to these parcels.  As discussed previously in this memorandum, a municipality 

may not unjustly discriminate in supplying water service to a person outside its corporate limits.  See, 

Edris v. Sebring Utilities Commission.  A municipality that holds itself out as a public utility for a 

particular area outside its city limits has a duty to supply everyone in that area.  See, Allen’s Creek 

Properties, Inc., etc., v. City of Clearwater.   



 

 

 

 

If the City, pursuant to an agreement, agreed to provide water and sewer services to a specific area 

located outside of the City’s limits, they could not arbitrarily refuse to provide water and sewer service 

to a particular parcel located within the service area.  The City’s refusal to provide water and sewer 

services as agreed upon could result in constitutional equal protection, breach of contract, and damage 

claims in accordance with the analysis above. 

 

CONCLUSION 

 

Based upon the terms contained in the Agreement, the City has availed itself of the obligation to 

provide water and waste water services to the ICE detention facility.  Failure to provide water and 

waste water services to the ICE detention facility will subject the City to an assertion of liability on 

claims of breach of contract, damages based on reliance, and constitutional equal protection claims.   

 

Please contact us if there is any additional information that we can provide.  

 

SSG:JGH:SRW 
H:\760185.PP\MEMO 2011\2011-245 (SWR ILA re Water & Sewer - Jail Facility).docx 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



1 0 1 0 0  P i n e s  B o u l e v a r d     P e m b r o k e  P i n e s ,  F l o r i d a   3 3 0 2 6    9 5 4 - 4 3 5 - 6 5 0 1  


