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Court File No.                       
                

ONTARIO 
SUPERIOR COURT OF JUSTICE

B E T W E E N:

CANADIAN UNION OF POSTAL WORKERS/ SYNDICAT DES TRAVAILLEURS ET
TRAVAILLEUSES DES POSTES, DENIS LEMELIN, RONALD HANNON and

JEREMY LECLAIR
 

Applicants
- and -

HER MAJESTY THE QUEEN IN RIGHT OF CANADA 
AS REPRESENTED BY THE ATTORNEY GENERAL OF CANADA

Respondent

APPLICATION UNDER Rule 14.05(3) of the Rules of Civil Procedure and the
Canadian Charter of Rights and Freedoms, ss. 2(b), 2(d),15(1), 24 and

Constitution Act, 1982, s. 52.

NOTICE OF APPLICATION

TO THE RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The claim

made by the applicants appears on the following page.

THIS APPLICATION will come on for a hearing at Toronto, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, you or an Ontario lawyer acting

for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules

of Civil Procedure, serve it on the applicants’ lawyer or, where the applicants does not have

a lawyer, serve it on the applicants, and file it, with proof of service, in this court office, and



-2-

C0378150.2

you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE

TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE

APPLICATION, you or your lawyer must, in addition to serving your notice of appearance,

serve a copy of the evidence on the applicants’ lawyer or, where the applicants does not

have a lawyer, serve it on the applicant, and file it, with proof of service, in the court office

where the application is to be heard as soon as possible, but not later than 2 p.m. on the

day before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN

YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO

OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID

MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date:   Issued by ...................................
Registrar
393 University Avenue, 10  Floorth

Toronto, ON  M5G 1E6

TO:  The Attorney General of Canada 
Department of Justice
The Exchange Tower
130 King Street West
Suite 3400
Toronto, ON M5X 1K6
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 APPLICATION

I.   THE APPLICANTS MAKE APPLICATION FOR:

a. A declaration that the Restoring Mail Delivery for Canadians Act, S.C. 2011,

c. 17 ("Act" or “Bill C-6")  violates the right to freedom of association

protected under s. 2(d) of the Canadian Charter of Rights and Freedoms

(“Charter”) and this violation is not saved under s. 1 of the Charter;

b. A declaration the Act violates the right to freedom of expression protected

under s. 2(b) of the Charter and this violation is not saved under s. 1 of the

Charter;

c. A declaration that provisions of the Act, and in particular s. 11 of the Act,

violate the equality rights protected under s. 15(1) of the Charter and this

violation is not saved under s. 1 of the Charter; 

d. A declaration that the  Restoring Mail Delivery for Canadians Act, S.C. 2011,

c. 17 is unconstitutional and of no force and effect;

e. Such further and other relief under ss. 24 and 52 of the Charter as counsel

may request and this  Honourable Court permit;

f. Their costs of this application; and

g. Such further and other relief as counsel may request and this Honourable

Court permit.
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II. THE GROUNDS FOR THE APPLICATION ARE:

A. Applicants

1. The Applicant, Canadian Union of Postal Workers (“CUPW” or “Union”), is

a union that  represents approximately 54,000 members, a majority of whom

work for Canada Post. CUPW’s Urban Postal Operations unit is composed

of approximately 45 000 members who work in post offices and plants across

the country.

2. The applicant Denis Lemelin is the President of CUPW.

3. The applicant Ronald Hannon is a member of CUPW employed by Canada

Post in Winnipeg. He is a member of the Union’s Urban Postal Operations

bargaining unit.

4. The applicant Jeremy Leclair is a member of CUPW employed by Canada

Post in Montréal. He is a also member of the Union’s Urban Postal

Operations bargaining unit.

5. The applicants Ronald Hannon and Jeremy Leclair, as well as all other

members of the Union’s Urban Postal Operations unit, were legislated back

to work by the Act.

B.  Factual Background

6. In October 2010, the Union served Canada Post with Notice to Bargain

pursuant to the Canada Labour Code (“Code).

7. The parties engaged in negotiations over several months in the Fall of 2010
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and Spring of 2011. On or about January 21, 2011, the Union applied for

conciliation under the Code in order to get Canada Post to bargain

meaningfully.

8. In light of the concessions which Canada Post was seeking, the Union

conducted a strike vote in late March/early April, 2011 in accordance with the

Code.

9. In March 2011, the Union and Canada Post entered into an essential

services agreement initiated by the Union to ensure that pensioners and low

income persons would receive their pension and social assistance cheques

in the event of a work interruption.

10. In mid-April 2011, by a vote of 94.5%, CUPW members overwhelmingly

decided to undertake strike action if necessary to obtain a collective

agreement which would meet their collective needs and achieve their

collective workplace goals.

11. In May, 2011, the parties entered into mediation. No agreement was

achieved and on June 2, 2011, the Union started rotating strikes

commencing in Winnipeg. The Union’s purpose in engaging in the rotating

strikes was to bring economic pressure to bear on Canada Post. The Union

sought to encourage the company to abandon its proposals for significant

concessions and to encourage it to return to the bargaining table with a

proposal which met the members’ needs.

12. The members engaged in rotating strikes in 36 cities and small communities

between June 2 and 14, 2011. All strikes but two lasted for 24 hours. Less

than 35% of the Canadian population had their home mail delivery

interrupted by the rotating strikes.



-6-

C0378150.2

13. During the week of June 13, 2011, Canada Post began a partial lock-out by

cutting delivery services in several locations to three days per week.

14. On June 13, 2011, Air Canada employees represented by the Canadian

Auto Workers (“CAW”) went on strike.  Less than 24 hours later, the

government announced its intention to legislate these employees back to

work. The Labour Minister was widely quoted in the media as expressing a

concern over the strike's impact on Canada's economy. The government

acted precipitously to declare its intention to pass back to work legislation

even though the strike had not yet had any appreciable impact and despite

the existence of numerous alternatives to Air Canada in the airline market.

15. CUPW representatives knew that, if the government acted so quickly in

relation to a strike at a private company such as Air Canada, it would likely

do the same in relation to a full scale strike at Canada Post. In short, the

Union knew that its members likely would face the same fate if they engaged

in full strike action. Based on the government's swift actions in relation to the

CAW strike, and its history of legislating striking CUPW members back to

work, it is inconceivable that Canada Post was not also aware that the

government likely would legislate CUPW members back to work if they

engaged in a full strike. 

16. In the early evening of June 14, 2011, the Union announced that as of 11

PM, 23 employees in the three small communities of Salmon Arm, BC;

Carboneer, Newfoundland; and Sioux Lookout, Ontario would go on strike.

17. Notwithstanding CUPW's announcement of very limited strike activity for the

following day, around 10 PM on June 14, 2011, Canada Post announced an

immediate full national lockout of employees. 
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18. On June 15, 2011, less than a day after Canada Post announced a full

lock-out of postal workers, the federal government served notice of its

intention to introduce back-to-work legislation. Earlier that day, the Labour

Minister was quoted in the media as saying that her government had

received very few complaints about CUPW's rotating strikes. She was quoted

in the media as saying that there was no need to introduce back-to-work

legislation because the mail was still moving. By the afternoon, she had

changed her position and gave notice of her government's intention to

legislate CUPW members back to work. 

19. The following day, June 16, 2011, the government introduced Bill C-5, the

Continuing Air Service for Passengers Act to legislate striking

CAW-represented employees of Air Canada back to work. Approximately an

hour after the bill was presented in the House of Commons, Air Canada and

the CAW announced they had reached a settlement. As a result, the

legislation did not move beyond first reading.

20. Bill C-6 was introduced on June 20, 2011. The Labour Minister stated that

the government's intent in introducing the bill was to protect Canada's

recovering economy and to safeguard Canadian families, workers and

businesses.

21. The “back-to-work” law was passed by the House of Commons on June 25,

2011. It was passed by the Senate and received Royal Assent on June 26,

2011.The Act came into force on June 27, 2011.

C. Restoring Mail Delivery for Canadians Act 

22. The Act violates the right of employees to freedom of association protected

by the Charter. The Act eliminates CUPW members' right to strike.
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Moreover, it imposes an unfair and inadequate arbitration process as a

purported substitute for the right to strike. The Act also imposes on the Union

and its members certain fundamental collective agreement terms relating to

salary and length of the collective agreement without any opportunity for

good faith negotiations, or even arbitration, with respect to these terms. By

doing so, it seriously restricts members’ freedom of association and freedom

of expression, and compromises the essential integrity of the process of

collective bargaining.

23. The Act significantly interferes with freedom of association and freedom of

expression in the following ways: 

(a) The Act forced CUPW members to return to work and prohibits

any further strike action during a period when such strikes

would otherwise have been lawful (i.e. the period before a new

collective agreement is in place). The Act prohibits strike action

even though no essential services were affected, the parties

had entered into an essential services agreement, and any

harm to the public caused by the rotating strikes was minimal.

(b) The Act expressly prohibits the Union and Canada Post from

collectively bargaining wages and the term of the collective

agreement. Significantly, the mandatory wage resolution

imposed by the Act was lower than Canada Post's last

bargaining offer to the Union prior to the Act’s introduction.

(c) The Act replaces the right to strike with an arbitration process

that is unfair and inadequate for the following reasons:

(i) As noted above, the Act expressly removes certain
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fundamental issues from the arbitrator's jurisdiction. It

requires an arbitrator to incorporate into the new

collective agreement the salary increases mandated by

s. 15 of the Act. It also requires the arbitrator to make

the collective agreement for the term set out in s. 14 of

the Act.

 (ii) The parties are precluded from choosing their own

arbitrator, as the Act provides that it is the Minister who

will appoint the arbitrator.

(iii) The Act precludes the parties from agreeing to the form

of arbitration that will determine the new collective

agreement. Instead of mandating a standard interest

arbitration process, which is aimed at replicating the

outcome of free collective bargaining, the Act dictates

that the arbitration process must be a Final Offer

Selection process in relation to the parties’ final

package offer. Moreover, the Act requires the arbitrator

to follow certain "guiding principles" that constrain their

decision-making and that are heavily weighted in favour

of the interests of Canada Post.

D. Charter Violations

(a) Section 2(d) - Freedom of Association

24. Section 2(d) of the Charter guarantees freedom of association. The section

guarantees the right of trade unions and employees to Act in common to

achieve shared goals related to workplace issues and terms of employment.
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The Supreme Court has held that s. 2(d) includes, inter alia, the right to

engage in a process of collective bargaining in an attempt to achieve

workplace-related goals and negotiate important terms and conditions of

employment.

25. Legislative measures will violate s. 2(d) if they interfere with the ability of

workers to use their associational freedoms to come together and attempt to

improve their wages and working conditions. Legislative measures will also

violate s. 2(d) if they substantially interfere with collective bargaining by

restricting the ability of trade unions and employees to engage in a process

of good faith negotiations in respect of important terms and conditions of

employment.

26. As well-established under international law, the right to strike is a necessary

incident for employees to meaningfully exercise their freedom to associate

in the workplace including their right to collective bargaining. The

constitutional protection of the associational interests of employees in the

collective bargaining process requires the protection of their freedom to

withdraw their services. As recognized in international law, the right to strike

may only be restricted in the case of essential services where a work

stoppage endangers the life, personal safety or health of the population.

27. The Act violates s. 2(d) by eliminating CUPW members' right to strike and by

imposing an unfair and inadequate arbitration process as a purported

substitute for the right to strike. The Act also violates s. 2(d) by expressly

prohibiting the Union and Canada Post from collectively bargaining wages

and the term of the collective agreement.

(b) Section 2(b) - Freedom of Expression
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28. The Act violates the freedom of expression guaranteed under s. 2(b) of the

Charter in two ways: 

(i) First, the Act restricts freedom of expression by denying the Union

and its members an essential means by which to convey information

about their dispute with Canada Post. Strikes are not only a means for

employees to exercise their freedom of association but also their

freedom of expression. It is well recognized that picketing and strike

activity is a means by which employees convey information and raise

awareness of the various issues in dispute between the parties.

(ii) Second, the Act restricts freedom of expression by compelling CUPW

officials and representatives to express themselves in certain ways.

The Act compelled Union officials to notify members that they were

required to resume their employment duties without delay and to

refrain from any conduct that would encourage members not to return

to work. Officials who did not do so faced a fine of up to $50 000 per

day.

(c) Section 15 - Equality Rights

29. The Act violates the equality rights protected under s. 15(1) of the Charter by

mandating an arbitration process and guidelines that are weighted in favour

of the establishment of a two-tiered pension system for newly hired

employees. As such, the effect of the Act is to discriminate on the basis of

age. One of the main issues in dispute during bargaining was Canada Post’s

intention to introduce a two-tiered compensation structure whereby newly

hired employees would receive lesser pension benefits, compensation, and

job security than existing employees. The criteria guiding the arbitration,

combined with fact that it is a final offer selection process, favours the
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interests of Canada Post in any arbitration under the Act.

30. These violations of ss. 2(d), 2(b) and 15(1) of the Charter do not constitute

reasonable limits demonstrably justified in a free and democratic society

pursuant to s. 1 of the Charter. 

E. Statutory Provisions

31. Canadian Charter of Rights and Freedoms, including ss. 1, 2(b), 2(d), 15(1),

and 24;

32. Constitution Act, 1982, s. 52; 

33. Rules of Civil Procedure, Rule 14; and 

34. Such further and other grounds as counsel may advise and this Honourable

Court permit.

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing

of the Application:

a. The affidavit of Denis Lemelin;

b. The affidavit of Ronald Hannon;

c. The affidavit of Jeremy Leclair;

d. The affidavit of Professor Patrick Macklem;

e. Such further and other documentary evidence as counsel shall advise and

this Honourable Court permit.
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Date of issue: CAVALLUZZO HAYES SHILTON
  McINTYRE & CORNISH LLP

474 Bathurst Street, Suite 300
Toronto, ON M5T 2S6

Paul J.J. Cavalluzzo, LSUC #13446V
Jo-Anne Pickel, LSUC # 42919K
Adrienne Telford, LSUC #56169T

Tel: (416) 964-1115 
Fax: (416) 964-5895

Lawyers for the Applicants


