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WHY DOESN=T THE COJ INVESTIGATE THE MAJORITY OF 

THE COMPLAINTS FILED ? 

 
The reason the majority of the complaints filed in the COJ are dismissed without a 

preliminary investigation is primarily threefold: 1) they are complaints about legal rulings, not 

ethical violations, 2) they contain no facts which would support an ethical violation, or 3) they 

complain about matters over which we have no jurisdiction.     

 

1.  Legal Rulings vs. Ethical Violations 

In the Frequently Asked Questions section of the COJ website, located at 

http://www.tncourts.gov/node/257 , we have included the following question and answer:   

 

 What are some things that the Court of the Judiciary may not consider? 
The Court of the Judiciary is not an appeals court. It does not have the authority 
to change any rulings of a judge. For example, the Court of the Judiciary may not 
change rulings relating to domestic relations or child custody matters, change a 
sentence in a criminal case, or consider whether trial witnesses were believable. 

 

Despite this explanation, a very large number of complaints seek to overturn the legal decision of 

a judge through our process, rather than appealing to the Court of Appeals or Court of Criminal 

Appeals.  The judge in the complainant’s case may have jailed the complainant and set a high 

bond, or awarded custody of the complainant=s children or alimony to the other parent, and 

he/she is disappointed with the judge=s ruling.  It is the judge=s job to resolve disputes, and the 

judge must usually rule against one or sometimes both parties in every contested case, which 

always leaves a certain amount of dissatisfaction.  An analogy can be drawn, although far less 

serious indeed than depriving one of one=s freedom or children, with decisions made in 

refereeing a sporting event.  When one team loses (as is bound to happen, no matter how evenly 

matched the teams), rather than blaming the team it is easier and more emotionally satisfying for 

the team=s fans to blame the loss on the officials who called the game.  Some examples of the 

difference between legal and ethical complaints follows:   

 

LEGAL COMPLAINT: The judge is a member of the same club as one of the litigants, 

but failed to recuse himself after a recusal motion was heard in court. 

ETHICAL COMPLAINT: The judge is a member of the same club as one of the litigants, 

but did not notify the parties of this relationship, so no motion could be filed.  (The judge is 

obligated ethically to notify the parties of a potential conflict pursuant to the Code of Judicial 

Conduct). 

   

LEGAL COMPLAINT:     The judge considered an enhancement factor in sentencing that 

is not legally applicable to the offense for which the defendant was convicted.  

ETHICAL COMPLAINT:  The judge considered an enhancement factor in sentencing 

that is not legally applicable to the offense for which the defendant was convicted, and has been 

reversed more than once for applying this same factor to this same offense in other cases but 
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continues to apply it anyway.  (The judge is ethically obligated to keep up with the law and 

follow it pursuant to the Code of Judicial Conduct). 

 

LEGAL COMPLAINT: In ruling on temporary child custody after a hearing, a judge 

ruled that the father should have custody while the case is pending because complainant was "a 

hopeless drunk and an unfit mother." 

ETHICAL COMPLAINT: Before having the hearing on temporary child custody, when 

the complainant explained that she could not afford counsel and would be representing herself, a 

judge ruled that she would not be allowed to represent herself because she was "a hopeless drunk 

and an unfit mother."  (The judge is obligated ethically to allow self-representation, not pre-judge 

and be courteous to all parties, not resorting to name-calling).   

 

It is the obligation of the COJ to dismiss as quickly as possible any complaint that only alleges a 

legal issue, so that the complainant will know as soon as possible that he/she must pursue an 

appropriate appeal of that decision to obtain legal relief before that right to appeal is lost through 

the passage of time.  The COJ and disciplinary counsel are not allowed to give free legal advice 

to complainants.  We also have no jurisdiction over the case, and cannot take it over and decide 

to change the judge’s ruling.  That task is assigned solely to the 29 appellate court judges.  We 

are an ethics court only.   

 

2.  No facts alleged in the complaint showing an ethical violation.   Also on our website we 

explain to the potential complainant that  

 

 A complaint which generally alleges that the judge was unfair or biased is 
insufficient. A complaint must specifically set forth exactly what the judge did that 
you believe was unfair or biased. 

 

Many complaints contain conclusory language only, offering no facts that, if investigated, could 

show an ethical violation.  They merely allege that "the judge already thinks I=m guilty and so I 

can=t get a fair trial," or "the judge should have believed my witnesses instead of hers," or "when 

the judge read my charges to me I could tell that she didn=t like me," or "I know he was biased 

against me because he could tell the witnesses were lying and did not tell that to the jury."  

Sometimes disciplinary counsel will write the complainant asking if there is any objective sign of 

bias (transcript of words of the judge, written orders, anything other than mere feelings) that can 

be capable of being investigated.  If none are supplied, the complaint must be dismissed because 

there is literally nothing for the COJ to investigate.       

Likewise, the COJ cannot investigate a judge because of the judge=s politics.  There is 

nothing in the Code of Judicial Conduct which states that it is unethical to be too conservative or 

too liberal.  Judges are allowed to be members of political parties under the Code, but are not 

allowed to hold office in that party or raise funds for political causes.  If a complaint alleges only 

that a judge makes decisions that are too liberal or conservative, or does not support victims= or 

defendants= rights, the COJ would not be able to discipline that judge even if those allegations 

were shown to be true.      
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3.  Complaints about matters over which we have no jurisdiction.   We receive a surprising 

number of complaints which have nothing to do with Tennessee State, County, Municipal and 

Administrative judges.  There have been complaints filed about the members of the United States 

Supreme Court, federal district court and magistrate judges, and federal administrative law 

judges denying social security benefits.  In the past, I have heard that we have also received at 

least one complaint on the judge of a barbeque contest and on the judge of a beauty contest ("I 

know the judge had to be bribed because my daughter was much more attractive than that girl.") 

We also receive complaints on non-judge attorneys.  We immediately dismiss all of these, 

explaining to the complainant that this is not the proper forum. Sometimes we refer a complaint 

on a non-judge attorney to the Board of Professional Responsibility, as they sometimes refer 

complaints they receive about judges to us. 

 

The majority of the complaints we receive are dismissed for the above three reasons, but are still 

reviewed by a three member investigative panel if the complainant wishes to appeal the 

dismissal, regardless of the obvious lack of merit of the complaint.  All complaints are taken very 

seriously by the COJ, and some get dismissed after a preliminary investigation showing the facts 

in the complaint are untrue.  Some are dismissed because the judge has resigned or retired (with 

all records kept to be reopened if the judge ever again applies for, or is appointed to, any judicial 

office).  Some are withdrawn by the complainant, some result in some form of statutory 

discipline by agreement, and some are resolved only after formal charges are filed. 

 

WHY SHOULD THIS WORK BE DONE IN CONFIDENCE? 

 

Although there are several reasons why the work of the COJ must be done in confidence, 

I will set out what I consider to be the main five reasons: 1) to encourage the filing of legitimate 

complaints, 2) to discourage the filing of frivolous complaints, 3) to preserve the integrity of the 

investigation, 4) to protect the reputations of judges and other persons involved in the 

investigation, and 5) to facilitate the settlement of complaints without expensive, time consuming 

public litigation. 

 

1. To encourage the filing of legitimate complaints.  

Judges are appointed or elected officials of the Judicial Branch, just as are Senate and 

House members of the Legislative Branch, and the Governor, Commissioners and other officials 

appointed by the Executive Branch of our state government.  Because of this, judges are often 

perceived as having considerable power over others in authority, and are seen as having the 

ability to wield substantial political or social power over the lives of complainants.  The judge 

also has actual power over the complainant when the judge complained about has yet to rule on 

child custody, alimony, admission to bail or other important matters affecting the complainant in 

ways other than just financially.  The complainant may have a legitimate fear that the judge could 

cause permanent damage to the complainant during the pendency of the complaint.  The COJ 

provides a place for a legitimate complaint to be filed in confidence, knowing that it will not be 

shown to the judge until the matter has been examined by the COJ.  One notorious example of 
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this was former Judge Lanier=s being convicted of coercing mothers to give him sexual favors 

under threat of taking their children away in domestic cases assigned to his court.  As his brother 

was the District Attorney in that judicial district, the complainant needed a confidential place to 

go outside that district to have the matter addressed in confidence.   

Many attorneys are afraid to complain about a judge=s ex parte communication (talking 

with the other side about the case without the attorney being present), allegations of independent 

research (the judge=s going on the internet to find facts instead of hearing witnesses called by the 

parties, or calling police officers to get information about a case), or other perceived violations of 

the Code.  The attorney would know the complaint would be public knowledge, and that all of 

the other judges would find out about the complaint.  In such cases, whether found to be a valid 

complaint or the result of a misunderstanding, neither the attorney nor the judge usually ever 

wishes to make the matter public, although either party is free to discuss the complaint with 

anyone they wish.  Confidentiality encourages the filing of these complaints. 

Judges in particular would be reluctant to file public complaints against other judges and 

expose themselves to the ire of the political allies of the other judge, and therefore many 

legitimate complaints would remain unfiled for fear of public reaction.   

Because the COJ does not want any impediment to the filing of any valid complaint of an 

ethical violation against a judge, whether by a layperson, an attorney or a fellow judge, we wish 

complaints to be allowed to be filed in safety and confidence.   

 

2.  To discourage the mass filing of frivolous complaints.  Prison inmates in criminal cases 

already file a large percentage of the complaints, alleging legal errors (not ethical errors), to try to 

lay a foundation for future litigation.  They also use them for "forum shopping," trying to get 

judges to recuse themselves because of the pending complaint.  I have had several complaints 

filed against me by inmates for not setting a lower bond or appointing them a different attorney 

and releasing them from jail pending trial.  At the next court setting the prisoner then asks me to 

recuse myself because he has a complaint filed against me.  When I deny the motion, the inmate 

next files another complaint on me for denying the recusal motion.  All of these complaints are 

dismissed by disciplinary counsel as purely legal matters, but if all complaints are made public, it 

is highly likely that inmates will begin to file complaints by the dozen.  Disgruntled divorce 

litigants will begin to file mass complaints against judges, some involving unsubstantiated 

charges of bribery, sexual harassment, racial bigotry and gender bias to try to get back at the 

judge for his/her rulings, or as an attempt to get the judge to remove him/herself after that judge 

has ruled against the complainant in preliminary matters.  These frivolous complaints 

unfortunately will take up time the COJ could better use to investigate legitimate complaints filed 

during that same time.   

     

3.  To preserve the integrity of the investigation.  In complaints which list factual allegations 

which are able to be investigated, and which actually contain allegations of ethical misconduct, it 

is sometimes best that the judge complained of not know of the filing of the complaint until after 

a preliminary investigation has been conducted.  As a hypothetical example, if the complaint 

charges that a judge has been making sexual or racial remarks to members of his court staff, such 

as his clerk, secretary or court reporter, these persons and others can be approached in confidence 
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and asked about what they have been observing without the judge=s interference (applying 

pressure on them to withdraw the complaint, or calling their supervisor and suggesting that 

something didn=t really happen).  If the complaint concerns a judge using probationers to do his 

own yard work, or that the judge is soliciting funds for non-court related organizations, this 

activity can be observed by our investigator before the judge stops that activity when learning of 

the complaint.             

Sometimes the complainant also has gone to the local police, District Attorney=s office 

or the Tennessee Bureau of Investigation or FBI with a complaint at the same time a complaint is 

filed with us.  We do not wish to start our investigation until those authorities have completed 

theirs, not wanting to interfere.  We don’t want the judge to know of the complaint until law 

enforcement has done its job.  Pursuant to Tenn. Code Ann. '17-5-301(e)(5), we may also enlist 

the help of the Tennessee Bureau of Investigation or local District Attorney to investigate 

offenses on complaints brought by private citizens, and don=t want those ensuing investigations 

compromised as well.  

Complaints are also originated by us on our own when we receive an anonymous 

complaint (attorneys sometimes call us but do not wish to file a formal complaint, giving us facts 

sufficient for us to do an independent investigation, such as judges being habitually late to court 

or not coming to court at all).  We also may read or hear about an incident involving a judge in 

the media and open an internal file.  We don=t know whether these allegations are true or false, 

and need to investigate without first having it made public that the COJ has opened an 

investigation on a judge who may be entirely exonerated.     

 

4.  To protect the reputations of judges and other persons involved in the investigation.        

              Sometimes a judge may have a complaint filed due to aberrant conduct on that judge=s 

behalf that results from unwelcome personal stress or trauma from events outside the judge’s 

control.  A judge may be late for court for a couple of weeks because that judge has not been 

sleeping due to the death of the judge=s spouse or other family member, a recent diagnosis of 

cancer, personal injury or marital problems, among many other personal and private reasons.       

HYPOTHETICAL EXAMPLE:  A judge was rude to a litigant in court.  After that 

litigant filed a complaint, disciplinary counsel, with the help and cooperation of the three person 

investigative panel, began a preliminary investigation and asked the judge for an explanation for 

her conduct.  She immediately responded admitting her error, exhibited remorse and told us that 

the week before her injudicious remark she had just discovered that her husband had been having 

an affair, and they had separated as a result.  She had been trying to manage both her heavy 

docket and her children for a week as a single parent for the first time in her life, and had 

snapped and used inappropriate language to the litigant in court as a result.  She was extremely 

remorseful and apologized to the complainant as soon as she was informed of the complaint 

without being asked to by us.  As a result, the complainant had on her own asked to be allowed to 

withdraw the complaint.  The investigative panel has several options at this point.  We can allow 

the complaint to be withdrawn or dismiss it if we feel the judge has taken steps to insure that her 

family situation will not continue to interfere with her judicial duties.  If we are still concerned 

we can recommend voluntary counseling through TLAP (Tennessee Lawyers Assistance 

Program), whose services address a range of health and personal issues, such as stress and 



 

 7 

burnout, anger management, processing cases with disturbing material, balancing the demands of 

practice and family, and grief and loss, which is completely confidential.  If the judge has a prior 

history of discipline for intemperate remarks, we may wish to enter into a deferred disciplinary 

agreement with her, requiring her to get treatment to avoid further sanctions.  We may also by 

consent agree on a private reprimand or public censure.  If the judge refuses to admit 

wrongdoing, or we feel more must be done because of the nature of the remarks or a prior history 

of discipline, we can file formal charges, in which case the complaint is made public, the judge 

must file a formal answer under oath and must face trial if the matter is not settled.  To avoid 

formal charges and a trial, the judge may also resign or retire.   

If the complaint had been made public when filed, what once might have been a one time 

lapse in propriety, settled to everyone=s satisfaction with an apology and the withdrawal of a 

complaint, may result in the unnecessary humiliation of the judge, her family and everyone 

involved.  It may hinder a reconciliation with her husband or keep her from getting treatment for 

what may be a temporary personal issue.  When an otherwise excellent, hard-working judge has a 

temporary lapse in judgment due to extraordinary circumstances, poses no danger to the public, 

and corrective measures have already been taken, we don=t think the judge=s temporary lapse 

and private issues need to be exposed to public criticism.  It will do far more harm than good. 

 

5) To facilitate settlement of complaints without expensive, public trials.  It is embarrassing 

and humiliating, particularly for someone who is used to being treated with respect by the 

surrounding attorneys and court officials, to be approached about a violation of ethical rules.  

There is a natural tendency for a judge to immediately become defensive and not readily admit 

wrongdoing.  If a complaint against a judge is made public immediately upon filing, the judge 

many times has nothing to lose in fighting the complaint from the beginning, resisting needed 

correction.  If the complaint and investigation are filed and conducted privately, the possibility of 

public, formal charges being filed against the judge provides an excellent deterrent and 

motivation for the judge to accept correction and recognize the need to change his or her 

behavior ( better anger or time management, more temperate language, more respectful treatment 

of defendants, etc.).  In the case of a serious breach of ethics or a history of prior discipline, 

public or private, in which disciplinary counsel and the investigative panel will not settle on 

anything less than formal charges being filed with a recommendation of suspension or removal 

from office, the judge may very well resign or retire rather than face that public humiliation.  

This not only will save the taxpayer the expense of a costly trial and removal hearing, but also 

will keep from damaging the reputation of an otherwise excellent judiciary as a whole, given the 

media interest surrounding such trials.  One bad apple might indeed appear to spoil the whole 

barrel in the eyes of the public.  We should rather get rid of the bad apple without damaging the 

remaining good ones.          

 

WHY IS IT IMPORTANT THAT A MAJORITY OF THE COJ BE 

JUDGES AND ATTORNEYS INSTEAD OF LAYPERSONS? 

  

The Code of Judicial Conduct is difficult to understand for the average layperson.  Legal 

ethics is required to be taught in law school, is required to be on the Bar Exam, and attorneys and 
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judges are required to take continuing education in ethics each year to retain their law licenses for 

this very reason.  Although the Code makes good legal sense, it does not always seem to make 

common sense.  When is it proper or improper for a judge to engage in ex parte communication? 

Can a judge write a recommendation for college admission for a friend=s child on judicial 

letterhead?  What if it is a law school or Bar application?  Can the judge=s spouse put a 

campaign sign for a mayoral candidate on their front yard?  If not, how can the judge stop the 

spouse from doing it?  Can the judge participate in raising money for the Boy Scouts?  How long 

does a judge have to rule on different types of cases before the delay is considered an ethical 

violation?  It is particularly important that persons with legal training help to make these 

decisions.   

The judges, attorneys and laypersons on the COJ are volunteers.  We put much time and 

effort into insuring the purity of our judiciary, without compensation, because we realize the 

importance of our work, and for that reason only those who care are appointed to serve on the 

COJ.  I have just as much interest as a layperson, if not more, in protecting our justice system 

from unethical judges, because what those judges do reflects on me and my profession as well.  

As the Presiding Judge and 16
th

 member, I have approved ten investigative panels of three 

persons each from the same grand division, with a non-judge member on each panel to provide 

the lay perspective.  Each of the remaining 15 members therefore serve on two panels each, and 

no judge is investigated by a panel of members from that judge=s part of the state.  Prior to 

becoming Presiding Judge, I was never on an investigative panel which handled a judge=s case 

from West Tennessee because I am from Memphis, and I never was asked to make a decision 

involving one of my close friends on the bench.  There is no "good ole boy network" at work 

here.  Judges, more than anyone else, understand the difference between a good judge and a bad 

judge, and do not want bad judges corrupting our judicial system.  We also are trained to make 

decisions impartially, regardless of whether or not we like or dislike a party to the dispute.  

Although we welcome our layperson members and their input and points of view, which are an 

invaluable asset to the COJ, we also need the judges= input, particularly in trial when the entire 

COJ have to rule on motions and ask questions from the jury box.  Under our rules, any decision 

by the Presiding Judge during trial may be appealed by either side to the entire COJ in the jury 

box.  It would be hard to ask laypersons not trained in the Rules of Civil Procedure or Rules of 

Evidence to make such a ruling without legal training.  Any such trial disciplining a judge for a 

clear infraction of the Code might have to be overturned on appellate review because of a wrong 

evidentiary ruling or the failure to afford the judge due process.  As with any other investigation, 

prosecution and trial, we need trained professionals on the forefront to do the technical work, 

aided and tempered as well by the common sense opinions of our lay members.  

If we are allowed to continue in this important work, I promise you that we will strive to 

be as open and transparent as possible, while at the same time providing an effective deterrent to 

wrongdoing, and an efficient and effective means for preserving an ethical, fair and impartial 

judiciary to serve the people of the State of Tennessee. 


