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        1             (In open court; defendants present)
        2             THE DEPUTY CLERK:  Come to order, please.
        3             Case on trial continuing.  Government and defendant
        4    lawyers are present, the defendants are present.  Jurors are
        5    not present.
        6             THE COURT:  I think we're down one juror.
        7             THE DEPUTY CLERK:  No, we're good now.
        8             Mr. Briccetti would like to raise one matter, your
        9    Honor.
       10             THE COURT:  Yes, Mr. Briccetti.
       11             MR. BRICCETTI:  In Mr. Hussain's sentencing transcript
       12    from his Albany case, he was asked by Judge Herd whether he had
       13    gone over the presentence report with his lawyer, and he said
       14    yes.  In other words, the defendant, himself, said yes.
       15             Do you have any objections to the factual accuracy of
       16    the report.
       17             His lawyer said we find it to be accurate.
       18             The Court addressed Mr. Hussain directly and said do
       19    you have any objections to any of the facts that are in the
       20    report.
       21             The defendant said no, sir.
       22             And then the Court adopted the factual statements
       23    contained in the presentence report and made it a part of the
       24    record.
       25             THE COURT:  Sounds like wonderful impeachment
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        1    material, Mr. Briccetti.
        2             MR. BRICCETTI:  No, no.  Here is my point, your Honor.
        3             The PSR would have been hearsay, but for the fact that
        4    he adopted it.  He adopted it under oath in his sentencing
        5    transcript.  So it's not hearsay.  He has adopted those
        6    statements as his own.  And that's why I think your Honor
        7    should reconsider the question of whether exhibit 6, which is
        8    the PSR, should be admitted.
        9             It's not hearsay, is what I'm saying.
       10             THE COURT:  Thank you.
       11             MR. BRICCETTI:  So I'm asking, I'm overing it into
       12    evidence again.
       13             THE COURT:  Mr. Raskin?
       14             MR. RASKIN:  It's still hearsay.  Whether he adopted
       15    it or not --
       16             THE COURT:  That's true.  It is still an out of court
       17    statement.
       18             MR. RASKIN:  Correct.
       19             THE COURT:  So I'm going to continue to adhere to my
       20    ruling.
       21             But, as I said, what wonderful impeachment.  And were
       22    he to deny it, then you would, of course, be able to offer --
       23             MR. BRICCETTI:  If he were to deny what, I'm sorry --
       24             THE COURT:  Okay.
       25             MR. BRICCETTI:  -- I missed that, what your Honor just
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        1    said.
        2             THE COURT:  I'm sorry.  I'm a not thinking entirely
        3    clearly.  I'm still recovering from yesterday.  Yesterday was a
        4    very stressful day in here for me, because I had to do at least
        5    two things at the same time.
        6             MR. BRICCETTI:  I had a couple of things I had to do
        7    yesterday too.
        8             THE DEPUTY CLERK:  You on did one thing while you were
        9    questioning Mr. Hussain.  I was listening and writing an
       10    opinion for you.
       11             MR. BRICCETTI:  The PSR, your Honor --
       12             THE COURT:  You're offering the PSR, you're offering
       13    it as, what, a prior inconsistent statement?
       14             MS. BRODY:  No, it's adopted.
       15             MR. BRICCETTI:  It's an admission.
       16             THE COURT:  And adoptive admission, but he is not a
       17    party, so it doesn't come in as a party admission.  He is not a
       18    party.
       19             MR. RASKIN:  It --
       20             THE COURT:  He is not the government, no matter how
       21    much you might like to think so.
       22             MR. RASKIN:  At best, it is a prior inconsistent
       23    statement which they have cross-examined him on and
       24    collateral --
       25             THE COURT:  Correct.
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        1             MR. RASKIN:  -- so they can't offer the PSR to prove
        2    it up.
        3             MR. BRICCETTI:  Well, I thought the basis for your
        4    Honor's ruling was that it was, the PSR was the statement of
        5    the probation officer, which it literally --
        6             THE COURT:  That was the basis of the ruling at that
        7    moment.
        8             MR. BRICCETTI:  Right.  That's literally true.
        9    Obviously the probation officer wrote it.  But probation
       10    officer writes something out and then, in effect, gives it to
       11    the defendant -- which he did.  And the defendant says, yes,
       12    that's -- everything I -- that you say I said, I did say, which
       13    is what he said to the Judge.
       14             THE COURT:  Uh-huh.
       15             MR. BRICCETTI:  Then I don't think it is hearsay
       16    anymore.  It is not the probation officer's --
       17             THE COURT:  It's still an out of court statement, but
       18    my evidence expert, Mr. Braverman, is standing up.
       19             MR. BRICCETTI:  Good morning, Judge.
       20             801(d)(1) suggests and specifically excludes from
       21    hearsay, it says under (d), statements which are not hearsay.
       22    Statements not hearsay under (1) if it is a prior statement of
       23    a witness, which we know he is, and it is, which is
       24    inconsistent with the declarant's testimony here, and was given
       25    under oath under penalty of perjury at trial, when he adopts
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        1    that statement under oath for that Judge, then it's
        2    incorporating by reference, the entirety of the document then
        3    becomes in there.
        4             And the second ground --
        5             THE COURT:  No, what it incorporates by reference are
        6    his statements --
        7             MR. BRAVERMAN:  Yes.
        8             THE COURT:  -- in the document.  There are a lot of
        9    statements in the PSR that are not his statements.  He was not
       10    the sole source of information in the PSR.  There is a great
       11    deal of information -- and we all know that the principle and
       12    primary source of information in a PSR is the Assistant United
       13    States Attorney, correct, because it always reflects
       14    government's view of the case.
       15             MR. BRAVERMAN:  Right.  I have an answer to that
       16    Judge, too.  That would be the same party and, therefore, could
       17    be a party admission to the extent that we could identify which
       18    statements are which.  But I have a better rule.  Under 803
       19    (8)(c), the criminal --
       20             THE COURT:  803 (8)(c)
       21             MR. BRICCETTI:  (8)(c).  And I know it always begins
       22    in civil cases, it makes a lot of people jump.  But the second
       23    clause is, in criminal cases.  So what it is, is this is when
       24    there is a --
       25             THE COURT:  803 (8).
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        1             MR. BRAVERMAN:  (c).
        2             THE COURT:  (c).  In civil actions and proceedings, no
        3    okay.  Public records and reports.  Records, reports,
        4    statements or data compilations in any form of public offices
        5    or agencies --
        6             MR. BRAVERMAN:  803(8)(c).  Right, so --
        7             THE COURT:  Setting forth in civil actions and
        8    proceedings and against the government in criminal cases -- and
        9    against the government in criminal cases --
       10             MR. BRAVERMAN:  So that's good.
       11             THE COURT:  -- factual findings.  The PSR does not set
       12    forth, against the government, any factual findings.
       13             MR. BRAVERMAN:  I'm not saying against the government.
       14    It is being offered against the Government.
       15             THE COURT:  But you're not reading the rule.  The rule
       16    says records, reports, statements, or data compilations in any
       17    form of public offices or agencies, setting forth A, setting
       18    forth B, or setting forth C, in civil actions and proceedings
       19    and against the government in criminal cases.  Factual findings
       20    resulting from an investigation made pursuant to an authority
       21    granted by law.  It sets forth factual findings made in civil
       22    actions and proceedings and against the government in criminal
       23    cases.
       24             MR. BRAVERMAN:  But that is what this is.  This is
       25    being offered --
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        1             THE COURT:  You're offering it.
        2             MR. BRICCETTI:  Just, if I may.  This is the row
        3    corollary to 801(d)(2).  When the defendant says something, he
        4    is a party, it can be offered against him.  Since we don't have
        5    that, since the government doesn't speak, the government is
        6    represented, this is the corollary to that rule.  It is the
        7    when the government makes a factual finding as authorized by
        8    law --
        9             THE COURT:  801(d) --
       10             MR. BRAVERMAN:  Which, clearly, probation is.
       11             THE COURT:  -- applies specifically in the following
       12    statement.  The declarant testifies at trial or hearing and is
       13    subject to cross-examination concerning the statement.
       14             MR. BRAVERMAN:  Right.
       15             THE COURT:  And the statement is inconsistent.
       16             I can't remember the last time that I was at a
       17    sentencing where the declarant was subject to
       18    cross-examination.
       19             MR. BRAVERMAN:  Well, Judge, in fact, it is hearing --
       20             MR. RASKIN:  It's not his testimony.
       21             MR. BRAVERMAN:  The portion of it which is coming out
       22    of his mouth, is absolutely testimonial.  It is a verbal
       23    assertion of any fact, based on a written assertion.
       24             THE COURT:  You know, I'm happy to let you submit a
       25    brief on this, okay, if you can do it.
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        1             MR. BRAVERMAN:  Okay.
        2             THE COURT:  There is an interesting -- how you parse
        3    803 (8) subsection(c) which is to say, what the clause in civil
        4    actions and proceedings and against the government in criminal
        5    cases is meant to modify --
        6             MR. BRAVERMAN:  Right.
        7             THE COURT:  -- is an interesting question, because I
        8    have actually never thought about that before.
        9             MR. BRAVERMAN:  Okay.  I'm happy to do it.
       10             THE COURT:  Ms. Brody.
       11             MS. BRODY:  Just a little add on, because the PSR was
       12    my part, but we're sharing.
       13             The Court gave us a redacted version of the PSI.  And
       14    the Court informed us at sidebar, and at other times, that we
       15    were only getting that which was --
       16             THE COURT:  Appeared to be the statements of the
       17    defendant.
       18             MS. BRODY:  The statements of the defendant --
       19             THE COURT:  Not of the witness.
       20             MS. BRODY:  All right, not of the witness.
       21             THE COURT:  He was the defendant in that case, he is
       22    the witness in this case.
       23             MS. BRODY:  Correct.  So this is not a situation of
       24    the government's import.
       25             Additionally, because this morning we have received
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        1    the financial -- the sworn, truthful financial affidavit which
        2    Mr. Briccetti will deal with, those statements as to the
        3    financials have been incorporated in the PSR, and are --
        4             THE COURT:  I'll look into this, Ms. Brody, okay.
        5             MS. BRODY:  And one more thing.
        6             THE COURT:  Doesn't have to be admitted this morning.
        7             MS. BRODY:  One more thing.
        8             THE COURT:  It has to be admitted before closing
        9    arguments.
       10             MS. BRODY:  One more thing.
       11             THE COURT:  Yes.
       12             MS. BRODY:  When the government says he is not an
       13    agent, they have a paid informant contract with him, so our
       14    position is he a government agent.
       15             THE COURT:  I understand that that is your position.
       16             MS. BRODY:  Thank you.
       17             THE COURT:  Okay.  Can we start now.
       18             Get the witness, get the jurors.
       19             THE DEPUTY CLERK:  Jurors.
       20             THE COURT:  Okay, we're going today until like 12:40,
       21    12:45 and then we're going, this afternoon --
       22             THE DEPUTY CLERK:  12:30 sentence.
       23             THE COURT:  We are going until 12:20, I'm sorry.  Get
       24    sentence people in here.  And then we'll resume at 2:00 and --
       25             MR. BRAVERMAN:  Judge, resume at 3:00?
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        1             THE COURT:  Is that today?
        2             MR. BRAVERMAN:  Yes.
        3             THE COURT:  We still have to quit at 4:45, sorry.
        4             (Witness resumes the stand)
        5             (Jury present)
        6             THE COURT:  Hi, everybody have a seat.
        7             Let me explain to you what's going on today, okay.
        8             We're going to have a relatively full day of
        9    questioning.  We're going to have a long lunch hour.  It will
       10    come as a complete shock to you to learn that these lawyers
       11    actually have other clients and other matters.  And for the
       12    most part, we have had a lot of cooperation from a lot of other
       13    judges in order to get them here for a sustained period of
       14    time, for which, I and I know you, are very grateful.
       15             Mr. Braverman must argue an appeal at 2:00 this
       16    afternoon.  And the Court has cooperated, the Appellate Court
       17    has cooperated, to the extent of letting him go first on the
       18    calendar, rather than keeping him until 15th and making him sit
       19    around all afternoon, in which case we would lose the
       20    afternoon.  So what we're going to do when we break for
       21    lunch -- and I have, unfortunately have a sentencing.  And I
       22    didn't know that I had that.  So you're going to have a nice
       23    two hour lunch hour; be on lunch from 12:30 to 2:30.  He'll do
       24    is his appeal, I'll do my sentence.
       25             Anyway that's what going to be different about today,
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        1    okay.  Every day a little something different.  That's what is
        2    going to be different about today.
        3             Sir, you are still under oath.
        4             Mr. Briccetti, go, go, go.
        5             MR. BRICCETTI:  Thank you, your Honor.
        6             THE COURT:  What day are we up to, Mr. Briccetti.
        7             MR. BRICCETTI:  We are up to May 13th, but I have a
        8    couple of questions about a document that I just received this
        9    morning, your Honor.
       10             THE COURT:  Okay.
       11             MR. BRICCETTI:  Which, unfortunately, requires me to
       12    go backwards.
       13             THE COURT:  Okay, Mr. Briccetti.
       14     SHAHED HUSSAIN,
       15         having been previously sworn, testified as follows:
       16    CROSS-EXAMINATION
       17    BY MR. BRICCETTI:
       18    Q.  Mr. Hussain, am I correct, sir, that in 2003 you received
       19    over $200,000 from your trust fund from Pakistan?
       20    A.  Yes, sir.
       21    Q.  That's what you testified to?
       22    A.  2003 and 2004, in between those.
       23    Q.  Well, what you said on -- here's what you said under oath
       24    in the courtroom on September 16th:
       25    "Q.  Now, I want to ask about this trust fund that you had
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        1    mentioned.  You said that you got, I think you said you got,
        2    what was it, $50,000 in 2003?"
        3    A.  1996.  50,000 was in 1996.
        4    Q.  Mr. Hussain, I'm just reading back some transcript
        5    testimony.
        6    A.  Sorry.
        7    Q.  And your answer was:
        8    "A.  Actually I got, 2003, I got over $200,000 and -- to pay my
        9    debts in Chapter 13."
       10    A.  Yes, sir.
       11    Q.  Okay.  So you testified you got over $200,000 in 2003,
       12    correct?
       13    A.  And four.  In between three and four.
       14    Q.  No, that's not what you said.  What you testified was that
       15    you got it in 2003, right?
       16    A.  Yes, sir.
       17    Q.  That's my only question.
       18    A.  Yes, sir.
       19    Q.  All right.  Now, in 2003, you also filled out and swore to
       20    a financial affidavit.  And, in other words, a statement under
       21    oath, that you submitted to the probation officer in connection
       22    with your criminal case in Albany.
       23             Do you remember doing that?
       24    A.  Yes, sir.
       25    Q.  In fact, I'm going to show you what is marked as 3502-141.
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        1    Government exhibit 3502-141.  And I just want to ask you a
        2    couple of questions about this.
        3             First of all, is this your sworn financial statement?
        4    A.  Yes, sir.
        5    Q.  And do you -- if you turn to the last page, do you see the
        6    handwriting there?  On the very last page.
        7    A.  Yes, sir.
        8    Q.  Is that your signature?
        9    A.  Yes, sir.
       10    Q.  And is it dated May 15th, or May -- I think it is May 15th,
       11    2003?
       12    A.  Yes, sir.
       13    Q.  And your handwriting is throughout this document, correct?
       14    A.  Yes, sir.
       15    Q.  Are there any words in the document that are not in your
       16    handwriting?  Just to clarify that.  Talking about handwritten
       17    words.
       18    A.  No, sir.
       19    Q.  And am I correct, sir, that you knew that you needed to
       20    fill out this, or this sworn statement, accurately, because the
       21    information in it would be relevant to the judge's decision
       22    regarding your ability to pay any sort of fine or financial
       23    penalty, correct?
       24    A.  I don't know that, sir.
       25    Q.  Well, look on page 1 of this document, the third paragraph.
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        1    See if that refreshes your recollection.  First page.  Just
        2    read this paragraph to yourself.
        3    A.  Yes, sir.
        4             Yes, sir.
        5    Q.  So am I correct, does this refresh your recollection that
        6    you were -- you were on notice that you needed to be entirely
        7    accurate because it related to the judge's decision regarding
        8    your ability to pay any sort of fine or financial penalty?
        9    A.  Yes, sir.
       10    Q.  Correct.  Now, and in -- do you remember the presentence
       11    report that we had asked -- that you -- we had asked you some
       12    questions about?
       13    A.  Yes, sir.
       14    Q.  Do you recall that you had been asked about that report by
       15    the Judge at the time of sentencing to make sure that it was
       16    accurate, and that you had gone over it with your lawyer?
       17    A.  Yes, sir.
       18    Q.  And one of the things in your report was that you had
       19    submitted a sworn financial statement, correct?
       20    A.  Yes, sir.
       21    Q.  Paragraph 46 of defendant's exhibit 6?
       22    A.  Yes, sir.
       23    Q.  Okay.  So, were you also on notice -- and if you want to
       24    refer to that same paragraph you just read -- were you also on
       25    notice that you needed to disclose assets or debts that are
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        1    held by you, or a spouse, or a significant other, or that you
        2    enjoy the benefits of?
        3    A.  Yes, sir.
        4    Q.  So that would include trust fund money, correct?
        5    A.  Yes, sir.
        6    Q.  And do you recall that there is a specific section of this
        7    document, the sworn financial statement, Section J -- and I'll
        8    find that for you.
        9             Section J.  Do you see section J?  Do you see that,
       10    Section J?
       11    A.  Yes, sir.
       12    Q.  And you see, am I correct, sir, that you were asked to
       13    disclose any trust assets?
       14    A.  Yes, sir.
       15    Q.  And anything that you either controlled, or owned, or has
       16    or would receive benefits from?
       17    A.  Yes, sir.
       18    Q.  And you had received benefits from this trust fund,
       19    correct?
       20    A.  I -- I don't know if I --
       21             THE COURT:  Yes or no.
       22             THE WITNESS:  It couldn't be answered yes or no.
       23             THE COURT:  Sir, had you, prior to filling this
       24    document out, received any benefits from this trust fund about
       25    which you have testified repeatedly in this courtroom.
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        1             THE WITNESS:  Ma'am, I don't know.
        2             THE COURT:  You don't know if you had.
        3             Fine, Mr. Briccetti, next question.
        4    Q.  Well, you recall that you -- you said that in 1996 you
        5    received $50,000, right?
        6    A.  Yes, sir.
        7    Q.  And I just asked you a moment ago about your testimony last
        8    week where you said you received 200 -- actually, what you
        9    said, over $200,000 in 2003, right?
       10    A.  Yes, sir.  That's right.
       11    Q.  That would be the same year that this document was --
       12    A.  Yes, sir.
       13    Q.  -- signed and submitted, correct?
       14    A.  Yes, sir.
       15    Q.  And am I correct, sir, that you neglected -- withdrawn.
       16             Am I correct, sir, that you did not tell the probation
       17    officer about these trust assets that you had, that you had
       18    received, up to that point, $250,000 from?  Am I correct, sir?
       19             MR. RASKIN:  I object to the form.
       20             THE COURT:  Overruled.
       21             Sir, is there anything in this document -- did you
       22    reveal your interest, in this trust, in this document?
       23             THE WITNESS:  Ma'am, I --
       24             THE COURT:  Yes or no.
       25             THE WITNESS:  I don't know, ma'am.
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        1             THE COURT:  He doesn't know.
        2             Mr. Briccetti, would you like to refresh his
        3    recollection.
        4             Mr. Hussain, I'm tired of your playing games with the
        5    questions.  Please.  Please.
        6             THE WITNESS:  Okay.
        7    Q.  Well, could you look at Section J, where it asks for you to
        8    disclose trust assets --
        9    A.  Yes, sir.
       10    Q.  -- among other things, you had, or would, receive benefits
       11    from?
       12    A.  Yes, sir.
       13    Q.  And am I correct sir, you wrote N/A there in your
       14    handwriting?
       15    A.  Yes, sir.
       16    Q.  That is your handwriting?
       17    A.  Yes, sir.
       18    Q.  N/A stands for what?
       19    A.  I mean -- not.
       20    Q.  So you didn't disclose your trust assets, correct?
       21    A.  No, sir.
       22    Q.  Am I correct, sir, that prior to sentencing, as you had
       23    said to Judge Herd on the date of sentencing, that you had gone
       24    over your presentence report?
       25    A.  Yes, sir.
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        1    Q.  With Mr. Ackerman?
        2    A.  Yes, sir.
        3             Mr. Do you remember Mr. Ackerman?
        4    A.  Yes, sir.
        5    Q.  Who was he?
        6    A.  He was my lawyer at the time of sentencing.
        7    Q.  And do you recall that you had actually retained him as a
        8    lawyer a couple of years earlier?
        9    A.  No, sir.
       10    Q.  Do you recall that you had retained him for civil matters
       11    that you had, not the criminal case but civil matters, that he
       12    represented you on civil matters?
       13    A.  I believe that was after the sentencing.
       14    Q.  Well --
       15    A.  I believe that was -- I'm not really sure --
       16    Q.  Think carefully before you answer this question, okay.
       17    A.  I'm not --I don't recall whether it was before the
       18    sentencing.  But I believe it was after sentencing.  Because it
       19    was in the gas station in Glens Falls that I retained him.
       20    Q.  When did you have that gas station?
       21    A.  2007 -- after I came back from Tennessee in 2006.
       22    Q.  Okay.
       23    A.  Five.  Five and six.
       24    Q.  2005.  Maybe 2004, perhaps?
       25    A.  No.  I don't know.  I don't remember.  I don't recall.
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        1    Q.  You don't remember?
        2    A.  I don't recall.
        3    Q.  If I told you that Mr. Ackerman has said that you retained
        4    him for civil matters --
        5    A.  Yes.
        6    Q.  -- at least two years prior to your sentence date, would
        7    that refresh your recollection?
        8    A.  Yes, it would.
        9    Q.  So you did retain him for civil matters?
       10    A.  I don't recall, sir.
       11    Q.  And isn't it a fact, sir, that you retained him for -- you
       12    retained him on or before August 26th, 2004 for the criminal
       13    case?
       14    A.  Sorry?
       15    Q.  Did you retain Mr. Ackerman on or before August of 2004 for
       16    the criminal case?
       17    A.  No, sir.  I don't recall.
       18    Q.  You don't recall that?
       19    A.  No, sir.
       20    Q.  Let me show you -- let me show you a document that I will
       21    mark as defendant's exhibit 21 to refresh your recollection on
       22    this one.
       23             Do you see defendant's exhibit 21, sir?  I'm showing
       24    you exhibit 21, okay.
       25    A.  Yes.
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        1    Q.  And I'm going to ask you, I'm going to turn to the -- I'll
        2    show the government first before I do this.
        3             MR. RASKIN:  I got it.
        4             MR. BRICCETTI:  Got it.
        5             THE COURT:  I need a copy to mark for identification,
        6    Mr. Briccetti.  You'll get me one later?
        7             MR. BRICCETTI:  We'll get you an extra copy.
        8             MR. GOMBINER:  We have it.
        9             THE COURT:  You will have to mark it.
       10             MR. BRICCETTI:  I did mark it.  I have it here marked.
       11             THE COURT:  Right, but that's the copy you're going to
       12    keep, Mr. Briccetti.
       13             MR. BRICCETTI:  Okay.
       14    BY MR. BRICCETTI:
       15    Q.  Now, I'm showing you page 6 of seven of exhibit 21.  There
       16    is this highlighted portion there, do you see that?
       17    A.  Yes, sir.
       18    Q.  And what was your lawyer's name, by the way?
       19    A.  Ackerman.
       20    Q.  What was his first name?  Fred?  Does that ring a bill?
       21    A.  Yeah, I --
       22    Q.  Fred Ackerman or sometimes referred to himself as.
       23    F. Stanton Ackerman; F, period, Stanton Ackerman?
       24    A.  I don't know, sir.
       25    Q.  Take a look at this highlighted portion.  And I'm going to
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        1    ask you if that refreshes your recollection that you hired Mr.
        2    Ackerman on or before August 2004, which would be more than two
        3    years before your sentencing date?
        4    A.  Yes, sir.
        5    Q.  Yes, it does refresh your recollection?
        6    A.  Little bit.  Not much, sir.
        7    Q.  Well, isn't it a fact, sir -- just listen to my question,
        8    okay.  Isn't it a fact, sir, that you retained Mr. Ackerman
        9    prior to, or during, August of 2004 to represent you on your
       10    criminal case; isn't that right, sir?
       11    A.  Yes, sir.  It looks like that, yes, sir.
       12             MR. RASKIN:  We'll stipulate, your Honor.
       13             THE COURT:  Thank you.
       14             MR. BRICCETTI:  Well, I think we just had a
       15    stipulation on that from the government.
       16             Thank you, Mr. Raskin.
       17    Q.  So that would mean that your testimony the other day that
       18    you met Mr. Ackerman for the first time on your date of
       19    sentence was false, correct?
       20    A.  It's not false, because --
       21    Q.  Well, is it true that you met him, for the first time, on
       22    your day of sentence, if you retained him two and a half years
       23    earlier, that's my question.
       24    A.  Yes, sir.
       25    Q.  So you testified falsely when you said you met him for the
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        1    first time on the date of sentence, correct?
        2    A.  No, sir.  I -- I testified, because Mr. Ackerman was hired
        3    by the FBI, on the day.  And my lawyer was Mr. James Long, at
        4    that time.  So I did not know Mr. Fred Ackerman was hired by
        5    the FBI, in Albany, to present me on different matters.
        6             And my lawyer was Mr. James Long, who presented me in
        7    my criminal case in Albany.  So I -- I heard his name before in
        8    2004 and 2005, but I had not met Mr. Ackerman on the day of my
        9    sentencing, that was the first day.  But I -- I know Mr.
       10    Ackerman has presented me in couple of matters, by the FBI.
       11    And I believe FBI paid him or not, I don't know.  But that's
       12    the truth on this, sir.  But my lawyer is Mr. James Long, at
       13    that time, in the criminal case.
       14    Q.  Okay.  Did you -- was it a coincidence that the FBI
       15    happened to retain for you the same lawyer that you had
       16    retained for civil litigation in the past; is there only one
       17    lawyer in Albany?
       18    A.  No, sir.
       19    Q.  So how, how did it happen that the FBI retained your
       20    lawyer, in other words, your lawyer from prior cases, for you
       21    in this criminal case, how did that come about?
       22    A.  Okay, it happened that --
       23    Q.  Mr. --
       24             THE COURT:  Do you want him to answer the question?
       25             MR. BRICCETTI:  Yes, I do.  I'm sorry, Judge.  I take
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        1    back that last comment.
        2    Q.  How did it happen?
        3    A.  Okay.  There was a -- a Times Union, media guy, following
        4    me and giving me calls.  And he was -- his name was Brendan
        5    Lyons. And he was coming to my house standing for hours and
        6    hours to get the story on the Albany case.  And I -- I told my
        7    handler in Albany.  Mr. Handler and Fred Ackerman went to the
        8    Times Union's Office and talked with the editor and chief and
        9    telling him that he should stop following me and be in front of
       10    my house all of the time.  Because he was writing stories in
       11    the Times Unions.  And that's when I met him, and that's when
       12    he told me I have presented you in the -- in with the Times
       13    Union.  And Mr. Fred Ackerman told the judge during my
       14    sentencing that I -- I have presented, nobody knows I have
       15    presented Mr. Hussain for two years now with other matters by
       16    the FBI.  And that is on the record.  But he -- in the criminal
       17    court hearing during sentencing.
       18    Q.  So Mr. Ackerman told the Judge at the time of sentencing --
       19    A.  Yes, sir.
       20    Q.  -- that he had never met you before?
       21    A.  Yes, sir.
       22    Q.  Are you sure about that?
       23    A.  I'm definitely sir.
       24    Q.  Absolutely.
       25    A.  Definitely, sir.
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        1    Q.  So when Mr. Ackerman told the judge that:  For the record,
        2    I have been representing him for almost two years, Judge.
        3             You were standing there when he said that?
        4    A.  Yes, sir.
        5    Q.  And it turns out he was wrong, because he filed a notice of
        6    appearance more than 2 years earlier, correct?
        7    A.  I don't know any filing, sir.
        8    Q.  Let just call it two years.
        9    A.  Yes, sir.
       10    Q.  All right.  And you were there when Mr. Ackerman said that
       11    he had gone over the original presentence report with you, and
       12    then you went over -- he went over the addendum with you as
       13    well?
       14    A.  Yes, sir.
       15    Q.  And we have done everything in my office with my client?
       16    A.  Yes. sir.
       17    Q.  In other words, he was saying that he met with you in his
       18    office, right?
       19    A.  Yes, sir.
       20    Q.  So he didn't say he didn't meet with you, he said he did
       21    meet with you, right?
       22    A.  He met me --
       23             THE COURT:  Sir, sir.  He is asking you what he said
       24    to the judge at your sentencing.
       25    A.  Yes, sir.
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        1             THE COURT:  That's what he is asking.
        2    A.  Yes, sir.
        3    Q.  And do you remember the Judge, immediately after that,
        4    saying, addressing you personally, and saying:  Mr. Hussain,
        5    have you gone over this presentence report with your lawyer?
        6    A.  Yes, sir.
        7    Q.  Do you remember that?
        8    A.  Yes, sir.
        9    Q.  Do you remember your answer?
       10    A.  Yes.
       11    Q.  The answer was yes?
       12    A.  Yes, sir.
       13    Q.  Were you telling the truth?
       14    A.  Yes.
       15    Q.  How could you have gone over it if you had not met him
       16    before?
       17    A.  Because Mr. Ackerman say to me, when the judge asks you
       18    questions, because he said I read the report, and just say yes.
       19    And that's what I was doing, I was following my lawyer's
       20    instructions.
       21    Q.  Okay.  So when the Judge asked you, Mr. Hussain, have you
       22    gone over this presentence report with your lawyer.  And you
       23    said, yes, your Honor, that was untrue, what you said, right?
       24    A.  Yes, sir.
       25    Q.  But you said it because your lawyer, Mr. Ackerman, told you
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        1    to lie to the judge?
        2    A.  He said, because I -- he had read the report --
        3             THE COURT:  Yes or no, did Mr. Ackerman tell you to
        4    lie to the Judge --
        5             THE WITNESS:  Yes, ma'am.
        6             THE COURT:  -- yes or no.
        7             THE WITNESS:  Yes, ma'am.
        8    Q.  Mr. Ackerman told you that.
        9    A.  Yes.
       10    Q.  Are you sure about that?
       11    A.  Hundred percent, sir.
       12    Q.  If we were to ask Mr. Ackerman, he would back you up on
       13    that one?
       14    A.  Yes, sir.
       15    Q.  I see.
       16             When whether the judge asked whether there were any
       17    objections to the factual accuracy of the report, do you recall
       18    Mr. Ackerman said we find to it be accurate?
       19    A.  Yes, sir.
       20             (Continued on next page)
       21
       22
       23
       24
       25
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        1    BY MR. BRICCETTI:
        2    Q.  That's Mr. Ackerman's statement, not yours, right?
        3    A.  Yes, sir.
        4    Q.  But then the Court says:  Mr. Hussain, do you have any
        5    objections to any of the facts that are in the report?
        6             Do you remember that?
        7    A.  Yes, sir.
        8    Q.  And your answer was no?
        9    A.  Yes, sir.
       10    Q.  Were you told to lie about that as well by Mr. Ackerman?
       11    A.  I don't recall that Mr. Ackerman said that.
       12    Q.  And the judge said he adopted the factual statements in the
       13    presentence report and made it part of the record.
       14             Do you recall that?
       15    A.  Yes, sir.
       16    Q.  Did you raise your hand and say:  Don't do that, there's
       17    some mistakes in there?
       18    A.  No, sir.
       19    Q.  You had a chance to do that, right?
       20    A.  Yes, sir.
       21    Q.  When he -- you didn't say:  No, don't do that.  Right?
       22    A.  Yes, sir.
       23    Q.  So your testimony is that you left out your trust assets
       24    from the financial statement you submitted to probation,
       25    correct?
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        1    A.  Yes, sir.
        2    Q.  And your testimony is that you misled -- let's call it lied
        3    to the court when you said that you reviewed the presentence
        4    report with your lawyer.
        5    A.  Yes, sir.
        6    Q.  And your testimony is that your lawyer told you to lie
        7    about it?
        8    A.  Yes, sir.
        9    Q.  And am I correct, sir, that you paid Mr. Ackerman to
       10    represent you?
       11    A.  Just $500, sir.
       12    Q.  Isn't it correct, sir, that you met him on several
       13    occasions over a period of time to pay him in installments what
       14    his fee was for this representation?
       15    A.  I don't recall, sir.
       16    Q.  If I told you that's what Mr. Ackerman said would that help
       17    you recall?
       18    A.  That could be possible.
       19             MR. RASKIN:  Objection, your Honor.
       20             THE COURT:  Overruled.
       21    Q.  You're sure it's $500?
       22    A.  Yes, sir.
       23    Q.  It wasn't more than that?
       24    A.  No, sir.
       25    Q.  So he represented you for two and a half years?
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        1    A.  He didn't represent me for two and a half years.
        2    Q.  We'll call it two years.
        3    A.  I didn't pay him for that, sir.
        4    Q.  He represented you for two years in a federal criminal case
        5    in which you were facing jail and deportation.
        6    A.  He never represented me in that case.
        7    Q.  Filed a notice of appeal in August of '04, correct?
        8             Sorry, a notice of appearance.  I apologize, a notice
        9    of appearance.
       10    A.  '06.
       11    Q.  No, '04.  You have it in front of you.
       12             Come on, Mr. Hussain
       13    A.  Because Fred Ackerman was introduced to me --
       14             THE COURT:  There's no question pending, Mr. Hussain.
       15    Q.  August of '04, notice of attorney appearance, F. Stanton
       16    Ackerman appearing for Shahed Hussain.
       17    A.  Yes.
       18    Q.  That's you, right?
       19    A.  Yes.
       20    Q.  Shahed Hussain?
       21    A.  Yes.
       22             MR. RASKIN:  And your Honor, we have stipulated to
       23    that.
       24             THE COURT:  It's stipulated.  That means that, ladies
       25    and gentlemen, Mr. Ackerman commenced his representing of
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        1    Mr. Hussain in connection with the Albany criminal matter in
        2    August of 2004.  That is what the official court record shows.
        3    The government stipulates to it.
        4    BY MR. BRICCETTI:
        5    Q.  So my only question is at this point is you're telling this
        6    jury that he represented you for more than two years in a
        7    federal criminal case in Albany federal court, much like this
        8    federal court --
        9    A.  Yes, sir.
       10    Q.  -- where you were facing jail, deportation, fines, and he
       11    did that for $500; is that your testimony?
       12    A.  That's what I --
       13    Q.  That's a good deal.
       14    A.  That's what I paid him, sir.
       15             MR. BRICCETTI:  Your Honor, could I offer the
       16    transcript of Mr. Hussain's sentencing, which is previously
       17    marked as Defendant's Exhibit 5, in evidence.
       18             THE COURT:  I believe it's an official record of a
       19    court proceeding.
       20             MR. RASKIN:  No objection, your Honor.
       21             THE COURT:  Admitted.
       22             (Defendant's Exhibit 5 received in evidence)
       23             MR. BRICCETTI:  Thank you, your Honor.
       24    Q.  OK.  Now Mr. Hussain, I want to ask you a few more
       25    questions about the events of May of 2009.  So if you wouldn't
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        1    mind and if the jury followed along as well, turning to -- it's
        2    in the second large binder, in other words volume two,
        3    Government Exhibit 126.
        4             Tell me when you get to 126-E1.
        5    A.  Yes, sir, I'm here.
        6    Q.  So on May 13 -- do you remember yesterday we left off, I
        7    played a clip for you of you and Mr. Cromitie talking about
        8    money on May 8.
        9    A.  Yes, sir.
       10    Q.  At the house?
       11    A.  Yes, sir.
       12    Q.  And that was a Friday, correct?
       13    A.  Yes, sir.
       14    Q.  And then the following Wednesday, which was May 13, you
       15    picked up all of the defendants, correct?
       16    A.  Yes, sir.
       17    Q.  In Newburgh?
       18    A.  Yes, sir.
       19    Q.  And you drove them in your car -- well, was it your car on
       20    the 13th?
       21    A.  No, sir, FBI's car.
       22    Q.  That was the blue Ford, was it the Expedition?
       23    A.  Yes, sir.
       24    Q.  Dark blue car?
       25    A.  Yes, sir.
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        1    Q.  You drove all four of them first to Riverdale, correct?
        2    A.  Yes, sir.
        3    Q.  And then to Stamford, Connecticut?
        4    A.  Yes, sir.
        5    Q.  And then you picked up some things, you picked up -- well,
        6    what appeared to be a tube without a missile in it, correct?
        7    A.  Yes, sir.
        8    Q.  And then you brought the defendants and the missile back to
        9    Newburgh, correct?
       10    A.  Yes, sir.
       11    Q.  And you opened the door in Stamford with a key and you
       12    locked the door with a key, correct?
       13    A.  Yes, sir.
       14    Q.  And you opened the gate at this Guardian Self-Storage
       15    facility with a key and locked it afterwards; is that correct?
       16    A.  Yes, sir.
       17    Q.  And on that day you gave $217 to Mr. Cromitie so he could
       18    pay his rent?
       19    A.  That was early in the morning, yes, sir.
       20    Q.  Early in the morning like after midnight?
       21    A.  No.
       22    Q.  On the day of May 13, so May 13, right?
       23    A.  8:00 in the morning, sir.
       24    Q.  May 13, correct?
       25    A.  Yes.
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        1    Q.  And that was because he said he needed money for rent,
        2    right?
        3    A.  Yes, sir.
        4    Q.  I show you what I have marked as Defendant's Exhibit 22 for
        5    identification.  See the 22 on the back there?
        6    A.  Yes, sir.
        7    Q.  Am I correct, sir, that's a Western Union money order
        8    receipt?
        9    A.  Yes, sir.
       10    Q.  For $217?
       11    A.  Yes, sir.
       12    Q.  On May 13, 2009?
       13    A.  Yes, sir.
       14             MR. BRICCETTI:  Your Honor, I'll offer Exhibit 22.
       15             THE COURT:  Exhibit 22?
       16             MR. RASKIN:  No objection.
       17             THE COURT:  Admitted.
       18             (Defendant's Exhibit 22 received in evidence)
       19    BY MR. BRICCETTI:
       20    Q.  Now Mr. Hussain, do you remember yesterday we talked at
       21    some length about the interview that you had by secure video
       22    conference with Agent Fuller and others on November 13 of '09?
       23    A.  Yes, sir.
       24    Q.  Which interview is summarized in Government
       25    Exhibit 3502-87.  I show that to you again.
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        1             Well, I did have one that was stapled in the correct
        2    order but I will give you this one, which if it's all right
        3    with the government I will take the staple out and put it in
        4    the correct order.  3502-87.
        5             Now am I correct, sir, this was the interview that you
        6    had with the government where you were supposed to tell him
        7    about all the things you provided -- either provided or offered
        8    to provide?
        9    A.  Yes, sir.
       10    Q.  And am I correct, sir, that you did tell the government
       11    about water that you -- and coffee that you purchaseed on
       12    May 13 for the defendants?
       13    A.  Yes, sir.
       14    Q.  And you didn't mention the $217 for rent money; is that
       15    correct?
       16    A.  No, sir, not on this page.
       17    Q.  Well, I'm asking you, do you remember that you did not tell
       18    the government -- tell Agent Fuller, I should say, about the
       19    $217 for rent money?
       20    A.  That money came from them at that time.
       21             THE COURT:  Yes or no.
       22    A.  No.
       23    Q.  That's my only question, thank you.
       24             Now on your direct examination you testified that you
       25    gave Mr. Cromitie $250 in December of '08.
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        1    A.  November or December, something like that.
        2    Q.  Well, I'm just referring you to your testimony on direct in
        3    response to Mr. Raskin's questions in which you said December,
        4    not November, December, but December?
        5    A.  Yes, sir.
        6    Q.  Do you remember that?
        7    A.  Yes, sir.
        8    Q.  And am I correct that there's no mention of that in --
        9    withdrawn.
       10             Am I correct, sir, that you didn't tell Agent Fuller
       11    about that $250 when you were interviewed by him on
       12    November 13, '09?
       13    A.  No, sir, he didn't ask me the question.
       14    Q.  So if he didn't ask, you didn't tell him?
       15    A.  No, sir.
       16    Q.  But you remember he did ask you to tell him about all
       17    monies or things of value that you gave or promised to give or
       18    offered to give, correct?
       19    A.  Yes, sir.
       20    Q.  So $250 would be money, right?
       21    A.  Yes, sir.
       22    Q.  Now when you went to Riverdale on May 13, am I correct,
       23    sir, that you were the one who told the defendants where these
       24    cars would be parked that the FBI decided would be used in this
       25    operation?
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        1    A.  Yes, sir.
        2    Q.  So the FBI decided to use cars, correct?
        3    A.  Yes, sir.
        4    Q.  You mentioned that yesterday, and they also decided where
        5    they would be parked, right?
        6    A.  Yes, sir.
        7    Q.  And you pointed spots out to the defendants as you drove
        8    around Riverdale, correct?
        9    A.  Yes, sir.
       10    Q.  And that's what you did during this first excerpt that
       11    Mr. Raskin played on your direct examination, correct?
       12    A.  Yes, sir.
       13    Q.  And then after doing that, you drove your car to Stamford,
       14    correct?
       15    A.  Yes, sir.
       16    Q.  And so there was a transcript -- sorry, there was a tape
       17    played which was an excerpt from Government Exhibit 126,
       18    specifically 126-E4.  Could you turn to that?
       19    A.  Yes, sir.
       20    Q.  And that excerpt took place while you were driving from the
       21    Bronx to Stamford?
       22    A.  Yes, sir.
       23    Q.  By the way, Bronx to Stamford is a lot shorter distance
       24    than Stamford to Newburgh, correct?
       25    A.  Yes, sir.
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2061
             09MTCRO2                 Hussain - cross
        1    Q.  And en route, am I correct, sir, that you said -- referring
        2    to Mr. Cromitie -- I'm not running the show, he's running the
        3    show.
        4             This is on page 7 at line 21 and 22 of 126-E4, May 13,
        5    '09.  Do you remember saying that?
        6    A.  Line 14?
        7    Q.  Line 21, page 7.
        8    A.  Yes, sir.
        9    Q.  So that is clear you did say that, right?
       10    A.  Yes, sir.
       11    Q.  And then Mr. Cromitie said:  Ain't nobody running the show.
       12    Why you keep saying that?
       13    A.  Yes, sir.
       14    Q.  Why did you keep saying that?  Tell the truth.  Why did you
       15    keep saying that over and over again, you're the leader, you're
       16    running the show, knowing that you were being recorded when you
       17    were saying those things?
       18    A.  You want me to explain that question or yes or no?
       19             THE COURT:  It's an open-ended question.
       20    Q.  I'll ask you a different question.
       21             The fact is on May 13 you were the one -- first of
       22    all, you decided to go -- on May 13 you decided where to go,
       23    you had the keys, you went to Riverdale, you went to the
       24    warehouse, you went to the storage facility, you did all those
       25    things in the car supplied to you by the government, correct?
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        1             Correct?
        2    A.  Yes, sir.
        3    Q.  And you pointed out where the cars were going to be parked
        4    that the government wanted to use during this operation,
        5    correct?
        6    A.  Yes, sir.
        7    Q.  And you remember you testified that Agent Fuller told you
        8    he decided it was going to be a car bomb?
        9    A.  Yes, sir.
       10    Q.  Rather than a rock bomb?
       11    A.  Yes, sir.
       12    Q.  So you did all those things?
       13    A.  Yes, sir.
       14    Q.  And then you said I'm not running the show, he's running
       15    the show?
       16    A.  Yes, sir.
       17    Q.  Do you remember that?
       18    A.  Yes, sir.
       19    Q.  Cromitie said:  Ain't nobody running the show, why you keep
       20    saying that?  Do you remember?
       21    A.  Yes, sir.
       22    Q.  So the fact is you were running the show, not Mr. Cromitie,
       23    correct?
       24    A.  No, sir, that's not correct, sir.
       25    Q.  Your testimony is under oath that he was running the show?
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        1    A.  Partly it was --
        2             THE COURT:  It's a yes or no question.  I don't know
        3    why I have to keep telling you this, Mr. Hussain, but I'm very
        4    tired of telling you.
        5             THE WITNESS:  Sorry, Judge.
        6             THE COURT:  You're not sorry enough because you don't
        7    follow the instruction.
        8             THE WITNESS:  Because I thought it was an open-ended
        9    question.
       10             THE COURT:  It's a yes or no.
       11             MR. BRICCETTI:  Your Honor, could I have the question
       12    reread?
       13             THE COURT:  Go ahead.
       14             (Record read)
       15    BY MR. BRICCETTI:
       16    Q.  Is that correct?
       17    A.  It's yes and no, sir.
       18    Q.  Yes and no?
       19    A.  Yes, sir.
       20    Q.  You don't want to throw "I don't know" in there, do you?
       21    A.  No, sir, because the --
       22    Q.  I interrupted your answer.  What was your answer?
       23    A.  You want me to answer that?
       24    Q.  Well --
       25             THE COURT:  The question was:  You don't want to throw
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        1    "I don't know" in there, do you?  That, too, is a yes or no
        2    question.  The answer is:  No, sir.
        3             Now, next question, Mr. Briccetti.
        4             MR. BRICCETTI:  Yes, your Honor.
        5    Q.  Now you knew that you were being recorded on this day,
        6    correct?
        7    A.  Yes, sir.
        8    Q.  It's different from say May 1st or May 15 or May 19 at TGIF
        9    when you knew you were not being recorded, but on this day you
       10    knew you were being recorded, correct?
       11    A.  Yes, sir.
       12    Q.  And you kept saying things like "James is in charge" or
       13    "James is the leader" or "James is running the show," in this
       14    occasion that's what you said, you kept saying those things
       15    knowing that you were being recorded, correct?
       16    A.  I know it was recorded.
       17    Q.  And you kept saying those things because it was in the
       18    movie script that you told the jury about?
       19    A.  No, sir.
       20    Q.  Well, it was in the script, right, that he had to be
       21    designated as the leader, not you?
       22    A.  No, sir.
       23    Q.  That wasn't in the script?
       24    A.  No, sir.
       25    Q.  Remember yesterday when you testified about that moment
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        1    when you were -- strike that -- when I showed you the tape of
        2    the moment in which you talked to Agent Fuller and you said:
        3    Perfect, just like out of a movie script?
        4    A.  Yes, sir.
        5    Q.  And you had James and Daoud and two look outs and James is
        6    leading, James is leading, right?
        7    A.  Yes, sir.
        8    Q.  Just like out of a movie script?
        9    A.  Yes, sir.
       10    Q.  It was in the script, right?
       11    A.  Yes, sir.
       12    Q.  And a couple of minutes later in this same excerpt that
       13    we're just focused on, E4 of Government Exhibit 126, am I
       14    correct that Mr. Cromitie suggested doing the Riverdale piece
       15    of this one day and Stewart Airport the next?
       16    A.  Yes, sir, I believe it was talked about.
       17    Q.  Sorry?
       18    A.  I believe it was talked about.
       19    Q.  Well, he suggested it, correct?
       20    A.  Yes, sir.
       21    Q.  And you rejected that out of hand, right?  Said no, we're
       22    not doing that, right?
       23    A.  Could be possible, yes, sir.
       24    Q.  Well, you didn't just say no, you said no, no, no, just so
       25    it's clear, his suggestion, the fellow that was running the
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        1    show, no way were you agreeing to that, correct?
        2    A.  No, sir.
        3    Q.  That's correct, you were not agreeing to that, right?
        4    A.  Yes, sir.
        5    Q.  Because it wasn't in the script, right?
        6    A.  That's what the FBI wanted, sir.
        7    Q.  The FBI wanted it to happen on one day?
        8    A.  Yes, sir.
        9    Q.  So although on one hand you wanted to play to the camera
       10    and say Mr. Cromitie was the leader, on the other hand you had
       11    to stick to the script, right, couldn't vary from the script;
       12    isn't that right?
       13             MR. RASKIN:  Your Honor, I'll just object.
       14             THE COURT:  Overruled.
       15    A.  No, sir.
       16    Q.  When you say no, you mean you agree with what I just asked
       17    you, that you could not vary from the script?
       18    A.  No, sir, I disagree with you, sir.
       19    Q.  You could vary from the script?
       20    A.  Sorry?
       21    Q.  You could vary from the script?
       22    A.  I disagreed with you, sir.
       23    Q.  You could vary from the script?
       24    A.  Yes, sir.
       25    Q.  But in this particular case you told him no, no, no, on
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        1    page 12 of 126-E4, correct?
        2    A.  Yes, sir.
        3    Q.  When he suggested something that was not in the script,
        4    right, the movie script we're talking about.
        5             Well, let me ask this question:  This was being
        6    recorded both by video and audio, right?
        7    A.  Yes, sir, I believe so.
        8    Q.  It's kind of like a movie, audio and video?
        9    A.  Yes, sir.
       10    Q.  Now two days later you met on May 15, which would have been
       11    Friday, first with David Williams and then James Cromitie.  Do
       12    you remember that testimony that you gave on the --
       13    A.  May 15?
       14    Q.  May 15, correct.
       15    A.  Yes, sir.
       16    Q.  And you drove around in your car that day and tried to buy
       17    some guns; is that what your testimony was?
       18    A.  Yes, sir.
       19    Q.  Unsuccessfully, correct?
       20    A.  Yes, sir.
       21    Q.  And did you have the GPS recorder on during that?
       22    A.  No, sir.
       23    Q.  And who decided to keep that thing turned off?
       24    A.  I didn't have a GPS on the 15th.
       25    Q.  Who decided not to give you a device with which you could
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        1    record this lengthy meeting with these folks?
        2    A.  It was Agent Fuller's decision, sir.
        3    Q.  But this went on for hours, right, on the 15th?
        4    A.  Couple of hours.
        5    Q.  Couple of hours?
        6    A.  Yes, sir.
        7    Q.  And not one word of it was recorded?
        8    A.  No, sir.
        9    Q.  That was Agent Fuller's decision?
       10    A.  Yes, sir.
       11    Q.  Was it because it wasn't in the script, is that why he
       12    decided?
       13    A.  I don't know, sir.
       14    Q.  But there was nothing recorded on May 15, right?
       15    A.  No, sir.
       16    Q.  So on May 15 you want the jury to believe your testimony
       17    about what happened, correct?
       18    A.  Yes, sir.
       19    Q.  And with the FBI's money, you testified that you tried to
       20    buy guns, correct?
       21    A.  Yes, sir.
       22    Q.  That Mr. Payen was involved at some point with that?
       23    A.  Yes, sir.
       24    Q.  Am I correct, sir, that on May 15, according to your
       25    testimony, is the first time that you told Mr. Cromitie, I
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        1    think you said Mr. Payen as well, that their money would be in
        2    UPS mailboxes and you would give them keys to the mailboxes?
        3    A.  Yes, sir.
        4    Q.  On the day of the operation you would give them those keys?
        5    A.  Yes, sir.
        6    Q.  Not beforehand?
        7    A.  No, sir.
        8    Q.  And so they could get their money after the operation was
        9    complete?
       10    A.  That's correct, sir.
       11    Q.  So the reward is here, but you can't have it now, you got
       12    to finish your job and then when you're done I'll give you the
       13    money, right?
       14    A.  That's correct, sir.
       15    Q.  Again, that's not jannat, that's money here on earth,
       16    correct?
       17    A.  Yes, sir.
       18    Q.  Part of making James the happiest person on the face of the
       19    earth?
       20    A.  Yes, sir.
       21    Q.  And this is the first time that you discussed this money
       22    specifically, what you were going to give, money to do this
       23    operation, right?
       24    A.  Money to give the operation, yes.
       25    Q.  And that was not taped, right?
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        1    A.  No, sir.
        2    Q.  And the only other time that you specifically talked about
        3    money, according to your testimony, specifically money for the
        4    operation, not money for rent or coffee or Dunkin Donuts or
        5    Danny's but money to do this, was May 19 at TGIF?
        6    A.  That's correct, sir.
        7    Q.  Not taped, correct?
        8    A.  No, sir.
        9    Q.  Now you knew -- withdrawn.  You and agent -- withdrawn.
       10             Were you worried that if you gave these guys the key
       11    to the mailbox that they would go and try to take their money
       12    prior to the operation and then just not go through with it?
       13    Is that what you were concerned about?
       14    A.  No, sir.
       15    Q.  Why not give them the money ahead of time?
       16    A.  Agent Fuller's decision, sir, not mine.
       17    Q.  But you testified here in this courtroom that these
       18    gentlemen were all in this for the cause?
       19    A.  Yes, sir.
       20    Q.  So give them the money ahead of time, give them the money
       21    after, really doesn't make any difference, right?
       22    A.  Yes, sir.
       23    Q.  Because not for the money?
       24    A.  True.
       25    Q.  It's for the cause?
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        1    A.  True.
        2    Q.  But it did make a little bit of difference to you because
        3    you didn't give them the keys ahead of time, correct?
        4    A.  Yes, sir.
        5    Q.  What would have happened -- if you bear with me for a
        6    second, let's say you gave them the keys on May 15 --
        7             MR. RASKIN:  Objection.
        8             THE COURT:  Overruled.  I want to hear the rest of the
        9    question.
       10    Q.  -- and they went to the UPS store where you told them where
       11    it was on Broadway --
       12    A.  Yes, sir.
       13    Q.  -- in Newburgh --
       14    A.  Yes, sir.
       15    Q.  -- and they went to try and open the boxes and the keys
       16    didn't work?
       17             MR. RASKIN:  Objection, your Honor.
       18             THE COURT:  I want to hear the rest of the question.
       19             MR. BRICCETTI:  That's the rest of the question, your
       20    Honor --
       21             MR. RASKIN:  It's speculative.
       22             MR. BRICCETTI:  -- broken up a little by Mr. Raskin.
       23             THE COURT:  That's speculative.
       24    BY MR. BRICCETTI:
       25    Q.  All right.  You actually went to the UPS store, right?
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        1    A.  Yes, sir.
        2    Q.  And you actually looked at the boxes, right?
        3    A.  Yes, sir.
        4    Q.  And who were you with when you did that?
        5    A.  I did it alone, sir.
        6    Q.  So you were not being handled by your handler at that
        7    point?
        8    A.  I was monitored by my handler but I wasn't -- they did not
        9    go inside the store, I went inside the store.
       10    Q.  When you went inside what did you tell the UPS guy working
       11    at the desk there?
       12    A.  That I wanted to rent a couple of boxes and can I look at
       13    the boxes.  And she showed me the boxes, and then I said I need
       14    four boxes, and she gave me those numbers of the boxes.  And
       15    when I met Agent Fuller I gave him the information on the box.
       16    Q.  So you went and asked about the boxes, she showed you the
       17    boxes but you didn't actually rent the boxes?
       18    A.  No, sir.
       19    Q.  And you asked her to look at some keys, did you do that as
       20    well?
       21    A.  I asked can I look at the keys and if it fit my key chain
       22    or not.
       23    Q.  Sorry?
       24    A.  If it fit my key chain or not.
       25    Q.  But that's not why you really wanted to look at the keys,
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        1    right?
        2    A.  No, sir.
        3    Q.  You wanted to look at the keys so you could tell Agent
        4    Fuller what the keys looked like.
        5    A.  Yes, sir.
        6    Q.  So you could make up a key that wasn't real but looked like
        7    it went to the boxes, right?
        8    A.  Yes, sir.
        9    Q.  One of those boxes was 149, and the others were 151, 152 --
       10    151, 152 and 153 were small boxes?
       11    A.  They were all lined up together, one box was up and the
       12    rest was down there.
       13    Q.  151, 152 and 153 were small boxes, correct?
       14    A.  I believe so.
       15    Q.  149 was a big box, right?
       16    A.  It could be possible, sir.
       17    Q.  Let me show you what I marked for identification as Defense
       18    Exhibit 23 and 24.  Do you recognize those, sir?
       19             If you could look on the back when you testify so the
       20    record is clear which picture you're looking at.
       21    A.  Yes, sir.
       22    Q.  And does 23 -- look on the back -- 23 fairly and accurately
       23    depict some of the boxes at the UPS store in Albany that you
       24    looked at at Mr. Fuller's request?
       25    A.  In Newburgh, yes, sir.
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        1    Q.  And that includes -- 23 includes box number 149, correct?
        2    A.  Yes, sir.
        3    Q.  And 24 is 151, 152 and 153?
        4    A.  Yes, sir.
        5    Q.  And both those pictures accurately depict what you saw when
        6    you went to the UPS?
        7    A.  Yes, sir.
        8    Q.  And those boxes were just to the left of the counter,
        9    correct?
       10    A.  Yeah, behind the counter.
       11    Q.  Well, just to the left of the counter; not behind it but to
       12    the left of it?
       13    A.  That's correct.
       14    Q.  And one was down below to the left and the others were up a
       15    little bit higher, correct?
       16    A.  I don't recall.  You might be right, sir, I don't recall.
       17    Q.  I show you what has been marked for identification Defense
       18    Exhibit 25, this one.  Do you recognize those mailboxes?
       19    A.  Yes, sir.
       20    Q.  Does that picture fairly and accurately depict the wall of
       21    mailboxes at the UPS store on Broadway?
       22    A.  Yes, sir.
       23    Q.  Including 151, 152 and 153?
       24    A.  Yes, sir.
       25    Q.  Up on the top, correct?
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        1    A.  Yes, sir.
        2    Q.  To the left of the counter?
        3    A.  Yes, sir.
        4    Q.  And Defense Exhibit 26, does that show the larger box, 149,
        5    sort of down closer to the floor?
        6    A.  Yes, sir.
        7    Q.  And does that fairly and accurately depict what you saw
        8    when you went into the store that day?
        9    A.  Yes, sir.
       10             MR. BRICCETTI:  Your Honor, I offer 23, 24, 25 and 26.
       11             MR. RASKIN:  No objection.
       12             THE COURT:  Admitted.
       13             (Defendant's Exhibits 23, 24, 25 and 26 received in
       14    evidence)
       15             MR. BRICCETTI:  If I could use the ELMO for a moment
       16    to publish them.
       17    BY MR. BRICCETTI:
       18    Q.  I'm showing you what is in evidence as Defendant's Exhibit
       19    23, Mr. Hussain, do you see that?
       20    A.  Yes, sir.
       21    Q.  And could you put an X on box 149.
       22             And now I show you 24 in evidence, and could you just
       23    circle 151, 152 and 153.
       24             So 49, 149 is on the bottom and 151, 152 and 153 are
       25    on top, right?
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        1    A.  Yes, sir.
        2    Q.  And here's another picture, this is Defense Exhibit 26
        3    showing the same scene.  149 is down here on the lower left?
        4    A.  Yes, sir.
        5    Q.  Is that correct?
        6    A.  Yes, sir.
        7    Q.  And then finally Exhibit 25 in evidence, which shows --
        8    well, over here on the right it shows the counter, right?
        9    A.  Yes, sir.
       10    Q.  And 149 is down here to the left of the counter.  You can't
       11    really see it on this picture.
       12    A.  No, sir.
       13    Q.  And then 151, 152 and 153 are up above, also left of the
       14    counter?
       15    A.  Yes, sir.
       16    Q.  And 149 is really big box and the other ones are small
       17    boxes?
       18    A.  Yes, sir.
       19    Q.  Mr. Fuller told you to find one really big box and then
       20    some smaller boxes?
       21    A.  No, sir.
       22    Q.  It was your decision to pick out those four boxes in
       23    particular?
       24    A.  No, sir.
       25    Q.  But you do remember that you gave keys to the defendants
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        1    which were marked 149, 151, 152 and 153?
        2    A.  Yes, sir.
        3    Q.  So someone decided on 149, 151, 152 and 153, right?
        4    A.  When I asked the cash clerk which are the four boxes that's
        5    close, and that's the number that she gave me.  And that's the
        6    number that I got from her and gave to Agent Fuller.
        7    Q.  Now remember nothing on May 15 about your driving around
        8    with the defendants -- I guess it was just David Williams,
        9    James Cromitie and Laguerre Payen at one time or another on the
       10    15th, correct?
       11    A.  Yes, sir.
       12    Q.  Not Onta Williams?
       13    A.  No, sir.
       14    Q.  And am I correct, sir, that there's nothing recorded on
       15    that day, correct?
       16    A.  No, sir.
       17    Q.  And am I also correct, sir, that when you spoke to
       18    Mr. Fuller and his colleagues in November of '09 when they
       19    asked you about anything of value that was offered or promised
       20    to any of the defendants -- do you remember that?
       21    A.  Yes, sir.
       22    Q.  Which was referred to in Government Exhibit 3502-87?
       23    A.  Yes, sir.
       24    Q.  You left out any mention of anything happening on May 15;
       25    isn't that correct?
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        1    A.  Yes, sir.
        2    Q.  So you didn't tell them about the money offered on May 15?
        3    A.  There was no money offered, sir.
        4    Q.  Well, your testimony on direct was that you told
        5    Mr. Cromitie and Mr. Payen their money would be in UPS box.
        6    A.  The money came up, but specified amount of money was never
        7    offered.
        8    Q.  Well, money is a thing of value, right, even if it's one
        9    cent, right?
       10    A.  Yes, sir.
       11    Q.  You weren't talking about one cent, were you?
       12    A.  No, sir.
       13    Q.  In any event, you didn't tell Agent Fuller about the money
       14    that was offered, whatever the amount was, on this unrecorded
       15    meeting on May 15, right?
       16    A.  No, sir.
       17    Q.  You left that out of your discussion?
       18    A.  He didn't ask me that question.
       19    Q.  He didn't ask, you didn't tell, right?
       20    A.  No, sir.
       21    Q.  Now on May 19, which was on the following Tuesday, that was
       22    the day you went to dinner at TGIF for the last meal, as you
       23    testified?
       24    A.  Yes, sir.
       25    Q.  And that was your idea, correct?
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        1    A.  Yes, sir.
        2    Q.  And you said hey, I'll treat you guys to dinner, right?
        3    A.  I don't know how it came up, sir.
        4    Q.  Did you split it five ways?
        5    A.  No, sir.
        6    Q.  You paid for it?
        7    A.  I said Jaish-e-Mohammed is paying for the dinner.
        8    Q.  It came out your pocket as opposed to their pockets?
        9    A.  Yes, sir.
       10    Q.  Mr. Cromitie didn't pay for it, did he?
       11    A.  No, sir.
       12    Q.  That was not recorded, right?
       13    A.  No, sir.
       14    Q.  Even though you did record part of your meetings with them
       15    on May 19?
       16    A.  When we went to the Shipp Street.
       17    Q.  That part was recorded?
       18    A.  Yes, sir.
       19    Q.  But everything else was not recorded?
       20    A.  No, sir.
       21    Q.  You said you went to Stewart that day?
       22    A.  Yes, sir.
       23    Q.  And you went to TGIF that day?
       24    A.  Yes, sir.
       25    Q.  And you specifically told them how much money they were
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        1    going to get?
        2    A.  Yes, sir.
        3    Q.  And you told James and Laguerre for the second time about
        4    the UPS boxes, correct?
        5    A.  Yes, sir.
        6    Q.  And the money would be in the boxes, correct?
        7    A.  Yes, sir.
        8    Q.  And you told Mr. David and Onta Williams the same thing,
        9    correct?
       10    A.  Yes, sir.
       11    Q.  And you told them you were going to give them keys to the
       12    boxes, correct?
       13    A.  Yes, sir.
       14    Q.  And you did not give them keys to the boxes?
       15    A.  No, sir, I didn't.
       16    Q.  That's correct?
       17    A.  That's correct.
       18    Q.  And the reason you didn't give them -- you did not give
       19    them keys to the boxes is because you didn't want them to go
       20    and try to get their money out of the box before they finished
       21    their roles in the movie script, right?
       22    A.  I did not have the keys at that time, sir.
       23    Q.  Well, you could have had the keys, right?
       24    A.  Agent Fuller's decision to give them the keys, sir.
       25    Q.  So the point is Agent Fuller did not give you the keys?
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        1    A.  Yes, sir.
        2    Q.  And therefore you did not give them the keys?
        3    A.  Yes, sir.
        4    Q.  But the real reason you did not give them the keys is
        5    because you didn't want them to check out the boxes before
        6    May 20, right?
        7    A.  That's not correct, sir.
        8    Q.  And again, this is the only time that all five of you
        9    discussed the specific amount of money that they would be paid?
       10    A.  Yes, sir.
       11    Q.  And you say the amount was 5,000?
       12    A.  Yes, sir.
       13    Q.  But we don't know because it's not recorded, right?
       14    A.  No, sir.
       15    Q.  So again, you want the jury to trust you on that one,
       16    right?
       17    A.  Yes, sir.
       18    Q.  There's no other witness from the government that you know
       19    of that could verify that one way or the other, right?
       20             MR. RASKIN:  Objection.
       21             THE COURT:  The objection is overruled.
       22    Q.  Is that correct?
       23    A.  It's a yes or no answer?
       24    Q.  Well, yes.
       25             THE COURT:  I should have said objection sustained.
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        1    The objection to that is sustained.
        2    Q.  I'll ask a different question.  You could have recorded it
        3    but you didn't record it?
        4    A.  It's not my decision, sir.
        5    Q.  When I say you, you on behalf of the government could have
        6    recorded it but on behalf of the government did not record it,
        7    right?
        8    A.  No, sir.
        9    Q.  Now after dinner you testified that you went to Stewart?
       10    A.  Yes, sir.
       11    Q.  And after Stewart you went to Shipp Street?
       12    A.  Yes, sir.
       13    Q.  And at Shipp Street it was a relatively brief meeting,
       14    correct?
       15    A.  About 15, 16 minutes, sir.
       16    Q.  And am I correct, sir, that you described the plan that was
       17    supposed to occur the next day --
       18    A.  Yes, sir.
       19    Q.  -- in some detail --
       20    A.  Yes, sir.
       21    Q.  -- at Shipp Street?
       22    A.  Yes, sir.
       23    Q.  And part of that plan was to shoot the missiles and then
       24    check into the hotel right next to the airport?
       25    A.  Yes, sir.
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        1    Q.  And did anyone say well, that -- well, withdrawn.
        2             That was the plan, you said, was the plan on May 19?
        3    A.  Yes, sir.
        4    Q.  But again, no one actually made any reservations at the
        5    Marriott, right?
        6    A.  No, sir.
        7    Q.  Or booked any rooms?
        8    A.  No, sir.
        9    Q.  You were going to shoot down some airplanes, cause a
       10    tremendous explosion, and then go next door and check into the
       11    hotel; is that what the plan was?
       12    A.  Yes, sir.
       13    Q.  And during that meeting on May 19 at Shipp Street, which
       14    was recorded, this portion was recorded?
       15    A.  Yes, sir.
       16    Q.  Am I correct, sir, that you said to the defendants I just
       17    want to make sure that everybody knows their job tomorrow?
       18    A.  Yes, sir.
       19    Q.  Because again, it was in the script, each of them had a
       20    role to play, right?
       21    A.  Yes, sir.
       22    Q.  And you wanted to make sure they knew what their role was?
       23    A.  Yes, sir.
       24    Q.  That's on page 14 of 127-E1, if you want to check that, but
       25    it's line 1, page 14, 127-E1.  Just want to make sure that
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        1    everybody knows their job tomorrow, right?
        2    A.  What line would that be?
        3    Q.  Page 14, line 1.
        4    A.  Yes, sir.
        5    Q.  And that, Mr. Hussain, brings us to May 20th, 2009,
        6    correct?
        7             THE COURT:  Well, that's really not a question,
        8    Mr. Briccetti.
        9    Q.  The next day was May 20, 2009; is that correct?
       10    A.  Yes, sir.
       11    Q.  And on that day you went first to pick up Mr. -- well, you
       12    had to pick up the defendants, correct?
       13    A.  Yes, sir.
       14    Q.  And you went to Mr. Cromitie's house?
       15    A.  Yes, sir.
       16    Q.  And he wasn't there?
       17    A.  Mr. David Williams I believe was there.
       18             THE COURT:  Was Mr. Cromitie at his house when you
       19    went there?  Was he there?  Yes or no.
       20             THE WITNESS:  I don't recall, ma'am.
       21             THE COURT:  You don't recall.
       22    Q.  Let me show you Government Exhibit 3502-85, see if this
       23    will help you recall.  And the last three paragraphs on the
       24    first page, the first line says at approximately 5:45 p.m., do
       25    you see that?
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        1             Just read those three paragraphs to yourself, see if
        2    it refreshes your recollection.
        3    A.  Yes, sir.
        4    Q.  So does that refresh your recollection that when you got to
        5    Mr. Cromitie's house, Mr. Cromitie was not there?
        6    A.  No, sir.
        7    Q.  Well, was he there?
        8    A.  No, sir, he wasn't.
        9    Q.  So he was not there?
       10    A.  No, sir.
       11    Q.  And you had to call him on his phone?
       12    A.  Yes, sir.
       13    Q.  And he said he was riding his motor bike?
       14    A.  Yes, sir.
       15    Q.  And that he would return shortly?
       16    A.  Yes, sir.
       17    Q.  And he did return shortly?
       18    A.  Yes, sir.
       19    Q.  So but you didn't see the motor bike?
       20    A.  No, sir.
       21    Q.  So from there you went to the Guardian Self-Storage
       22    facility, correct?
       23    A.  No, from there we went to pick up Onta Williams.
       24    Q.  You went from the 114 Lake to pick up Onta Williams,
       25    correct?
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        1    A.  Yes, sir.
        2    Q.  And then you went to Guardian Self-Storage?
        3    A.  Yes, sir.
        4    Q.  And at Guardian Self-Storage you told Mr. Cromitie to get
        5    out of the car and help put the bags in the car?
        6    A.  I asked someone to come out of the car to help me load it,
        7    and Mr. James Cromitie asked Mr. Payen to go and unload the
        8    car.  Payen wouldn't come out of the car, so James Cromitie
        9    came out of the car angrily.  He was angry at that time.
       10    Q.  Mr. Cromitie was angry; is that what you're saying?
       11    A.  Yes, he was angry on Mr. Payen.
       12    Q.  Well, if you take a look at 128-E2, 128-E2, which is
       13    May 20th, 2009, am I correct, sir, line 28 at page 2, line 28,
       14    page 2, you said OK, just one guy come out, and the rest are
       15    going to stay inside, meaning inside the car, right?
       16    A.  Yes, sir.
       17    Q.  And Mr. Cromitie turned to Mr. Payen, and bottom line is he
       18    got out of the car and he went to pick up the stuff, correct?
       19    A.  Sorry?
       20    Q.  He got out of the car and picked up the things from the
       21    storage?
       22    A.  Mr. James Cromitie, yes.
       23    Q.  And Mr. Cromitie said being that you may be the man, I
       24    guess I'll go, right?
       25    A.  Yes, sir, that's what he said to Mr. Payen.
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        1    Q.  And you went into the storage facility, correct?
        2    A.  Yes, sir.
        3    Q.  And you got the bags, right?
        4    A.  Yes, sir.
        5    Q.  And you told Mr. Cromitie to take the gun, right?
        6    A.  I asked --
        7    Q.  You told him to take the gun, correct?
        8    A.  No, that's not correct, sir.
        9    Q.  What did you say to Mr. Cromitie about the gun?
       10    A.  I said do we need the gun, and he said no.
       11    Q.  So he said no and he refused to take the gun, correct?
       12    A.  Yes, sir.
       13    Q.  And he said that he didn't need that, there's no reason to
       14    bring it?
       15    A.  Yes, sir.
       16    Q.  So he didn't bring it?
       17    A.  No, sir.
       18    Q.  And the gun was left there, correct?
       19    A.  Yes, sir.
       20    Q.  Then you got back in the car, correct?
       21    A.  Yes, sir.
       22    Q.  And this is when you told Mr. -- you testified about this
       23    already, but you told Mr. Cromitie to lead the dua?
       24    A.  Yes, sir.
       25    Q.  And you said lead it loud so everybody can understand,
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        1    correct?
        2    A.  Yes, sir.
        3    Q.  Including anyone who might be listening later on to a tape?
        4    A.  I don't know, sir.
        5    Q.  Now you left Newburgh and the first stop you made was at
        6    the rest area off the Thruway in Sloatsburg?
        7    A.  That's correct, sir.
        8    Q.  That's on the west side of the Hudson, so still on the west
        9    side of the Hudson River, correct?
       10    A.  That's correct, sir.
       11    Q.  And you went into McDonald's and got something to eat
       12    there?
       13    A.  Yes, sir.
       14    Q.  And then your testimony on direct was that Mr. Cromitie got
       15    in the back seat when you got back into the car?
       16    A.  Yes, sir.
       17    Q.  Because he wanted to set up the bombs; that's your
       18    testimony, right?
       19    A.  Yes, sir.
       20    Q.  But him saying that he wanted to set up the bombs, that's
       21    not on my tape; is that correct?
       22    A.  Nobody told him to sit at the back.
       23    Q.  You said he wanted to set up the bombs.
       24    A.  Yeah.
       25    Q.  But that's not on any tape, correct, the fact that he
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        1    wanted to set up the bombs?
        2             We know he sat in the back, the question is:  Is there
        3    anything on the tape about him saying that he wanted to set up
        4    the bombs?
        5    A.  Is that an open-ended question or yes or no?
        6    Q.  That's yes or no.
        7    A.  Yes.
        8    Q.  There is something on the tape?
        9    A.  Yes.
       10    Q.  Nothing that you played that you heard on your direct
       11    examination though, correct?
       12    A.  It's a yes or no?
       13    Q.  He gets in the back car -- withdrawn.
       14             There's nothing in the tape that was played on your
       15    direct examination about him wanting to set up the bombs; is
       16    that correct?
       17    A.  Not for that day, sir.
       18    Q.  Sorry?
       19    A.  If it's a yes or no, it's open ended, I don't know, because
       20    I don't want to get angry by the judge, so I'm very cautious of
       21    that now.
       22    Q.  The point is there's nothing on the tape that we saw of
       23    Mr. Cromitie saying I want to get in the back seat so I can set
       24    up the bombs.
       25    A.  Nobody told him to sit in the back.
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        1             THE COURT:  Mr. Hussain --
        2             THE WITNESS:  Sorry, Judge.
        3             THE COURT:  -- it's a yes or no question.
        4    Q.  I thought you were going to try not to --
        5    A.  I'm trying my best.
        6    Q.  In any event, he did get in the back seat, correct?
        7    A.  Yes, sir.
        8    Q.  And he spent a fair amount of time trying to to hook these
        9    things up, correct?
       10    A.  Yes, sir.
       11    Q.  And on your direct you testified -- you made it sound like
       12    there was lots of different things that had to be hooked up,
       13    correct?
       14    A.  Yes, sir.
       15    Q.  In fact you said, quote, "There was like 30 C-bars and each
       16    bar has to be plugged in with the wire, two wires that go into
       17    each bar.  He had difficulty finding the wires."
       18    A.  Yes, sir.
       19    Q.  But that's not true, right?
       20    A.  That's true, sir.
       21    Q.  It was just -- there was just two wires that go into one
       22    block of C4, they don't -- you don't have to put them in all
       23    30, just put them in one, right?
       24    A.  Is it yes or no?
       25    Q.  Yes or no.  Isn't it correct you have two wires that get
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        1    stuck into one block of C4; isn't that correct, sir?
        2    A.  That's correct and incorrect.
        3    Q.  That's correct, right?
        4    A.  That's a yes and no answer.
        5    Q.  So he gets in the back seat, and for the next ten minutes
        6    or so you are telling him how to connect these wires, correct?
        7    A.  Yes, sir.
        8    Q.  And finally, you said to him, don't do anything, I'm going
        9    to pull over at a gas station, right?
       10    A.  Yes, sir.
       11    Q.  And in fact, what you said is that you would do it when you
       12    pulled over?
       13    A.  Yes, sir.
       14    Q.  That clip was not played on direct, so I would like to play
       15    clip number 387 at this time, from May 20th, Government
       16    Exhibit 128.  There's a transcript which should show up on the
       17    screen as well.  387.
       18             MR. BRICCETTI:  Sorry, your Honor, two of the three
       19    speakers aren't working, could I take a very brief break?
       20             THE COURT:  Let's take a break right now.  Don't
       21    discuss the case, keep an open mind.
       22             (Jury not present)
       23             MR. BRICCETTI:  I apologize for the interruption,
       24    we'll fix it right now.
       25             THE COURT:  It's OK, we'll do it now.
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        1             MR. RASKIN:  We have a matter to raise.
        2             THE COURT:  Witness can leave.
        3             (Witness not present)
        4             THE COURT:  Mr. Halperin.
        5             MR. HALPERIN:  Thank you, your Honor.
        6             Your Honor, this morning the Court told the witness in
        7    front of the jury, quote, "Mr. Hussain, I'm tired of you
        8    playing games."
        9             THE COURT:  I am.  I'm tired of it.
       10             MR. HALPERIN:  I understand that, Judge, and I
       11    understand Court's frustration.  But I would like to point out
       12    the witness had not seen that document in seven and a half
       13    years.  He's seeing it for the first time on cross-examination.
       14    Mr. Briccetti is doing a very fine job on cross, no dispute
       15    about that, but he has not seen this document in seven and a
       16    half years.  Part of Mr. Briccetti's job is to try to confuse
       17    the witness, perhaps --
       18             MR. BRICCETTI:  No, no, no.
       19             THE COURT:  I have to tell you something,
       20    Mr. Halperin, there's nothing very confusing about that
       21    document.
       22             MR. HALPERIN:  Your Honor, most respectfully -- and
       23    this Court knows I have tremendous respect for it -- if the
       24    Court thinks the witness is lying, it is not fair for the Court
       25    to convey that by saying, "I think you're playing games" in
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        1    front the jury.  The government is entitled to a fair trial as
        2    well.
        3             THE COURT:  Mr. Halperin, oh, boy, are you getting a
        4    fair trial from me.  Everyone is entitled to a fair trial, and
        5    that includes this witness not -- I didn't say lie, I didn't
        6    say not telling the truth, I said he's not answering the
        7    questions, he's playing games with the questions.  He's done it
        8    repeatedly.  He has done it for days.  He has prolonged this
        9    cross-examination.  He has done it over and over and over
       10    again.  I am tired of reminding him.  I'm tired of telling him.
       11    I'm tired of saying say yes or no.
       12             MR. HALPERIN:  Judge, I understand that about the yes
       13    or no, but when the jury hears the Court say, quote,
       14    "Mr. Hussain, I'm tired of you playing games," that clearly
       15    conveys to the jury that the Court thinks he's being slippery.
       16    And all we would ask is for the Court to retract that specific
       17    comment about the playing games to the jury.
       18             THE COURT:  I will do no such thing.
       19             MR. HALPERIN:  Your Honor, we would ask the Court to
       20    remind the jury that the Court has no impression one way or the
       21    other --
       22             THE COURT:  They will know that at the end of the case
       23    when I charge them.
       24             MR. HALPERIN:  But your Honor, because they just heard
       25    that comment --
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        1             THE COURT:  Mr. Halperin, I heard what you had to say.
        2    The answer is no.
        3             Can we get this fixed, Mr. Briccetti?
        4             MR. BRICCETTI:  Yes, we'll do it right now.
        5             (Recess taken)
        6             (Continued on next page)
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        1             THE COURT:  Okay.  Case on trial continued.  The
        2    parties are present.  The jurors are not present.
        3             Mr. Raskin has asked for the floor.
        4             MR. RASKIN:  Briefly, your Honor, just not to belabor
        5    the point.  But I wanted to add to the record that Mr. Halperin
        6    just made.
        7             I believe it was the first day Mr. Briccetti's
        8    cross-examination, there was a similar issue with the witness.
        9    Your Honor said, in front of the jury, that the witness should
       10    stop, the witness should stop asking Mr. Briccetti to repeat
       11    the question, you didn't notice him having a problem
       12    understanding the questions on direct examination, which I
       13    believe falls into the same category --
       14             THE COURT:  I'm glad you think that and are bringing
       15    it up five days later.
       16             Mr. Raskin, sit down.
       17             Bring in the jury, bring in the witness, please.
       18             If it wasn't objectionable five days ago, Mr. Raskin,
       19    it's not objectionable now.  Have a seat.
       20             Have a seat, I said.
       21             THE MARSHALL:  Jury entering.
       22             (Jury present)
       23             THE COURT:  Have a seat.  Where is the witness?
       24             Excuse me, folks.
       25             (Witness resumes the stand)
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        1             THE COURT:  You are still under oath, Mr. Briccetti.
        2    BY MR. BRICCETTI:
        3    Q.  Apologize for the interruption.
        4             Please play clip 387 which.  For the record, it is
        5    from government exhibit 128.
        6             (Tape played)
        7    BY MR. BRICCETTI:
        8    Q.  Now, it was difficult to hear that, correct?
        9    A.  Yes, sir.
       10    Q.  But is it fair to say that you decided, after 10 minutes or
       11    so of Mr. Cromitie being unable to put the wires together, to
       12    stop and to show him how to do it; correct?
       13    A.  Yes, sir.
       14    Q.  In fact, you said, stop -- I'll stop at a gas station and
       15    I'm going to show you?
       16    A.  Yes, sir.
       17    Q.  Right.  So the group didn't decide to stop, you decided to
       18    stop; right?
       19    A.  That's correct, sir.
       20    Q.  So when you told the agents in your debriefing session that
       21    the group decided to stop, that was not correct, correct?
       22    A.  I don't recall, sir.
       23    Q.  Well, do you remember meeting with, in this case, Agent
       24    LaFrance and Investigator Maldonado?
       25    A.  Yes, sir.
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        1    Q.  After May 20?
        2    A.  Yes, sir.
        3    Q.  Was it the same day, that same night, May 20th, or was it a
        4    different night?
        5    A.  No, sir; same night, sir.
        6    Q.  So when all of this was fresh in your recollection,
        7    correct?
        8             You met with him when it was fresh.  You -- you
        9    just --
       10    A.  I'm --
       11    Q.  -- all of this had just happened, and you met with them
       12    thereafter, correct.
       13    A.  No, sir.  It was not like that.  I was sitting in the
       14    ambulance, and I was bleeding, and that's where I met him.
       15    Q.  Thank you for that.
       16             That was right after the arrest, correct?
       17    A.  Yes, sir.
       18    Q.  Shortly after this exchange that we just saw, correct?
       19    A.  About a hour later sir; yes sir.
       20    Q.  In any event, you told Agent LaFrance that the group
       21    decided to stop?
       22    A.  Yes, sir.
       23    Q.  But that wasn't true, the group decided to stop, right?
       24    A.  Yes, sir.
       25    Q.  And you told Mr. Cromitie -- he said he was having trouble
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2098
             09m0cro3                 Hussain - cross - Briccetti
        1    doing this; correct?
        2    A.  Yes, sir.
        3    Q.  And you just kept trying to talk him through it, right?
        4    A.  I was explaining how to hook it up; the wires and the
        5    components of the stuff.  They couldn't find those.  And it was
        6    difficult for them; yes, sir.
        7    Q.  And you said it was very simple.
        8    A.  Yes, sir.
        9    Q.  It's just those two wires?
       10    A.  Yes, sir.  There is two wires coming on the outside of the
       11    box, I said hook them up.
       12    Q.  Just two wires, right, two?
       13    A.  Two -- no, there --
       14             THE COURT:  Yes or no.
       15    Q.  Just two wires, right?
       16    A.  Yes, sir.
       17    Q.  It's so easy to do it? You said that?
       18    A.  Yes, sir.
       19    Q.  It's very easy?
       20    A.  Yes, sir.
       21    Q.  And then you said I'm going to show you?
       22    A.  Yes, sir.
       23    Q.  And the reason why you wanted him to do it, was because in
       24    the movie script, the script was that he was going to do this,
       25    correct?
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        1    A.  No, sir.
        2    Q.  That's what that script said?
        3    A.  No, sir.
        4    Q.  In any event, he didn't do it, correct?
        5    A.  No, sir.
        6    Q.  So you stopped, not at a gas station --
        7             THE COURT:  I'm confused.
        8             (Would you read back the last question and answer)
        9             (Readback)
       10             THE COURT:  In any event, you didn't do it, correct?
       11    The answer is no, sir.  No, sir, that's not correct?
       12             MR. BRICCETTI:  Yeah.  Your Honor, I should have
       13    listened more carefully.
       14    Q.  When you said "no, sir" to that last question, what you
       15    meant was that, he, Mr. Cromitie, did not successfully connect
       16    the wires?
       17    A.  Yes, sir.
       18    Q.  So then, you did stop, correct?
       19    A.  Yes, sir.
       20    Q.  Not at a gas station, correct.
       21    A.  No, sir.
       22    Q.  At Starbucks, correct?
       23    A.  Yes, sir.
       24    Q.  And in Dobbs Ferry on the Saw Mill Parkway?
       25    A.  Yes, sir.
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        1    Q.  And that's a location which has like a -- some stores which
        2    are sort of on the second level, and then you drive in a
        3    parking area that is underneath the structure of the building
        4    itself, correct.
        5    A.  That is correct, sir.
        6    Q.  And so it was getting later in the day at this point,
        7    right?
        8    A.  Yes, sir.
        9    Q.  And so it was already getting dark, correct?
       10    A.  Yes, sir.
       11    Q.  And then you went inside in this parking garage, so it
       12    really got dark at that point, correct?
       13    A.  That's correct, sir.
       14    Q.  And when you -- you sort of maneuvered your truck there in
       15    the parking garage, back and forth a few times.  You wanted to
       16    back it in so that the back of the car was up against the wall,
       17    is that what you were doing; do you remember?
       18    A.  Yes, sir.  But I don't recall.  But I was finding a lonely
       19    spot, that it was in the corner of the garage.
       20    Q.  Away from where other people might be, correct?
       21    A.  Yes, sir.
       22    Q.  And then you got out of the car, correct?
       23    A.  Yes, sir.
       24    Q.  And you got in the back seat with Mr. Cromitie, correct?
       25    A.  Yes, sir.
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        1    Q.  And you were there for 13 minutes with him, correct?
        2    A.  That's correct, sir.
        3    Q.  What we just saw was 10 minutes.  So you were there for
        4    even longer than the clip that we just saw, correct?
        5    A.  Yes, sir.
        6    Q.  So fair to say you listened to the tape, but you really
        7    can't hear anything about what you and Mr. Cromitie are doing
        8    in the back seat, right?
        9    A.  That is correct, sir.
       10    Q.  And you can't see anything because it's dark, right?
       11    A.  Yes, sir.
       12    Q.  You see some lights flashing a few times, but it is really
       13    kind of of no value, correct?
       14    A.  That's correct, sir.
       15    Q.  So I'm not going to play that clip, because you can't see
       16    anything on it anyway, but it was about 13 minutes in length,
       17    correct?
       18    A.  Yes, sir.
       19    Q.  And then while you are doing that in the back seat, you
       20    were -- you were actually connecting the wires because he
       21    couldn't do it; right?  We know he couldn't do it, right?
       22    A.  Yes, sir.
       23    Q.  So you did it.
       24    A.  Not all of it, sir.  Just one of them.
       25    Q.  Well, we know that Mr. Cromitie couldn't do it, that part
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        1    we know for sure, right?
        2    A.  Yes, sir.
        3    Q.  And we know you got in the back seat.
        4    A.  Yes, sir.
        5    Q.  And 13 minutes later, you got out of the back seat, right?
        6    A.  Yes sir.
        7    Q.  You pretended to go to the mens' room but, actually, you
        8    called Agent Fuller and tried to explain --
        9    A.  No, sir, I did not.
       10    Q.  -- why it is you pulled off the highway?
       11    A.  No, sir, I did not call Agent Fuller at that time, at that
       12    time, sir.
       13    Q.  And then you got back in the car, correct?
       14    A.  Yes, sir.
       15    Q.  And then you drove the rest of the way to Riverdale, which
       16    was only another 10 minutes; is that correct?
       17    A.  Yes, sir.
       18    Q.  And now on direct examination, you -- withdrawn.
       19             By the way, the entire stop at Starbucks was actually
       20    about 20 minutes, isn't that correct?
       21    A.  That will be, sir.
       22    Q.  Most of which you were in the back seat of the car?
       23    A.  Yes, sir.
       24    Q.  Now, when you got to Riverdale, you testified on direct
       25    that Mr. Fuller had told you, very specifically, where to go,
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        1    and where to stop the car, where to let people off and so
        2    forth, correct?
        3    A.  That is correct, sir.
        4    Q.  It was all part of the script, was it?
        5    A.  No, sir.
        6    Q.  Well, he was telling you exactly what to do.
        7    A.  Yes, sir.
        8    Q.  And you were telling the defendants exactly what to do?
        9    A.  Yes, sir.
       10    Q.  Very explicitly.  Get off here; no, not here, go that way;
       11    go the other way?
       12    A.  That's correct, sir.
       13    Q.  Do you remember, there were a lot of directions that you
       14    gave?
       15    A.  That's correct, sir.
       16    Q.  And it was you that was giving the directions, not Mr.
       17    Cromitie, am I right, sir?
       18    A.  No, sir.
       19    Q.  And not Mr. Payen, or Onta, or David Williams?
       20    A.  No, sir.
       21    Q.  It was you, right?
       22    A.  Yes, sir.
       23    Q.  And you said you, quote, "My margin of error was zero?"
       24    A.  That is correct, sir.
       25    Q.  You said that on direct?
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        1    A.  Yes, sir.
        2    Q.  And so what you did, is you told the defendants exactly
        3    what Agent Fuller had told you the plan was?
        4    A.  Yes, sir.
        5    Q.  Now, Mr. Raskin played for you the final government excerpt
        6    which was government exhibit 128-E4, which was, again, it's
        7    dark, it's hard to see anything.  But that's when you drove,
        8    got up to 246 Street, went down the street, made a left on
        9    Independence Avenue, correct?
       10    A.  Yes, sir.
       11    Q.  Drove past Riverdale Temple, correct?
       12    A.  Yes, sir.
       13    Q.  Drove down to the Jewish community center, about 56 blocks
       14    away.
       15    A.  Before dropping off Mr. Onta and Mr. Payen.
       16    Q.  First you dropped off Onta and then Mr. Payen; correct?
       17    A.  Yes, sir.
       18    Q.  Correct.  And then you drove down a few blocks to the other
       19    location?
       20    A.  That's correct, sir.
       21    Q.  Is that thecar --
       22    A.  The Mazda.
       23    Q.  The Mazda was parked there, correct?
       24    A.  Yes, sir.
       25    Q.  And that Mazda was rented, by whom?
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        1    A.  The FBI, sir.
        2    Q.  And the other car up at the Riverdale Temple was a Pontiac?
        3    A.  Yes, sir.
        4    Q.  Rented by whom?
        5    A.  FBI, sir.
        6    Q.  And the locations in which they were parked was decided, by
        7    whom?
        8    A.  By the FBI, sir.
        9    Q.  And so then you -- well, just prior to that last scene that
       10    you testified about on your direct, you actually talked about
       11    these UPS keys with each of the defendants, correct?  On tape?
       12    A.  After I left Starbucks, you mean.
       13    Q.  After you left Starbucks --
       14    A.  Yes, sir.
       15    Q.  -- but before you got to Riverdale, correct?
       16    A.  Yes, sir.
       17    Q.  And the UPS keys were now in the possession of Mr.
       18    Cromitie, correct.
       19    A.  That's correct, sir.
       20    Q.  Just so we're clear, when did he get those keys?
       21    A.  After we left the Starbucks.
       22    Q.  So you kept them in your possession until then, correct?
       23    A.  Yes, sir.
       24    Q.  So it was only until you were literally at the last lap of
       25    this 11 month investigation that you handed out these keys,
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        1    correct?
        2    A.  Yes, sir.
        3    Q.  By the way, I said UPS keys.  They were not real UPS keys,
        4    right?
        5    A.  No, sir.
        6    Q.  You told them, meaning the defendants, that they were UPS
        7    keys; is that correct?
        8    A.  That's correct, sir.
        9    Q.  Can we play clip 390.  It is only about a minute in length.
       10    And it's also a segment of government exhibit 128.
       11             (Tape played)
       12    Q.  And your description of where the boxes were at the UPS
       13    store was accurate, correct?
       14    A.  Yes, sir.
       15             MR. BRICCETTI:  If I could have the keys that Mr.
       16    Hussain just testified about.
       17             Thank you.
       18    Q.  Mr. Hussain, I'm going to show you what's marked as
       19    government exhibits 801, 802, 803, and 804, okay.  And take
       20    them one at a time.
       21             801 --
       22             Do you mind if I take this out of here, Mr. Raskin?
       23             MR. RASKIN:  Go ahead.
       24    BY MR. BRICCETTI:
       25    Q.  Well, what is 801?
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        1    A.  It's a key, wrapped in paper.
        2    Q.  It's a key wrapped in paper?
        3    A.  Yes, sir.
        4    Q.  And who wrapped it in paper?
        5    A.  I did, sir.
        6    Q.  And is it taped up?
        7    A.  Yes, sir.
        8    Q.  And is there a number written on it?
        9    A.  152.
       10    Q.  And who wrote that number.
       11    A.  I did, sir.
       12    Q.  And let's see, 802.  I think this is 802.   Well, I won't
       13    take it out of the bag, but can you tell us what 802 is.
       14    A.  Key wrapped in paper, sir.
       15    Q.  And who wrapped it up?
       16    A.  I did, sir.
       17    Q.  And who taped it up?
       18    A.  I did, sir.
       19    Q.  And what number is written?
       20    A.  151, sir.
       21    Q.  And 803 -- this is 803.  What's that?
       22    A.  This is a key, sir.
       23    Q.  Also wrapped in white paper --
       24    A.  Yes, sir.
       25    Q.  -- that you wrapped, taped, and wrote a number on it?
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        1    A.  Yes, sir.
        2    Q.  And 804, what's that?
        3    A.  It's a key sir.
        4    Q.  It's -- you can't see the key, because it's wrapped in
        5    paper, correct?
        6    A.  Yes, sir.
        7    Q.  And 149 is written on there?
        8    A.  Yes, sir.
        9    Q.  Who wrote that?
       10    A.  I did, sir.
       11             MR. BRICCETTI:  Your Honor, I'm offering these as
       12    defense exhibits.  I'm happy to remark them, unless the
       13    government objects to them coming in under these numbers.
       14             THE COURT:  801, 802, 803, and 804.
       15             MR. BRICCETTI:  Correct.
       16             THE COURT:  Well, they are in.
       17             (Government's Exhibits 801-804 received in evidence)
       18    BY MR. BRICCETTI:
       19    Q.  Mr. Hussain, that is the key marked 152, which is
       20    exhibit 801; correct?
       21    A.  Yes, sir.
       22    Q.  And the key marked 802, which is in evidence, that's
       23    actually got 151 written on it, right?
       24    A.  Yes, sir.
       25    Q.  Okay.  And the key that is marked government exhibit 803,
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2109
             09m0cro3                 Hussain - cross - Briccetti
        1    is, looks like it has been rewrapped, but this is one that said
        2    153 on it, right?
        3    A.  Possibly; yes, sir.
        4    Q.  You can see some handwriting on the right corner there, but
        5    it looks like it has been rewrapped, correct?
        6    A.  Yes, sir.
        7    Q.  And then, finally, what is -- excuse me, government
        8    exhibit 804 is 149, right?
        9    A.  Yes, sir.
       10    Q.  149.  Do you see that?
       11    A.  Yes, sir.
       12    Q.  Okay.  So Mr. Hussain, you have told the defendants, you
       13    told David Williams that 151 was his box?
       14    A.  Yes, sir.
       15    Q.  Right.  And 152 was Onta Williams' box?
       16    A.  Yes, sir.
       17    Q.  And you told Laugerre Payen that 153 was his box.
       18    A.  Yes, sir.
       19    Q.  And 149 was Mr. Cromitie's box?
       20    A.  That's correct, sir.
       21    Q.  And the 149 box was a lot bigger than the other three,
       22    correct?
       23    A.  Yes, sir.
       24    Q.  Now, am I correct, sir, that you were asked about this, the
       25    keys that you distributed, when you were interviewed or
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        1    debriefed by the FBI immediately after the arrests?
        2    A.  I don't recall, sir.
        3    Q.  Well, you still have 3502-85 up there?
        4    A.  Yes, sir.
        5    Q.  Isn't it correct, sir, that you told Agent LaFrance and
        6    Investigator Maldonado, that it was part of Cromitie's get-away
        7    plan -- strike that.
        8             You told the agents that part of Cromitie's get-away
        9    plan involved $5,000 cash for each operator to cover their
       10    expenses so they could stay in hiding?
       11    A.  What page would that be, sir?
       12    Q.  Well, I'm just asking you first if you recall saying that.
       13    A.  I don't recall, sir.
       14    Q.  If you don't recall, take a look at page 3, second to the
       15    last paragraph on page 3 of government exhibit 3502-85.  Does
       16    that refresh your recollection that you told them that part of
       17    Cromitie's get-away plan involved 5,000 cash for each operator?
       18    A.  Yes, sir.
       19    Q.  But that certainly wasn't true, was it?  Withdrawn.
       20             That wasn't true, was it?
       21    A.  That was true.
       22    Q.  Mr. Cromitie's plan involved $5,000 cash for each operator?
       23    A.  Yes, sir.
       24    Q.  It was his money?
       25    A.  Yes, sir.  It was the get-away money, sir.
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        1    Q.  He was giving out the money; is that what you're saying?
        2    A.  No, I was giving the money.
        3    Q.  Didn't you testify just a few minutes ago that it was
        4    Mr. Fuller's plan to give each of them or offer each of them
        5    $5,000?
        6    A.  Yes, sir.
        7    Q.  It wasn't Cromitie's plan, it was Fuller's plan, right?
        8    A.  Yes, sir.
        9    Q.  It was part of the script, right?
       10    A.  No, sir.
       11    Q.  And you had a role to play.  And your role was to say that
       12    this money that was, in fact represented by the key -- there is
       13    no actual cash, we just have the keys, right?
       14    A.  Yes, sir.
       15    Q.  So, in effect, what we're looking at on the screen is a big
       16    pile of money right now, right?
       17    A.  Yes, sir.
       18    Q.  And that's effectively what we have here?
       19    A.  Yes, sir.
       20    Q.  Four keys.  They represent cash.
       21    A.  Yes, sir.
       22    Q.  And that cash was to be provided, supposedly, by you, to
       23    these four guys, right?
       24    A.  That is correct, sir.
       25    Q.  So -- and that -- that plan that you described to them,
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        1    that was Fuller's plan, correct?
        2    A.  Yes, sir.
        3    Q.  Now, in this last segment that Mr. Raskin played on direct,
        4    128-E4, am I correct, sir, that you gave each of the defendants
        5    explicit instructions, over and over, as to what to do and
        6    where to go?
        7    A.  That is correct, sir.
        8    Q.  And you told them where to stand?
        9    A.  Yes, sir.
       10    Q.  And what to use the phones for, if at all?
       11    A.  Yes, sir.
       12    Q.  And for example, at 128,-E4, page 1, you say to Mr. Payen:
       13    You're going to walk down there, okay.
       14    A.  128 dash --
       15    Q.  Dash E4.
       16    A.  E 4.
       17    Q.  I may have given you the wrong page number.  But am I
       18    correct, sir, that you gave very explicit -- oh, I'm sorry, I
       19    apologize.  Page 5, line 41.
       20             To Mr. Payen:  Yeah, yeah, you're going to walk down
       21    there, okay.
       22    A.  Yes, sir.
       23    Q.  And page 6, line 9:  You walk there okay.  Okay, go from
       24    that side.  Go, go, go.
       25             You actually said it like that:  Go, go, go.
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        1    A.  Yes, sir.
        2    Q.  Right?  And walk that side, okay?
        3    A.  Yes, sir.
        4    Q.  And let's see.  On page 2 you were talking to David
        5    Williams.  And you say:  Okay, you stay at 246.
        6    A.  Yes, sir.
        7    Q.  And then in the next section:  So you stay put.  That's
        8    where we drop you.
        9             Correct?
       10    A.  That's correct, sir.
       11    Q.  That was Mr. David Williams you were talking to?
       12    A.  Yes, sir.
       13    Q.  And then Onta Williams, you said:  Do not leave
       14    independence.
       15             On page 3, at line 17:  Stay on independence, do not
       16    leave independence.
       17             That was to Onta Williams?
       18    A.  Yes, sir.
       19    Q.  And Mr. Cromitie, you also gave him some instructions, as
       20    well?  On page 4, you said to Mr. Cromitie:  And then we're
       21    gonna drop it off, and then I'm gonna come back, and then drop,
       22    and then drop you off, and then you come up here, okay.
       23             So do you see that on top of the page, on page 4?
       24    A.  Yes, sir.
       25    Q.  And then on page 7, also to Mr. Cromitie, you say: Take one
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        1    bag, okay.
        2    A.  Yes, sir.
        3    Q.  Page 7, line 23.
        4    A.  Yes, sir.
        5    Q.  And that was when you were at the Pontiac, at Riverdale
        6    Temple?
        7    A.  Yes, sir.
        8    Q.  And you said:  Take one bag, okay.  Put it on.  Okay.
        9    A.  Yes, sir.
       10    Q.  Put what on?
       11    A.  The bag.  The strap.
       12    Q.  What do you mean "put it on."  Put it on his back, or turn
       13    it on?
       14    A.  No.  The strap of the bag.
       15    Q.  You were telling him to strap the bag on his --
       16    A.  On his shoulders.
       17    Q.  You were not telling him to turn the -- you know, the
       18    timing device on, were you?
       19    A.  No, sir.
       20    Q.  Okay.  And then you said, let's see.  You told Mr. Cromitie
       21    how to use the key for the car, the remote controlled -- you
       22    know, it's like a little key fob, right?
       23    A.  Yes, sir.
       24    Q.  Where you push the button; one button opens the doors, the
       25    other button closes them or locks them?
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        1    A.  Yes, sir.
        2    Q.  And you had to instruct them how to use that?
        3    A.  Yes, sir.
        4    Q.  And you did that, let's see, on page 8.  The remote door
        5    opener I'm talking about.
        6             Page 8, line 35.  He asked you:  Just press this
        7    button?  Which one?  This one?
        8             You said yeah, right?
        9    A.  Yes, sir.
       10    Q.  So you even told him how to use one of these remote door
       11    opening devices, right?
       12    A.  Yes, sir.
       13    Q.  And then, right after that, you told Mr. Cromitie that you
       14    loved him?
       15    A.  Yes, sir.
       16    Q.  I love you, right?
       17    A.  Yes, sir.
       18    Q.  That was not true, right?
       19    A.  No, sir.
       20    Q.  That was part of the role you were playing, right?
       21    A.  No, sir -- I was playing a role.  Yes, sir.
       22    Q.  You didn't really actually love him, right?
       23    A.  No, sir.
       24    Q.  Okay.  And then you -- you asked, after he got back to the
       25    car, you asked Mr. Cromitie whether he had turned it on, right,
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        1    on page 10 at line 9?  You said: Did you turn that one on.
        2    Meaning the one in the Pontiac?
        3    A.  Yes, sir.
        4    Q.  And you didn't mean did you put it on your back, right, you
        5    meant did you turn it on?
        6    A.  Yes, sir.
        7    Q.  And his response -- do you recall his response, do you
        8    recall what his response was?
        9    A.  No, sir.
       10    Q.  Did he say holy shit, I forgot to turn it on?
       11    A.  Yes, sir.
       12    Q.  And then you asked him -- but he said it again, I forgot to
       13    turn it on.  And then you said:  It still works.
       14             Right?
       15    A.  Yes, sir.
       16    Q.  And then you said:  Did you put the timer on, timer on.
       17             Right?
       18    A.  No.  He said that, sir.
       19    Q.  No, you said, at line 25:  Did you put the timer on?
       20    A.  He said on line 23, sir.
       21    Q.  Okay.  Here's my question.
       22    A.  Yes, sir.
       23    Q.  Fair enough.  On line 23 he said it will still work, right,
       24    it just don't have no timer?
       25    A.  Yes, sir.
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        1    Q.  And then you said:  Did you put the timer on
        2             Correct.
        3    Q.  Isn't that what you said there?
        4    A.  Yes, sir.  I'm tying to read sir.
        5    Q.  CI, that's you; right?
        6    A.  Yes, sir, I'm trying to read, sir, I'm sorry.  Sorry.
        7    Q.  Five words, six words.
        8             And he said:  No.
        9             Right?
       10    A.  Yes, sir.
       11    Q.  So you asked him, first of all -- I'm sorry.  You asked
       12    him:  Did you turn that one on.
       13             And he said:  No, I forgot to turn it on.
       14             And then you said:  Did you put the timer on.
       15             And he said:  No.
       16    A.  Yes, sir.
       17    Q.  So you are talking about two different switches, right.
       18    "Turning it on," that refers to that little toggle switch,
       19    turns the blue light on, right?
       20    A.  Yes, sir.
       21    Q.  And turn the timer on is that white knob that turns the
       22    timer on, right?
       23    A.  Yes, sir.
       24    Q.  So if he didn't turn the timer on, according to your
       25    testimony it was at zero.
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        1    A.  Yes, sir.
        2    Q.  And, therefore, the bomb could explode at that point?
        3    A.  No.  You have to call in the bomb with the cell phone.
        4    Q.  So the only way that you told these guys that they could
        5    detonate these bombs was by calling in, correct?
        6    A.  And the timer.  Two hours, three hours.
        7    Q.  But you had to call in in order to do it, right?
        8    A.  Yes, sir.
        9    Q.  While the timer was engaged, while it was on --
       10    A.  You don't to have call.
       11    Q.  -- you could call 50 times, and the bomb wouldn't go,
       12    right?
       13    A.  I don't know about that, sir.
       14    Q.  It would only go if the timer went to zero, right?
       15    A.  Yes, sir.
       16    Q.  The timer was like a safety device, would allow you to be
       17    somewhere else; right?
       18    A.  Couple of hours.
       19    Q.  If it was real.  It's not real.  We know that, right?
       20    A.  Yes, sir.
       21    Q.  So you didn't turn it on.  And you asked him if he turned
       22    the timer on and he said, no, he didn't do that either.
       23             So, and by the way, this was the guy who was running
       24    the show, according to your testimony?  Is that your testimony?
       25    A.  Yes, sir.
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        1    Q.  Okay.  So then you told him, now you're talking about the
        2    other -- the two other ones that went into -- the two other
        3    fake IEDs that went into the Mazda at the Jewish Community
        4    Center?
        5    A.  That's right, sir.
        6    Q.  Because that was the second stop on this trip, right?
        7    A.  Yes, sir.
        8    Q.  And you told Mr. Cromitie:  Put it on three hours.
        9    A.  Yes, sir.
       10    Q.  And turn the light on.
       11    A.  Yes, sir.
       12    Q.  And he says:  The blue light.
       13             Right?
       14    A.  Yes, sir.
       15    Q.  And then he says: Okay, I'm turning them both on.
       16             After you told him to do that.
       17    A.  Yes, sir.
       18    Q.  This is on on page 11, right?  And he asked you if he could
       19    take them out of the back of the car; is that right?
       20    A.  Yes, sir.
       21    Q.  And you said:  Okay, turn them both on.  Did you turn --
       22    did you do both.
       23             Right?  On page 12?
       24    A.  Yes, sir.
       25    Q.  And, again: did you do both of them.
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        1    A.  Yes, sir.
        2    Q.  And you asked him -- he asked you:  You turn the phone on,
        3    too?
        4             Right?
        5    A.  Yes, sir.
        6    Q.  And this is the guy that was in charge of this operation?
        7    A.  Yes, sir.
        8    Q.  And he didn't know, after all of this instruction you gave
        9    him, he needed to turn the phone on; is that correct?
       10    A.  No, he did not know, sir.
       11    Q.  Then he said, this is after he turned the timer on, he
       12    said, apparently, he said:  How come the light didn't come on?
       13             Do you see that?
       14    A.  Yes, sir.
       15    Q.  And that's because when the timer is on, the light doesn't
       16    go on.  The switch might be on, but the light isn't on; right?
       17    A.  I don't know that, sir.
       18    Q.  Because when the timer is on, it breaks the current and
       19    there is no electricity.
       20    A.  I don't know that, sir.
       21    Q.  In any event, he said:  How come the light didn't come on
       22    on this one.
       23             Right?
       24    A.  Yes, sir.
       25    Q.  And you said:  That's fine, just turn on -- just turn on
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        1    the timer then.
        2             Right?
        3    A.  Yes, sir.
        4    Q.  Now, there were two times that you had demonstrated these
        5    fake IEDs to the defendant, right; on May 6th and again on
        6    May 8th?
        7    A.  That is correct, sir.
        8    Q.  And on both occasions, you -- it was very clear that you
        9    used the cell phone in order to make the spark?
       10    A.  That's correct, sir.
       11    Q.  You said that numerous times during the course of this
       12    investigation, just go back here, hundred miles away, just
       13    chit, chit, chit, press the button, and it will detonate the
       14    bomb.  Correct?
       15    A.  That's correct, sir.
       16    Q.  So when you testified on direct that you had told the
       17    defendants that you didn't have to do it that way, you could
       18    just turn timer on and it would work, that was not true,
       19    correct?
       20    A.  Not -- I -- that's -- it's yes or no?  Or explanation.
       21    Q.  Well, it was not true, what you said.
       22    A.  No, that's not true, what you say, sir.
       23    Q.  Okay.  But you didn't tell them, at any time just turn the
       24    timer on, let it go to zero and, boom.  Literally, boom.
       25    A.  I think I told them, sir.
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        1    Q.  That's not on any type, am I correct?
        2    A.  That is on the tape, sir.
        3    Q.  Which one?
        4    A.  On the eighth.
        5    Q.  Okay.  If -- if the light switch -- I'm sorry, if the
        6    toggle switch was on, the blue light is supposed to come on,
        7    correct?
        8    A.  Okay.
        9    Q.  Right?  Well, you did it yourself many times, right?
       10    A.  Yeah, I'm just trying to listen to you, sir.
       11    Q.  Well, I'm asking you.  You turn the toggle switch on, the
       12    blue light comes on, correct?
       13    A.  That is correct, sir.
       14    Q.  Unless the timer is also on, in which the case the blue
       15    light is off, right?
       16    A.  I don't know, sir.
       17             MR. RASKIN:  Objection.  Asked and answered land
       18    beyond --
       19             THE COURT:  Asked and answered.
       20             MR. BRICCETTI:  Okay, I'll move on, your Honor.
       21             THE COURT:  Please.
       22    Q.  Now, am I correct, Mr. Hussain, that throughout this
       23    11 months investigation, you controlled what would and would
       24    not be taped -- you and the FBI controlled what would and
       25    wouldn't be taped, correct?
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        1    A.  No.  Not me, sir.
        2    Q.  In the first 4 months, there were no tapes made; correct?
        3    A.  That is right, sir.
        4    Q.  And after that, there were a lot of tapes made; correct?
        5    A.  That is right, sir.
        6    Q.  And after that there were a lot of tapes made; correct.
        7    A.  That's correct.
        8    Q.  But not of everything, correct.
        9    A.  That is right, sir.
       10    Q.  There were short periods of time which were not taped, like
       11    for example, picking somebody up at his house and going to buy
       12    food at Denny's.  That wouldn't be taped; correct?
       13    A.  If we were going to the Shipp Street.
       14    Q.  Right.  But there were short periods that were not taped?
       15    A.  Yes, sir.
       16    Q.  Also very long periods that were not taped, correct?
       17    A.  Yes, sir.
       18    Q.  For example, May 15 was not taped at all?
       19    A.  No, sir.
       20    Q.  Big part of May 1 wasn't taped?
       21    A.  No, sir.
       22    Q.  April 10, most of that wasn't taped, correct?
       23    A.  No, sir.
       24    Q.  No, meaning it wasn't taped, correct?
       25    A.  No, sir.  It wasn't taped.
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        1    Q.  And you had the ability to turn it on and turn it off
        2    correct?
        3    A.  Yes, sir.
        4    Q.  Both in the house?
        5    A.  Yes, sir.
        6    Q.  In the car?
        7    A.  Yes, sir.
        8    Q.  If you were wearing it in your pocket?
        9    A.  Yes, sir.
       10    Q.  At the Philadelphia hotel?
       11    A.  Yes, sir.
       12    Q.  And on May 20th, you turned off the tape, right?  Before
       13    the arrests occurred?
       14    A.  On the desire of the FBI, sir.  At the request of the FBI,
       15    instructions.
       16    Q.  It's fair to say that, for one last time, you decided when
       17    to turn it on and when to turn it off, correct?
       18    A.  They controlled it, sir.
       19    Q.  Well, you controlled it, because you turned it off, right?
       20    They didn't turn it off.
       21    A.  When they said to me to turn it off, and then that's when I
       22    turned it off.
       23    Q.  The instructions were to wait until you -- until James had
       24    placed the fake bombs in the Mazda at the Jewish community
       25    center, and then to turn it off, right?
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        1    A.  Yes, sir.
        2    Q.  So they told you to turn it off?
        3    A.  Yes, sir.
        4    Q.  Right?  And you did turn it off.
        5    A.  Yes, sir.
        6    Q.  And you turned it off before he placed them in the Mazda,
        7    correct?  You --
        8    A.  No, sir.
        9    Q.  You didn't turn it off after, you turned it off before,
       10    right?
       11    A.  As soon as -- I mean the -- the time -- I mean that I --
       12    I -- like five minutes after he had he left me, and then I
       13    turned it off.
       14    Q.  Well, you remember that you gave detailed testimony on
       15    direct examination about how you -- withdrawn.  Let me just --
       16             THE COURT:  Hang on please, the reporter.
       17             THE REPORTER:  I just didn't hear his comment.
       18             MR. BRICCETTI:  I apologize.
       19    A.  No I said, you said, you are talking about when Onta came
       20    to the place.  That's what you're talking about.
       21    Q.  Okay.  Well, let me ask the question.
       22    A.  Okay.  Sorry, sorry.
       23    Q.  On direct examination, you were asked:
       24    "Q.  Now, at the point the tape ends, which is when you cut the
       25    GPS recording device off, could you see Mr. Cromitie at this
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        1    point?
        2    "A.  No, not where the Mazda was, I couldn't."
        3             Right?
        4    A.  Yes, sir.
        5    Q.  You couldn't see him.
        6    A.  No, sir.
        7    Q.  And you also said that Mr. Cromitie was trying to talk to
        8    you on the walkie-talkie, saying he couldn't open the Mazda's
        9    hood, right?
       10    A.  Yes, sir.
       11    Q.  And, for some reason, you couldn't talk to him, correct?
       12    A.  Yes, sir.
       13    Q.  None of that is on the tape, right?
       14    A.  No, sir.
       15    Q.  So that occurred after you turned it off?
       16    A.  Yes, sir.
       17    Q.  So you turned it off before he put anything in the car,
       18    correct.
       19    A.  That's correct, sir.
       20    Q.  No question about it.
       21    A.  Yes, sir.
       22    Q.  And that was contrary to what you were told to do, right?
       23             Didn't you testify that Mr. Fuller said after he puts
       24    the fake bombs in the Mazda, that's when you turn it off?
       25    A.  That's not quite true, sir.  You want me explain, or do you
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        1    want a yes or no.
        2    Q.  No, let me ask you the questions.
        3    A.  Okay.
        4    Q.  Do you recall testifying at page 1204:
        5    "Q.  And, okay, before we play this last recording, just remind
        6    us what your instructions were with respect to the GPS
        7    recording device, specifically, when were you supposed to turn
        8    it off?
        9    "A.  As soon as Mr. James Cromitie had placed the second bomb,
       10    the two bombs in Mazda by Jewish community center, and I would
       11    get check from him or from Onta Williams, who will be close
       12    by."
       13    Q.  Right?
       14    A.  Yes, sir.
       15    Q.  But, actually, that's not what you did, right, you turned
       16    it off before you had heard -- or found out that he had put
       17    them in the Mazda, correct?
       18    A.  Yes, sir.
       19    Q.  So you didn't follow the government's -- the FBI's
       20    instructions; right?
       21    A.  I think I did, sir.
       22    Q.  Well, you didn't -- you turned it off before he put it in
       23    the car, correct?
       24             MR. RASKIN:  Objection, argumentative.
       25             THE COURT:  The objection is overruled.
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        1    A.  Sorry, sir?
        2    Q.  You turned it off before Mr. Cromitie put anything in the
        3    car, correct?
        4    A.  Yes, sir.
        5    Q.  So, as a result of that, we don't hear anything about your
        6    conversation with Mr. Cromitie on the tape, correct?
        7    A.  No, sir.
        8    Q.  Or your conversation with Mr. Williams, correct?
        9    A.  No, sir.
       10    Q.  You said that Onta came up to the car, but that's not on
       11    any tape, right?
       12    A.  No, sir.
       13    Q.  And you said that you couldn't see James or talk to him;
       14    isn't that correct?
       15    A.  That's correct, sir.
       16    Q.  And so the last few minutes of this very critical event on
       17    May 20th is not on tape, right?
       18    A.  No, sir.
       19    Q.  And the FBI had told you that, to -- to turn it off before
       20    the arrests occurred, right?
       21    A.  Yes, sir.
       22    Q.  Did they tell you why they wanted it off before the arrests
       23    occurred?
       24    A.  They wanted me -- explanation?  Or yes or no.
       25             THE COURT:  It's a yes or no question.
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        1    A.  Yes.
        2    Q.  What did they tell you was the reason?
        3    A.  They said once you give the times to call me, turn off and
        4    call me, so that they can send the truck over, the tow truck
        5    over.
        6    Q.  Okay.  That's not responsive to my question.
        7             My question is did they tell you why they wanted you
        8    to black it out, turn it off, before the arrests occurred.
        9    A.  No, sir.
       10    Q.  And so we don't hear any of those last few minutes.  There
       11    is several minutes of things happening, including the arrests
       12    themselves, which we don't hear or see, correct?
       13    A.  No, sir.
       14    Q.  I mean the movie, at this point, literally faded to black;
       15    isn't that right?
       16             THE COURT:  That's a little argumentative, Mr.
       17    Briccetti.
       18    Q.  Was it dark out?
       19    A.  Yes, sir.
       20    Q.  You turned it off?
       21             MR. RASKIN:  Objection, your Honor.
       22             THE COURT:  Objection sustained.
       23    Q.  Is that correct?
       24             THE COURT:  Objection sustained.
       25             Enough, enough, enough.  Save it for the finale.
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        1    Q.  Now, you tried to follow the instructions you were given,
        2    correct?
        3    A.  Yes, sir.
        4    Q.  Although in this piece of it you would agree you didn't
        5    follow those instructions, right?
        6    A.  I did, sir.
        7    Q.  You think you did follow the instructions?
        8    A.  Yes, sir.
        9    Q.  But you did turn it off before anything was placed in the
       10    Mazda, correct?
       11             MR. RASKIN:  Objection.  Asked and answered and
       12    argumentative.
       13             THE COURT:  Objection sustained.
       14             Mr. Briccetti, please.
       15             MR. BRICCETTI:  Okay.
       16    Q.  And am I correct, sir, that as you told Ms. Brody, when she
       17    was cross-examining you, that you were in charge of the last 20
       18    minutes.
       19    A.  Yes, sir.
       20    Q.  Of this -- this -- of this, whatever you want to call it,
       21    investigation?
       22    A.  Yes, sir.
       23    Q.  You were in charge?
       24    A.  Yes, sir.
       25    Q.  Not Laguerre?
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        1    A.  No, sir.
        2    Q.  Not Onta?
        3    A.  No, sir.
        4    Q.  How about David?
        5    A.  No, sir.
        6    Q.  And not James Cromitie, correct?
        7    A.  No, sir.
        8             MR. BRICCETTI:  I have no further questions.
        9             Thank you, your Honor.
       10             THE COURT:  Who is up next?
       11             MR. GREEN:  I am, Judge.
       12             THE COURT:  Mr. Green?  Okay.
       13             Do you want to do 10 minutes now, or would you rather
       14    wait?
       15             MR. GREEN:  Whatever your pleasure is, Judge.
       16             THE COURT:  You know what, let me see if I can get my
       17    sentence started early.
       18             You all go to lunch, be back at -- and if I tell you
       19    to be back at 2:30, then you'll all be back at 2:45 and
       20    Mr. Braverman is going to come down from the Appellate Division
       21    as fast as he could possibly get here.
       22             Don't discuss the case.  Keep an open mind.
       23             (Jury excused)
       24             (Witness excused)
       25             (Continued on next page)
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        1             THE COURT:  Ms. Brody, I hear your voice.
        2             MS. BRODY:  Yes, Judge.  I have an application at this
        3    time, your Honor.
        4             Yesterday afternoon the Court issued a ruling and put
        5    the government on notice that their failure to --
        6             THE COURT:  Let's be fair, because I don't want this
        7    mischaracterized.  That's why I wrote it out before I read it
        8    into the record.
        9             I made a suggestion to the government in line with the
       10    Wallach case, which I recognized to be the law in this Circuit.
       11    And I have, Ms. Brody, absolutely no reason to think that the
       12    government is not discharging every obligation that is imposed
       13    upon it by law.
       14             MS. BRODY:  Well, your Honor, this morning, we heard
       15    testimony from this witness that is clearly not the truth.
       16             THE COURT:  Well, it's clearly inconsistent with
       17    something that you were told in a conversation that you had
       18    with someone.  And, you know, I'm just gonna bet that the
       19    government heard the same thing that you heard.  And the
       20    government will do what the government knows it has to do.
       21             Please, can we not assume that the government is going
       22    to behave badly here?  I'm not assuming that.
       23             MS. BRODY:  No, I know, but the government shouldn't
       24    have an opportunity to clean up the mess.  The government, if
       25    they are aware, at this point in time, at this point in time,
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        1    that their witness, their paid informant, has perjured himself,
        2    they have a responsibility, now, to clean that up and to make a
        3    statement to the jury.  And it is not fair that they be allowed
        4    to weight until after he is off the stand and then they somehow
        5    rehabilitate some of this nonsense that we have heard.
        6             THE COURT:  First of all, let me make one thing clear,
        7    lawyers make statements to juries during openings and closings.
        8    Okay.  There are other ways of remediating anything that the
        9    government might conclude that it is necessary to remediate.
       10    It is the government's call; not mine, not yours.  Someday it
       11    may be mine, someday it may be yours to raise, but it is
       12    government's call.
       13             Mr. Raskin.
       14             MR. RASKIN:  There are rules that apply to them.
       15    Rule 608, for instance, doesn't allow them to prove up
       16    collateral matters, if the Court agrees, right.
       17             This is a separate thing, as your Honor said.  You
       18    know, whatever Wallach says, whatever the law is, not exactly
       19    clear.  As your Honor has pointed out, that case has not been
       20    followed.
       21             THE COURT:  Well, I told you what I think it says.  I
       22    think it says you can't hide behind Rule 608 and rehabilitate a
       23    witness without doing some investigation.  That's what it looks
       24    like it says.
       25             MR. RASKIN:  Correct.  And we have read it and we
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        1    understand it.  But, you know, we're throwing around terms like
        2    "perjury," and that's our job.
        3             THE COURT:  That's your job, I agree.
        4             MR. RASKIN:  And I don't want to hear it from these
        5    defense lawyers any more.
        6             THE COURT:  Okay, you know --
        7             MR. RASKIN:  They don't know what they are talking
        8    about, they really don't.
        9             MR. BRICCETTI:  Hold on a second.
       10             MR. RASKIN:  On this subject, they don't understand
       11    what goes into the decision to charge somebody.  And I just
       12    don't think we should --
       13             THE COURT:  The former assistant of the White Plains
       14    office of the United States Attorney's Office for the Southern
       15    District of New York just got to his feet.
       16             MR. RASKIN:  With the exception of Mr. Briccetti.
       17             THE COURT:  So maybe he knows something about that.
       18             MR. RASKIN:  Honestly, you don't throw terms like that
       19    around.  And we can talk about inconsistencies, we can talk
       20    about the statements, we can even say that they believe the
       21    witness lied, but I just don't want to hear a term thrown
       22    around so easily.
       23             THE COURT:  Okay.  First of all, as I have said this
       24    before and I'll say it again, the lawyers at the back two
       25    tables, with the exception of Mr. Gombiner, have appeared
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        1    before me over and over again for years.  I have absolutely no
        2    reason to question their integrity.  I also have no reason to
        3    question your integrity.  I know I have no reason to question
        4    Mr. Halperin's integrity, because he, too, has appeared before
        5    me, many times, over the years.  I have a lot of lawyers with a
        6    lot of integrity in the room.  And I have been very careful not
        7    to say the "P" word, because I understand that it has
        8    implications.
        9             I have been very careful, I hope, not to make demands
       10    of the government, because I understand that there are all
       11    kinds of implications to all kinds of scenarios that may play
       12    out, depending on how this, or that, or the other thing turns
       13    out.  And I think I recognize that, in the end, much of what
       14    the defense has pointed to is great jury argument, great
       15    impeachment, great -- something that they can use at the end of
       16    the case to say to the jury, you can't believe this guy, he is
       17    lying -- has nothing to do with whether he committed perjury on
       18    a prior occasion or committed perjury here.  He is lying about
       19    this, that, and the other thing and, therefore, you should not
       20    believe him about the most important thing, which is what
       21    happened at these meetings that were not taped.  Because,
       22    again, that's what this is all about.
       23             Now, I understand that we're all tired, that nerves
       24    are frayed.  God knows my nerves are frayed.  And it showed
       25    this morning.  I don't want you calling each other names.  I
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        1    don't want you casting, you know, darts at each other's
        2    integrity.  Defense lawyers are doing what they have to do.
        3    The government will do, I believe, what the law requires them
        4    to do.  And all of us, especially the judge, need to take the
        5    temperature down a little, which is very hard to do at this
        6    point.
        7             MR. RASKIN:  I'm going to raise, again, what Mr.
        8    Halperin raised at the break.  And I understand your Honor
        9    doesn't want to hear it, but this is really troubling for us.
       10             You, in our view, you have telegraphed to this jury
       11    what -- what your thinking is with respect to this witness'
       12    credibility and truthfulness, and that is something that just
       13    can't happen.
       14             And I reiterate what Mr. Halperin said and ask your
       15    Honor to give the jury some kind of instruction.  We can
       16    propose something.  But what this jury heard this morning from
       17    your Honor about this witness that he was playing games, stop
       18    playing games, is something that a jury should just not hear in
       19    a criminal case where these lawyers, on both sides, have worked
       20    for months to get to a point where we can have a fair trial and
       21    have a jury that makes a decision on a proper basis.  And I
       22    reiterate what Mr. Halperin said because that is just not
       23    something that the jury should hear.
       24             THE COURT:  Thank you, Mr. Raskin.
       25              Anything else?
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        1             Fine.  I have a sentencing to do.
        2             (Luncheon recess)
        3             (Continued on next page)
        4
        5
        6
        7
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       24
       25
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        1                           AFTERNOON SESSION
        2                              (2:45 p.m.)
        3             (Jury present)
        4             THE COURT:  Thank the Appellate First Department for
        5    having put Mr. Braverman on first, and Mr. Braverman getting
        6    back here faster than the speed of light.
        7             MR. BRAVERMAN:  Light on my feet.
        8             THE COURT:  I believe Mr. Briccetti has ceded the
        9    floor to Mr. Green; is that correct?
       10             MR. BRICCETTI:  Yes, your Honor.
       11    CROSS-EXAMINATION
       12    BY MR. GREEN:
       13    Q.  Good afternoon, Mr. Hussain.
       14    A.  Good afternoon to you, sir.
       15    Q.  Now yesterday Mr. Briccetti asked you about a phone call
       16    May 1st, 2009.  You recall that?
       17    A.  Yes.
       18    Q.  And that's where you had a conversation with Mr. Cromitie
       19    where you told him that you had good news and that you were
       20    going to Florida to pick up the money, correct?
       21    A.  That's correct, sir.
       22    Q.  And Mr. Cromitie had a very enthusiastic response, correct?
       23    A.  That's correct, sir.
       24    Q.  And you explained yesterday that the money that you were
       25    talking about that you would pick up in Florida, that part of
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        1    that money was to pay the defendants $20,000 and the rest would
        2    pay for the operation.  Do you remember testifying to that?
        3    A.  Yes, sir.
        4    Q.  And you also described this as some type of a cover story
        5    that you were providing?
        6    A.  That's correct, sir.
        7    Q.  And you recall testifying also that:  And so the cover
        8    story was made for that, but I wanted James Cromitie to believe
        9    there was money for him, $5,000 for him, and the rest was to
       10    pay off the arms and ammunitions and vehicle.
       11             Do you recall that testimony?
       12    A.  Yes, sir.
       13    Q.  Now the $5,000 -- well, withdrawn.
       14             You eventually received authorization, you testified,
       15    from Agent Fuller to pay $5,000 to each defendant, correct?
       16    A.  Yes, sir.
       17    Q.  But the discussions that led to Agent Fuller in making that
       18    authorization did not even begin until after May 8, 2009.
       19    A.  That's correct, sir.
       20    Q.  That's because you testified that there was a meeting on
       21    May 8 at the Shipp Street house where there was a discussion of
       22    the need for rent money, correct?
       23    A.  That's correct, sir.
       24    Q.  And following that discussion you promised the defendants
       25    that you would speak to your brothers at JEM, correct?
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        1    A.  That's correct, sir.
        2    Q.  But you really spoke to Agent Fuller, according to your
        3    testimony?
        4    A.  Yes, sir.
        5    Q.  And at some point thereafter, Agent Fuller got back to you
        6    with an authorization to offer $5,000 per man?
        7    A.  That's correct, sir.
        8    Q.  So there's no way that on May 1st, which is a week before
        9    the May 8 meeting at the Shipp Street house where the rent
       10    money was discussed, that you could have had a conversation
       11    where you wanted James Cromitie to believe that there was money
       12    for him $5,000 for him.
       13    A.  No, sir.
       14    Q.  There's no way that could be possible, right?
       15    A.  No, sir.
       16    Q.  So this explanation that you gave yesterday that part of
       17    the money you were going to get from Florida was this $20,000,
       18    meaning $5,000 per man, that explanation just doesn't make any
       19    sense, does it?
       20    A.  It's yes and no, sir.
       21    Q.  OK.  Now you testified that -- actually let me refer you to
       22    part of the transcript excerpts from the binders that you have.
       23    A.  What page?
       24    Q.  It's transcript 113E1T.
       25    A.  What date would that be?
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        1    Q.  That would be December 17, looking at page 3.
        2    A.  113E.
        3    Q.  113E1.  And I refer you to page 3 of that transcript.
        4    A.  Yes, sir.
        5    Q.  And you talk about -- starting at about line 25 -- OK, when
        6    you are there you have a plan, you have a plan to to some
        7    things, the target is there, you talk about surveillance.
        8    Let's pick a target first then do surveillance.
        9             You say words to that effect, correct?
       10    A.  Yes, sir.
       11    Q.  Then you say, starting at line 31:  Then we have all that,
       12    then people will follow you, you know.
       13    A.  Yes, sir.
       14    Q.  Your brothers who will follow you, people like Badi, people
       15    like Wali, correct?
       16    A.  Yes, sir.
       17    Q.  Then moving on to 113E2T, you ask about --
       18    A.  What page would that be?
       19    Q.  Go to page 3.
       20    A.  OK.
       21    Q.  And you ask about brother Badi again, right?
       22    A.  On line 6, sir?
       23    Q.  Exactly.  What do you think about brother Badi?
       24    A.  Yes, sir.
       25    Q.  And then Mr. Cromitie says:  Why do you always ask about
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        1    him?  And then there's a little discussion about Mr. Badi,
        2    about how he's a good, humble person, right?
        3    A.  That's correct, sir.
        4    Q.  Now you had actually -- one reason Mr. Cromitie had asked
        5    why do you always ask about him is you had mentioned him
        6    earlier in the same conversation, but you had already asked
        7    about him on December 10, correct?
        8    A.  That's correct, sir.
        9    Q.  And you asked a similar question about what do you think
       10    about brother Badi, correct?
       11    A.  Yes, sir.
       12    Q.  And this was -- his name was Abdul Badi, you knew him as
       13    Abdul Badi?
       14    A.  Could be possible, sir.
       15    Q.  And you met him at the mosque?
       16    A.  Many times.
       17    Q.  He was married?
       18    A.  Yes, sir, he was married.
       19    Q.  He had a job?
       20    A.  Yes, he had a part-time job, and also he was a teacher at
       21    the mosque Sunday school.
       22    Q.  Taught classes at the mosque?
       23    A.  Yes, sir.
       24    Q.  And he worked for UPS?
       25    A.  And he was assisting the imam at the mosque also.
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        1    Q.  And he worked at UPS?
        2    A.  I don't know, sir.
        3    Q.  And he had a brother in the United States Army?
        4    A.  I don't know.  Yes, he told me, yes, you're right, sir.
        5    Q.  Now while you're having this -- saying to James about what
        6    Abdul Badi, you weren't just having polite conversation about
        7    Abdul Badi, correct?
        8    A.  No, sir.
        9    Q.  You were posing his name as a potential recruit for an
       10    operation, correct?
       11    A.  That's correct, sir.
       12             THE COURT:  Mr. Green, could I ask you to put the --
       13    get a little closer the microphone.  I'm having trouble
       14    hearing.
       15             MR. GREEN:  Yes, Judge.
       16    Q.  And when you did this, you were in the Shipp Street house,
       17    correct?
       18    A.  Yes, sir.
       19    Q.  Doors were closed?
       20    A.  Yes, sir.
       21    Q.  And except for any FBI agents who might have been watching
       22    this on the monitor, it was a private meeting between you and
       23    Mr. Cromitie, correct?
       24    A.  That's correct, sir.
       25    Q.  And Mr. Badi had no idea that you were talking about him,
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        1    correct?
        2    A.  No, sir.
        3    Q.  As far as you know, he was somewhere out in the community
        4    going about his business, correct?
        5    A.  That's correct, sir.
        6    Q.  This was some really serious stuff that you were proposing
        7    to Mr. Cromitie, correct?
        8    A.  That's correct.
        9    Q.  You were suggesting Mr. Cromitie approach Mr. Badi and try
       10    to recruit him into a terrorist operation, correct?
       11    A.  That's correct, sir.
       12    Q.  For which Mr. Badi could potentially be arrested and
       13    prosecuted and face gravely serious consequences, correct?
       14    A.  Could be possible, yes, sir.
       15    Q.  And now during this December 10 conversation -- I am on
       16    December 10 now, in other words, this is a week before the 17th
       17    when you made this earlier reference to Mr. Badi.
       18    A.  Yes, sir.
       19    Q.  And I'm going to refer you now to 112B3T, and this is from
       20    December 10th.  And I know you have been asked about this
       21    conversation before, but this is the conversation where --
       22    A.  What page would that be?
       23    Q.  The first page, the front page.
       24             -- where starting line 9 you said:  You have not
       25    started the first step, brother, come on.
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        1    A.  Yes, sir.
        2    Q.  And Mr. Cromitie responds:  Huh?
        3    A.  Yes, sir.
        4    Q.  And then you add:  The first step has not been started, you
        5    know, the target, the recruiting and the codes, correct?
        6    A.  That's correct, sir.
        7    Q.  And Mr. Cromitie then responds:  You said nothing started?
        8    And then you say:  No, we have to start 'cause -- then it's
        9    intelligible.
       10             Now you at this point you're getting impatient with
       11    Mr. Cromitie about that he's either unwilling or unable to
       12    recruit people, correct?
       13    A.  No, sir, that's not true.
       14    Q.  Didn't it reach a point during this conversation where you
       15    even injected yourself into Mr. Cromitie's personal life as
       16    possibly interfering with his ability to recruit people?
       17    A.  I told him that, yes, sir.
       18             MR. GREEN:  Well, I want to play a clip 66 now, which
       19    is an excerpt from Government Exhibit 112.  And this is from
       20    December 10, 2008 at the Shipp Street house.
       21             (Video recording played)
       22    Q.  Is it fair to say here, Mr. Hussain, that you're getting
       23    into Mr. Cromitie's personal life and his relationship with
       24    Kathleen in terms of whether that's obstructing him from
       25    recruiting?
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        1    A.  That's correct, sir.
        2    Q.  I'm going to now ask you about 113E2T, and that's from
        3    December 17, 2008.  And this is a --
        4    A.  What page would that be, sir?
        5    Q.  The front page.  This is an excerpt where it starts with
        6    you saying:  It would be nice, brother, it would be really nice
        7    if we could have more bodies with us, real good Muslim brothers
        8    would be nice.
        9    A.  Yes, sir.
       10             MR. GREEN:  Now I'm going to play a portion of the
       11    recording that goes immediately prior to that excerpt and leads
       12    into it.  So at this time I'm going to put up clip 76, and it's
       13    from Government Exhibit 113.
       14             (Video recording played)
       15    Q.  Now in that excerpt that was just played, I mean you
       16    introduced this concept of bodies, you even spell it out,
       17    correct?
       18    A.  Yes, sir.
       19    Q.  And Mr. Cromitie pushes back at that idea, he's a little
       20    offended by the use of that term; isn't he?
       21    A.  That's correct, sir.
       22    Q.  And later in the conversation you got more insistent about
       23    the need for bodies, correct?
       24    A.  Sorry?
       25    Q.  Later in this conversation you got more insistent about the
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        1    need for bodies, correct?
        2    A.  Yes, sir.
        3    Q.  And I'm going to play clip 73, again from Government
        4    Exhibit 113.
        5    A.  OK, sir.
        6             (Video recording played)
        7    Q.  What you're doing in this clip, Mr. Hussain, is that you're
        8    kind of ratcheting up your demands for bodies, aren't you?
        9    A.  Could you repeat that question, again?
       10    Q.  Well, I'll rephrase it.  In the earlier clip you said it
       11    would be nice to have bodies, correct?
       12    A.  Yes, sir.
       13    Q.  In this clip you're telling him that we need bodies,
       14    correct?
       15    A.  Yes, sir.
       16    Q.  So you're kind of stepping up your demands for bodies,
       17    correct?
       18    A.  That's correct, sir.
       19             MR. GREEN:  And I'm going to play another clip from
       20    that same conversation, the same date, and this is clip 74, and
       21    it's Government Exhibit 113.
       22             (Video recording played)
       23    Q.  Now in that excerpt when you told Mr. Cromitie, "I see when
       24    you meet people in the mosque and you see people, I see you
       25    have the capability to talk," you were playing off
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        1    Mr. Cromitie's sense of his own self worth, correct?
        2    A.  No, sir.
        3    Q.  Well, you wanted him to speak to people at the mosque to
        4    try to recruit them, right?
        5    A.  Yes, sir, in that sense, yes, sir.
        6    Q.  And you were trying to kind of butter him up a little about
        7    how good he is at interacting with people?
        8    A.  Yes, he's very good at interacting with people, yes, sir.
        9    Q.  You were trying to encourage him to recruit people from the
       10    mosque, correct?
       11    A.  No, that couldn't be answered yes or no.
       12    Q.  Not a yes or no?
       13    A.  Yes, sir.
       14    Q.  Now during this same meeting you asked whether Tariq would
       15    be a good recruit, correct?
       16    A.  That's correct, sir.
       17    Q.  And Tariq was the man that we saw on a video that was
       18    played earlier in this trial?
       19    A.  On November 7.
       20    Q.  Yes, November 7, exactly.  And you can see him sitting on
       21    the couch next to Mr. Cromitie in the Shipp Street house,
       22    correct?
       23    A.  Yes, sir.
       24    Q.  And he's someone that you had actually seen in front of
       25    James's house earlier that day?
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        1    A.  That's correct.
        2    Q.  And he ended up riding around with you in the car and going
        3    to the Shipp Street house?
        4    A.  That's correct, sir.
        5    Q.  And so you asked -- you inquired whether Tariq would be a
        6    good recruit on December 17, correct?
        7    A.  That's correct, sir.
        8    Q.  And you didn't care whether -- you have been saying all
        9    along that it mattered to you whether people were in it for the
       10    cause, correct, whether any recruits were in it for the cause?
       11    A.  Yes, sir.
       12    Q.  That's something that mattered to you?
       13    A.  Yes, sir.
       14    Q.  You didn't care whether Tariq was in it for the cause, did
       15    you?
       16    A.  No, I asked him a question, sir.
       17    Q.  But my question is:  Did it matter to you or not whether
       18    Tariq was in it for the cause?
       19    A.  It does matter, sir.
       20    Q.  Did it matter?
       21    A.  Yes, sir.
       22    Q.  But about three week earlier, on November 12, Mr. Cromitie
       23    told that you Tariq is not Muslim, correct?
       24    A.  That's correct.
       25    Q.  And the cause that you were involved with -- that you
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        1    claimed to be involved with was a radical Islamic cause,
        2    correct?
        3    A.  That's correct.
        4    Q.  It wasn't a radical Christian cause, was it?
        5    A.  No, sir.
        6    Q.  And the reason that you proposed Tariq is that it really
        7    didn't matter to you whether people were in it for the cause,
        8    because you just needed bodies, correct?
        9    A.  No, sir, that's not correct.
       10    Q.  Well, before you went to the December 17 meeting where you
       11    brought up the subject of bodies, had you had a -- had you
       12    discussed this with Agent Fuller what you would use this term
       13    mean?
       14    A.  You want me to explain that?
       15    Q.  Yes or no.
       16    A.  Yes, we talked.
       17    Q.  And a decision was made to demand Mr. Cromitie that he get
       18    bodies?
       19    A.  That if he was capable of recruiting people or not.
       20    Q.  The decision made to use that term, "bodies?"
       21    A.  No, sir.
       22    Q.  That was your decision?
       23    A.  Yes, sir.
       24    Q.  Now December 17 was the last day that you saw Mr. Cromitie,
       25    am I correct, until after you returned from traveling overseas?
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        1    A.  Yes, sir, February 23rd.
        2    Q.  And three days earlier is when you had arrived at JFK
        3    Airport?
        4    A.  On the 20th of February, yes.
        5    Q.  February 20th.  And when you touched down in JFK Airport
        6    that day, your expectation was that you would clear through
        7    customs, correct?
        8    A.  That's correct, sir.
        9    Q.  And pick up your baggage?
       10    A.  That's correct, sir.
       11    Q.  And step out onto American soil?
       12    A.  That's correct, sir.
       13    Q.  And you would have family waiting to pick you up or
       14    something like that?
       15    A.  I didn't know if Agent Fuller was coming or not, but I
       16    expected Agent Fuller at the JFK, sir.
       17    Q.  I thought you said that someone from your family was going
       18    to get you.
       19    A.  Every time that I ever come, Agent Fuller would pick me up.
       20    And then after my briefing with Agent Fuller, then my son would
       21    take me home.
       22    Q.  But what happened this time is that you didn't clear
       23    through customs.
       24    A.  No, sir.
       25    Q.  And you were detained for a while, correct?
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        1    A.  Yes, a couple of hours, yes.
        2    Q.  And did they put you in a room?
        3    A.  No, sir.
        4    Q.  But you weren't free to just walk through the customs gate,
        5    correct?
        6    A.  Sorry, sir?
        7    Q.  You were not free to just walk through the customs gate
        8    into the main terminal, correct?
        9    A.  No, sir.
       10    Q.  If you tried to do that, someone would have physically
       11    stopped you, correct?
       12    A.  That's correct, sir.
       13    Q.  And so you were worried at that point, correct?
       14    A.  No, sir.
       15    Q.  Well, you didn't know what was going to happen, right?
       16    A.  I thought there was a mistake.
       17    Q.  Well, until an agent arrived and paroled you in, you didn't
       18    know whether you were going to be put on a plane back to
       19    Pakistan, correct?
       20    A.  No, sir, I did not know that, sir.
       21    Q.  Didn't know if you were going to be put in an immigration
       22    detention facility?
       23    A.  No, sir, because -- you want me to explain that or not?
       24             THE COURT:  No, just yes or no.
       25    A.  No, sir.
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        1    Q.  And you testified earlier that you had an understanding
        2    between 2005 and 2009 that you would not be deported, correct?
        3    A.  Yes, sir.
        4    Q.  And not only that you would not be deported, but that
        5    within five years, provided you stayed out of trouble, you
        6    would become a United States citizen, correct?
        7    A.  That's correct, sir.
        8    Q.  And that was your understanding from 2005 to 2009, correct?
        9    A.  That's correct, sir.
       10    Q.  And that was as a result of meetings that you had with
       11    immigration officials, correct?
       12    A.  Agent Greg, yes.
       13    Q.  And Agent Greg was actually connected to a task force that
       14    you were working with in connection with a prosecution up in
       15    Albany, correct?
       16    A.  Yes, sir.
       17    Q.  So he was part of a team that was prosecuting at that case,
       18    correct?
       19    A.  That's correct, sir.
       20    Q.  And it was as a result of your discussions with him that
       21    you came to this understanding in 2005 that you would not be
       22    deported, correct?
       23    A.  That's correct, sir.
       24    Q.  Now you testified at a trial in Albany, correct?
       25    A.  Yes, sir.
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        1    Q.  And that was in September of 2006?
        2    A.  I don't know, it could be right, sir.
        3    Q.  It was sometime in 2006, right?
        4    A.  Yes, sir.
        5    Q.  And when you testified at the trial in Albany, this was a
        6    criminal prosecution, correct?
        7    A.  Yes, sir.
        8    Q.  In Albany.  And one of the questions that the government
        9    attorneys asked you on your direct examination had to do with
       10    what promises had been made to you by the government in
       11    exchange for your cooperation, correct?
       12    A.  Yes, sir.
       13    Q.  And the question was asked of you:  Did the government
       14    promise that you would not be deported?
       15    A.  That's correct, sir.
       16    Q.  And your answer was no, correct?
       17    A.  Yes, sir.
       18    Q.  But your understanding at that time was that you would not
       19    be deported?
       20    A.  No, sir.  Can I explain that or no?
       21    Q.  Wasn't it your understanding?
       22    A.  No, not at that time.
       23    Q.  Is it your testimony --
       24    A.  At the time when I gave that I was a witness, and when I
       25    was sentenced after I testified in the criminal court for
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        1    Mr. Arif, then I was sentenced, and then after that I had a
        2    meeting.  So the sequence of events I had the testimony first,
        3    my sentencing came afterward, and then I had a meeting with
        4    Greg.
        5    Q.  It was your testimony at this trial that your understanding
        6    was between 2005 and 2009 --
        7    A.  I must have got the year wrong, sir, sorry.
        8    Q.  Because that's something the jury should have known of your
        9    Albany trial if you had an understanding --
       10    A.  Yes, sir.
       11    Q.  -- that you would not be deported?
       12    A.  Yes, sir.  I wasn't sentenced at that time, sir.
       13    Q.  But in any event, when you found out that you were subject
       14    to being deported -- which you say occurred in February 20th or
       15    sometime, right?
       16    A.  Yes, sir.
       17    Q.  February 20th, '09?
       18    A.  Yes, sir.
       19    Q.  You understand that you have to face an immigration judge,
       20    correct?
       21    A.  That's correct, sir.
       22    Q.  And you have to make a showing of extreme hardship in order
       23    to remain in the United States, correct?
       24    A.  I don't understand the question.
       25    Q.  Isn't it your understanding that in order to remain in the
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        1    United States once you face this immigration proceeding that
        2    you have a burden of showing extreme hardship?
        3    A.  I know I have to show some kind of burden, but not hardship
        4    burden.
        5    Q.  Mr. Hussain, you're not someone who is especially laid back
        6    about immigration matters, are you?
        7    A.  No, sir.
        8             MR. RASKIN:  Objection.
        9             THE COURT:  Overruled.
       10    Q.  I mean in the 1990s you had hired a lawyer and you filed an
       11    application for political asylum, correct?
       12    A.  Yes, sir.
       13    Q.  And it was based -- the decision really was based on what
       14    you told them, correct?
       15    A.  Yes, sir.
       16    Q.  And you managed to get political asylum, correct?
       17    A.  Yes, sir.
       18    Q.  So you're very savvy about immigration matters?
       19    A.  Yes, sir.
       20    Q.  So you know perfectly well what the legal standard is --
       21    A.  Yes, sir.
       22    Q.  -- that you'll be facing before the immigration judge?
       23    A.  Yes, sir.
       24             MR. RASKIN:  Objection, your Honor.
       25             THE COURT:  The objection is sustained.
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        1    Q.  Do you know what the standard is?
        2    A.  No, sir.
        3    Q.  But you know not everyone wins those hearings?
        4             MR. RASKIN:  Objection.
        5             THE COURT:  Overruled.
        6    A.  I don't know, sir.
        7    Q.  You're counting a lot on the information that the
        8    government is going to provide to the immigration court,
        9    correct?
       10    A.  You want me to explain or you want me to say yes or no?
       11    Q.  You're expecting the government to inform the immigration
       12    court about your cooperation not only in the Albany case but
       13    also in this case, correct?
       14    A.  That's not true, sir.
       15    Q.  So February 20th you arrive at JFK, you find out that
       16    you're subject to deportation, correct?
       17    A.  Yes, sir.
       18    Q.  And three days later you meet with Mr. Cromitie, correct?
       19    A.  That's correct, sir.
       20    Q.  And it was at that meeting that you told -- well, looking
       21    at 114E2T, page 9, line 8 --
       22    A.  Page what, sir?
       23    Q.  I apologize it's 114E1T, and it is page 9, line 8.
       24             It was at this meeting that you told Mr. Cromitie that
       25    Jaish-e-Mohammed is willing to do anything to get some
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        1    operation done here, and that if you were willing to do it, it
        2    would be rewarded in both ways?
        3    A.  That's correct, sir.
        4    Q.  So it was after arriving from JFK that you really kind of
        5    stepped up these incentives to Mr. Cromitie to get something
        6    done, correct?
        7    A.  That I was told to do, sir.
        8             THE COURT:  Sorry, it's a yes or no question.
        9    Q.  So you had instructions --
       10    A.  Yes, sir.
       11    Q.  -- from your handlers to tell Mr. Cromitie that he would be
       12    rewarded in both ways?
       13    A.  No, but I told -- instruct the handlers that when I was in
       14    Pakistan --
       15             THE COURT:  Wait, please, listen to the question.
       16    Q.  Were you instructed by your handlers to tell Mr. Cromitie
       17    that he would be rewarded in both ways?
       18    A.  It's yes and no.
       19    Q.  Were you --
       20             THE COURT:  Both yes and no?
       21             THE WITNESS:  Yeah, it could be answered yes and it
       22    could be answered no.
       23    Q.  Were you instructed by your handlers to tell Mr. Cromitie
       24    that there were these financial rewards in store for him?
       25    A.  Yes, sir.
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2159
             09MTCRO4                 Hussain - cross
        1    Q.  And when did those -- withdrawn.
        2             When were those instructions given to you?
        3    A.  I had a conversation with Agent Fuller after I arrived in
        4    United States.
        5    Q.  And the conversation was I want you to tell Cromitie that
        6    we're going to pay him money?
        7    A.  No, sir, that's not correct, sir.
        8    Q.  But you had instructions to offer financial rewards to
        9    Cromitie when you went to the meeting on February 23rd?
       10    A.  I had some kind of understanding on that, sir.
       11    Q.  An understanding?
       12    A.  Yes, sir.
       13    Q.  Well, what did he say to you?
       14    A.  Can I answer explain that or it's yes or no?
       15             THE COURT:  You can answer it by saying what the agent
       16    said to you.
       17    Q.  What were his instructions to you?
       18    A.  When I was in Pakistan I --
       19             THE COURT:  No, we don't want the whole story.  You
       20    have to listen to his question.
       21    Q.  What did he instruct you about offering financial rewards
       22    to Cromitie?
       23    A.  At that time he didn't say that you can give him -- offer
       24    him money, no.
       25             THE COURT:  So far you're --
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        1    Q.  He did not instruct you to offer money?
        2    A.  No, the money was not offered, no, sir.
        3    Q.  But you did offer money?
        4    A.  Financially, yes, rewards in both ways.
        5    Q.  And this second form of reward, the financial reward that
        6    you spoke of on February 23rd, this is basically cash money
        7    that would be paid to anybody who participated in the
        8    operation, correct?
        9    A.  Yes, sir.
       10    Q.  And this is cash that the participants could use for any
       11    purpose they wish, in other words, it was money that would be
       12    theirs?
       13    A.  That's correct.
       14    Q.  So it wasn't money say to fund their travel expenses or
       15    something like that, correct, it was just money that they could
       16    use for any purpose, correct?
       17    A.  That's correct, sir.
       18    Q.  And that would apply to Mr. Cromitie and plus anyone who
       19    was recruited for the operation, correct?
       20    A.  That's correct, sir.
       21    Q.  And now I'm going to refer you to 114E2T, and --
       22    A.  What page, sir?
       23    Q.  Sorry, 114E2T and starting at line 5.
       24    A.  Page?
       25    Q.  Page 2, line 5, and this is where you talk to him about
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        1    speeding up the process, correct?
        2             Do you have that?
        3    A.  Yes, sir, just give me one second, please.
        4    Q.  OK.
        5    A.  Yes, sir.
        6    Q.  So starting about line 6, you say:  Let's speed the
        7    process, you know.  And Mr. Cromitie responds:  Who?
        8             Correct?
        9    A.  Sorry, I got the wrong page.
       10    Q.  114E2T, page 2.  Do you have that?
       11    A.  Yes, sir.
       12    Q.  You tell Mr. Cromitie:  Let's speed up the process, you
       13    know.
       14    A.  Yes, sir.
       15    Q.  And he responds:  Who?
       16             Correct?
       17    A.  Yes, sir.
       18    Q.  And then you repeat it:  The process, let's speed up the
       19    process.
       20             Correct?
       21    A.  Yes, sir.
       22    Q.  And Mr. Cromitie responds:  What is you talking about?
       23             Correct?
       24    A.  That's correct, sir.
       25    Q.  And then a few lines down you explain what you mean,
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        1    correct, starting at line 23, and you say:  Talk to the mosque,
        2    talk to the people in the mosque, you know.
        3             Correct?
        4    A.  Yes, sir.
        5    Q.  And that's what you meant by "process," correct?
        6             That was part of the process, it was him going to the
        7    mosque and talking to people?
        8    A.  Because on the line 20 he says something different, then he
        9    said that, I said to him --
       10    Q.  He says:  I'm not going to involve nobody else.
       11    A.  Yes, sir.
       12    Q.  I wish I could have gotten somebody else but I'm not going
       13    to involve nobody else.
       14    A.  Yes, sir.
       15    Q.  So when he says, "I'm not going to involve nobody else,"
       16    you didn't want to accept that, correct, as an answer?
       17    A.  No, I wanted to hear more clarification.
       18    Q.  I didn't hear what you said.
       19    A.  I wanted more clarification from him.
       20             THE COURT:  I'm sorry, I don't understand what you're
       21    saying.  Could you speak more clearly?
       22    A.  I needed him to clarify when he said he wanted to do it
       23    alone, and I said let's talk to the mosque.  So I needed more
       24    explanation from him.
       25    Q.  So in other words, when --
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        1             THE COURT:  Mr. Green, would you do me a favor?  One
        2    voice at a time.
        3             MR. GREEN:  I apologize.
        4    Q.  When Mr. Cromitie said, "I don't know, I wish I could have
        5    gotten somebody else, but I'm not going to involve nobody
        6    else," that's pretty clear, isn't it?
        7    A.  Yes, sir.
        8    Q.  You say:  I'm not going to involve nobody else.
        9    A.  Yes, sir.
       10    Q.  And next thing you said is talk to the mosque, talk to the
       11    people in the mosque, you know, correct?
       12    A.  Yes, sir.
       13             (Continued on next page)
       14
       15
       16
       17
       18
       19
       20
       21
       22
       23
       24
       25
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        1    Q.  So you're not seeking clarification of anything, you're
        2    telling him to do something, correct?
        3    A.  Yes, sir.  I'm asking him; yes, sir.
        4    Q.  Well, you don't ask, you say, talked?
        5    A.  Yes, sir.
        6    Q.  Talked to the mosque, right.
        7    A.  Yes, sir.
        8    Q.  And Mr. Cromitie again responds, who, right.
        9    A.  Yes, sir.
       10    Q.  And then you use the word slew, S-L-E-W, right?
       11    A.  I don't know what that means, sir.
       12    Q.  Well, a slew of them, you know.
       13    A.  I don't know.
       14    Q.  You wanted him to talk to the people at the mosque,
       15    correct?
       16    A.  That is correct.
       17    Q.  And then Mr. Cromitie gets offended by what you're saying,
       18    doesn't he?
       19    A.  Yes, sir.
       20    Q.  He says don't ask me to do that?
       21    A.  Yes, sir.
       22    Q.  And then as soon as he says that, you say:  And you know
       23    the whole town.
       24             Right?
       25    A.  Yes, sir.
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2165
             09m0cro5                 Hussain - cross - Green
        1    Q.  And then Mr. Cromitie repeats:  Don't ever ask me to ask
        2    the brothers to the mosque to do anything.
        3             Doesn't he say that?
        4    A.  Yes, sir.
        5    Q.  And then you say, again:  Mmm, you know the whole town.
        6             Right?
        7    A.  Yes, sir.
        8    Q.  All right.  And then Mr. Cromitie goes into a discussion
        9    of, you know, who knows him in the town, correct?
       10    A.  That is correct, sir.
       11    Q.  And when Mr. Cromitie told you that, don't ask me to talk
       12    to the people at the mosque, you kind of had to quickly shift
       13    gears, didn't you?
       14    A.  I don't know, sir.
       15    Q.  Well, what I mean is that he is telling you, don't tell me
       16    to talk to the people at the mosque, and he is getting a little
       17    angry, right?
       18    A.  Yes, sir.
       19    Q.  And so the way that you shifted gears is you said, well,
       20    talk to -- you know the whole town.  Meaning if you don't want
       21    to talk to the people at the mosque, just reach out to the
       22    Newburgh community in general, correct; wasn't that your
       23    meaning?
       24    A.  Yes, sir.
       25    Q.  Because it really didn't matter who you recruited, you just
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        1    needed bodies, correct?
        2    A.  No, sir.
        3    Q.  Okay.  Now the next day, February 24th, you drove Mr.
        4    Cromitie to the vicinity of Stewart Airport, correct; drove
        5    around the airport?
        6    A.  That is correct, sir.
        7    Q.  And you had testified earlier that, I believe you had
        8    testified earlier that you came up -- you proposed the -- the
        9    idea of getting look-outs, correct?
       10    A.  That's correct, sir.
       11    Q.  All right.  I'm going to play a clip, 404, now, which is
       12    from government exhibit 115.  And the sound quality is poor,
       13    but there is a transcript with it, okay, so --
       14    A.  Yes, sir.
       15             MR. GREEN:  All right, play it.
       16             (Tape played)
       17    Q.  Okay.  Now, do you want me to play it again or --
       18    A.  I'm trying to read, sir.  I couldn't understand anything,
       19    I'm sorry.
       20    Q.  All right.
       21    A.  Yes, sir.
       22    Q.  Okay.  And, so, in this in this segment, you point out the
       23    runway and you say that's why you need some look-out guys,
       24    correct?
       25    A.  No, that's not correct, sir.
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        1             MR. BRICCETTI:  That's the wrong --
        2             MR. GREEN:  I'm sorry, Judge.  All right.  Okay, one
        3    moment, your Honor.
        4    Q.  All right, I'll tell you what, Mr. Hussain.  We are just
        5    going to play the video and audio without the transcript, but
        6    I'm going to hand you a transcript excerpt.  Unfortunately, I
        7    don't have copies for the jury but it is GX -- it is from.
        8    GX 115T?
        9    A.  That would be fine, sir.  Thank you, sir.
       10    Q.  All right.
       11             MR. RASKIN:  Mr. Green, do you have a page number?
       12             MR. GREEN:  Eighteen.  Bottom of the page, sir.
       13             Okay.  You can play it.
       14             (Tape played)
       15    Q.  Okay.  Were you able to follow that --
       16    A.  Yes, sir.
       17    Q.  -- transcript with the video?
       18    A.  That is right, sir.
       19    Q.  And -- okay.  Okay and in that transcript, or rather in
       20    that video, you point out the runway.  You say; that's why you
       21    need some look-out guys.
       22             Correct?
       23    A.  That is correct, sir.
       24    Q.  And Mr. Cromitie responds:  Look-outs for what?
       25    A.  Yes, sir.
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        1    Q.  And then you say something that's unintelligible, correct?
        2    A.  Yes, sir.
        3    Q.  And then Mr. Cromitie said:  For the patrol, you said?
        4    A.  Yes, sir.
        5    Q.  And then you conclude by saying:  Safety first.
        6             Correct?
        7    A.  That is correct, sir.
        8    Q.  And, all right.  And so you -- you were introducing the
        9    concept of the look-out guys there, correct?
       10    A.  That's correct sir.
       11    Q.  And the last thing you said there, safety first, what you
       12    were doing is you were you were playing off some earlier
       13    concerns that Mr. Cromitie had had about safety, correct?
       14    A.  Yes, sir.
       15    Q.  Because, back in December, there were conversations where
       16    Mr. Cromitie told you, over and over again, that safety was
       17    important, correct?
       18    A.  That is correct, sir.
       19    Q.  And that's one reason why you couldn't recruit people,
       20    because of the issue, safety issues; correct?
       21    A.  Of getting caught; yes, sir.
       22    Q.  Now, later in that, during this travel around the airport
       23    on February 24th, there was a conversation that has already
       24    been testified about, where Mr. Cromitie talks about how you
       25    had given him a good idea, or an idea about offering $25,000 to
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        1    people to look out, correct?
        2    A.  That's not correct.  I did not give him an offer of
        3    $25,000.
        4    Q.  No, but Mr. Cromitie mentioned 25,000.
        5    A.  He said you gave me a good idea for the money.  That's what
        6    he said.  And then he goes on to the $25,000.
        7    Q.  And he indicates that -- that he could pay $25,000?
        8    A.  For the look-out for Mr. James, yes.
        9    Q.  And that money wouldn't be coming from him, it would be
       10    coming from you and JEM, right?
       11    A.  Yes, sir.
       12    Q.  And you -- you testified that you had no reaction at that
       13    time when he said that, correct?
       14    A.  That's correct, sir.
       15    Q.  All right.  But, later on in that day when you were
       16    dropping Mr. Cromitie off, you did have a reaction, correct?
       17    A.  I don't recall sir.
       18    Q.  Well, let me play clip, 97.  And this is, again, from.
       19    GX 115.
       20             (Tape played)
       21    Q.  Now, in that excerpt that was just played, Mr. Cromitie
       22    said:  For that much money, someone is going to say yeah.
       23             Correct?
       24    A.  That is correct, sir.
       25    Q.  And your response was:  True.
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        1    A.  Yes, sir.
        2    Q.  Okay.  And, so, you were really endorsing what he was
        3    saying, correct?
        4    A.  I was just playing with him, I was playing with whatever he
        5    was saying.  I was saying, yeah, yes.
        6    Q.  And but near the end of that same conversation in an
        7    excerpt that Mr. Briccetti played, you proposed having a
        8    meeting with any potential people who could be recruited?
        9    A.  I wanted the names, and I wanted to meet them, who would be
       10    interested in doing that; yes, sir.
       11    Q.  And so even though you had no reaction when he first
       12    mentioned the $25,000, you later had a very definite reaction?
       13    A.  I was saying yes, yes, yes.  I was agreeing with him at
       14    that time, sir.  It was not a reaction, sir.
       15    Q.  And now while you were out driving Mr. Cromitie around on
       16    February 24th of '09, again, you also asked about somebody at
       17    the mosque named -- I think his name was Salam, as a possible
       18    recruit?
       19    A.  Yes, sir.
       20    Q.  Now, the day before Mr. Cromitie, you know, had told you
       21    don't -- don't ask me, you know, to ask people at the mosque,
       22    correct.
       23    A.  Yes, sir.
       24    Q.  But now because you had told Mr. Cromitie, the day before,
       25    that there were financial rewards available, correct --
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        1    A.  Yes, sir.
        2    Q.  -- you felt emboldened to just ignore him and just, you,
        3    know start asking about people at the mosque again, correct.
        4    You just basically ignored what he told you the day before,
        5    correct?
        6    A.  I don't recall, sir.
        7    Q.  Okay.  Okay, now, the next time you met with Mr. Cromitie
        8    after February 24th, the next face-to-face meeting was
        9    April 7th, correct?
       10    A.  Yes, That is correct, sir.
       11    Q.  At the Shipp Street house?
       12    A.  Yes, sir.
       13    Q.  Or, actually, you met him at his house, correct, and drove
       14    him to Shipp Street, correct?
       15    A.  That is correct, sir.
       16    Q.  And, now, some excerpts have been played from that meeting,
       17    but --
       18    A.  Yes, sir.
       19    Q.  But I'm going to play a series of excerpts from that
       20    meeting.  These are all from government exhibit 116.  And I'm
       21    going to play 103, 106, 107, and 111; just play one after the
       22    other.
       23             These are all, by the way, from April 7th of 2009 --
       24    A.  That is correct, sir.
       25             (Tape played)
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        1    Q.  Okay.  All right.  Next one is 106.
        2             (Tape played)
        3    Q.  And we'll play clip 107.
        4             (Tape played)
        5    Q.  Okay.  And 111.
        6             (Tape played)
        7    Q.  All right.  Now, in this series of excerpts, you repeat the
        8    term "look-out guys" over and over again, correct.
        9    A.  That is correct, sir.
       10    Q.  And was that -- were you instructed to do that before you
       11    went to the meeting?
       12    A.  Yes, sir.
       13    Q.  And you also kept mentioning, you would suggest the
       14    specific number of look-out guys, like two or three guys,
       15    correct?
       16    A.  Yes, sir.
       17    Q.  Were you instructed to do that, as well, to suggest that
       18    particular number of --
       19    A.  No, sir.
       20    Q.  But all through these recordings you, when you suggest
       21    recruiting other people, you talk about -- for example, on
       22    February 2nd at the end of the meeting when you were dropping
       23    Cromitie off, you said, you mentioned three or four guys;
       24    right?
       25    A.  That is right, sir.
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        1    Q.  And that was the day that you introduced the concept of
        2    look-out guys, correct?
        3    A.  Yes, sir.
        4    Q.  And this day you talk about two or three guys, correct?
        5    A.  That is correct, sir.
        6    Q.  All right.  So you're not saying -- you know, I mean it's
        7    no coincidence that you keep saying the same general number of
        8    people, two or three, three or four, right; it's not a
        9    coincidence?
       10    A.  No, it just came out, two, three guys; you know, three,
       11    four guys, so.
       12    Q.  You had an agenda --
       13    A.  No, sir, I don't.
       14    Q.  -- that the number of look-out guys you needed had to be a
       15    small group that you would easily manage and control, correct?
       16             MR. RASKIN:  Objection.  Form, at least.
       17             THE COURT:  I don't -- I'm not sure I get it.
       18             MR. GREEN:  I'll withdraw it.
       19             MR. RASKIN:  Thank you.
       20             MR. GREEN:  I'll withdraw it.
       21    BY MR. GREEN:
       22    Q.  You had you had a plan to encourage or demand of Mr.
       23    Cromitie that he get a particular number of recruits, right?
       24    A.  No, I don't.  There was no plan, sir.
       25             MR. GREEN:  One moment, Judge.
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        1    Q.  Okay.  Now, when you were talking about look-out guys, one
        2    of the people you suggested was somebody in the mosque that --
        3    who you described as the Puerto Rican guy, a kid; correct?
        4    A.  Yes, sir.
        5    Q.  Okay.  And this is someone you had met at the mosque?
        6    A.  Yes, sir.
        7    Q.  Okay.  And -- Abdul Latif is his name?
        8    A.  Yes, sir.
        9    Q.  Do you have another name that you know of?
       10    A.  Santiago, I believe.
       11    Q.  Santiago, all right.
       12             And so you were, in addition to saying, mentioning
       13    look-out guys in general, on that day you -- you actually
       14    proposed a name of a specific person that Mr. Cromitie might
       15    approach to see if he would be a look-out guy, correct?
       16    A.  Yes, sir.  That's correct, sir.  Because some people that I
       17    met in the mosque were more radicals in the language, so I was
       18    seeing if Mr. Cromitie had any initiative in those radical
       19    words that these guys were using, like Latif, Mr. Abadi, of
       20    Islam, still more radicals in the language when they talk to
       21    me; yes, sir.
       22    Q.  And now April 7 was also the day when you really put
       23    pressure on Mr. Cromitie with regard to the problems that you
       24    might face overseas in Pakistan if you were not successful in
       25    having a mission go forward, correct?
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        1    A.  We talked about it, yes.
        2    Q.  Yeah.  And that's where you, you talked about how your life
        3    was on the line, correct?
        4    A.  Yes, sir.
        5    Q.  And one of the -- part of that -- well, I'm going to refer
        6    you to 116E-1T.  And that's from April 7, 2009.  Page 3.
        7    A.  Yes -- what page was that, please?
        8    Q.  Page 3.  And it is starting about line 22.  Starting at
        9    line 22.  So, during this discussion about how your life is on
       10    the line, you told Mr. Cromitie -- well, starting at line 23:
       11    I wish I would have known.  And then:  I would have told all my
       12    brother, you know, brother, look, I got a problem with my
       13    brother.
       14             Correct, is that what you said?
       15    A.  Yes, sir.
       16    Q.  And what you mean there is that, when you say I wish I
       17    would have known, you mean I wish I would have known that, you
       18    know, that we were not going to do anything, correct?
       19    A.  Yes, sir.
       20    Q.  And then you would have gone back to your brothers in
       21    Pakistan, correct --
       22    A.  Yes, sir.
       23    Q.  -- and told them, I gotta problem with my brother, meaning
       24    Mr. Cromitie, correct?
       25    A.  Yes, sir.
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        1    Q.  So you would go back to the terrorists in Pakistan,
        2    correct?
        3    A.  Yes, sir.
        4    Q.  And tell them that Mr. Cromitie was the problem, he was the
        5    stick in the mud, correct?
        6    A.  Yes, sir.
        7    Q.  Now, later that -- later that evening, you placed a
        8    telephone call?
        9    A.  Yes, sir.
       10    Q.  To Mr. Cromitie?
       11    A.  Yes, sir.
       12    Q.  And that was about 8:30?
       13    A.  Yes, sir.
       14    Q.  And where were you when you made that call?
       15    A.  I was at my residence, sir.
       16    Q.  Okay.  So, was Agent Fuller with you?
       17    A.  No, sir.
       18    Q.  Okay.  And did Agent Fuller know you were making the call?
       19    A.  Yes, sir.
       20    Q.  Okay.  Did you talk to Agent Fuller beforehand about what
       21    you would say during the call?
       22    A.  Yes, sir.
       23    Q.  And in that conversation, I'm going to refer you to the
       24    transcript of 240T, government exhibit 240T.  It is from the
       25    transcript book of telephone calls.  And I'll refer you to
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        1    page 2, at around line 29.  I think, again, this is from the
        2    April 7, 2009.  That part of the call, you say:  Also, plus, I
        3    have certain information.
        4             Correct?
        5    A.  Yes, sir.
        6    Q.  And then you say:  I talked with somebody and brothers once
        7    Insha'Allah something happened, then, from there, you're going
        8    to fly all of the way down to Puerto Rico?
        9    A.  That's correct, sir.
       10    Q.  And then Mr. Cromitie responds:  Who?
       11    A.  Yes, sir.
       12    Q.  Okay.  And you say:  You.
       13             Right?  You told Mr. Cromitie "you," meaning you're
       14    going to go to Puerto Rico?
       15    A.  Yes, sir.
       16    Q.  And Mr. Cromitie responds again:  Whose going to fly down
       17    there?
       18    A.  That is correct, sir.
       19    Q.  And then you elaborate that he is going to -- two weeks for
       20    a Puerto Rican vacation for himself and his family, correct?
       21    A.  Yes, sir.
       22    Q.  And now you had, in the conversation earlier that day at
       23    the house, you had mentioned that people should be in this for
       24    the cause, and not for the money; correct?
       25    A.  Yes, sir.
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        1    Q.  And a vacation to Puerto Rico for Mr. Cromitie and his
        2    family for two weeks, is a very valuable gift, isn't it?
        3    A.  That was a get-away gift.  The get-away.
        4    Q.  Get-away?
        5    A.  Get-away.
        6    Q.  Well, I mean Mr. Cromitie had not said anything about
        7    getting away, had he.  I mean at the April 7 meeting, there was
        8    no talk about fleeing the area?
        9    A.  I don't think so.
       10    Q.  And, really, out of the blue, am I right, you call Mr.
       11    Cromitie and tell him that he is going to have a two-week
       12    vacation to Puerto Rico, right?
       13    A.  Yes, sir.
       14    Q.  And were you instructed by Agent Fuller to tell this to Mr.
       15    Cromitie?
       16    A.  I don't think so, sir.
       17    Q.  Say it again?
       18    A.  No, sir.
       19    Q.  Did you say I don't think so?
       20    A.  No.  I don't think so.
       21    Q.  Well, what does that mean, "I don't think so?"
       22    A.  No, sir.
       23    Q.  But, I mean -- I mean you -- but you had made a conscious
       24    decision, before picking up the phone and calling Mr. Cromitie
       25    at 8:30 from your private residence, that you were going to
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        1    call him up and offer him a two-week vacation to Puerto Rico,
        2    right?
        3    A.  Yes, sir.
        4    Q.  And now, couple of days earlier, you had a telephone
        5    conversation with Mr. Cromitie that you told us you didn't
        6    realize at the time was being recorded, correct?
        7    A.  Sorry?
        8    Q.  You had a -- on April 5th, you had a telephone conversation
        9    with Mr. Cromitie, correct?
       10    A.  Yes, sir.
       11    Q.  A couple of days earlier?
       12    A.  Yes, sir.
       13    Q.  And you didn't realize that that recording, that that
       14    telephone conversation, was being recorded, correct?
       15    A.  That's not what I said, sir.  That's not true, sir.
       16    Q.  Well, you didn't know there was a wiretap on Mr. Cromitie's
       17    phone, correct?  Correct?
       18    A.  Nobody had told me from -- in this investigation that there
       19    was a wiretap.  But working with the FBI for the last 8 years,
       20    I know they are wiretaps.  And --
       21    Q.  All right, so you didn't know there was a wiretap?
       22    A.  Nobody told me that, sir.
       23    Q.  Nobody told you.
       24             And you -- there was no agent with you when you
       25    received that call, correct?
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        1    A.  No, sir.
        2    Q.  Okay.  All right, so -- and in that call, that's the call
        3    where you said:  I told you I can make you $250,000.
        4             Correct?
        5    A.  Yes, sir.
        6    Q.  All right.  And now you're -- two days later, you're
        7    calling up Mr. Cromitie and, out of the blue, out of left
        8    field, right?
        9    A.  Yes, sir.
       10    Q.  Offering him a two-week vacation to Puerto Rico, correct?
       11             MR. RASKIN:  Your Honor, asked and answered.
       12             THE COURT:  Just bring it around, please, Mr. Green.
       13    Keep going, though.
       14             MR. GREEN:  Okay.
       15    Q.  Basically, out of nowhere, you are offering him this;
       16    right?
       17    A.  Yes, sir.
       18    Q.  And your explanation is that this was get-away money, this
       19    was like a get-away?
       20    A.  Yes, sir.
       21    Q.  All right.  Well, what you were doing, Mr. Hussain, is you
       22    were laying the groundwork for a later claim that the only
       23    funds that you offered to anybody were for a get-away money,
       24    correct?
       25             MR. RASKIN:  Objection, argumentative.
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        1    Q.  Isn't that what you were doing?
        2             THE COURT:  Overruled.
        3    A.  No, sir.
        4    Q.  Now, in that same conversation, 240T, at page 3, Mr.
        5    Cromitie says:  The brother Daoud says salam alaykum too.
        6    A.  Yes, sir.
        7    Q.  And you said:  Tell Daoud, maybe Daoud is a good guy, too.
        8    I see him, you know.
        9             Correct?
       10    A.  Pardon me?
       11    Q.  Is that what you said?
       12    A.  What's the line, sir?
       13    Q.  Page 3, line 25.  Tell Daoud, maybe Daoud is a good guy,
       14    too, I see him, you know.
       15    A.  Yes, sir.
       16    Q.  Well, when -- I think your testimony was that when you saw
       17    David Williams on April 10th, that was the first time you had
       18    seen him, correct?
       19    A.  That is correct, sir.
       20    Q.  So what do you mean I see him.  What did you mean when you
       21    said:  I seen him?
       22    A.  Okay.  Mr. James could -- explain all this?  Or yes or no.
       23    I'm so scared --
       24    Q.  Had you ever seen him?
       25    A.  No, I --
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        1    Q.  All right.  Okay.  It didn't mean you had seen him?
        2    A.  No, sir.
        3    Q.  All right.
        4             And -- and then you say: Maybe he could be part of us,
        5    correct?
        6    A.  Yes, sir.
        7    Q.  And Mr. Cromitie responds:  No.
        8             Correct?
        9    A.  Yes, sir.
       10    Q.  And then you say:  No.
       11    A.  Yes, sir.
       12    Q.  And he says:  Did you hear me brother.
       13             Correct?
       14    A.  Yes, sir.
       15    Q.  Okay.  And, now you next saw Mr. Cromitie on April 10th,
       16    correct?
       17    A.  Yes, sir.
       18    Q.  Of 2009?
       19    A.  Yes, sir.
       20    Q.  Okay.  And you arrived outside of his home, correct?
       21    A.  That is correct, sir.
       22    Q.  All right.  And David Williams was there in front of Mr.
       23    Cromitie's house, correct?
       24    A.  Yes.  Standing there.
       25    Q.  Did Mr. Cromitie have plans that day in terms of going to
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        1    the City to also pick up a birth certificate?
        2    A.  Who?
        3    Q.  Mr. Cromitie, that day, did he have plans to pick up a
        4    birth certificate?
        5    A.  I don't recall, sir.
        6    Q.  You don't recall, okay.
        7             In any event, you went to Wal*Mart to pay for a
        8    camera, correct?
        9    A.  That is correct, sir.
       10    Q.  And then you went to the Bronx, correct?
       11    A.  Yes, sir.
       12    Q.  Okay.  And then you -- you testified that you went to
       13    Stewart Airport, correct?
       14    A.  That is correct, sir.
       15    Q.  Now, David Williams did not take any pictures that day,
       16    correct?
       17    A.  No, sir.
       18    Q.  Okay.  And the -- the next time you met Mr. Cromitie was
       19    six days later on April 16th, correct?
       20    A.  That's correct, sir.
       21    Q.  Okay.  And at that time, he told you that -- well,
       22    actually, withdrawn.
       23             When -- when you met him that day, one of the first
       24    things you did was to ask about David Williams, correct?
       25    A.  That's correct, sir.
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2184
             09m0cro5                 Hussain - cross - Green
        1    Q.  And Mr. Cromitie told you that David Williams was in jail,
        2    correct?
        3    A.  That's correct, sir.
        4    Q.  And he had been arrested on a marijuana charge?
        5    A.  Yes, sir --
        6    Q.  I'll show you --
        7    A.  -- I believe so.
        8    Q.  All right.  And this was in New York City, correct?
        9    A.  Yes, sir.
       10    Q.  Okay.  And when he told you what Mr. Cromitie told you on
       11    April 16, that David Williams had been arrested and was in
       12    jail, you told Mr. Cromitie:  So why didn't you call me, I
       13    could have done something, I could have bailed him or
       14    something.
       15             Correct?
       16    A.  Yes, sir.
       17    Q.  When you found out that David Williams was in jail, you
       18    immediately offered to bail him out, correct?
       19    A.  Yes, sir.
       20    Q.  All right?  And then you inquired.  When is he coming out?
       21             Meaning when is David Williams getting out of jail,
       22    correct?
       23    A.  That is correct, sir.
       24    Q.  And Mr. Cromitie told you that maybe in about four days or
       25    so, correct?
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        1    A.  That is correct, sir.
        2    Q.  And when he said that, you -- you immediately responded,
        3    okay, well we should go and pick him up, correct?
        4    A.  That is correct, sir.
        5    Q.  And Mr. Cromitie said, yeah, that's what I'm saying, we
        6    should go pick him up?
        7    A.  That's correct, sir.
        8    Q.  And you said:  That's not a problem.
        9    A.  Yes, sir.
       10    Q.  Okay.  Well, when -- when you told Mr. Cromitie that --
       11    when you offered to bail him out, and pick him up when he gets
       12    out of jail, I mean you didn't have any intention of doing
       13    either of those things, did you?
       14    A.  No, sir.
       15    Q.  I mean the FBI wasn't going to give you money to bail David
       16    Williams out of jail, correct?
       17    A.  No, sir.
       18    Q.  And they were not going to, like, follow you in their cars
       19    while you went to Rikers Island, or wherever he was, to get him
       20    out, right.
       21    A.  That is correct, sir.
       22    Q.  Okay.  So you were, basically, lying to Mr. Cromitie about
       23    wanting to -- being willing to bail him out and to pick him up
       24    from jail, correct?
       25    A.  Yeah, you can say that, sir.
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        1    Q.  And the reason that you were lying about that is that you
        2    wanted Mr. Cromitie to relay this to David Williams, correct?
        3    A.  No, sir.
        4    Q.  Well, you wanted -- didn't you want Cromitie to let David
        5    Williams know that you're somebody who can help him, do favors
        6    for him, correct.
        7    A.  I don't know, sir.
        8    Q.  And but it was obvious to David Williams that you -- well,
        9    you were representing yourself on April 10th as somebody who
       10    had money, correct?
       11    A.  Yes, sir.
       12    Q.  And what were you driving that day, on April 10th, was it
       13    the Hummer or?
       14    A.  No, sir.  It was the BMW, sir.
       15    Q.  BMW.  And, now, by the way --
       16    A.  April 10?
       17             THE COURT:  There is no question, sorry.
       18    Q.  April 10, I asked.  Sorry, I went back to April 10.
       19    A.  On April 10, or April 16th.
       20    Q.  April 10.  What were you driving April 10.
       21    A.  April 10 is the -- is from the -- the FBI car.
       22    Q.  FBI, okay.
       23             Now, actually, I wanted to -- I wanted to go back to
       24    April 10th, actually.  Sorry.
       25             I believe it was your testimony that April 10 was the
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        1    first day that you had met David Williams?
        2    A.  Yes, sir.
        3    Q.  And but did you tell Agent Fuller that you had -- had you
        4    seen David Williams before April 10?
        5    A.  Sorry?
        6    Q.  Had you seen him before April 10?
        7    A.  No, sir.
        8    Q.  Okay.  You were debriefed by Agent Fuller following the
        9    April 10 meeting, correct.
       10    A.  Yes, sir.
       11    Q.  And on that -- when you were debriefed by Agent Fuller, did
       12    you tell Agent Fuller that you had seen David Williams on
       13    multiple times enter and exit apartment 130, and that you had
       14    also observed Williams enter and exit the apartment, on this
       15    date, meaning April 10?
       16    A.  Yes, I told him, for that day.  Not the previous day, for
       17    that day, for April 10 day.
       18    Q.  All right so, so --
       19    A.  The briefing was for the April 10th.  Because I took him to
       20    the store, I brought him back, I drop him to his house, he went
       21    to his house, then he came from his house.  So that briefing is
       22    for the April 10th.
       23    Q.  So you are saying multiple times entering and exiting the
       24    apartment?
       25    A.  On the April 10th.
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        1    Q.  All in one day?
        2    A.  Yes, sir.  Because we went to the grocery store, we came
        3    back.  Then we went with Cromitie to the grocery store, then we
        4    came back.  And that's for the April 10th.  Yes, sir.
        5    Q.  All right.  And on this -- at this April 16th meeting, this
        6    was actually the meeting where you were out of doors for much
        7    of the time at a park, correct?
        8    A.  Yes, sir.  By Riverside.
        9    Q.  Okay.  Mr. Cromitie had told you that David Williams is --
       10    he described him as a nephew of Kathleen Baynes; in other
       11    words, his girlfriend, correct?
       12    A.  I don't recall, sir.
       13    Q.  Well, let me show you government exhibit 118T.  And it's
       14    page 6.  And it's about line 20.
       15    A.  Thank you, sir.
       16    Q.  Five or six.
       17    A.  Yes, sir.
       18    Q.  Okay.  I'll take it back.  He sort of he described
       19    Mr. Williams kind of informally as Kathleen's nephew, correct?
       20    A.  No, sir.  He says he is like Kathleen's nephew.  That's
       21    what he said.  He is like.  He is not Kathleen's nephew, but he
       22    is like.
       23    Q.  That's what I meant by informally.
       24    A.  Okay.
       25    Q.  In other words --
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        1    A.  Yes, sir.
        2    Q.  -- the relationship was that Kathleen was an old friend of
        3    David's mother, correct?
        4    A.  I don't know, sir.
        5    Q.  Well, isn't that what he told you?
        6    A.  I don't know, sir.
        7    Q.  Didn't he tell you that Kathleen grew up with his mother?
        8    A.  I don't recall, sir.
        9    Q.  They were like sisters?
       10    A.  I don't recall.
       11             MR. RASKIN:  Objection, relevance.
       12             THE COURT:  Objection overruled.
       13    Q.  All right.  Well, I don't think you read this part of the
       14    transcript.
       15    A.  Oh, I'm sorry.
       16    Q.  You have to go to the next page.
       17    A.  I'm sorry.
       18    Q.  Now, at the top of page 7 --
       19    A.  Yes, sir.  Yes, sir.
       20    Q.  Okay.  And so he described David Williams as the son of a
       21    very close friend, of long-time friend of Kathleen's?
       22    A.  Yes, sir.
       23    Q.  And in the same conversation, Mr. Cromitie said that,
       24    regarding David Williams, that he is not careful.  And, you
       25    know, he -- he makes me wonder.  Right?  He said that?
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2190
             09m0cro5                 Hussain - cross - Green
        1    A.  Yes, sir.
        2    Q.  And he slips a lot?
        3    A.  Yes, sir.
        4    Q.  He is like Kathleen, I think he said that, right?
        5    A.  Yes, sir.
        6    Q.  And he said:  That's my nephew, you know that?
        7    A.  He said is like my nephew.
        8    Q.  But you know what he meant.  He doesn't mean he was really
        9    his nephew, it's like, right, but because of the relationship
       10    with Kathleen --
       11    A.  I believe he is talking about another nephew that was like
       12    Mr. David Williams.  He said he is like my other nephew that he
       13    has, who slips along, and stuff like that.  That was my
       14    understanding of that, sir.
       15    Q.  Well, didn't -- I'll just do it this way.
       16    A.  Okay.
       17    Q.  I mean didn't he tell you that David:  That's another
       18    thing, David, he is not careful?
       19    A.  Yes, sir.
       20    Q.  And, you said:  Who?  And he said:  Daoud.
       21    A.  Yes, sir.
       22    Q.  And you said:  What do you mean?
       23    A.  Yes, sir.
       24    Q.  Right?
       25    A.  Yes, sir.
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        1    Q.  And he said:  He is not careful, you know.  He makes me
        2    wonder about it, because he slips a lot.  He is like Kathleen.
        3    That's my nephew, you know that, right?
        4    A.  Yes, sir.
        5    Q.  All right.  And now Mr. -- now Mr. Cromitie had already
        6    told you that David Williams was not involved at that point,
        7    right.  You had asked him if David Williams could be part of
        8    this, and he said no, right?
        9    A.  On what date?
       10    Q.  You said on April 10.  You had asked, on April 10th, at the
       11    end of the day you had asked Cromitie if David Williams was
       12    involved.  And he said no, correct?
       13    A.  Yes, sir.
       14    Q.  Okay.  And when you are speaking with Mr. Cromitie on
       15    April 16th -- and I believe this was already played for the
       16    jury -- you said:  Okay.  And the third thing is that about
       17    Daoud, if he comes in as a look-out guy, missile look-out guy,
       18    okay?
       19    A.  Yes, sir.
       20    Q.  In other words, you suggested him as a missile look-out
       21    guy, correct?
       22    A.  That is correct, sir.
       23    Q.  Okay.  And Mr. Cromitie -- well, let's go to -- to 118.
       24    Let's see.  All right, 118-E-2T.  And this is on April 16,
       25    2009, page 3.
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        1    A.  Yes, sir.
        2    Q.  Okay.  And starting at about line 9, you mention:  You
        3    know, if Daoud comes in as a look-out guy, a missile look-out
        4    guy.
        5             Right?
        6    A.  Yes, sir.
        7    Q.  And then Mr. Cromitie says:  I'll take care of Daoud.
        8    A.  Yes, sir.
        9    Q.  And adds that:  Whatever moneys you give me, I'll take care
       10    of Daoud.
       11             Correct?
       12    A.  Yes, sir.
       13    Q.  And then you respond:  No, we can give him separate money,
       14    to Daoud?
       15    A.  That is correct, sir.
       16    Q.  And then you add that:  This is not for the money.
       17             Correct?
       18    A.  Yes, sir.
       19    Q.  And the reason that you -- I mean you were offering
       20    separate money to Daoud, because you -- you wanted to make sure
       21    that Mr. Cromitie did not have to worry about diluting the very
       22    substantial sums of money that you had already offered to him,
       23    correct?
       24             MR. RASKIN:  Objection.
       25             THE COURT:  The objection is -- ground?
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        1             MR. RASKIN:  I think it misstates the testimony --
        2             THE COURT:  If it does, the witness can take care of
        3    himself.
        4    A.  No, sir.
        5    Q.  And you -- but the separate money that you were talking
        6    about was the reward money that is available to anybody who was
        7    recruited for the operation, correct?
        8    A.  That is correct, sir.
        9    Q.  And you had previously explained that this reward money was
       10    not the same as get-away money.  This is just money that you
       11    get as a reward.  You can spend it, do whatever you want with
       12    it, correct?
       13    A.  It's get-away money, sir.  It is get-away money, sir.
       14    Q.  No, but you had earlier explained, when I was asking you,
       15    that the reward money is money that you could use for any
       16    purpose.
       17    A.  Anything, after the mission is done, it is get-away.  If
       18    you want to use that money for any purpose, you want to stay
       19    here, or you want to go out, or you want to get away after
       20    the -- the plot, then, you can use that money.
       21    Q.  So it's not get-away money, it's money for any purpose,
       22    correct?  It is just cash money?
       23    A.  It can be used for both ways, sir.  I can be used as
       24    get-away money, or stay in Newburgh after you had done the
       25    mission, you can use that money.
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        1    Q.  Well, then.  At the bottom of page 3, you say, starting at
        2    line 38: And Daoud should know about it.  This is for Allah
        3    Subhana wa tala, this is reward you can give him.
        4             Then you say:  Go to Florida, come back in a week
        5    time, 10 days, 20 days.  Go to Miami.
        6             I mean what -- you're introducing this concept of
        7    giving him money and then going to Florida, correct?
        8    A.  That is correct, sir.
        9    Q.  Because you want to make it sound like you're giving him
       10    this money to cover expenses while he is travelling; correct,
       11    that's what you wanted it to sound like?
       12    A.  Yes, sir.
       13    Q.  But that's really not what it was?
       14    A.  It is.
       15    Q.  It was reward money; right?
       16    A.  It is reward money after the -- after you do the mission or
       17    the plot.
       18    Q.  Well, Mr. Cromitie clearly did not understand it that way,
       19    because he said on the next page, page 4, you know, you keep
       20    talking about -- he says:  We need to know more.  I need to
       21    know more where do we get our money.
       22             Correct?
       23             MR. RASKIN:  Objection to Mr. Cromitie's
       24    understanding.
       25             THE COURT:  I don't -- the problem was with the
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        1    question, I -- you interrupted your question.  And then I think
        2    you went back to the question --
        3             MR. GREEN:  Let me start over.
        4    Q.  On the next page, page 4, Mr. Cromitie says: I need to know
        5    more, where do we get our money.
        6             Right?
        7    A.  Yes, sir, that's what he says.
        8    Q.  And he is talking about his reward money, correct?
        9    A.  Yes, sir.
       10    Q.  And then you interject the idea of travelling again, buying
       11    tickets, flying out to Miami or Florida, wherever you want to
       12    go; correct?
       13    A.  That is correct, sir.
       14    Q.  And then Mr. Cromitie responds, yeah, but still, how will
       15    we know where to go if we need money, correct?
       16    A.  That's correct, sir.
       17    Q.  And then a few lines down, starting at lines 23, do you see
       18    where Mr. Cromitie has a sentence that starts with the words
       19    "well technically?"
       20    A.  That is correct, sir.
       21    Q.  And what he says is:  Well, technically, we really wouldn't
       22    to have go nowhere, because they would never know.
       23             Right?
       24    A.  That is correct, sir.
       25    Q.  And you start fighting with him about this, about trying to
                            SOUTHERN DISTRICT REPORTERS, P.C.
                                      (212) 805-0300



                                                                           2196
             09m0cro5                 Hussain - cross - Green
        1    push him on him the idea of travelling, correct?
        2             MR. RASKIN:  Objection.
        3             THE COURT:  Overruled.
        4    Q.  Well, you say:  But it is better --
        5             THE COURT:  No, no.  Do you want an answer to the
        6    question?
        7             MR. GREEN:  Yeah, okay, I do want an answer, yes.
        8    Q.  You were kind of fighting with him about --
        9    A.  No, sir.
       10    Q.  Well, you say:  It is better to get out.
       11             Correct?
       12    A.  I was suggesting; yes, sir.
       13    Q.  And Mr. Cromitie asked:  Why is that?
       14    A.  Yes, sir.
       15    Q.  Well, actually, I'll tell you what, I'll play -- I'm going
       16    to play a clip, I think it is 275.  This is from G X 118.
       17             (Tape played)
       18    Q.  All right.  So, Mr. Hussain, during that conversation, Mr.
       19    Cromitie is clearly arguing with you over the -- even the need
       20    to travel, correct?
       21    A.  Yes, sir.
       22    Q.  And you're pushing on him the idea of travelling, because
       23    you want to make it sound like that's the only reason you are
       24    giving him money, correct?
       25    A.  That's not quite true, sir.
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        1    Q.  Partially true?
        2    A.  Partially true; yes.
        3    Q.  Now, you were debriefed by Agent Fuller following this
        4    April 16th meeting at the park, correct?
        5    A.  Yes, sir.
        6    Q.  And he debriefed you the next day, didn't he; or do you
        7    recall?
        8    A.  No, the same day, I believe.
        9    Q.  Same day, okay.  Okay.  And when -- so that would have been
       10    before Agent Fuller had a chance to listen to the tape, right?
       11    A.  Yes.  That is correct, sir.
       12    Q.  What you told Agent Fuller, the way you characterized this
       13    conversation to Agent Fuller, was that Cromitie inquired about
       14    funds to purchase flights and hotels to flee to Florida after
       15    the operation, and Cromitie stated:  Williams would also
       16    consider fleeing to Florida.
       17             And you said that Jaish-e-Mohammed would pay for the
       18    transportation.  That's how you characterized it to Agent
       19    Fuller?
       20    A.  I don't recall, sir.
       21    Q.  Let me show you 3502-64.  And just read the first
       22    paragraph, starting -- I think it's the first full sentence.
       23    A.  Yes, sir.
       24    Q.  Okay?
       25    A.  Thank you, sir.
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        1    Q.  Okay.  Okay, so my question to you is, is it correct that
        2    you told Agent Fuller, in your debriefing following the
        3    April 16th meeting, that Cromitie inquired about funds to
        4    purchase flights and hotels to flee to Florida after the
        5    operation?
        6    A.  That is incorrect, sir.
        7    Q.  That is incorrect?
        8    A.  Yes.
        9    Q.  So Agent Fuller got that wrong?
       10    A.  Yes, sir.
       11    Q.  And did you say that Cromitie stated Williams would also
       12    consider fleeing to Florida?
       13    A.  Yes, sir.  That's not true, sir.
       14    Q.  So you didn't say either of those things to Agent Fuller?
       15    A.  I don't recall, sir.
       16    Q.  But if you did say that, that would be a total
       17    misrepresentation of the conversation, wouldn't it?
       18    A.  Yes, sir.
       19             (Continued on next page)
       20
       21
       22
       23
       24
       25
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        1             MR. GREEN:  Now I'm going to play a clip, another
        2    excerpt from this same meeting, it's clip 118, and this is
        3    again from Government Exhibit 118.
        4             (Audio recording played)
        5    BY MR. GREEN:
        6    Q.  So in this excerpt, what you're telling Mr. Cromitie is
        7    that you ought to have three more people?
        8    A.  Yes, sir.
        9    Q.  In addition to Mr. Cromitie?
       10    A.  Yes, sir.
       11    Q.  And this was really part of -- you had been doing this
       12    repeatedly throughout the recordings beforehand, you would
       13    mention always two or three guys or three or four guys?
       14    A.  Yes, sir.
       15    Q.  Because you had a specific number in mind, correct?
       16    A.  No, sir.
       17    Q.  Now the next time you met with Mr. Cromitie was on the next
       18    day, April 17, correct?
       19    A.  That's correct, sir.
       20    Q.  And you picked him up in your car and took him to Shipp
       21    Street?
       22    A.  Yes, sir.
       23    Q.  In the house?
       24    A.  Yes, sir.
       25    Q.  I'm going to ask you to look at 119.
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        1    A.  119E1?
        2    Q.  Hold on a second.
        3             119E1, page 5.
        4    A.  Yes, sir.
        5    Q.  And in that part of the conversation you asked -- you
        6    wanted to know if Daoud is with us but you mistakenly refer to
        7    him as Umar, correct?
        8    A.  That's correct, sir.
        9    Q.  And Mr. Cromitie says you can't say yet, correct?
       10    A.  That's correct, sir.
       11    Q.  And then you respond:  Because that missile thing is heavy
       12    to pick up and we have to put it in an SUV right there.
       13    A.  That's correct, sir.
       14    Q.  And if Daoud could be with us, that would be wonderful,
       15    that would be really good.  Correct?
       16    A.  Yes, sir.
       17    Q.  You're making up a reason why you needed David Williams,
       18    correct?
       19    A.  Sorry?
       20    Q.  You were just -- when you said that missile thing is heavy
       21    to pick up, you were just making up a reason for why you needed
       22    to recruit David Williams, right?
       23    A.  No, sir.
       24    Q.  Well, by this time you hadn't even trained on a missile,
       25    correct?
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        1    A.  We had talked about missiles but we hadn't trained on a
        2    missile.
        3    Q.  Had you previously handled a Stinger missile?
        4    A.  Yes, sir.
        5    Q.  So you had?
        6    A.  Yes, sir.  In Albany, sir.
        7    Q.  Where?
        8    A.  In Albany, sir, last case.
        9    Q.  In Albany.  OK.  Well, first of all, you know that a
       10    Stinger missile is designed to be used by one person, correct?
       11    A.  Yes, sir.
       12    Q.  And I think in this case we saw that it's pretty easy for
       13    two people to carry it when it's in the box, in the carrying
       14    case?
       15    A.  Yes, sir.
       16    Q.  So you didn't need David Williams.  I mean this idea that
       17    you needed to recruit David Williams into a serious crime for
       18    which he could face grave consequences because the missile was
       19    heavy, that's ridiculous, isn't it?
       20             MR. RASKIN:  Objection.
       21             THE COURT:  Overruled.
       22    A.  Sorry, what was the question?
       23    Q.  The idea that -- it's ridiculous that you needed David
       24    Williams because the missile was heavy to pick up, isn't it?
       25             MR. RASKIN:  Objection.
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        1             THE COURT:  Overruled.
        2    A.  No, sir.
        3             MR. GREEN:  And what I'll do you now is I'll play clip
        4    122B, and this is from the same conversation on April 17, I'm
        5    just going to play it, 122B.
        6             (Video recording played)
        7    Q.  And now at this point you're getting directly involved in
        8    recruiting people, correct?
        9    A.  Yes, we talked about it, yes, sir.
       10    Q.  What I mean is that you -- first of all, you're telling
       11    Cromitie who we could get into the operation, correct?
       12    A.  That's correct, sir.
       13    Q.  And you're telling him that you think you could get Wali,
       14    correct?
       15    A.  That's correct, sir.
       16    Q.  And a short time after that you personally spoke to Wali,
       17    correct?
       18    A.  Yes, sir.
       19    Q.  I mean you're really taking charge of recruiting because
       20    you didn't want to trust Cromitie to do it, correct?
       21    A.  No, that's not correct, sir.
       22    Q.  Well, you're offering a lot of money to people, correct?
       23    A.  That's not correct sir.
       24    Q.  To come into the operation?
       25    A.  That's not correct.
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        1    Q.  On April 7 you said look-out guys have to be in it for the
        2    cause and not for the money, correct?
        3    A.  That's correct, sir.
        4    Q.  And less for the money and more for the cause, correct?
        5    A.  That's correct, sir.
        6    Q.  That's because you were offering a lot of money to people
        7    if they would get involved, correct?
        8    A.  No, sir, that's not correct.
        9    Q.  And you told Cromitie that you would offer separate money
       10    to Daoud, correct?
       11    A.  Yes, sir.
       12    Q.  And you're deciding who Cromitie should approach, correct?
       13    A.  I suggested because the people that I already talked to and
       14    I seen they were radicals, I suggested him to talk to those
       15    people, yes.
       16    Q.  Now you mentioned Wali, this fellow Wali, correct?
       17    A.  Yes, sir, Abdul Wali.
       18             MR. GREEN:  So let's play clip 127 which is also from
       19    April 17.
       20             (Video recording played)
       21    Q.  Now in that excerpt when you were talking about Wali, you
       22    said let's bring him in, right?
       23    A.  Yes, sir.
       24    Q.  And so there's not even a pretense here there is some
       25    conspiracy out there that you're trying to uncover, correct?
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        1    A.  Sorry?
        2    Q.  It's not as though there is some group of conspirators that
        3    you're trying to uncover and tell Agent Fuller about?
        4    A.  No, sir.
        5    Q.  You're trying basically create your own conspiracy,
        6    correct?
        7    A.  No, sir.
        8    Q.  But that's what you mean when you say let's bring him in,
        9    right?
       10    A.  I said let's talk to him, let's bring him in, let's both
       11    talk to him.  So that's not a conspiracy, sir.
       12             MR. GREEN:  Judge, I think I'm finished with this day.
       13             THE COURT:  Yeah, I think this is a good point to
       14    leave.
       15             Folks, before you go, everybody has been a little
       16    testy.  I was a little testy this morning.  I apologize for my
       17    outburst.  I apologize to you, Mr. Hussain, and to all of you
       18    folks.
       19             Don't discuss the case, keep an open mind, we'll see
       20    you in the morning, 9:30.
       21             (Continued on next page)
       22
       23
       24
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        1             (Jury not present)
        2             THE COURT:  I would like to get some time estimates.
        3             Mr. Williams, please, sir, please.
        4             Mr. Green, how long do you think you're going to be
        5    with this?
        6             MR. GREEN:  I think I'll be finished tomorrow morning,
        7    Judge.
        8             THE COURT:  Mr. Braverman?
        9             MR. BRAVERMAN:  Yes, Judge.
       10             THE COURT:  Do you have an estimate for me?
       11             MR. BRAVERMAN:  Absolutely less than two days.
       12             No, quite seriously, two hours.
       13             THE COURT:  So it's entirely possible that we'll be
       14    done with the cross-examination with this witness tomorrow.
       15             MR. GREEN:  I may not take the whole morning, I don't
       16    even know.
       17             MR. BRAVERMAN:  I think we'll be done by the end of
       18    the day.  I think it's likely.  He appears to be moving more
       19    efficiently.
       20             THE COURT:  I'm trying to get some ideas.
       21             MR. BRAVERMAN:  I think the government can load for
       22    Monday.
       23             MR. RASKIN:  We'll be loaded for tomorrow.
       24             THE COURT:  The question is should they be ready to go
       25    tomorrow.  I want to be able to find out.
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        1             MR. RASKIN:  We planned to have whatever is -- our ten
        2    witnesses even here this afternoon.  We called that off this
        3    morning.  Unless we hear that the Court wants to break, we're
        4    going to have witnesses to fill the afternoon.
        5             THE COURT:  And my question to you is -- I keep on
        6    hearing that you're going to take advantage of my offer
        7    yesterday to interrupt the testimony of this witness.
        8             MR. RASKIN:  Well, it will be in the middle of the
        9    day.  We certainly need to talk to him.
       10             THE COURT:  Correct.
       11             MR. RASKIN:  So especially since --
       12             THE COURT:  And I don't want to lose the time.  I
       13    think we imposed on the jury enough.  It's not our fault,
       14    nothing that happened is our fault, but I would like them to
       15    get the feeling that we're actually moving this forward.
       16             MR. RASKIN:  We're going to have witnesses.
       17             THE COURT:  As a simple matter of trial management,
       18    great.
       19             MR. RASKIN:  We will have witnesses here, and
       20    assuming -- the only way we wouldn't break this witness up
       21    would be if cross goes to the end of the day.
       22             THE COURT:  If the cross goes close to the end of the
       23    day, we'll quit.
       24             MR. RASKIN:  That's fine.  If we do break the
       25    witness's cross from the redirect, we just ask the Court to
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        1    tell the jury it's a scheduling issue.
        2             THE COURT:  I have a nice thing to say to them.
        3             MR. BRAVERMAN:  Judge, can we assume that the
        4    government's previous list provided to us will track that?
        5             MR. HICKEY:  I believe instead of Agent Sean Mullen
        6    we'll be hearing from special -- photographer, rather, Matthew
        7    Coleman, and there may be a couple of people dropped from the
        8    list.  And we have a motion in limine pending that will affect
        9    the witness list.
       10             THE COURT:  Right.
       11             MS. BRODY:  What we're looking for is the batting
       12    order, Judge.
       13             MR. HICKEY:  The order stands, you can substitute Sean
       14    Mullen for -- Matthew Coleman for Sean Mullen.
       15             THE COURT:  My present inclination is to deny the
       16    motion in limine.  But I have not reached a final conclusion,
       17    so don't start celebrating yet, but that's where I'm listing
       18    right now.
       19             MS. BRODY:  Could they do again their substitution
       20    list?
       21             MR. BRICCETTI:  That went a little fast.
       22             THE COURT:  They can do that after we get off the
       23    record you can talk to Mr. Hickey face to face.
       24             MS. BRODY:  OK.
       25             THE COURT:  I'll see you tomorrow.
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        1             MR. BRICCETTI:  Thank you, your Honor.
        2             (Adjourned to September 22, 2010 at 9:30 a.m.)
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