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  1             (Trial continuing)
  2             (In open court; defendants present, jury not present)
  3             THE COURT:  Good morning.
  4             Okay, who is the first witness?
  5             MR. HALPERIN:  Special Agent Robert Fuller, your
  6    Honor.
  7             THE COURT:  Thank you.  Get the jurors.
  8             THE MARSHAL:  All rise.
  9             (Jury present)
 10             THE COURT:  Good morning.
 11             THE JURY:  Good morning.
 12             THE COURT:  All right, have a seat, make yourselves
 13    comfortable.  Call your first witness.
 14             MR. HALPERIN:  Your Honor, the government calls
 15    Special Agent Robert Fuller.
 16             THE COURT:  Okay, everybody has a notebook that's your
 17    notebook.  Nothing that you write in that notebook will ever be
 18    seen by any other human being.
 19     ROBERT FULLER,
 20         called as a witness by the Government,
 21         having been duly sworn, testified as follows:
 22    DIRECT EXAMINATION
 23    BY MR. HALPERIN:
 24    Q.  Good morning, Agent Fuller.
 25    A.  Good morning.
                      SOUTHERN DISTRICT REPORTERS, P.C.
                                (212) 805-0300



                                                                   125
       08p0cro1                 Fuller - direct
  1    Q.  Where are you employed, sir?
  2    A.  The Federal Bureau of Investigation.
  3    Q.  I'm going to ask you to move the microphone a little
  4    closer.
  5             What's your title with the FBI, sir?
  6    A.  Special Agent.
  7    Q.  How long have you been a Special Agent with the FBI?
  8    A.  Ten years now.
  9    Q.  And what did you do for work before joining the FBI?
 10    A.  I was a police officer.
 11    Q.  For how long?
 12    A.  Approximately nine years.
 13    Q.  So about how long have you been in law enforcement?
 14    A.  19 years.
 15    Q.  What squad are you in at the FBI?
 16    A.  I'm assigned to the Joint Terrorism Task Force, namely the
 17    Counterterrorism Squad, CT, or Counterterrorism, be designated
 18    as CT-29.
 19    Q.  Where is CT-29 located?
 20    A.  It's a squad that is based up in Hudson Valley Resident
 21    Agency, Goshen, New York.  HVRA.
 22    Q.  Orange County?
 23    A.  Yes, it is.
 24    Q.  And how long have you been doing counterterrorism work?
 25    A.  Approximately 9 years.
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  1    Q.  Before being assigned to CT-29, what types of
  2    counterterrorism investigations and cases were you involved in?
  3    A.  While assigned to, still at JTS Squad, assigned here in New
  4    York to CT-1, counterterrorism Squad 1, primarily responsible
  5    for al Qaeda investigations, internationally.  And we basically
  6    covered the whole world for al Qaeda investigations.
  7             THE COURT:  You need to keep your voice up, Agent
  8    Fuller.
  9             MR. HALPERIN:  Please speak into the microphone.
 10             THE COURT:  Not so much that, you have tendencies to
 11    drop your voice.  So keep it up.
 12             THE WITNESS:  Yes, your Honor.
 13             THE COURT:  Okay.  Thank you.
 14    Q.  What's the mission of CT-29, sir?
 15    A.  To prevent, disrupt terrorist incidents and address
 16    threats.
 17    Q.  Is the focus domestic, international, or both?
 18    A.  Currently, the squad that we cover up in the Hudson Valley
 19    office, covers both domestic and international terrorism.
 20    Q.  And are these your specific duties, as well?
 21    A.  Yes, they are.
 22    Q.  Now what counties in New York state does CT-29 focus on?
 23    A.  Primarily northern counties, which would include Rockland,
 24    Sullivan, Orange, and Dutchess counties.
 25    Q.  And are you familiar with the City of Newburgh?
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  1    A.  Yes, I am.
  2    Q.  What county is Newburgh in?
  3    A.  Orange County.
  4    Q.  Now aside from your duties with CT-29, do you have any
  5    other assignments with the FBI?
  6    A.  Yes, I do.
  7    Q.  What are those?
  8    A.  I am a Special Agent bomb technician.  Or SABT, it's an
  9    acronym we use.  One of six bomb techs in the New York Field
 10    Office.  And I basically cover the northern counties of New
 11    York that are within our territory, as I stated before.
 12    Q.  And what types of training do you receive for the bomb tech
 13    assignment.
 14    A.  FBI trains all state and local bomb technicians down in our
 15    facility in Huntsville, Alabama for several months.  And once
 16    you accomplish the training, you get certified.  And at which
 17    point, since I was in New York, I became a New York SABT.  And
 18    I -- as I stated, I currently cover the northern counties of
 19    New York.
 20    Q.  Now, generally, sir, what types of investigative tools have
 21    you used in the counterterrorism investigation that you have
 22    done?
 23    A.  We use FBI data bases, also open searches in terms of using
 24    the internet.  We use surveillance.  We use interviews.  We'll
 25    get information from the intelligence community.  We'll use
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  1    sources, both types of sources that we -- I guess we'll address
  2    in a moment -- as well using grand jury subpoenas to obtain
  3    information, court-authorized wiretaps, as well as mainly
  4    conducting interviews with individual to obtain information.
  5    Q.  Search warrants?
  6    A.  Yes.
  7    Q.  Now, please explain what a "consensual recording" is?
  8    A.  Consensual recording is basically where one person, or at
  9    least one person in a conversation consents to being -- having
 10    that recorded -- having that conversation recorded, excuse me.
 11    Q.  And please explain what a court-authorized wiretap is.
 12    A.  It's a tool we use to capture individuals of interest to
 13    the FBI.  We basically swear before a Court to get the order
 14    which is subsequently served on the telephone company to obtain
 15    both in-coming and out-going telephone calls of a subject.
 16    Q.  About how many hours of surveillance have you done in your
 17    career?
 18    A.  Hundreds.
 19    Q.  And you mentioned sources or informants.
 20             What is a "confidential informant"?
 21    A.  Confidential informant is a person that voluntarily decides
 22    to provide information to the FBI.  They are under no
 23    obligation to provide that information.  And it's -- the
 24    confidential informant or source does so voluntarily.
 25    Q.  Are confidential informants employees of the FBI?
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  1    A.  No, they are not.
  2    Q.  Are they compensated by the FBI?
  3    A.  Yes, they are.
  4    Q.  What's the reason the FBI compensates confidential
  5    informants or CIs?
  6    A.  Basically for their time.  If they -- that they -- the time
  7    that they spent on their own time, as well as their directed
  8    time that we give them to obtain the information that we're
  9    looking for.
 10    Q.  Now, why would you use a CI in a particular investigation?
 11    A.  We use sources -- the FBI relies heavily on sources to
 12    obtain information that the FBI would generally have great
 13    difficulty getting to.  That includes individuals,
 14    organizations and/or locations.
 15    Q.  During your career with the FBI, how many sources or CIs
 16    have you worked with?
 17    A.  At least a dozen.
 18    Q.  Now, let me direct your attention to June of 2008.
 19             During that time, you were working with a confidential
 20    informant whose name as Shahid Hussain?
 21    A.  Yes.
 22    Q.  Do you sometimes refer to him as a source?
 23    A.  Yes.
 24    Q.  About when did Mr. Hussain become a CI for the New York
 25    Field Division of the FBI?
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  1    A.  Spring 2007.
  2    Q.  And since that time until the present, has the FBI
  3    compensated him for his work as a CI?
  4    A.  Yes, we have.
  5    Q.  About how much has the FBI paid him from spring 2007?
  6    A.  Approximately $96,000.
  7    Q.  Does that include reimbursement for his operational
  8    expenses?
  9    A.  Yes, it does.
 10    Q.  And what types of operational expenses has he had?
 11    A.  International flights, hotels, meals, gasoline, tolls.
 12    Q.  And about how much of that 96,000-dollar total was to cover
 13    his expenses?
 14    A.  Approximately $44,000.
 15    Q.  And the other 52,000 or so was for his services?
 16    A.  Yes.
 17    Q.  And so the FBI has paid him about 52,000, total, for his
 18    services over about three and a half years?
 19    A.  That's correct.
 20    Q.  Does the FBI pay informants based on how many
 21    investigations the CI helps the FBI open?
 22    A.  I can't speak for other agents that utilize sources, but
 23    myself and the other agents I work with that have sources, the
 24    source is paid, whether he gets the information he is requested
 25    to get -- he is spending his time to work, to get information
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  1    for us.  I pay him whether or not he is able to obtain the
  2    information we're looking for.
  3    Q.  Now, if I use the term "CI" or "source" going forward, will
  4    you understand that I'm referring to Mr. Hussain?
  5    A.  Yes.
  6    Q.  What has to happen for you to use someone as a CI?
  7    A.  Well, generally, we'll meet with the person, determine if,
  8    obviously, they have a good personality, they are able to
  9    interact with people.  As well as having the ability to access
 10    certain locations or targeted individuals that we are trying to
 11    get information from or about.
 12    Q.  And do you to have get certain approvals up the chain?
 13    A.  Yes, we do.
 14    Q.  And did you obtain those approvals for Mr. Hussain?
 15    A.  Yes.
 16    Q.  Now, before the spring of 2007 when he became the source
 17    for you in the New York Field Division, did Mr. Hussain work as
 18    a cooperating witness?
 19    A.  Yes, he did.
 20    Q.  And what's a "cooperating witness"?
 21    A.  Another type of source that is utilized by the FBI and
 22    other law enforcement agencies, a CW, that we refer to as a
 23    person usually has a criminal charge over them.  And they look
 24    to work with a government agency to hopefully obtain a benefit
 25    upon sentencing or other court-related matter.
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  1    Q.  So did Mr. Hussain -- had he been arrested previously?
  2    A.  Yes, he had.
  3    Q.  By whom?
  4    A.  By our FBI office up in Albany, New York.
  5    Q.  And was he charged by the U.S. Attorney's Office?
  6    A.  Yes, he was.
  7    Q.  Which one?
  8    A.  The Northern District of New York.
  9    Q.  And did he plead guilty?
 10    A.  Yes, he did.
 11    Q.  To what charge?
 12    A.  To assisting individuals obtain fraudulent DMV driver
 13    licenses.
 14    Q.  And then did he start cooperating for the Albany FBI and
 15    Northern District of New York U.S. Attorney's Office?
 16    A.  Yes, he did.
 17    Q.  After he finished his cooperation with the Albany FBI, how
 18    did it come about that Mr. Hussain began working for your squad
 19    as a CI?
 20    A.  Our squad, at the time when I was assigned in the spring of
 21    2000, I was assigned to the White Plains office.  And that was
 22    prior to being transferred up to the Hudson Valley office in
 23    Goshen.  At that time, the FBI office up in Albany had
 24    contacted our squad and asked if we might be interested in
 25    utilizing this particular source.  And I had the opportunity
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  1    meet him shortly thereafter, and spent some time with him
  2    getting to know him, and decided to utilize him in a number of
  3    cases that we had at the time.
  4    Q.  And after that, is that when he became a CI for the FBI's
  5    New York Field Division?
  6    A.  Yes.
  7    Q.  You said earlier that you started working with the CI in
  8    about the spring of 2007.
  9             What types of things did you have the CI do for your
 10    cases?
 11    A.  We had a number of counterterrorism investigations opened
 12    up on our squad up in White Plains.  And, at that time, once we
 13    had the source opened up in New York, we began to utilize that
 14    source to obtain information for subjects of over cases that we
 15    had at the time.
 16    Q.  And what type of information did you ask him to get?
 17    A.  Primarily counterterrorism related information.  Also, he
 18    was able to obtain criminal information.  But, primarily, our
 19    goal is counterterrorism mission.  And that would include
 20    individuals that possessed radical Islamic thoughts, desires to
 21    conduct attacks, both domestic and internationally.
 22    Q.  What country is the CI from, originally?
 23    A.  From Pakistan.
 24    Q.  What religion is he?
 25    A.  He is Muslim.
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  1    Q.  Now, whether the CI works with the FBI, to whom does he
  2    report?
  3    A.  To a handler.
  4    Q.  And in this case, who was Mr. Hussain's handler?
  5    A.  Myself.
  6    Q.  So he reported to you?
  7    A.  Yes, he did.
  8    Q.  Did you supervise him?
  9    A.  I did.
 10    Q.  And since the CI was signed up as a CI by the FBI in the
 11    spring of 2007, who was his main supervisor or handler?
 12    A.  Myself.
 13    Q.  When Mr. Hussain first became a confidential informant for
 14    the FBI, did you give him some general instructions?
 15    A.  He was -- well, as any other source that we operate, yes.
 16    Q.  Please summarize those instructions for the jury.
 17    A.  We refer to them as "admonishments."  When we first meet a
 18    source and open them up, they are advised at the time that they
 19    are opened up, and every year after, that basic instruction,
 20    how we, the FBI, wants the source to cooperate.
 21             So there is a number of number of different items or
 22    points that we address, verbally, with the source, to include:
 23    they must be truthful with the FBI at all times, they are not
 24    an employee of the government, they cannot enter into any
 25    contracts with any other organization and claim that they are
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  1    doing it on behalf of the government.  They cannot be
  2    guaranteed that their identity will not be exposed in such a
  3    criminal case like this.  And there is a number of other
  4    specific admonishments, depending on where that source falls,
  5    into what category.
  6    Q.  After those initial instructions, did the CI receive
  7    subsequent annual instructions?
  8    A.  Yes, he did.
  9    Q.  And are those similar to the things you just mentioned?
 10    A.  Yes.
 11    Q.  Now, let me direct your attention to the investigation of
 12    this case.  And directing your attention to May 20, 2009.
 13             Did you and other agents arrest anyone that day?
 14    A.  Yes, we did.
 15    Q.  How many people did you arrest that day?
 16    A.  Four males.
 17    Q.  What were the names of those four people.
 18    A.  James Cromitie, David Williams, Onta Williams, and Laguerre
 19    Payen.
 20    Q.  Roughly, how long was the investigation that led to their
 21    arrest?
 22    A.  Approximately 11 months.
 23    Q.  And during that time about how many times did you see James
 24    Cromitie?
 25    A.  Approximately 35 times.
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  1    Q.  How many times during that time did you see David Williams?
  2    A.  Approximately 10 times.
  3    Q.  During that time, about how many times did you see Onta
  4    Williams?
  5    A.  Approximately seven times.
  6    Q.  And during that time, about how many times did you see
  7    Laguerre Payen?
  8    A.  Approximately seven times.
  9    Q.  Do you see the person named James Cromitie, that you
 10    mentioned, in this courtroom here today?
 11    A.  I do.
 12    Q.  Please point to him and state what color shirt he is
 13    wearing?
 14    A.  Wearing a white dress shirt, and a suit jacket.
 15             THE COURT:  That certainly would cause us to be able
 16    to identify a large number of people.
 17    BY MR. HALPERIN:
 18    Q.  Which table is he sitting at?
 19    A.  Second table.
 20    Q.  Which seat?
 21    A.  Second seat from where you are standing.
 22             THE COURT:  Indicating Mr. Cromitie.
 23    BY MR. HALPERIN:
 24    Q.  Do you see the person named David Williams that you
 25    mentioned in the room today?
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  1    A.  I do.
  2    Q.  Please point to him, state what color shirt he is wearing,
  3    and which table he is sitting at.
  4    A.  Wearing a red dress shirt and what appears to be like a
  5    sweater.  And seated five individuals over from the second
  6    table from you.
  7             THE COURT:  Indicating Mr. David Williams.
  8    Q.  Do you see the person named --
  9             MR. GOMBINER:  We'll stipulate that this is
 10    Mr. Williams, Onta Williams --
 11             MR. BRAVERMAN:  And, as well, Mr. Payen.
 12             THE COURT:  Fine.  Let's move on, please.
 13             MR. HALPERIN:  Thank you your Honor.
 14    Q.  Now, let's start with, Mr. Fuller, the Masjid al-Ikhlas
 15    Mosque.
 16             What is that?
 17    A.  A mosque.
 18    Q.  Where in?
 19    A.  In Newburgh, New York.
 20    Q.  What's the street address?
 21    A.  Twenty-five Washington Terrace.
 22    Q.  I'm going to show you what has been marked for
 23    identification as government exhibit 643.
 24             MR. HALPERIN:  May I approach?
 25             THE COURT:  You may.
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  1             MR. HALPERIN:  Blanket permission, Judge?
  2             THE COURT:  Yes.
  3             MR. HALPERIN:  Thank you.
  4    Q.  Agent Fuller, do you recognize this item?
  5    A.  Yes, I do.
  6    Q.  What do you recognize it to be?
  7    A.  Government exhibit 643 is a photograph of the Masjid
  8    al-Ikhlas Mosque in Newburgh.
  9    Q.  Who took this photograph?
 10    A.  I did.
 11    Q.  Does it fairly and accurately represent the Masjid
 12    al-Ikhlas Mosque in Newburgh?
 13    A.  Yes, it does.
 14             MR. HALPERIN:  Government offers in evidence
 15    government exhibit 643.
 16             THE COURT:  Any objection?
 17             MR. BRAVERMAN:  No objection.
 18             MR. GREEN:  No objection.
 19             MR. BRICCETTI:  No objection.
 20             MR. GOMBINER:  No objection.
 21             MS. BRODY:  No objection.
 22             THE COURT:  It's admitted.
 23             (Government's Exhibit 643 received in evidence)
 24             MR. HALPERIN:  Please display it.
 25             THE COURT:  This is your first look at audio/visuals
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  1    that have been set up for you, folks.
  2             There is one TV screen for every two of you, I think,
  3    so.
  4    BY MR. HALPERIN:
  5    Q.  Agent Fuller, before June 2008, did you instruct the CI to
  6    go to that mosque?
  7    A.  Yes.  Yes, I did.
  8    Q.  Why did you instruct him to go t that mosque?
  9    A.  To attempt to interact with other individuals of other FBI
 10    counterterrorism investigations.
 11    Q.  And did the CI, in fact, go to the mosque?
 12    A.  Yes, he did.
 13    Q.  Before June 13, 2008 about how many times had the CI gone
 14    to that specific mosque pursuant to your instruction?
 15    A.  Approximately 12 times.
 16    Q.  Without getting into details, did he provide you with
 17    information about any other subjects?
 18    A.  Yes, he did.
 19    Q.  And based on these this information about other subjects,
 20    had the FBI opened any preliminary investigations at that time
 21    into anyone else at the mosque?
 22    A.  No, he did not.
 23    Q.  When the source went to the mosque with you, would other
 24    agents conduct surveillance as well?
 25    A.  We would.
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  1    Q.  Would you have the CI wear a body wire or recording device
  2    on his person when he went to the mosque?
  3    A.  No.
  4    Q.  And after the CI would go to the mosque on a given
  5    occasion, did you debrief him?
  6    A.  Yes, I would.
  7    Q.  And please explain to the jury how the debriefing process
  8    works.
  9    A.  Once a source is completed with the meeting that he was
 10    asked to go to and interact, if he did have the opportunity to
 11    interact with who we asked him to speak to, he would usually
 12    call us and we would identify a location to meet, usually away
 13    from where we had sent him to meet, or go into.  At which point
 14    we would interview him and debrief him as to what he had
 15    obtained, informationwise, from where he had travelled from.
 16    Q.  And how soon after the CI did an assignment would you try
 17    to debrief him?
 18    A.  As soon as possible.
 19    Q.  And what was the reason for that?
 20    A.  To get the most accurate information so that he was able to
 21    provide information that he would be able to recall quicker
 22    than if we waited a week or so to talk to him.
 23    Q.  When he gave you information, would you generally take
 24    notes?
 25    A.  Yes.
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  1    Q.  Would you, subsequently, usually prepare an FBI report
  2    based on the source debriefing?
  3    A.  Yes, we would.
  4    Q.  Directing your attention to June 13, 2008 did the CI go to
  5    the mosque that day?
  6    A.  Yes, he did.
  7    Q.  Did you debrief him afterwards?
  8    A.  Yes, we did.
  9    Q.  About how many people did the CI give you information
 10    about?
 11    A.  At least 10 people.
 12    Q.  Without telling me anything substantive, did the CI meet
 13    someone named Abdul Rahman that day?
 14    A.  Yes, he did.
 15    Q.  What instructions did you give the CI about how he should
 16    introduce himself when he met people at the mosque?
 17    A.  I advised him to introduce himself as "Mahsud."
 18    Q.  Was that his real name?
 19    A.  No.
 20    Q.  Do you always instruct sources not to use their real names?
 21    A.  Yes.
 22    Q.  Now, was Abdul Rahman one of the people you instructed the
 23    CI to get information on before you went to the mosque on.
 24    June 13, 2008?
 25    A.  No.
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  1    Q.  Had you ever heard of I him before?
  2    A.  No.
  3    Q.  Had you and the CI ever discussed Abdul Rahman before?
  4    A.  No.
  5    Q.  Had you ever see Abdul Rahman before?
  6    A.  No.
  7    Q.  Did you know anything about Abdul Rahman before that day?
  8    A.  No.
  9    Q.  Let's skip ahead for a moment.  Months later, did you open
 10    an investigation into Abdul Rahman?
 11    A.  Yes, I did.
 12    Q.  And at some point, did you come to learn his real name?
 13    A.  Yes.
 14    Q.  What's his real name?
 15    A.  James Cromitie.
 16    Q.  Is that James Cromitie, the defendant?
 17    A.  Yes, it is.
 18    Q.  And how did you learn that?
 19    A.  Through database checks.
 20    Q.  Now, after the CI's initial encounter with the defendant,
 21    James Cromitie on June 13,2008, what did you instruct the CI to
 22    do next?
 23    A.  To attempt to meet with Cromitie again.
 24    Q.  And did they meet up again?
 25    A.  They did.
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  1    Q.  When was that?
  2    A.  June 23rd.
  3    Q.  2008?
  4    A.  Yes.
  5    Q.  Approximately 10 days later?
  6    A.  Yes.
  7    Q.  Were you conducting surveillance that day?
  8    A.  Yes.
  9    Q.  Where did they meet up that day?
 10    A.  The source proceeded to meet Cromitie at his residence, at
 11    which point they proceeded to a residence in Newburgh.
 12    Q.  Agent Fuller, I'm now going to show you what's been marked
 13    for identification as government exhibit 10A.
 14             Do you recognize this, sir?
 15    A.  Yes, I do.
 16    Q.  And what you do recognize it to be?
 17    A.  It's map of the tri-state area.
 18    Q.  And which portion of New York State does that cover,
 19    generally?
 20    A.  The southern portion of New York State.
 21    Q.  Are you familiar with this area?
 22    A.  Yes, I am.
 23    Q.  Is this generally the region where you work every day?
 24    A.  Yes.
 25    Q.  And does this map fairly and accurately depict this portion
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  1    of New York City?
  2    A.  Yes, it does.
  3    Q.  The government offers as an aid to the jury government
  4    exhibit 10A?
  5             MR. BRAVERMAN:  No objection.
  6             MR. GREEN:  No objection.
  7             MR. BRICCETTI:  No objection.
  8             MR. GOMBINER:  No objection.
  9             MS. BRODY:  No objection.
 10             THE COURT:  Admitted.
 11             (Government's Exhibit 10A received in evidence)
 12             MR. HALPERIN:  Please display 10A.  And blow that up.
 13             Thank you.
 14    BY MR. HALPERIN:
 15    Q.  And if we can focus in, I guess, on the Hudson River
 16    portion on the left side of the screen, maybe the left half of
 17    the screen, please.
 18             Agent Fuller, could you show us where the City of
 19    Newburgh is.  If you want to use your Telestrator, if that is
 20    working.
 21    A.  The City of Newburgh is actually listed or labeled on the
 22    right side of the river, Hudson River, right here.  But the
 23    actual City is to the left, or the west side of the Hudson
 24    River.  So if you see where 84 is, major interstate, and then
 25    there is Route 52 that you can see to the right on the Hudson
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  1    River.
  2    Q.  Can you put a dot on City of Newburgh?
  3    A.  There we go.
  4    Q.  And, just briefly, show us where Newburgh is in relation to
  5    New York City.
  6    A.  Newburgh is up here, denoted by the squiggly lines that I
  7    drew.  And New York City is approximately an hour and 15, hour
  8    and 20, south of Newburgh, no traffic.  Basically right where
  9    the State's identifier -- located right by the identifier for
 10    New York State.
 11    Q.  Thank you.
 12             Now on June 23rd, 2008, the CI and Cromitie drove to a
 13    house in Newburgh.  What house was it?
 14    A.  It was a single-family residence that the FBI had a
 15    long-term lease for, located in the City of Newburgh in a
 16    residential area.
 17    Q.  And what was the address?
 18    A.  41 Shipp Street.
 19    Q.  Where were you when the CI and Cromitie drove to the house
 20    in Newburgh on June 25th?
 21    A.  In the immediate area.
 22    Q.  Who rented the house?
 23    A.  The FBI did.
 24    Q.  I'm now showing you what has been marked for identification
 25    as government 602, 603 and 605.  Do you recognize these items,
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  1    sir?
  2    A.  Yes, I do.
  3    Q.  What do you recognize them to be?
  4    A.  Government exhibit 602, is a photograph, color photograph,
  5    depicting the southeast corner of the house, as well as showing
  6    portions of the east side and south side of the residence.
  7    Q.  Okay.
  8             603?
  9    A.  Government exhibit 603 is a photograph taken from Shipp
 10    Street, facing west, depicting the front of the residence.
 11    Q.  And 605?
 12    A.  Government exhibit 605 is a photograph taken on Shipp
 13    Street, facing south, showing the neighborhood south of where
 14    the 41 Shipp residence is located.
 15    Q.  Who took these photos?
 16    A.  I did.
 17    Q.  Do they fairly and accurately represent what the Newburgh
 18    house and Shipp Street looked like during the course of your
 19    investigation in this case?
 20    A.  Yes.
 21             MR. HALPERIN:  Your Honor, the government offers into
 22    evidence 603 and 605.
 23             MR. BRAVERMAN:  No objection.
 24             MR. GREEN:  No objection.
 25             MR. BRICCETTI:  No objection.
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  1             MR. GOMBINER:  No objection.
  2             MS. BRODY:  No objection.
  3             THE COURT:  Admitted.
  4             (Government's Exhibits 603 and 605 received in
  5    evidence)
  6    BY MR. HALPERIN:
  7    Q.  605, please.  And Agent Fuller, what's 605, please?
  8    A.  It's a photograph from in front of 41 Shipp Street, facing
  9    south, showing the houses and the street south of where the
 10    residence was located.
 11    Q.  And 603, please.  Now, Agent Fuller, why did the FBI rent
 12    this house?
 13    A.  To have the ability to have control of meetings with the
 14    source, and consensual recordings.
 15    Q.  Was the house equipped with any type of recording device?
 16    A.  Yes, it was.
 17    Q.  Was this the only investigation you used the house for?
 18    A.  No.
 19    Q.  Before the CI and Cromitie went there on June 23, 2008, had
 20    the CI gone there on other investigations?
 21    A.  Yes, he had.
 22    Q.  Was the June 23, 2008 conversation between CI and Cromitie
 23    recorded?
 24    A.  No, it was not.
 25    Q.  Why not?
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  1    A.  At the time, we did not have Cromitie fully identified, so
  2    we were unable to conduct a consensual without having an
  3    investigation open.
  4             MR. GOMBINER:  Could the witness repeat that answer
  5    please?
  6             THE COURT:  It's really hard to hear you, Agent
  7    Fuller, and I'm sitting next to you, okay?
  8             THE WITNESS:  Yes, your Honor.
  9             THE COURT:  So if you would please keep your voice up.
 10             (Read back)
 11    Q.  Please keep your voice up.
 12             Now, did you have the ability to see inside the house
 13    while the CI and Cromitie were meeting?
 14    A.  Yes, we did.
 15    Q.  And how did you have that capability?
 16    A.  We had a microwave portable video monitor which allowed us
 17    to observe what occurred inside the house.
 18    Q.  Could you also hear what was happening inside the house?
 19    A.  No.
 20    Q.  You could just see what was happening as it was happening?
 21    A.  Yes.
 22    Q.  Now, after the CI met with Cromitie on June 23rd, did you
 23    debrief him?
 24    A.  Yes, I did.
 25    Q.  And after the second meeting, what did you instruct the CI
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  1    to do next?
  2    A.  To continue interacting with Cromitie.
  3    Q.  Now, at some point, did you give the CI instructions about
  4    what role he should play when dealing with Cromitie?
  5    A.  Yes, I did.
  6    Q.  And what were those instructions?
  7    A.  The source was told to present himself as a member of
  8    Jaish-e-Muhammed or JEM, and to basically state what the
  9    organization was about, and to see about obtaining Cromitie's
 10    reaction to him, stating that he was a JEM member.
 11    Q.  Please spell Jaish-e-Mohammed.
 12    A.  J-A-I-S-H -E- M-O-H-A-M-M-E-D.
 13    Q.  Based on your training and experience, what is
 14    Jaish-e-Mohammed?
 15    A.  It's an outlawed Islamic organization based in Pakistan.
 16    And also designated by the U.S. Department of State as a
 17    foreign terrorist organization.
 18    Q.  So after Cromitie has his first second meetings with the
 19    CI, did you instruct the CI to tell Cromitie at their next
 20    meeting that this CI was a member of JEM?
 21    A.  Yes.
 22    Q.  And let me direct your attention to July 3rd, 2008.
 23             Was this the third time the CI met with Cromitie?
 24    A.  Yes, it was.
 25    Q.  And did you debrief him after his meeting with Cromitie?
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  1    A.  Yes, I did.
  2    Q.  Now, after the July 3rd meeting, when was the CI next
  3    meeting with Cromitie?
  4    A.  August 2, 2008.
  5    Q.  After that meeting on August 20, did the source travel
  6    somewhere?
  7    A.  Yes, he did.
  8    Q.  To where?
  9    A.  Traveled to Pakistan.
 10    Q.  And without getting into specifics, for what reason did he
 11    go there?
 12    A.  Travelled for operational purposes as directed by the FBI.
 13    Q.  And how long was he overseas?
 14    A.  Approximately three weeks.
 15    Q.  Now, did there come a time when you opened an investigation
 16    of defendant Cromitie?
 17    A.  Yes, we did.
 18    Q.  About when was this?
 19    A.  September 2008.
 20    Q.  And did anyone up the chain from you at the FBI, have to
 21    approve the opening of the investigation?
 22    A.  Yes.
 23    Q.  Who?
 24    A.  My immediate supervisor.  And then, concurrent, from
 25    headquarters.
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  1    Q.  And what was your role in the investigation?
  2    A.  Case agent.
  3    Q.  And what does it mean to be the case agent?
  4    A.  Overall responsibilities for administrative and operational
  5    duties.
  6    Q.  Once you opened an investigation into Cromitie, did you run
  7    routine FBI background checks on him?
  8    A.  Yes, I did.
  9    Q.  What did you learn through these checks about whether
 10    Cromitie had any known connections to international terrorist
 11    groups?
 12    A.  I did not identify any known connections.
 13    Q.  Now, once you opened your investigation, did you start
 14    recording Cromitie's meetings with the CI?
 15    A.  Yes, I did.
 16    Q.  What date in October was the first recorded meeting between
 17    Cromitie and the CI?
 18    A.  I was October 12th, 2008.
 19    Q.  Where did the CI meet up with Cromitie that day?
 20    A.  In Suffern, New York.
 21    Q.  And what county is Suffern in?
 22    A.  Rockland County.
 23    Q.  And why did they meet up there?
 24    A.  The source had learned that Cromitie was temporarily
 25    assigned by his employer Wali Corporation to assist with some
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  1    functions that were necessary at the Airmont location that Wali
  2    maintains in Suffern. Airmont, part of Suffern.
  3             THE COURT:  A-I-R-M-O-N-T.
  4    Q.  And where did they go that day?
  5    A.  The source picked Cromitie up at the Holiday Inn, which is
  6    right off the exit for Airmont, off 287 or I 87.  They
  7    proceeded to enter the source's vehicle, drive to the Airmont
  8    Diner, which is approximately a mile south the Holiday Inn.
  9    They ate together and then the source drove Cromitie back to
 10    the Holiday Inn, where he was dropped off.
 11             (Continued on next page)
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  1    BY MR. HALPERIN:
  2    Q.  And what were you doing when they were meeting?
  3    A.  We were in the immediate area.
  4    Q.  Now you said they went to the Airmont Diner.  Who paid for
  5    the meal that day?
  6    A.  The source did.
  7    Q.  During the course of the investigation, did the CI
  8    regularly have meals with Cromitie and later the other
  9    defendants?
 10    A.  Yes, he did.
 11    Q.  With the exception of maybe one or two occasions, who paid
 12    for the meals?
 13    A.  The source did.
 14    Q.  Would the FBI usually reimburse him for those meals?
 15    A.  Yes.
 16    Q.  You said this meeting on October 12 was recorded.  How was
 17    it recorded?
 18    A.  By utilizing a portable audio recorder.
 19    Q.  Where was the portable audio recorder?
 20    A.  On the source's person.
 21    Q.  And this was an audio, not video?
 22    A.  Yes, just audio.
 23    Q.  Now let's skip ahead for a moment.  During the course of
 24    the investigation were there other numerous recordings that the
 25    CI helped you make?
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  1    A.  Yes.
  2    Q.  Who did those recordings involve?
  3    A.  It involves the source, Cromitie, and the other defendants.
  4    Q.  You said the first of these recordings was on October 12,
  5    2008?
  6    A.  Correct.
  7    Q.  When was the last one?
  8    A.  May 20, 2009.
  9    Q.  So you made recordings over about a seven-month period?
 10    A.  Correct.
 11    Q.  About how many recordings of these meetings -- not phone
 12    calls, we'll talk about those later -- would the CI, with any
 13    of the defendants, did he make during this time?
 14    A.  Approximately 35.
 15    Q.  And during this investigation how many different types of
 16    recording devices did you use?
 17    A.  Three.
 18    Q.  You just talked about the portable audio recorder that the
 19    CI could have on his person.  Was there a second portable
 20    recording device?
 21    A.  Yes.
 22    Q.  What was this?
 23    A.  It was a portable audio video recorder which was embedded
 24    in a GPS unit.
 25    Q.  And so where was the GPS unit usually located during the
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  1    investigation?
  2    A.  In the source vehicle.
  3    Q.  And this would record meetings when the CI was with any of
  4    the defendants in the car?
  5    A.  That's correct.
  6    Q.  For these first two recording devices, what instructions
  7    did you give the CI about how and when to use them?
  8    A.  The sources for both the portable audio and portable audio
  9    video recorders, the source was instructed how to turn the
 10    recorder on, how to turn the recorder off.  He was instructed
 11    to utilize the recorder if he felt it was safe to use it and
 12    not be observed turning the recorder on to jeopardize his
 13    safety.  And then furthermore, he was advised to use the
 14    recorder when he was party to the conversation as well as turn
 15    the recorder off if he was leaving the vehicle for an amount of
 16    time or the defendants were in the vehicle while the recorder
 17    was on and the source had exited.
 18    Q.  So explain to the jury the logistics of how it would work
 19    on a given day when you had the CI make a recording both before
 20    and after a meeting.
 21    A.  The source would be provided with the recorder upon meeting
 22    with us, he would be instructed as to what information we were
 23    trying to obtain for that specific date.  And then once the
 24    meeting was concluded, we would meet the source at a
 25    predesignated location, usually a ways away from where he was
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  1    sent to, at which point we would collect the recorder and then
  2    debrief him.
  3    Q.  In terms of these portable recording devices, who would
  4    turn it on to start the recording?
  5    A.  The source would.
  6    Q.  Who would turn it off?
  7    A.  The source.
  8    Q.  What would you do with the two portable recording devices
  9    after a specific meeting?
 10    A.  Once we collected the recorder from the source, I would
 11    then take the recorder back to our office, primarily in the
 12    Goshen, New York office, and download the device to produce a
 13    DVD, or CD, for that matter, of the audio and/or audio video
 14    recording that took place earlier.
 15    Q.  Before a given meeting would you talk with the CI about the
 16    goals for the meeting?
 17    A.  Yes.
 18    Q.  Before every meeting would you give him directions?
 19    A.  Yes.
 20    Q.  What types of directions?
 21    A.  The directions would include the taskings or request for
 22    that day, what information we were trying to build on for that
 23    particular investigation, or if there was information from
 24    other agents or other sources, to try to elicit that
 25    information from a particular person or persons that the source
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  1    was going to be interacting with that day.
  2    Q.  How general or specific were the directions?
  3    A.  Like I said, some were general and some instructions were
  4    specific if we were looking to get specific information.
  5    Q.  Would the CI ever make suggestions about things to do?
  6    A.  He would.
  7    Q.  Did you ever use his suggestions?
  8    A.  Occasionally.
  9    Q.  Why was that?
 10    A.  The source was the one that had developed a rapport with
 11    the individuals he was meeting with, and occasionally he would
 12    make suggestions where he would have an opportunity to possibly
 13    gather better intelligence or maybe, for that matter, may not
 14    be the best time to introduce a particular topic based on the
 15    relationship that he had developed with these persons of
 16    interest to the FBI.
 17    Q.  How did you determine what instructions to give to the CI
 18    on a given day?
 19    A.  It would depend on the previous meeting that he had with
 20    the subjects.  And then, like I said, based on other
 21    information that was collected from other sources or other
 22    databases, we would leave that up to the source to try to
 23    gather from the meeting with the subjects.
 24    Q.  Now generally for any of these meetings with Cromitie or
 25    later the other defendants, what authority did you give the CI
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  1    to adapt to the flow of a particular meeting?
  2    A.  The source was specifically asked to try to adapt the best
  3    he could to the people he was interacting with, try to become
  4    aligned with them, which we believe would help with getting the
  5    information that we were looking to gather.
  6    Q.  You mentioned there was a third recording device he used in
  7    this investigation aside from the two portable ones.  What was
  8    this third type of recording device?
  9    A.  It was a fixed hard wired audio video recorder.
 10    Q.  Where was this fixed audio video device usually used?
 11    A.  Primarily in a Newburgh house, the house that we rented up
 12    in Newburgh.
 13    Q.  And that would record meetings at the house involving whom?
 14    A.  The source and the defendants.
 15    Q.  And who would turn on this recording device at the start of
 16    the meeting?
 17    A.  The source would.
 18    Q.  Who would turn it off?
 19    A.  The source.
 20    Q.  What instructions did you give the CI about this fixed
 21    recording device in the house?
 22    A.  Well, for the first meeting he was shown how to turn it
 23    off.  It was a simple switch.  He was advised to try to
 24    maintain all the conversations within the living room portion
 25    of the house.  So you saw from the picture the front door, as
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  1    soon as you walked in front door, the living room would be on
  2    the right side of the house, to the left and to the back left
  3    were two bedrooms, and to the back right and center would be
  4    the bathroom and the kitchen area.  It was a very small house.
  5    We only utilized one of the recording devices, which was placed
  6    in the living room, and the source was advised to try to
  7    maintain all the discussions within the living room so that we
  8    were able to watch and collect the information obtained during
  9    that meeting.
 10             Furthermore, the source, because of the quality of the
 11    recorder, we were able to listen to certain conversations that
 12    would carry into the kitchen area, did not happen often, but we
 13    were able to hear those discussions as well.  The source was
 14    instructed, though, to turn the recorder off if he was going to
 15    be leaving the room for a substantial amount of time or out of
 16    the earshot of the other defendants, as well as turn the
 17    recorder off as he was exiting the house after the meeting.
 18    Q.  Did you still have the simultaneous video feed of the
 19    meeting?
 20    A.  Yes.
 21    Q.  What did it allow you to do?
 22    A.  To watch what was occurring in the house during the
 23    meeting.
 24    Q.  But you couldn't hear what was happening as it was
 25    happening?
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  1    A.  Yes.
  2    Q.  Where were you usually stationed when you were watching the
  3    live video feed of the meeting?
  4    A.  Usually a block, block and a half away, because the
  5    microwave transmitter was not as strong as it could be and
  6    there were a lot of obstructions between trees and houses.  So
  7    we maintained a block and a half, two block radius around the
  8    house while watching the meetings.
  9    Q.  What would you usually be doing during the meeting at the
 10    house?
 11    A.  We were in the immediate area, as well as the other
 12    investigators, and I would primarily maintain a visual using
 13    this portable video monitor.
 14    Q.  Now after meeting at the house, explain the logistics of
 15    what you would do with the recording device.
 16    A.  Once the meeting was over, usually after the source was
 17    debriefed or prior to the source being debriefed, I would enter
 18    the house.  The house was alarmed.  Once deactivating the
 19    alarm, I proceed to where the recorder was, it was a hidden
 20    hard drive or recorder.  I would proceed to download a copy or
 21    original copy of the meeting, the audio video recording would
 22    be on DVD.  We also placed in the house a monitor and a DVD
 23    player so that I could ensure that the recording was OK before
 24    I erased the hard drive to allow it to be prepped for the next
 25    meeting that occurred.  And once I had the original DVD that
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  1    was checked, I would burn a couple of copies and return back to
  2    the office either that night or the following day to place it
  3    into evidence.
  4    Q.  Now aside from the Newburgh house, were there other
  5    occasions in which you used this type of fixed recording device
  6    during the investigation?
  7    A.  Yes, there were.
  8    Q.  What were those?
  9    A.  One was a Guardian Self-Storage unit, and that was located
 10    in New Windsor, New York, which is adjacent to the City of
 11    Newburgh, the Town of Newburgh, as well as a third location
 12    which was situated in a second floor room of a warehouse in
 13    Stamford, Connecticut.
 14    Q.  And what was the purpose of the Stamford warehouse?
 15    A.  The Stamford warehouse was utilized for the source and the
 16    defendants to retrieve initially three IEDs, improvised
 17    explosive devices, as well as a night vision scope attachment
 18    for one Stinger missile, and subsequently the warehouse was
 19    used again on a second occasion for the defendants to pick up a
 20    second Stinger missile.
 21    Q.  And the purpose of the storage unit in New Windsor?
 22    A.  The storage unit was to allow the defendants to store the
 23    Stingers, the other evidence that was collected, and the IEDs
 24    to keep them in a safe, secure location.  This particular
 25    warehouse -- this particular rental storage unit was selected
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  1    because it had a entry that you need to have a PIN or a code
  2    for.  It was also circled in a fair share of fencing and there
  3    was wire on top of the fence.  But it was a secure facility and
  4    that allowed us to ensure the safety of the items.
  5    Q.  Aside from the vehicles, was there any other location where
  6    you used the portable video recorder?
  7    A.  Yes, there was.
  8    Q.  Where that location?
  9    A.  That was utilized in a hotel room in Philadelphia,
 10    Pennsylvania.
 11    Q.  Now after the CI met with Cromitie or someone else, what
 12    would you do with the recording of the meeting?
 13    A.  Like I said, depending on where the recorder was, we would
 14    burn a DVD, make that the original, that would be placed into
 15    evidence, and we would maintain work copies for us to review.
 16    Q.  Now generally as the investigation was happening, would you
 17    listen to the recordings?
 18    A.  Yes.
 19    Q.  When, usually?
 20    A.  Usually the following day.
 21    Q.  What was the reason for that?
 22    A.  To determine what was said or what was done during the
 23    previous meeting and to prepare for the following meeting in
 24    terms of asking the source what information we were looking to
 25    obtain.
                      SOUTHERN DISTRICT REPORTERS, P.C.
                                (212) 805-0300



                                                                   163
       08ptcro2                 Fuller - direct
  1    Q.  And during the investigation did you listen to all 35 or so
  2    meetings recorded?
  3    A.  Yes, I did.
  4    Q.  Agent Fuller, I show you what has been marked for
  5    identification as Government Exhibits 101 through 129, 105A,
  6    108A, 115A, 121A, 121B, 124A, 125A, 125B and 470.
  7             Please take a moment and flip through those.
  8             MS. BRODY:  Your Honor, could we have those numbers
  9    read back, please?
 10             MR. HALPERIN:  Shall I read them again, Judge?
 11             THE COURT:  Thank you so much.
 12             MR. HALPERIN:  101 through 129, 105A, 108A, 115A,
 13    121A, 121B, 124A, 125A and B, and 470.
 14    Q.  Agent Fuller, do you recognize these items?
 15    A.  I do for the most part, I'm just checking them.
 16    Q.  I'm sorry.
 17             Agent Fuller, have you had a chance to review these
 18    items?
 19    A.  Yes, I have.
 20    Q.  Do you recognize these items?
 21    A.  I do.
 22    Q.  What do you recognize them to be?
 23    A.  They are DVDs containing all of the in-person recordings
 24    conducted during this investigation.
 25    Q.  Are these the full recordings of those 35 or so meetings
                      SOUTHERN DISTRICT REPORTERS, P.C.
                                (212) 805-0300



                                                                   164
       08ptcro2                 Fuller - direct
  1    that you talked about?
  2    A.  Yes, they are.
  3    Q.  How do you recognize the DVDs?
  4    A.  By my date and my initials on the disks.
  5    Q.  You initialed all the disks?
  6    A.  Yes.
  7    Q.  In preparation for trial did you review the recordings of
  8    meetings?
  9    A.  Yes, I do.
 10    Q.  Did you confirm that Government Exhibit 101 through 129,
 11    105A, 108A, 115A, 121A, 121B, 124A, 125A, 125B and 470 are true
 12    and accurate recordings of the consensually recorded meetings
 13    that the CI made at your direction in this case involving
 14    Cromitie and the other defendants?
 15    A.  Yes.
 16             MR. HALPERIN:  Your Honor, government offers into
 17    evidence Government Exhibits 101 through 129, 105A, 108A, 115A,
 18    121A, 121B, 124A, 125A, 125B and 470.  I just would like to
 19    give counsel a moment to look at them, your Honor.
 20             THE COURT:  I think what's Mr. Briccetti wants to do.
 21             MR. BRICCETTI:  That's exactly right.
 22             Your Honor, could I have a brief voir dire on this
 23    group of exhibits?
 24             THE COURT:  Yes, Mr. Briccetti.
 25             Ladies and gentlemen, for your edification, when
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  1    exhibits are offered it is sometimes appropriate or necessary
  2    for the defense to ask some questions, or if the defense were
  3    to offer an exhibit for the government to ask some questions so
  4    that it can decide whether or not to challenge or object to the
  5    admission of the exhibit.  That kind of questioning is called
  6    voir dire.  So that's what Mr. Briccetti has asked for.
  7             MR. BRICCETTI:  Thank you, your Honor.
  8    BY MR. BRICCETTI:
  9    Q.  Agent Fuller, just a couple of questions about these.
 10    First of all, your testimony, I believe, just was that you have
 11    reviewed all of these exhibits -- I'm not going to read the
 12    numbers again -- and they're true and accurate copies of what
 13    exactly?
 14    A.  The original DVDs or CDs that were entered into evidence.
 15    Q.  But you don't know whether these contain -- strike that.
 16             Would it be fair to say that these exhibits do not
 17    contain the full conversations or meetings between the source
 18    and my client and other people?
 19             Let me withdraw that question.
 20             Agent Fuller, you said the source turned the recorder
 21    on and turned it off, right?
 22    A.  That's correct.
 23    Q.  So for example, if he was meeting with my client,
 24    Mr. Cromitie, before he turned it on, and he met and/or he met
 25    with my client after he turned it off, those portions of the
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  1    meetings or the conversations would not be recorded?
  2    A.  That's correct.
  3    Q.  So these -- what you're really saying is that these
  4    exhibits that you have just described are recordings of what
  5    your source decided to record when he turned it on and when he
  6    turned it off but not the complete meeting necessarily?
  7    A.  Just portions of the recorded meetings.
  8    Q.  In fact, you do know that pretty much on every single
  9    occasion there were discussions both before the recordings were
 10    turned on and after they were turned off based on your
 11    surveillance?
 12    A.  I don't know if I actually saw them talking in the vehicle
 13    but my understanding is they had conversations as soon as
 14    they -- Mr. Cromitie and the other defendants -- were picked
 15    up.  They may have had conversation in the car, but the source
 16    was directed if there was pertinent conversation regarding
 17    subjects that we would be very much interested in, to try to
 18    get those comments repeated back at the Newburgh house or when
 19    he had the opportunity to turn the recorder on.
 20    Q.  So that would be a yes answer to my question.  Yes, there
 21    were -- you knew there were portions of these meetings -- and
 22    pretty much every one, not just an occasional one --
 23             THE COURT:  Could we do it without the asides, just a
 24    straightforward question?
 25             MR. BRICCETTI:  You're absolutely right, I apologize.
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  1             THE COURT:  Do these tapes contain every word that
  2    passed between the agent or -- sorry, the confidential
  3    informant and any of the defendants from the time that the
  4    person was picked up until the time that they left each other's
  5    company?
  6             THE WITNESS:  No, your Honor.
  7             THE COURT:  They don't.
  8    BY MR. BRICCETTI:
  9    Q.  Secondly, you testified, I think, that the recordings that
 10    you've identified contain video and audio recordings of
 11    meetings between the informant and Mr. Cromitie and the other
 12    three defendants, correct?
 13    A.  Correct.
 14    Q.  Not every one of these recordings, some have just
 15    Mr. Cromitie, some have all of them, there's a mixture?
 16    A.  Correct.
 17    Q.  But it's also true -- withdrawn.
 18             Am I correct, sir, that you did not authorize
 19    Mr. Hussain to record Mr. Cromitie initially because there was
 20    no open investigation on him?
 21             MR. HALPERIN:  Objection, your Honor, this is beyond
 22    the scope of voir dire.
 23             THE COURT:  I agree with Mr. Halperin, Mr. Briccetti.
 24    BY MR. BRICCETTI:
 25    Q.  Would it be fair to say there were a number of other people
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  1    other than the four defendants who were recorded during the
  2    course of these tapes that you've identified?
  3    A.  Yes, there are.
  4    Q.  Quite a few others?
  5    A.  I don't know the exact number, but there are a couple, yes.
  6    Q.  As to those people, am I right, sir, that they were
  7    recorded even though no investigation had been opened on them,
  8    correct?
  9    A.  That's correct, they were not open investigations.
 10    Q.  Now finally, with respect to the -- I'll get the exact
 11    exhibit, I believe it's Exhibit 129 --
 12             MR. BRICCETTI:  May I approach, your Honor, and ask
 13    about this one exhibit?
 14             THE COURT:  You may.
 15    Q.  Agent Fuller, do you -- I'm showing you Government
 16    Exhibit 129.  Do you know what the date was of that meeting?
 17    A.  Not without being able to refer to the government exhibit
 18    it refers to and the equivalent FBI numbers assigned to them.
 19    Q.  Well, do you recall there was a meeting on April 23rd,
 20    2009, that was recorded between -- at the house, Shipp Street
 21    house -- between the source, Cromitie and David Williams?
 22    A.  Yes, I do.
 23    Q.  And is Exhibit 129 that recording?
 24    A.  Again, I would have to look.
 25             THE COURT:  He doesn't know.
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  1             MR. HALPERIN:  We'll stipulate to that, Judge.
  2             THE COURT:  OK.  That means they have agreed that it's
  3    true, that that 129 is the recording of that conversation.
  4    Q.  Was this recording -- again, following up on your testimony
  5    a moment ago, you said that you -- after every meeting you
  6    would download from the device, the hard wired device in the
  7    house, correct, maybe a DVD, make copies of the DVDs, and then
  8    put the original copy, if you will, the one you made initially,
  9    into evidence?
 10    A.  That's correct.
 11    Q.  Is that what happened with April 23rd as well?
 12    A.  I believe what occurred for this.
 13             THE COURT:  It's a yes or no question, Agent.  It's a
 14    yes or no question.  Is that what happened for April 23rd?  Yes
 15    or no.
 16             THE WITNESS:  Can you -- can I have the question
 17    again, please?
 18             MR. BRICCETTI:  Of course.
 19             THE COURT:  Would you read it back, please.
 20             (Record read)
 21    A.  Yes.
 22    Q.  So this one was downloaded and copied -- strike that.
 23             This April 23rd meeting you made an original copy, if
 24    you will, in the regular fashion that you described?
 25    A.  If I recall, I think this actually piggybacked a previous
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  1    recording at the house, and as I described previously, the hard
  2    drive -- we would basically, once we had a recording burned
  3    onto a DVD and it was reviewed, I would then proceed to wipe or
  4    clean the hard drive.  There's only a six hour band on the hard
  5    drive.
  6             I believe this is where there was a recording on 4/17
  7    or April 17, and then the next subsequent meeting was on
  8    April 23rd, this referenced government exhibit.  And what
  9    happened is the previous meeting on April 17 was not deleted
 10    right, so basically the hard drive already had a portion of the
 11    recording or the space taken up on a hard drive from the
 12    April 17 recording.  And once the source activated the recorder
 13    in the house on 4/23, the hard drive started collecting
 14    information from the recording, but it was not the beginning,
 15    it was approximately a halfway through the memory of the hard
 16    drive, maybe two or three hours of the memory of the hard
 17    drive.  And that is why April 23rd has an additional date of
 18    recording on it.
 19    Q.  So in effect, when you downloaded after April 23rd, you
 20    downloaded both April 17 and April 23rd at the same time?
 21    A.  I believe so, yes.
 22    Q.  As a result of that, did the April 23rd recording go
 23    missing for a while in the FBI file?
 24             MR. HALPERIN:  Objection, your Honor.
 25             THE COURT:  The objection is sustained.  This is not
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  1    voir dire.
  2             MR. BRICCETTI:  No further questions, your Honor.
  3             THE COURT:  Thank you.
  4             Do you have an objection to the admission of the
  5    exhibits?
  6             MR. BRICCETTI:  No, your Honor.
  7             MR. GOMBINER:  No objection.
  8             MR. BRAVERMAN:  No objection.
  9             THE COURT:  They're admitted.
 10             (Government's Exhibits 101 through 129, 105A, 108A,
 11    115A received in evidence)
 12             (Government's Exhibits 121A, 121B, 124A, 125A, 125B,
 13    470 received in evidence)
 14    BY MR. HALPERIN:
 15    Q.  Now Agent Fuller, aside from the in-person recordings, were
 16    there other recordings made in the investigation?
 17    A.  Yes, there were.
 18    Q.  What other types of recordings were made?
 19    A.  We applied to the court, the district court here in New
 20    York, to obtain a court-authorized wiretap of Cromitie's cell
 21    phone.
 22    Q.  In regards to the wiretap, what was the phone number that
 23    you obtained the court authorization to intercept?
 24    A.  845-249-7024.
 25    Q.  Whose phone number was that?
                      SOUTHERN DISTRICT REPORTERS, P.C.
                                (212) 805-0300



                                                                   172
       08ptcro2                 Fuller - direct
  1    A.  Cromitie's cell phone.
  2    Q.  When did you receive court authorization to intercept these
  3    calls?
  4    A.  February 5th, 2009.
  5    Q.  For approximately how long did you intercept calls over the
  6    defendant's telephone?
  7    A.  Approximately four months.
  8    Q.  And roughly how many phone calls were there?
  9    A.  Total intercepts amounted to 6,202, but that does not
 10    reflect the actual number of telephone calls.  There were less
 11    telephone calls than that number.
 12    Q.  Agent Fuller, I'm now going to show you what is marked for
 13    identification as Government Exhibit 100A.
 14             Do you recognize this, sir?
 15    A.  Yes, I do.
 16    Q.  What do you recognize it to be?
 17    A.  It's a recording review chart.
 18    Q.  Is this generally a summary of the recordings?
 19    A.  Yes, it is.
 20    Q.  And these are the 35 or so in-person recordings; is that
 21    correct?
 22    A.  That's correct.
 23    Q.  And just explain what the columns are across the top of the
 24    page.
 25    A.  There are five columns at the top describing columns below.
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  1    The first one, the top left, is date/day; the second one is
  2    government exhibit, GX; the third is defendant or defendants;
  3    the fourth titled length; and the last, fifth one is labeled
  4    description.
  5    Q.  Did you review this chart in preparation for trial?
  6    A.  Yes, I did.
  7    Q.  Is it accurate?
  8    A.  Yes, it is.
  9    Q.  How did you confirm it's accurate?
 10    A.  By checking against the recordings.
 11             MR. HALPERIN:  Your Honor, the government offers
 12    Government Exhibit 100A into evidence.
 13             MR. GOMBINER:  Objection.  Could we be heard at
 14    sidebar briefly?
 15             THE COURT:  No, give me an objection and give me the
 16    reason why you're objecting to this exhibit, which I don't have
 17    a copy.
 18             MR. BRICCETTI:  The government has given us this
 19    before but I don't have it with me at the moment.  If they have
 20    an extra copy, I would appreciate it.
 21             THE COURT:  Ground for the objection?
 22             MR. BRICCETTI:  Your Honor, could I see the
 23    witness's -- approach and see the witness's copy?
 24             We're struggling to find another copy.
 25             THE COURT:  Grounds for the objection, Mr. Gombiner?
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  1             MR. GOMBINER:  Judge, we object on the grounds
  2    previously stated in our motion regarding the manner in which
  3    this affidavit --
  4             THE COURT:  I believe the objection was denied.
  5             MR. GOMBINER:  We renew our objection.
  6             THE COURT:  The objection is overruled, it's admitted.
  7             (Government's Exhibit 100A received in evidence)
  8             MR. GOMBINER:  Sorry, Judge.  Judge, I have to
  9    withdraw that objection anyway.  I'm withdrawing that
 10    objection.
 11             MR. BRICCETTI:  There's a little confusion.
 12             THE COURT:  On which chart it was?
 13             MR. BRICCETTI:  Exactly.
 14             MR. GOMBINER:  No objection, Judge, thank you.
 15             THE COURT:  Got it.  Thank you.
 16             Are you going to object?
 17             MR. BRAVERMAN:  No, I ask for a brief 30-second
 18    recess.  My client needs to use the facilities.
 19             THE COURT:  Ladies and gentlemen, I guess we're going
 20    to have to take another break.  We're not going to take another
 21    one until 1:00, so you should use the facilities, too.
 22             Don't discuss the case, keep an open mind.
 23             (Jury not present)
 24             THE COURT:  OK.  As a general rule, there's one
 25    bathroom break in the morning, so everyone should use the
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  1    facilities immediately before coming out.  Thank you.
  2             (Recess taken)
  3             (Jury present)
  4             THE COURT:  You're still under oath, Agent.
  5             Mr. Halperin, let's move us along.
  6             MR. HALPERIN:  Thank you, your Honor.
  7             To be clear, 100A the Court has received, your Honor?
  8             THE COURT:  Yes.
  9             MR. HALPERIN:  Mr. Hickey, could we have 100A on the
 10    screen, please?
 11    BY MR. HALPERIN:
 12    Q.  In the meantime, Agent Fuller, I show you Government
 13    Exhibit 100C.
 14             MR. HALPERIN:  Could we have 100A on the screen.
 15             Why don't we blow up the top quarter of the page,
 16    please.
 17    Q.  Agent Fuller, take us through the first row just as an
 18    example of what the recordings overview chart shows for
 19    October 12, please.
 20    A.  As you see, the first column is dated October 12, 2008.
 21    That's our first recording when it was down in Suffern, New
 22    York.  Government Exhibit listed 101.  The defendant is listed
 23    as Cromitie.  The length is 57 minutes, which denoted as
 24    approximate.  And then description advises the type of recorder
 25    used, one of the three that we used, and then where the
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  1    conversation took place and location.
  2    Q.  And so for the October 12 recording, just read the
  3    description column, please.
  4    A.  Portable audio recorder, conversation, hotel, vehicle and
  5    diner in Suffern, New York.
  6    Q.  Let me now show you Government Exhibit 100C.  Do you
  7    recognize that?
  8    A.  Yes, I do.
  9    Q.  What do you recognize it to be?
 10    A.  It's a government recordings and excerpts list.
 11    Q.  Does Government Exhibit 100C have the same information as
 12    100A?
 13    A.  Yes.
 14    Q.  Are the columns that are similar accurate?
 15    A.  Yes.
 16    Q.  Does it also have additional information that 100A does not
 17    have?
 18    A.  Yes, it does.
 19    Q.  Agent Fuller, let's go through some of these recorded
 20    meetings chronologically.  The first recorded meeting between
 21    Cromitie and the CI you said was what date?
 22    A.  October 12, 2008.
 23    Q.  And before the first recorded meeting on October 12, 2008,
 24    did you give the CI any instructions?
 25    A.  Yes, I did.
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  1    Q.  Generally what instructions did you give him?
  2    A.  The source was instructed to try to obtain the same
  3    information provided from Cromitie during the discussions
  4    during the five previous unrecorded meetings.
  5    Q.  For the earlier recorded meetings that the CI had with
  6    Cromitie, what, if anything, did you instruct him about whether
  7    he should be passive or active?
  8    A.  During that period the source was advised to be passive.
  9    Q.  Why did you instruct him to be passive?
 10    A.  For the purpose of listening to the information from
 11    Cromitie to determine his beliefs, his background, and other
 12    information.
 13    Q.  Did you instruct the CI to ask open ended or yes and no
 14    questions?
 15    A.  Primarily open-ended questions.
 16    Q.  For what reason?
 17    A.  To get as much information as we could from Cromitie's own
 18    lips.
 19    Q.  Did you listen to the audio recording of the October 12
 20    meeting?
 21    A.  Yes, I did.
 22    Q.  What did you learn from the recording about Cromitie's
 23    views of Jewish people?
 24             MR. BRICCETTI:  Objection.
 25             MR. GOMBINER:  Objection.
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  1             THE COURT:  The objection is sustained.
  2             MR. HALPERIN:  It's in evidence.
  3             THE COURT:  Fine, play the tape then.
  4    BY MR. HALPERIN:
  5    Q.  After the initial recorded meeting, was there a subsequent
  6    meeting?
  7    A.  Yes, there was.
  8    Q.  When was the next meeting?
  9    A.  October 19, 2008.
 10    Q.  Where was that meeting?
 11    A.  At the Newburgh house.
 12    Q.  What type of recording device was used that day?
 13    A.  The hard wired audio video recorder.
 14    Q.  Now did Cromitie and the CI -- if you need to look at 100A
 15    feel free -- did Cromitie and the CI have additional meetings
 16    in late October?
 17    A.  Yes, he they did.
 18    Q.  And directing your attention to Government Exhibit 100A,
 19    what other dates did they meet in October 2008?
 20    A.  October 29 and October 31, 2008.
 21    Q.  And looking at Government Exhibit 100A, did Cromitie and
 22    the CI meet in November?
 23    A.  Yes, they did.
 24    Q.  When was the first meeting in November?
 25    A.  November 7, 2008.
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  1    Q.  And how many recordings were made on that day?
  2    A.  Two.
  3    Q.  And what were the two locations?
  4    A.  The first was in the source's vehicle, and the subsequent
  5    one was at the Newburgh house.
  6    Q.  Now before we get to late November, were there other
  7    meetings in mid November between Cromitie and the CI?
  8    A.  Yes, there were.
  9    Q.  Now you earlier mentioned the source's vehicle.  Did the
 10    FBI ever buy the CI a car for his meetings with any of the
 11    defendants?
 12    A.  No, we did not.
 13    Q.  What kind of cars did the CI have?
 14    A.  The source had two BMWs, one I believe was a 2000 black
 15    740, and the other a 740 or 745 BMW, approximate year was 2004,
 16    2005, around that date range.  Then we had a Hummer, I think it
 17    was a H2, maybe.
 18    Q.  And were these the CI's personal cars or had the FBI paid
 19    for them?
 20    A.  Personal vehicles.
 21    Q.  Now in the October, November time frame, did Cromitie and
 22    the CI discuss taking a trip?
 23    A.  Yes, they did.
 24    Q.  To where?
 25    A.  To attend the Muslim Alliance in North America or MANA
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  1    conference being held in Philadelphia, Pennsylvania.
  2    Q.  For what purpose?
  3             MR. BRICCETTI:  Objection.
  4             MR. GOMBINER:  Objection.
  5             THE COURT:  The objection is sustained.
  6    Q.  How did the idea of going to the MANA conference come
  7    about?
  8             MR. BRICCETTI:  Objection.
  9             THE COURT:  Ground?
 10             MR. BRICCETTI:  Based on what's in the tapes?
 11             MR. HALPERIN:  Could we approach.
 12             THE COURT:  He can answer the question.  He can answer
 13    the question.
 14    Q.  Agent Fuller, how did the idea of going to the MANA
 15    conference come about?
 16    A.  Based on a newsletter or flyer that was at the Masjid
 17    Al-Ikhlas mosque.
 18             THE COURT:  Could we call it the Newburgh mosque in
 19    the future?
 20             THE WITNESS:  Yes, your Honor.
 21    Q.  I'm showing you what has been marked for identification as
 22    Government Exhibit 401.  Agent Fuller, do you recognize this?
 23    A.  Yes, I do.
 24    Q.  What do you recognize it to be?
 25    A.  It's a paper flyer in color advertising the second annual
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  1    MANA conference held in Philadelphia, Pennsylvania.
  2    Q.  Where did you get it?
  3    A.  From the source.
  4    Q.  When?
  5    A.  After that meeting.
  6             MR. HALPERIN:  Your Honor, the government offers 401
  7    into evidence.
  8             MR. BRICCETTI:  Maybe I missed this, after which
  9    meeting?
 10    Q.  After which meeting did you get this, Agent Fuller?
 11    A.  I believe it was in mid November or early -- sorry, late
 12    October, early November.
 13    Q.  And who gave this to you again, to be clear?
 14    A.  The source.
 15    Q.  What did you do with it once you received it?
 16    A.  Placed it in evidence.
 17             MR. HALPERIN:  Your Honor, the government offers
 18    Government Exhibit 401 into evidence.
 19             MR. BRICCETTI:  No objection.
 20             THE COURT:  Admitted.
 21             (Government's Exhibit 401 received in evidence)
 22             MR. HALPERIN:  Ms. Alpino, could we publish 401.
 23    Q.  Can you read the top third of the page there for us.  Read
 24    the English, the top line is what?
 25    A.  Muslim Alliance North America's second annual conference.
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  1    Q.  What are the dates at the bottom of the page?
  2    A.  November 28 through the 30th.
  3    Q.  Thank you.
  4             And what were your instructions to the CI about
  5    discussing the MANA conference with Cromitie in October and
  6    early November?
  7    A.  The source was advised to ask Cromitie if he would be
  8    interested in attending the conference.
  9    Q.  And what was the reason you gave that instruction?
 10    A.  Couple of reasons.  One, to allow the source to go with
 11    Cromitie down to the Philly area where they would have time to
 12    be away from New York and get to know each other better.  And
 13    secondly, to allow the source to hopefully be introduced to a
 14    number of individuals that Cromitie had stated he was
 15    associated with that were believed to be attending this
 16    conference.
 17    Q.  Did Cromitie and the CI end up going on the trip to the
 18    conference in Philadelphia?
 19    A.  Yes, they did.
 20    Q.  And what were those dates again?
 21    A.  November 28 through the 30th, 2008.
 22    Q.  How did they get down there?
 23    A.  Via the source's vehicle.
 24    Q.  And where did they stay?
 25    A.  They stayed at the Hilton Garden Inn in downtown
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  1    Philadelphia.
  2    Q.  Who paid for the hotel rooms, the CI or Cromitie?
  3    A.  The source did.
  4    Q.  And did the FBI ultimately pay for the rooms?
  5    A.  Yes.
  6    Q.  When they drove down to Philadelphia, what were you doing?
  7    A.  We were several miles behind them.
  8    Q.  When they were at the conference, what were you doing?
  9    A.  We remained in the downtown Philadelphia area.
 10    Q.  Did you maintain contact with the CI while you were both
 11    down there?
 12    A.  Yes, I did.
 13    Q.  How did you stay in contact?
 14    A.  Couple times during the day he would call to advise what he
 15    was doing, and then I would meet with him the first few nights,
 16    Friday night and Saturday night, to debrief him.
 17             (Continued on next page)
 18
 19
 20
 21
 22
 23
 24
 25
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  1    Q.  Now, were the meetings that Cromitie and the CI had
  2    travelling from -- to and from Philadelphia, and while they
  3    were in Philadelphia, recorded?
  4    A.  Yes, they were.
  5    Q.  Now, before the Philadelphia trip, did you talk to the CI
  6    about mentioning current events?
  7    A.  Yes, I did.
  8    Q.  And at that time, was there any specific current event that
  9    you suggested he mention?
 10    A.  I said that at the time when Mumbai, India terror attacks
 11    were on-going, and I asked the source to ask him his thoughts
 12    about what was occurring, and his opinion on the terrorist
 13    attacks.
 14    Q.  And what was the reason for that instruction?
 15    A.  To gauge his reaction to what the source had asked him.
 16    Q.  Now, did you debrief the CI during the trip to
 17    Philadelphia?
 18    A.  Yes, I did.
 19    Q.  And when did you debrief him?
 20    A.  He was debriefed Friday, the evening of November 28 and,
 21    subsequently, the evening of November 29th.
 22    Q.  And where was he debriefed?
 23    A.  In my hotel room.
 24    Q.  And I show you what's been marked as government exhibits
 25    402, 404, and 411.
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  1             Take a moment and look at those.
  2    Q.  Agent Fuller, do you recognize those documents?
  3    A.  Yes, I do.
  4    Q.  And what do you recognize them to be?
  5    A.  Government exhibits.
  6    Q.  Go in order, please.  402?
  7    A.  Yes.  402 consists of a -- excuse me, a ticket to attend a
  8    dinner that was held by the MAN Conference on November 29.  It
  9    was a banquet held in the Convention Center.
 10    Q.  404?
 11    A.  Consists of a business card from a Dr. Abdullah Hakim.
 12    Q.  And 411?
 13    A.  411 consists of a New York Times article dated Saturday,
 14    November 29, 2008.  And it's an article related to the Mumbai,
 15    India, terrorist attacks.
 16    Q.  And where did you get these?
 17    A.  From the source.
 18    Q.  And when?
 19    A.  The evening of November 29th.
 20             MR. HALPERIN:  Your Honor, the government offers
 21    government exhibits 402, 404 and 411 into evidence, subject to
 22    connection.
 23             MR. GOMBINER:  Judge, we object on relevance, your
 24    Honor.
 25             THE COURT:  Objection is overruled.
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  1             Ladies and gentlemen, these are coming in subject to
  2    connection.  That means that the government has to put in some
  3    more information about these before they are formally and
  4    finally in evidence.  And I may, eventually, tell you to
  5    disregard them completely, okay.
  6             We have to do things in some kind of order, something
  7    has to happen first.
  8             MR. HALPERIN:  Show them now?  Or wait.
  9             THE COURT:  Why don't you wait.
 10             MR. HALPERIN:  Okay.
 11    Q.  During the trip, did Cromitie and CI have a meeting on
 12    November 29?
 13    A.  Yes, they did.
 14    Q.  And where was that meeting?
 15    A.  Held in the source's room.
 16    Q.  Now, directing your attention to early December, 2008, the
 17    days and weeks following the Philadelphia conference, at this
 18    point in the investigation, what instructions did you give the
 19    CI?
 20    A.  The source was instructed to try to elicit information
 21    regarding Cromitie's further statements to the source to
 22    include trying to identify like-minded associates as Cromitie,
 23    to further pinpoint or narrow down the specific targets that
 24    Cromitie was interested in --
 25             MR. BRICCETTI:  Objection, your Honor.
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  1             THE COURT:  Objection sustained.
  2             No foundation for that.
  3    BY MR. HALPERIN:
  4    Q.  What if any instructions did you give the CI at this point
  5    about pushing harder or not as hard?
  6    A.  The source was advised to try to be a little more -- I
  7    guess further inquiries made, or more specific inquiries made
  8    to Cromitie to elicit specific information that the FBI was
  9    trying to obtain.
 10    Q.  And what were the dates of the meetings Cromitie and the CI
 11    had in December 2008?
 12    A.  December 5th, December 10, and December 17, 2008.
 13    Q.  And when you listened to the December 2008 recordings, what
 14    did you learn about how successful or not successful Cromitie's
 15    efforts to recruit others have been.
 16             MR. BRICCETTI:  Sorry.  I was drinking a cup of water.
 17             Objection.
 18             MR. HALPERIN:  Your Honor --
 19             THE COURT:  Excuse me, folks.  Wait.
 20             The objection is sustained.
 21             I'm sorry?
 22             MR. HALPERIN:  Can we be heard on this, your Honor?
 23             THE COURT:  No.
 24    BY MR. HALPERIN:
 25    Q.  Now, you said earlier that the last meeting, December 2008,
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  1    was on December 17.
  2             What happened with the CI after December 17 meeting?
  3    A.  The source departed to Pakistan.
  4    Q.  Was that for personal reasons, operational reasons, or a
  5    combination?
  6    A.  A combination of both.
  7    Q.  Did you instruct the CI to call Cromitie to let Cromitie
  8    know he was leaving the country for a while?
  9    A.  No.  He was instructed not to contact Cromitie.
 10    Q.  Okay.  Let me back up and just ask the question again.
 11             When he was first leaving the country, did you
 12    instruct the CI to call Cromitie and tell him he was leaving
 13    the country?
 14    A.  Yes.  Prior to his departure.
 15    Q.  And what did you instruct the CI to tell Cromitie?
 16    A.  The source was instructed to tell Cromitie that he was
 17    called back by JEM, or the terrorist organization that I
 18    previously described, that he was being called back
 19    specifically to address operational and possible funding issues
 20    for Cromitie's interested targets.
 21    Q.  When did he leave for Pakistan, approximately?
 22    A.  Approximately December 18th.
 23    Q.  And about when did the CI return from Pakistan?
 24    A.  February 20th, 2009.
 25    Q.  So he was gone for approximately two months?
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  1    A.  Yes.
  2    Q.  And during that two-month period when the CI was away, what
  3    contact with the CI have with Cromitie?
  4    A.  None.
  5    Q.  When the CI returned from Pakistan, what did you instruct
  6    him to do regarding the Cromitie investigation?
  7    A.  The source was advised to reestablish contact with
  8    Cromitie.
  9    Q.  And did they subsequently have a meeting?
 10    A.  Yes, they did.
 11    Q.  When was that meeting?
 12    A.  It was February 23rd, 2009.
 13    Q.  And where did that meeting take place?
 14    A.  At the Newburgh house.
 15    Q.  Now, during this meeting on February 23rd, did Cromitie and
 16    the CI agree to meet up again?
 17    A.  Yes, they did.
 18    Q.  When?
 19    A.  The following day, February 24, 2009.
 20    Q.  And did Cromitie and the CI actually meet up that day?
 21    A.  Yes, they did.
 22    Q.  How do you know?
 23    A.  I saw them.
 24    Q.  Where did they go?
 25    A.  The source picked Cromitie up at his residence and then
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  1    proceeded to Stewart Airport.
  2    Q.  And when was the first time that the CI had been to Stewart
  3    international guard base?
  4    A.  Earlier that day.
  5    Q.  With whom?
  6    A.  With myself and other investigators.
  7    Q.  Why did you and the CI go there that morning?
  8    A.  For the purposes of showing the source the area.  And the
  9    source is not from the Newburgh area.  And we showed him
 10    basically where the military side of the airport was, as well
 11    as the civilian side, so he would be able to transport Cromitie
 12    and show him different locations that he would be interested in
 13    selecting.
 14    Q.  Now, when the CI met with Cromitie on February 24, where
 15    did they go first that day?
 16    A.  Initially, they went to the Wal*Mart store, which is on
 17    Route 300 in Newburgh.
 18    Q.  Were you conducting surveillance that day?
 19    A.  Yes, I was.
 20    Q.  And what instructions had you given the CI about going to
 21    Wal*Mart?
 22    A.  The source was provided funds to travel to Wal*Mart to
 23    purchase a digital camera, which would be used by Cromitie to
 24    take photographs.
 25    Q.  And did they buy a camera that day?
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  1    A.  Yes, they did.
  2    Q.  And who provided the money for the camera?
  3    A.  The FBI did.
  4    Q.  I show you what's been marked as government exhibit 422.
  5             Do you recognize that, sir?
  6    A.  Yes, I do.
  7    Q.  And what do you recognize it to be?
  8    A.  A Wal*Mart receipt.
  9    Q.  For what?
 10    A.  For a Casio EX-B --
 11    Q.  Generally? Don't describe it yet.
 12    A.  Okay.  Casio digital camera.
 13    Q.  Where did you get the receipt?
 14    A.  From the source.
 15             MR. HALPERIN:  The government offers into evidence
 16    government exhibit 422.
 17             MR. BRAVERMAN:  No objection.
 18             MR. GREEN:  No objection.
 19             MR. BRICCETTI:  No objection.
 20             MR. GOMBINER:  No objection.
 21             MS. BRODY:  No objection.
 22             THE COURT:  Admitted.
 23             MR. HALPERIN:  Please display it.
 24             (Government's Exhibit 422 received in evidence)
 25    Q.  And Agent Fuller, what is the date of the receipt?
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  1    A.  Dated 2/24, 2009.
  2    Q.  And whose name is listed on the receipt under the bar code?
  3    A.  James Cromitie.
  4    Q.  And now what's the item on the receipt?
  5    A.  The item on the receipt consists of a Casio digital camera.
  6    Q.  All right.
  7             I'm now going to show you government exhibits 423 and
  8    423.1 through .4, and 423.7 through .15.
  9             MS. BRODY:  Can we have a readback of the numbers?
 10             MR. HALPERIN:  Sure, your --
 11             THE COURT:  This is the second and last time.
 12    Ms. Brody.  Let's, please, when he starts a list, let's write
 13    them down.
 14             MR. HALPERIN:  423, 423.1 through .4, 423.7
 15    through .15.
 16    BY MR. HALPERIN:
 17    Q.  Agent Fuller, please take a moment to review those.
 18             Tell us when you are done.
 19    A.  I'm finished.
 20    Q.  And, sir, what do you recognize these items to be.
 21             Let's start with government exhibit 423.
 22    A.  423 is a compact disc that contains photographs from camera
 23    pictures or digital pictures that were taken on February 24,
 24    2009.
 25    Q.  And from whom did you get this?
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  1    A.  It was derived from --
  2    Q.  No.  Who gave you these, the photos.
  3    A.  The photos were derived from the disk that I obtained via
  4    download of the flash card that was in the camera on that day.
  5    Q.  And who gave you the camera that day?
  6    A.  The source did.
  7    Q.  And the camera contained the flash card?
  8    A.  Yes.
  9    Q.  And how do you recognize the CD, which is 423?
 10    A.  My handwriting and my initials are on the bottom.
 11    Q.  Did you see these photos during the course of the
 12    investigation?
 13    A.  Yes, I did.
 14             MR. HALPERIN:  Your Honor, the government offers into
 15    evidence 423, 423.1 through .4 and 423.7 through .15.
 16             MR. BRAVERMAN:  No objection.
 17             MR. GREEN:  No objection.
 18             MR. BRICCETTI:  No objection.
 19             MR. GOMBINER:  No objection.
 20             MS. BRODY:  No objection.
 21             THE COURT:  Admitted.
 22             (Government's Exhibits 423, 423.1 through .4 and 423.7
 23    through .15 received in evidence)
 24             MR. HALPERIN:  Let's display 423.9.
 25    BY MR. HALPERIN:
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  1    Q.  Agent Fuller, what's in the background of this photo?
  2    A.  They contain photographs -- or photograph depicts at least
  3    two C5A Galaxy -- two tail wings of Air Force planes that are
  4    C5A Galaxy Aircraft utilized by the Air Force.
  5             MR. HALPERIN:  Can we bring up and zoom in on the
  6    middle of the picture.
  7    BY MR. HALPERIN:
  8    Q.  Do you know where these are located?
  9    A.  Yes, I do.
 10    Q.  And where are they located?
 11    A.  At the Stewart international guard base in Newburgh, New
 12    York.
 13    Q.  And let's look at 423.11.  Again, what is that, sir?
 14    A.  A closeup or enlarged digital picture of several Air Force
 15    planes.
 16    Q.  At what location?
 17    A.  At the international guard base at Stewart.
 18    Q.  And 423.12, what is this?
 19    A.  Depicts the air traffic control tower which was a short
 20    distance from where the previous photos were taken from.
 21    Q.  Are you familiar with Stewart international guard base?
 22    A.  Yes, I am.
 23    Q.  Roughly, how many times have you been there?
 24    A.  Dozens.
 25    Q.  Now, directing your attention to the period from about
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  1    March 6th, 2009 to April 5, 2009.
  2             During this period, did the CI and Cromitie meet?
  3    A.  No, they did not.
  4    Q.  Did the CI try to call Cromitie during this time?
  5    A.  Yes, he did.
  6    Q.  Did Cromitie return his calls?
  7    A.  No.
  8    Q.  How receptive was Cromitie during this month-long period?
  9    A.  Not very.
 10    Q.  Now, at some point, did Cromitie and the CI reconnect?
 11    A.  Yes, they did.
 12    Q.  When was that?
 13    A.  On April 7th, 2009.
 14    Q.  Did they have a phone call prior to April 7?
 15    A.  Yes.  On April 5th.
 16    Q.  And how did they get back in touch that day?
 17    A.  The source picked Cromitie up.
 18    Q.  On April 5, during the phone call, how did they get in
 19    touch; who called whom?
 20    A.  Cromitie attempted several times to call the source, and
 21    then, finally, after --
 22             MR. BRICCETTI:  Objection, your Honor.  I don't think
 23    this call is in evidence.  Obviously, hearsay, wasn't
 24    participating in the call.
 25             MR. HALPERIN:  Your Honor, it's --
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  1             THE COURT:  This all sounds like it's background to
  2    me.  Okay.
  3             MR. BRICCETTI:  Okay.
  4    Q.  After Cromitie called the CI, did he and the CI have a
  5    meeting, you said, April 7?
  6    A.  Yes.
  7    Q.  And where did that meeting take place?
  8    A.  At the Newburgh house.
  9    Q.  And what instructions did you give the CI before his
 10    meeting with Cromitie on April 7?
 11    A.  I told the source to act upset, the fact that Cromitie had
 12    not contacted him or answered his calls.  And to advise him
 13    that if he was not interested in conducting an attack, that he
 14    should have just told the source, and the source would not have
 15    bothered him again.
 16    Q.  Now, at the April 7 meeting, did Cromitie and the CI
 17    discuss when they would meet again?
 18    A.  Yes.
 19    Q.  When did they plan to meet?
 20    A.  On April 10th, 2009.
 21    Q.  Now, directing your attention to April 10, 2009, did
 22    Cromitie and the CI actually meet that day?
 23    A.  Yes, they did.
 24    Q.  Were you conducting surveillance that day?
 25    A.  Yes.
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  1    Q.  Who drove that day?
  2    A.  The source did.
  3    Q.  Where did the CI pick up Cromitie?
  4    A.  At his residence.
  5    Q.  In Newburgh?
  6    A.  Yes.
  7    Q.  And where did Cromitie and the CI drive, first, that day?
  8    A.  To a Wal*Mart store.  The same one in Newburgh.
  9    Q.  What instructions did you give the CI about why they should
 10    go to Wal*Mart?
 11    A.  Similar to the previous instructions to purchase a digital
 12    camera.
 13    Q.  And what happened to the first camera they bought?
 14    A.  Cromitie stated that he --
 15             MR. BRICCETTI:  Objection.
 16             MR. HALPERIN:  Background, your Honor.  Not offered
 17    for the truth.
 18             THE COURT:  The objection is overruled.
 19    BY MR. HALPERIN:
 20    Q.  Sir, what happened to the first camera they bought?
 21    A.  The source was advised that the camera was damaged by
 22    Cromitie.
 23    Q.  Who paid for the camera on April 10?
 24    A.  The source did.
 25    Q.  And did the FBI reimburse him for paying for the camera?
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  1    A.  Yes.
  2    Q.  Like the other meetings, was the April 10 meeting recorded?
  3    A.  Yes, it was.
  4    Q.  What type of recording device was used that day?
  5    A.  Portable audio/video -- I'm sorry, portable audio recorder.
  6    Q.  And why audio only on that day?
  7    A.  We had an issue with the audio/video recorder that was
  8    going to be placed in the car.
  9    Q.  Now, Agent Fuller, you said you were conducting
 10    surveillance that day?
 11    A.  Yes.
 12    Q.  After they went to Wal*Mart, where did they go next?
 13    A.  Proceeded to the Riverdale area of the Bronx.
 14    Q.  Were you following them?
 15    A.  Yes.
 16    Q.  When you got to Riverdale, how many people did you see with
 17    the CI?
 18    A.  Two other males.
 19    Q.  Did you recognize either of the other people?
 20    A.  Yes, one of the males.
 21    Q.  Which one?
 22    A.  The one I recognized as Cromitie.
 23    Q.  Had you seen the other person before?
 24    A.  No.  I had not.
 25    Q.  Did you know who he was at the time?
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  1    A.  No.
  2    Q.  Were you subsequently able to identify that man's name?
  3    A.  Yes, I was.
  4    Q.  And what's his name?
  5    A.  David Williams.
  6    Q.  Is that David Williams, the defendant?
  7    A.  Yes.
  8    Q.  Now, that day, on April 10th, what did you see Cromitie,
  9    the defendant, David Williams, and the CI do in Riverdale?
 10    A.  They were conducting surveillance, both in the source
 11    vehicle.
 12             MR. GREEN:  Objection, your Honor.
 13             MR. BRICCETTI:  Objection.
 14             THE COURT:  I'm sorry, I'm sorry.  Read back the
 15    answer.
 16             (Readback)
 17             MR. HALPERIN:  Testifying to what he saw.
 18             MR. GREEN:  Objection to the characterizations.
 19             THE COURT:  The objection is overruled.
 20             You can cross.
 21    BY MR. HALPERIN:
 22    Q.  I'll ask the question again.
 23             Agent Fuller, on April 10, what did you see Cromitie,
 24    the defendant David Williams, and the CI do in Riverdale?
 25    A.  I observed them conduct surveillance, both in the source's
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  1    vehicle and then out on foot.
  2    Q.  Now, after they went to Riverdale did you keep following
  3    them.
  4    A.  Yes, we did.
  5    Q.  Where did they go next?
  6    A.  They proceeded back to Newburgh, specifically Stewart
  7    international guard section of Stewart Airport.
  8    Q.  Did you conduct surveillance of Cromitie, David Williams,
  9    and the Stewart international guard base?
 10    A.  Yes.
 11    Q.  What did you see them do at the airport?
 12    A.  Conducting surveillance again.
 13             MR. GREEN:  Objection.
 14             MR. BRICCETTI:  Objection.
 15             MR. HALPERIN:  Same basis.
 16             THE COURT:  Objection is overruled.
 17    Q.  After the -- the CI's meeting with Cromitie and David
 18    Williams on April 10, did you meet with the CI to debrief him?
 19    A.  Yes, I did.
 20    Q.  Now, what happened with the camera they had bought that
 21    day?
 22    A.  The source provided me the camera.
 23    Q.  What did you do with the camera then?
 24    A.  Proceeded to download the photographs that were obtained
 25    during that surveillance.
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  1    Q.  I now show you what has been marked as government
  2    exhibit 433.
  3             Agent Fuller, do you recognize government exhibit 433?
  4    A.  Yes, I do.
  5    Q.  And what do you recognize it to be?
  6    A.  Panasonic Lumix Model.  It's within the original packaging.
  7    Q.  And was that the camera the CI gave you on April 10th,
  8    2009?
  9    A.  Yes.
 10             MR. HALPERIN:  Your Honor, the government offers into
 11    evidence government exhibit 433.
 12             MR. BRAVERMAN:  No objection.
 13             MR. GREEN:  No objection.
 14             MR. BRICCETTI:  No objection.
 15             MR. GOMBINER:  No objection.
 16             THE COURT:  Admitted.
 17             (Government's Exhibit 433 received in evidence)
 18    Q.  Take it out and hold it up to the jury.  Don't take it out
 19    of the box, hold up the box, please.
 20             (Exhibit published)
 21             Agent Fuller, let me just go back and ask you, you
 22    said the CI paid for the camera, correct?
 23    A.  That's correct.  Both.
 24    Q.  And did you -- I think I asked, did the FBI reimburse him
 25    or did you provide him with the cash in advance to buy it?
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  1    A.  The source was provided cash in advance.
  2    Q.  That was my mistake.
  3             Let me now show you government exhibits 430, and 430.1
  4    through 430.20.
  5             Tell me when you are done, sir.
  6             Sir, have you had a chance to review those items?
  7    A.  Yes, I have.
  8    Q.  And do you recognize them?
  9    A.  Yes, I do.
 10    Q.  What do you recognize government exhibit 430 to be?
 11    A.  430 is a two gigabyte SanDisk SD card for the camera.
 12    Q.  And that's from the camera the CI gave on you April 10th?
 13    A.  That's correct.
 14    Q.  And what did you do with the SanDisk flash drive when you
 15    received it?
 16    A.  I proceeded to download the original photographs off the
 17    disk, and then place the disk into evidence.
 18    Q.  Do you recognize government exhibits 430.1 through 430.20.
 19    A.  Yes, I do.
 20    Q.  And what do you recognize them to be?
 21    A.  The photographs that were downloaded from this particular
 22    two gigabyte SanDisk drive.
 23    Q.  Those are the photos you retrieved from the flash drive of
 24    the camera?
 25    A.  That's correct.
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  1    Q.  And that was on April 10.
  2    A.  Yes.
  3    Q.  Generally, what locations did the photos depict?
  4    A.  Consists of locations in Riverdale.  Specifically
  5    synagogues and some other locations.  And then, also, locations
  6    up in Newburgh, specifically at the international guard side of
  7    Stewart Airport.
  8    Q.  Did you go to all of those locations during the course of
  9    this investigation?
 10    A.  Yes, I did.
 11    Q.  And did you go to these locations on April 10, when you
 12    were conducting surveillance?
 13    A.  Yes.
 14    Q.  The pictures are numbered from 430.1 through 430.20.
 15             Does the numbering correspond to the order in which
 16    the pictures were contained in the memory card?
 17    A.  Yes, they do.
 18    Q.  And would that be the order the pictures were taken?
 19    A.  Yes.
 20    Q.  Do the photos fairly and accurately depict those locations
 21    that you say you are familiar with?
 22    A.  Yes.
 23             MR. HALPERIN:  Government offers into evidence 430 and
 24    430.1 through 430.20.
 25             MR. BRICCETTI:  One moment, your Honor.
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  1             No objection.
  2             MR. BRAVERMAN:  No objection.
  3             MR. GREEN:  No objection.
  4             MR. GOMBINER:  No objection.
  5             THE COURT:  It's admitted.  They are admitted.
  6             (Government's Exhibits 430 and 430.1 through 430.20
  7    received in evidence)
  8    Q.  Let's take a look at a number of these photos.
  9             MR. HALPERIN:  Can we have 430.3, please.
 10    Q.  Agent Fuller, what does this photo depict?
 11    A.  The photograph is depicting the front of the -- I'm not
 12    sure how to pronounce it correctly, butt Ohel Torah Synagogue.
 13    Q.  Have you seen this location?
 14    A.  Yes, I have.
 15    Q.  Where is it?
 16    A.  In Riverdale.
 17    Q.  430.12.  What is this, sir?
 18    A.  Close-up of the sign for the Riverdale Jewish Center.
 19    Q.  And have you seen this, sir?
 20    A.  Yes, I have.
 21    Q.  Where is it located?
 22    A.  In Riverdale.
 23    Q.  430.18, please.  What is this, sir?
 24    A.  The photograph of two C 5A Galaxy Air Force planes on the
 25    tarmac at the international guard side at Stewart.
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  1    Q.  And 430.19.
  2             What is this, sir?
  3    A.  Consists of the air traffic control tower located at
  4    Stewart Airport.
  5    Q.  Leading up to the April 10 meeting, how did it come about
  6    that the three men went to Riverdale that day?
  7    A.  For the purpose of conducting surveillance.
  8             MR. GREEN:  Objection.
  9             MR. BRICCETTI:  Objection.
 10             THE COURT:  The objection is sustained.  The objection
 11    is sustained.
 12    Q.  What --
 13             MR. BRICCETTI:  Could the answer be stricken, your
 14    Honor?
 15             THE COURT:  The answer is stricken.
 16    Q.  What instructions did you give the CI before the April 10
 17    meeting about where to go in the Bronx on that day?
 18    A.  The source was instructed to travel to the Riverdale
 19    section of the Bronx.
 20    Q.  After the April 10 meeting, when was the next meeting?
 21    A.  April 16.
 22    Q.  And where did that meeting take place?
 23    A.  In Newburgh.
 24    Q.  And who was present at the April 16 meeting?
 25    A.  It was -- excuse me, the source and Cromitie.
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  1    Q.  And directing your attention to the next day, April 17,
  2    2009, was there a meeting that day?
  3    A.  Yes, there was.
  4    Q.  Between whom?
  5    A.  Between the source and Cromitie.
  6    Q.  Where was that meeting?
  7    A.  At the Newburgh house.
  8    Q.  And were you able to, again, watch the live video feed on
  9    that day?
 10    A.  Yes, I was.
 11    Q.  I'm now showing you what's been marked for identification
 12    as government exhibits 493A and 493B.
 13             Sir, do you recognize this evidence?
 14    A.  Yes, I do.
 15    Q.  What do you recognize each item to be?
 16    A.  The first, 1493A, consists of yellow-lined sheet of
 17    notebook paper containing handwritten notes.  And 493B is a
 18    Google map of the Riverdale area in the Bronx.
 19    Q.  And you were watching the live video feed, again, of this
 20    meeting?
 21    A.  Yes, I was.
 22    Q.  This was on April 17?
 23    A.  Correct.
 24    Q.  And who wrote government exhibit 493A?
 25    A.  Cromitie.
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  1    Q.  Could you see Cromitie writing it on the video feed?
  2    A.  Yes.
  3    Q.  Where did you get these items from after the April 17
  4    meeting?
  5    A.  They were later obtained under the carpet of a rug that was
  6    in the Newburgh house.
  7    Q.  And are they in the same condition, substantially, as when
  8    you first received them?
  9    A.  Yes, they are.
 10    Q.  What did you do with them after you received them?
 11    A.  Placed them into evidence.
 12             MR. HALPERIN:  Your Honor, the government offers into
 13    evidence government exhibit 493A and B, subject to connection.
 14             MR. GOMBINER:  Could we have a short voir dire on
 15    the --
 16             THE COURT:  Sure.
 17    VOIR DIRE EXAMINATION
 18    BY MR. GOMBINER:
 19    Q.  Accident Fuller, the Google map you have there, what is
 20    that a map of?
 21    A.  The Riverdale area of the Bronx.
 22    Q.  And that's a map that you printed out, right?
 23    A.  No.
 24    Q.  Or Mr. Hussain printed out?
 25    A.  Yes.
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  1             MR. GOMBINER:  Okay, thank you.
  2             THE COURT:  Any objection?
  3             MR. BRICCETTI:  Yes.  Objection, your Honor.
  4             Testifying that -- objection.
  5             THE COURT:  Well, I need a ground.
  6             MR. BRICCETTI:  I'm sorry?
  7             THE COURT:  I need grounds.
  8             MR. BRICCETTI:  Well, the ground is that -- it might
  9    be better at sidebar -- but the ground, basically, is --
 10             THE COURT:  If you can't object standing on your feet
 11    in front of the jury, then --
 12             MR. BRICCETTI:  The ground is I have seen the tape.
 13    And no way someone, seeing the video feed, could have seen
 14    someone writing this document, 493A.
 15             THE COURT:  493B, the Google map, is admitted.  The
 16    written document is admitted, subject to connection and cannot
 17    be shown to the jury until it has been connected up.
 18             All right.
 19             MR. HALPERIN:  Thank you, your Honor.
 20    BY MR. HALPERIN:
 21    Q.  Agent Fuller, now, I'm going to show you what's been marked
 22    for identification 491A and 491B.
 23             Do you recognize these items, sir?
 24    A.  Yes, I do.
 25    Q.  What do you recognize them to be?
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  1    A.  491A consists of a Western Union receipt for --
  2    Q.  And what's the date on 491A?
  3    A.  April 20th, 2009.
  4    Q.  During the investigation, did the CI wire money?
  5    A.  Yes, he did.
  6    Q.  To whom?
  7    A.  To Cromitie.
  8    Q.  How many times?
  9    A.  Twice.
 10    Q.  And is government exhibit 491A the receipt for one of those
 11    money transfers?
 12    A.  Yes, it is.
 13    Q.  And what's government exhibit 491B?
 14    A.  A receipt of obtaining the funds.
 15    Q.  Is that the back-up receipt for the wire transfer on that
 16    date?
 17    A.  Yes, it is.
 18    Q.  And who gave you these pieces of paper?
 19    A.  The source did.
 20    Q.  And what did you do with them, once you received them?
 21    A.  Placed them into evidence.
 22             MR. HALPERIN:  The government offers 491A and 491B
 23    into evidence.
 24             MR. BRICCETTI:  No objection.
 25             THE COURT:  Admitted.
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  1             (Government's Exhibits 491A and 491B received in
  2    evidence)
  3             MR. HALPERIN:  Let's show 491A.  Blow up the top.
  4    Thank you.
  5    BY MR. HALPERIN:
  6    Q.  Turning to 491A.
  7             What is the date at the top of this page, Agent
  8    Fuller?
  9    A.  April 20th, 2009.
 10    Q.  Who's listed as the sender?
 11    A.  Maqsood Tariq.
 12    Q.  Who is Maqsood Tariq?
 13    A.  The source.
 14    Q.  And who is listed as the receiver?
 15    A.  James Cromitie.
 16    Q.  Is his name spelled correctly there?
 17    A.  No, it is not.
 18    Q.  And what is the amount of money the CI wired to Cromitie on
 19    April 20?
 20    A.  $200.
 21    Q.  Did you authorize this transfer?
 22    A.  Yes.
 23             MR. HALPERIN:  Thank you.
 24    Q.  Now, after this transaction on April 20th, when was the
 25    next meeting?
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  1    A.  April 23rd.
  2    Q.  Where did this meeting take place?
  3    A.  At the Newburgh house.
  4    Q.  And for the April 23rd meeting, who was present?
  5    A.  It was Cromitie, David Williams, and the source.
  6    Q.  The next day, April 24th, was there also a meeting that
  7    day?
  8    A.  Yes, there was.
  9    Q.  Did you conduct surveillance that day?
 10    A.  Yes, I did.
 11    Q.  Who was present that meeting?
 12    A.  The source, David Williams, and Cromitie.
 13    Q.  Where did the meeting take place?
 14    A.  In the source's vehicle.
 15    Q.  Where did you see them go?
 16    A.  To the Stewart section of the international guard base.
 17    Q.  Was the meeting recorded?
 18    A.  Yes, it was.
 19    Q.  Now after the CI's meeting with Cromitie and David Williams
 20    on April 24th, did you meet with the CI to debrief him?
 21    A.  Yes, I did.
 22    Q.  Did he give you anything at that time?
 23    A.  The second digital camera that was purchased.
 24    Q.  What did you do with the camera then?
 25    A.  Proceeded to download photographs from the one gigabyte
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  1    flash card.
  2    Q.  What -- I'm now showing you what has been marked as
  3    government exhibits 425 and 428.1 through 428.11.
  4             Please take a moment to review those.  Have you had a
  5    chance to review them?
  6    A.  Yes, I have.
  7    Q.  Do you recognize them?
  8    A.  Yes, I do.
  9    Q.  What do you recognize 428 to be?
 10    A.  Copy of the photographs downloaded from the one gigabyte
 11    flash card from the camera that was utilized on April 24, 2009.
 12    Q.  Is it a DVD?
 13    A.  It is.
 14    Q.  And you retrieved that from the CI on that date?
 15    A.  Yes.
 16    Q.  How do you recognize it?
 17    A.  By my date and initials on the disk.
 18    Q.  Do you recognize government exhibits 428.1 through 428.11?
 19    A.  Yes, I do.
 20    Q.  What do you recognize those items to be?
 21    A.  Photographs that were derived from that flash card.
 22    Q.  And what locations do the photos depict?
 23    A.  Areas around the international guard base at Stewart
 24    Airport.
 25    Q.  Pictures are number from 428.1 through 428.11.
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  1             Does the numbering correspond to the order in which
  2    the pictures were obtained from the memory card?
  3    A.  Yes, it does.
  4    Q.  And would that be the order the pictures were taken?
  5    A.  Yes.
  6    Q.  Do the photos fairly and accurately depict Stewart
  7    International Guard base?
  8    A.  Yes, they do.
  9    Q.  The government offers into evidence government exhibits 428
 10    and 428.1 through 428.11.
 11             MR. GREEN:  No objection.
 12             MR. BRICCETTI:  No objection.
 13             THE COURT:  Admitted.
 14             (Government's Exhibits 428 and 428.1 through 428.11
 15    received in evidence)
 16    BY MR. HALPERIN:
 17    Q.  Now, let me direct your attention, Agent Fuller to April
 18    28, 2009.
 19             Were there a number of meetings that day?
 20    A.  Yes, there were.
 21    Q.  Where was the first meeting that day?
 22    A.  In the source's vehicle.
 23    Q.  Did you review a recording of that meeting?
 24    A.  Yes, I did.
 25    Q.  Who was that the car, first.
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  1    A.  It was the source, Cromitie, and David Williams.
  2    Q.  Did a fourth person join them in the car at some point?
  3    A.  Yes.
  4    Q.  Did you subsequently determine that person's name?
  5    A.  Yes, I did.
  6    Q.  What was his name?
  7    A.  Onta Williams.
  8    Q.  Is what Onta Williams, the defendant?
  9    A.  Yes.
 10    Q.  Before April 28, did you know who Onta Williams was?
 11    A.  No.
 12    Q.  Had you ever heard of him?
 13    A.  No.
 14    Q.  Had his name popped up in this investigation at all to that
 15    point?
 16    A.  No.
 17    Q.  Now, later that day, April 28, was there a meeting at the
 18    Newburgh house?
 19    A.  Yes, there was.
 20    Q.  Were you, once again, monitoring the video feed so you
 21    could see what was going on at the meeting?
 22    A.  Yes, I was.
 23    Q.  And was the meeting also recorded?
 24    A.  Yes, it was.
 25    Q.  How many people attended the meeting at the house?
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  1    A.  Total of five people.
  2    Q.  And when you were watching video feed on April 28, had you
  3    ever seen the fifth person before that day?
  4    A.  No, I had not.
  5    Q.  Did you learn his name?
  6    A.  I did.
  7    Q.  What's his name?
  8    A.  Laguerre Payen.
  9    Q.  Is that Laguerre Payen the defendant?
 10    A.  Yes, it is.
 11    Q.  Before April 28, had you ever heard of Laguerre Payen?
 12    A.  No.
 13    Q.  Had his name popped up in the investigation at all up to
 14    that point?
 15    A.  No.
 16    Q.  Was April 28 the first time the CI had met with all four
 17    defendants?
 18    A.  Yes.
 19    Q.  How many weeks, approximately, before the night of the
 20    operation, did this meeting take place?
 21    A.  Approximately three weeks.
 22    Q.  And what was the ultimate date of the defendant's arrest
 23    again?
 24    A.  May 20th, 2009.
 25    Q.  Now, let me direct your attention to April 30th, 2009.
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  1             Was there a meeting that day?
  2    A.  Yes, there was.
  3    Q.  Who attended the meeting?
  4    A.  It was the source, Cromitie, and David Williams.
  5    Q.  Did you conduct surveillance that day?
  6    A.  Yes, I did.
  7    Q.  Where did the meeting take place?
  8    A.  In the source's vehicle.
  9    Q.  And where did they ultimately travel to on that day?
 10    A.  To Brooklyn.
 11    Q.  To do what?
 12    A.  To purchase, what they thought they were going to be able
 13    the buy, was two guns.
 14    Q.  Did you know this was the plan before the
 15    April 30th meeting?
 16    A.  Yes.
 17    Q.  Now, briefly, what operational steps did the FBI take to
 18    prepare for that day's events.
 19    A.  Coordinated with our SOG, or Special Operations Group that
 20    maintains the surveillance squads, as well as contact made with
 21    the NYPD JTTF detective assigned, as well as the precinct that
 22    my partner took care of notifying.  And just notified our field
 23    office down here in Manhattan as to the planned purchase of two
 24    handguns.
 25    Q.  Who was going to pay for the gun, or the guns?
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  1    A.  The source.
  2    Q.  Did you give him any money before the meeting to pay for
  3    them?
  4    A.  Yes, I did.
  5    Q.  And how much?
  6    A.  $900.
  7    Q.  In what form?
  8    A.  Cash.
  9    Q.  Did they end up obtaining a gun that day?
 10    A.  Yes.
 11    Q.  How do you know?
 12    A.  I saw it later that evening.
 13    Q.  And how many guns did they eventually obtain?
 14    A.  One.
 15    Q.  Did the CI give you any money back?
 16    A.  Yes, he did.
 17    Q.  How much money?
 18    A.  $200.
 19    Q.  Now, when Cromitie, David Williams, and the CI first went
 20    to New York City, which borough did they stop in first?
 21    A.  Queens.
 22    Q.  And when they were in Queens, did you speak to the CI on
 23    the phone?
 24    A.  Yes, I did.
 25    Q.  And what instructions did you give him at that point about
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  1    whether or not to get the gun?
  2    A.  I advised him not to get the guns.
  3    Q.  Briefly, for what reason.
  4    A.  Logistics reasons between FBI and NYPD.
  5    Q.  And shortly after that first call, did you speak to the CI
  6    again?
  7    A.  Yes, I did.
  8    Q.  And what did you tell him to do at that point?
  9    A.  Advised him to proceed with the gun purchase.
 10    Q.  Now, after they left Queens, where did they go?
 11    A.  Proceeded to Brooklyn.
 12    Q.  Where in Brooklyn?
 13    A.  To the Bay View housing complex right off the belt.
 14    Q.  And when they were in Brooklyn, did you speak to the CI
 15    again?
 16    A.  I did.
 17    Q.  And what instructions did you give him at that point?
 18    A.  I advised him to abort purchasing the gun.
 19    Q.  And why did you tell him to abort at that point?
 20    A.  Because of logistics between NYPD and FBI.
 21    Q.  Was the CI able to abort the gun purchase?
 22    A.  No, he was not.
 23    Q.  Why not?
 24    A.  David Williams --
 25             MR. BRICCETTI:  Objection.
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  1             THE COURT:  The objection is sustained.
  2    BY MR. HALPERIN:
  3    Q.  Agent Fuller, you said before you were conducting
  4    surveillance that day?
  5    A.  Yes, I was.
  6    Q.  Now, after the three of them left Brooklyn, where did they
  7    drive to?
  8    A.  Immediately back to Newburgh.
  9    Q.  And did you continue to conduct surveillance as they drove
 10    back to Newburgh?
 11    A.  Yes, we did.
 12    Q.  At some point, did you meet up with the CI back in
 13    Newburgh?
 14    A.  Yes.
 15    Q.  What did you obtain at that time from the CI's car?
 16    A.  A Lorson 9-millimeter handgun.
 17    Q.  What did you do with the gun?
 18    A.  I handed the gun off to Special Agent Marc LaFrance, who
 19    began a chain of custody.
 20    Q.  And, subsequently, what happened to the gun?
 21    A.  The gun was transported down to the NYPD Ballistics Unit,
 22    where they tested it for ballistics to ensure that the gun did
 23    not have any other crimes attached with it.
 24    Q.  And what happened subsequently?
 25    A.  That morning, the gun was delivered back to --
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  1             MR. GREEN:  Unless the agent is testifying from
  2    knowledge or some other foundation --
  3    Q.  Do you personally have knowledge of these events, Agent
  4    Fuller?
  5    A.  I do.
  6             MR. HALPERIN:  Your Honor, may I continue?
  7             THE COURT:  I haven't stopped him.
  8    Q.  Please continue.  What happened next.
  9    A.  The gun was subsequently driven back up to West Point
 10    firearms range, where we have FBI firearms agents, where they
 11    made the gun inoperable to keep the gun in the case.
 12    Q.  Now, let me direct your attention to May 1st, approximately
 13    three days later.
 14             Was there a meeting that day?
 15    A.  Yes, there was.
 16    Q.  And where did it take place?
 17    A.  At the Newburgh house.
 18    Q.  And who was present?
 19    A.  The source and all of the detectives.
 20    Q.  Again, were you watching on a live video feed?
 21    A.  Yes.
 22    Q.  Did you watch the recording after the meeting?
 23    A.  Yes.
 24    Q.  Now, on May 1, 2009 did you take photographs as part of the
 25    investigation?
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  1    A.  Yes, I did.
  2    Q.  I'm now showing you what's been marked for identification
  3    as government exhibits 451.1 through 451.8.
  4             Do you recognize these items, sir?
  5    A.  Take a moment, I'm sorry.
  6             I'm ready.
  7    Q.  Do you recognize these items?
  8    A.  Yes, I do.
  9    Q.  And what do you recognize them to be?
 10    A.  Photographs of the firing point for the stinger missiles
 11    that were --
 12             MR. GREEN:  Objection.
 13             MR. BRICCETTI:  Objection.
 14             MR. GOMBINER:  Objection.
 15             THE COURT:  The objection is overruled.
 16    Q.  Did you take these photos?
 17    A.  Yes.
 18    Q.  Have you been to this location yourself?
 19    A.  Yes, I have.
 20    Q.  Do these photos fairly and accurately depict this location
 21    and views from this location?
 22    A.  Yes, they do.
 23    Q.  What is it near, this location.
 24    A.  This is within a corporate park on the north west side of
 25    the airport, the dual-use runway used by both passenger planes
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  1    and military planes?
  2             THE COURT:  It's at Stewart, right?
  3             THE WITNESS:  Yes, your Honor.
  4             THE COURT:  Photographs of Stewart?
  5             MR. HALPERIN:  Your Honor, government offers into
  6    evidence government exhibits 451.1 through 451.8.
  7             MR. GREEN:  Objection.  No foundation as to relevance.
  8             MR. BRICCETTI:  Objection.
  9             THE COURT:  Overruled.
 10             (Government's Exhibits 451.1 through 451 received in
 11    evidence)
 12    Q.  Now showing you what's been marked as government exhibits
 13    456 through 459.
 14             Do you recognize these items?
 15    A.  Yes, I do.
 16    Q.  What do you recognize them to be?
 17    A.  They are -- consists of four Motorola I 76 model cell
 18    phones.
 19    Q.  Who bought these?
 20    A.  The source did.
 21    Q.  Who was with him?
 22    A.  The defendants.
 23    Q.  Were you conducting surveillance that day?
 24    A.  Yes, I was.
 25    Q.  Where did they buy the phones?
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  1    A.  At a store called Keep In Touch Wireless, located on
  2    Broadway, in the City of Newburgh.
  3    Q.  And you said they bought, how many phones that day?
  4    A.  Four.
  5    Q.  And when did you obtain the phones?
  6    A.  That evening.
  7    Q.  And once you obtained them, what did do you with them, sir?
  8    A.  They were maintained in FBI custody.
  9             MR. HALPERIN:  Your Honor, the government offers into
 10    evidence government exhibits 456 through 459.
 11             THE COURT:  Any objection?
 12             MR. BRICCETTI:  No objection.
 13             MR. GREEN:  No.
 14             THE COURT:  Admitted.
 15             MR. BRAVERMAN:  No objection.
 16             MR. GOMBINER:  No objection.
 17             THE COURT:  And I heard someone's cell phone, which it
 18    better be turned off.
 19             Admitted.
 20             (Government's Exhibits 456 through 459 received in
 21    evidence)
 22    Q.  Now, on May 1, did you instruct the CI to call Cromitie
 23    about timing?
 24    A.  Yes, I did.
 25    Q.  What instructions did you give him?
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  1    A.  Advised the source to call Cromitie and advised him to
  2    inform Cromitie that he needed to travel down to Florida to
  3    pick up operational money that was being Hawala'd over in
  4    Pakistan.
  5    Q.  Explain for us, explain what Hawala is, please.
  6    A.  Hawala is a -- best way to describe it as an illegal
  7    Western Union, utilized in the United States that allows money
  8    to be transferred from one location to another, whether
  9    state-to-state, or internationally to the United States.  Or,
 10    reverse, where the government is not able to identify who is
 11    sending, receiving, or for what purpose.
 12    Q.  Did the CI really go to Florida?
 13    A.  No, he did not.
 14    Q.  What was the reason you told the CI to make the call to
 15    Cromitie?
 16    A.  To allow the FBI more time to arrange our logistics for
 17    next coming meetings.
 18    Q.  Now, directing your attention to May 6th, 2009.
 19             Was there a meeting that day?
 20    A.  Yes.
 21    Q.  And what happened on May 6th?
 22    A.  The defendants, with the source, travelled -- with the
 23    exception of half way through, Onta Williams.  The remaining
 24    defendants and source travelled to Stamford, Connecticut to
 25    retrieve three IEDs, a stinger missile, and the night vision
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  1    attachment.
  2    Q.  Now, before the May 6th meeting, had the CI seen the
  3    weapons?
  4    A.  Yes, he had.
  5    Q.  Who showed him the weapons?
  6    A.  I did.
  7    Q.  And how did the CI know how the weapons worked?
  8    A.  I gave hum a rudimentary class on how to operate both the
  9    stinger and the IEDs.
 10    Q.  Now, what extra instructions did you give the CI about
 11    where he should tell the defendants he obtained the weapons?
 12    A.  He was instructed to advise Cromitie and the other
 13    defendants that he obtained the weapons from a Connecticut
 14    based JEM.
 15    Q.  And where did the weapons actually come from?
 16    A.  From the FBI.
 17    Q.  As case agent, how did you go about that, obtaining the
 18    weapons for the investigation?
 19    A.  April 13, '09, I sent a request down to our headquarters
 20    and Laboratory Division to request the Explosives Unit make
 21    three like improvised explosives devices inert, as well as
 22    provide a stinger as previously requested by Cromitie for the
 23    operation.
 24    Q.  You mentioned the Stamford warehouse before.
 25             Who placed the weapons in the room at the Stamford
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  1    warehouse?
  2    A.  The FBI did.
  3    Q.  And when did that happen in relation to the meeting.
  4    A.  Just prior to their arrival.
  5    Q.  Were the weapons inert?
  6    A.  Yes.
  7    Q.  Did the weapons have explosives in them?
  8    A.  No, they did not.
  9    Q.  And what were the actual weapons used in the investigation?
 10    A.  Consisted of three improvised explosive devices in canvas
 11    suitcase-style bags.  And, initially, we had one stinger
 12    missile.  And then the laboratory division was able to provide
 13    a second stinger missile.
 14    Q.  And were all of the weapons actually inside the warehouse
 15    room on May 6th?
 16    A.  With the exception of one stinger, all of the other
 17    equipment was present.
 18    Q.  Where was second stinger on May 6?
 19    A.  I believe it was still down at the Laboratory Division.
 20    Q.  Laboratory.  You mean, where?
 21    A.  In Quantico, Virginia.
 22    Q.  Was that the FBI lab there?
 23    A.  Yes.
 24    Q.  At a later point, did the CI and defendants obtain the
 25    second stinger missle.
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  1    A.  Yes.
  2    Q.  What date was that?
  3    A.  May 13, 2009.
  4    Q.  Were you conducting surveillance that day?
  5    A.  Yes.
  6    Q.  And how did they get it on that day, May 13?
  7    A.  By operating or driving with the source.
  8    Q.  To where; to the Stamford warehouse?
  9    A.  Initially -- or that was the second portion of their trip.
 10    Q.  Now, when the defendants -- did you review the recording of
 11    inside the Stamford warehouse?
 12    A.  Yes.
 13    Q.  And after the defendants and the CI got the second stinger
 14    missile, what did they do with it, where did they transport it?
 15    A.  Returned to Guadian Self Storage unit that was in New
 16    Windsor, New York.
 17    Q.  And after the weapons were brought to the storage unit
 18    there, did the FBI leave them in the storage unit?
 19    A.  They were kept there until the source and defendants had
 20    left the area and we felt that they would not return, at which
 21    point other investigators would retrieve the items placed into
 22    the unit, and they would subsequently be driven back to our
 23    Goshen office and secured in a locked room.
 24    Q.  And when were the weapons brought back to the storage unit
 25    in New Windsor?
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  1    A.  On days of operational travel.
  2    Q.  I'm now going to show you what's been marked for
  3    identification as government exhibits 1, 2, 3, 4, 5 and 6.
  4             Agent Fuller, do you recognize these items?
  5    A.  I do.
  6    Q.  Starting with government exhibits 1 and 2, what do you
  7    recognize these items to be?
  8    A.  The cases containing stinger missiles.
  9    Q.  Why don't you just open them up.  Don't take them out, just
 10    open them up.
 11             (Witness steps down)
 12             What do you recognize that to be, the inside, the
 13    contents?
 14             THE WITNESS:  Can I go back.
 15             MR. HALPERIN:  Yeah, sorry.
 16             (Witness resumes the stand)
 17    Q.  And, for the record, that's government exhibit 1?
 18    A.  Correct.  The case contains a stinger and couple of
 19    batteries.
 20    Q.  And how many times did you see these government exhibits 1
 21    and 2 during the course of your investigation?
 22    A.  Multiple times.
 23    Q.  And which Division of the FBI provided the stinger missiles
 24    and IED?
 25    A.  Laboratory.
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  1    Q.  Who picked them up initially from Laboratory Division at
  2    Quantico?
  3    A.  I and several other investigators.
  4    Q.  Did you ever review the video recordings where you saw the
  5    defendant with the stinger missiles?
  6    A.  Yes, I have.
  7    Q.  Directing your attention to government exhibit 3.
  8             MR. HALPERIN:  May the witness get up?
  9             THE COURT:  Yeah.
 10             (Witness steps down)
 11    Q.  Do you recognize this item?
 12    A.  Yes, I do.
 13    Q.  And what do you recognize government exhibit 3 to be?
 14    A.  The night vision attachment for the stinger missile.
 15             (Continued on next page)
 16
 17
 18
 19
 20
 21
 22
 23
 24
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  1    BY MR. HALPERIN:
  2    Q.  And was Government Exhibit 3 one of the items you obtained
  3    from within the FBI for use in this investigation?
  4    A.  Yes.
  5    Q.  And approximately how many times did you see it previously?
  6    A.  Multiple times.
  7    Q.  Did you ever review video recordings where you saw the
  8    defendants with the night vision scope?
  9    A.  Yes, I have.
 10    Q.  Directing your attention to Government Exhibits 4, 5 and 6,
 11    do you recognize these items?
 12    A.  Yes, I do.
 13    Q.  And what do you recognize them to be?
 14    A.  The three IEDs that were provided by the explosives unit
 15    and made and designed by the explosives unit.
 16    Q.  And IED again stands for what?
 17    A.  Improvised explosive device.
 18    Q.  How many times did you see these three IEDs during the
 19    course of your investigation?
 20    A.  Multiple times.
 21    Q.  Did you ever review video recordings where you saw the
 22    defendants with Government Exhibits 4, 5 and 6?
 23    A.  I have.
 24             MR. HALPERIN:  Your Honor, the government offers into
 25    evidence Government Exhibits 4, 5 and 6.
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  1             THE COURT:  Any objection?
  2             MR. BRICCETTI:  Yes.  May I have a voir dire with
  3    respect to 4, 5 and 6?
  4             THE COURT:  1, 2 and 3, any objection to?
  5             MR. BRICCETTI:  No, no objection to 1, 2, 3.
  6             THE COURT:  1, 2 and 3 are in.
  7             (Government's Exhibits 1, 2 and 3 received in
  8    evidence)
  9             THE COURT:  You may voir dire.
 10    BY MR. BRICCETTI:
 11    Q.  Agent Fuller, 4, 5 and 6 are the three duffel bags
 12    containing the devices manufactured by the FBI explosives unit?
 13    A.  Correct.
 14    Q.  Are they in the same -- withdrawn.
 15             Were they recovered on the day of the arrest, May 20?
 16    A.  Yes, that evening.
 17    Q.  Are they in the same condition now as they were on
 18    May 20th?
 19    A.  Not since I had reviewed them down in the Quantico lab.
 20    Q.  Sorry, are they in the same condition now as they were on
 21    May 20th?
 22    A.  I don't believe so, no.
 23    Q.  And I want to ask you specifically about the -- I know the
 24    jury hasn't seen this, but there are let's call them sort of
 25    control devices, sort of electronics within those three things,
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  1    correct?
  2    A.  Correct.
  3    Q.  Is it fair to say there were no photographs taken of the
  4    position of the various toggles, switches and timers on
  5    May 20th?
  6    A.  Correct.
  7    Q.  So is there any way for you to know what condition or what
  8    position those switches were in on May 20th?
  9    A.  When I returned --
 10    Q.  Is there a way for you to know that?
 11    A.  Yes.
 12    Q.  There are no photographs though, correct?
 13    A.  No.
 14    Q.  Did you personally observe them on May 20th?
 15    A.  I did not.
 16             THE COURT:  Could I say, Mr. Briccetti, this is not --
 17             MR. BRICCETTI:  Your Honor, they're not in the same
 18    condition as they were when they were seized.
 19             MR. HALPERIN:  Your Honor, the witness says that he
 20    recognizes them.
 21             THE COURT:  They're in, they're admitted.  Condition
 22    goes to the weight.  You can cross-examine about it.
 23             (Government's Exhibits 4, 5 and 6 received in
 24    evidence)
 25    BY MR. HALPERIN:
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  1    Q.  Now Agent Fuller, did you review the video of the May 6th
  2    trip to the warehouse?
  3    A.  Yes, I did.
  4    Q.  In that videotape who did you see holding the Stinger
  5    missile?
  6    A.  The source, Cromitie and Payen.
  7    Q.  Who helped carry the Stinger missile out of the Stamford
  8    warehouse?
  9    A.  It was Cromitie and Payen.
 10    Q.  I show you what has been marked for identification as
 11    Government Exhibit 469.
 12             Agent Fuller, do you recognize this item?
 13    A.  I do.
 14    Q.  What do you recognize it to be?
 15    A.  The string from a hoody or a sweatshirt with a string for
 16    the neckline.
 17    Q.  Who recovered this sweatshirt string from the Stinger
 18    missile?
 19    A.  I did.
 20    Q.  When was that?
 21    A.  A date after the take down.
 22    Q.  And where did you see the string?
 23    A.  The string was used at the Stamford warehouse to allow the
 24    Stinger to be wrapped in a --
 25             MR. GREEN:  Objection as to basis of knowledge.
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  1    Q.  Did you watch the video of the May 6 video?
  2    A.  Yes, I did.
  3    Q.  Who did you see do what with the string?
  4    A.  Both Cromitie and David Williams were pulling at their
  5    hoodies to try to get the string off to allow them to tie the
  6    tarp around the Stinger missile case so when they exited the
  7    warehouse they would be able to disguise the stringer from the
  8    other numerous businesses that were in that warehouse area.
  9             MR. BRICCETTI:  I object and move to strike as to what
 10    was in the mind of my client.
 11             MR. GREEN:  Same objection.
 12             THE COURT:  The objection is sustained except as to
 13    what you saw.  What you saw is they were trying to remove the
 14    string from the hoody, right?
 15             THE WITNESS:  Yes, your Honor.
 16             THE COURT:  OK.
 17    BY MR. HALPERIN:
 18    Q.  Without characterizing, what did you see them do with the
 19    sweatshirt string?
 20    A.  I saw them trying to remove their hoody string from their
 21    hoodies and observed the tarp being wrapped around the Stinger.
 22    Q.  Once you recovered the sweatshirt string what did you do
 23    with it?
 24    A.  It was later obtained -- I don't have the exact date of
 25    collection, but it was obtained after May 20th, 2009.
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  1             MR. HALPERIN:  Your Honor, the government offers
  2    Government Exhibit 469 into evidence.
  3             MR. BRICCETTI:  No objection.
  4             MR. GREEN:  No objection.
  5             MR. BRAVERMAN:  No objection.
  6             THE COURT:  Admitted.
  7             (Government's Exhibit 469 received in evidence)
  8    BY MR. HALPERIN:
  9    Q.  Now what instructions had you given the CI about where they
 10    should bring the weapons on May 6 after they left the Stamford
 11    warehouse?
 12    A.  To return immediately to the New Windsor storage unit.
 13    Q.  What was the reason for bringing them to the storage unit?
 14    A.  To allow them to store the weapons in a secure location.
 15    Q.  And did they in fact bring weapons to the storage unit?
 16    A.  Yes, they did.
 17    Q.  Did you subsequently see the weapons in the storage unit?
 18    A.  Yes.
 19    Q.  Was there a video of the inside of the storage unit that
 20    day?
 21    A.  Yes.
 22    Q.  What type of recording device was it?
 23    A.  A fixed hard wire audio video recorder.
 24    Q.  I'm now showing you what has been marked as Government
 25    Exhibit 466.1.
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  1             Do you recognize 466.1?
  2    A.  Yes, I do.
  3    Q.  What do you recognize it to be?
  4    A.  It consists of a DVD from the recording on May 6, 2009 at
  5    the Guardian Self-Storage unit.
  6    Q.  A recording of what?
  7    A.  The interior of the storage unit.
  8    Q.  From May 6, you said?
  9    A.  Correct.
 10    Q.  And how do you recognize it?
 11    A.  From my initials and date on the DVD.
 12    Q.  Did you review this recording before your testimony here
 13    today?
 14    A.  Yes, I did.
 15    Q.  Is it a true and accurate excerpt of the recording taken on
 16    May 6, 2009 inside the Guardian Self-Storage unit?
 17    A.  Yes, it is.
 18             MR. HALPERIN:  Your Honor, government offers
 19    Government Exhibit 466.1 into evidence.
 20             MR. BRICCETTI:  No objection.
 21             MS. BRODY:  No objection.
 22             THE COURT:  Admitted.
 23             (Government's Exhibit 466.1 received in evidence)
 24    Q.  Now before the May 6 meeting, what instructions did you
 25    give the CI about mentioning rental cars on the day of the
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  1    operation?
  2    A.  Based on Cromitie's desire to --
  3             MR. BRICCETTI:  Objection.
  4    Q.  Don't say what it's based on, say what your instructions
  5    were.
  6    A.  The source was instructed to advise Cromitie that JEM, the
  7    terrorist organization, would allow Cromitie and the other
  8    defendants to utilize cars to place the IEDs in versus walking
  9    to the synagogues.
 10    Q.  Now directing your attention to May 8, 2009, was there a
 11    meeting at the New Windsor storage facility that day?
 12    A.  Yes, there was.
 13    Q.  And who was present?
 14    A.  All the defendants and the source.
 15    Q.  Was the meeting recorded?
 16    A.  Yes, it was.
 17    Q.  Was it the same type of recording device as you previously
 18    mentioned?
 19    A.  Yes, in both locations.
 20    Q.  I'm now showing you what has been marked Government
 21    Exhibit 471.1.
 22             Sir, do you recognize this item?
 23    A.  Yes, I do.
 24    Q.  What do you recognize it to be?
 25    A.  A DVD containing a recording.
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  1    Q.  A recording of what?
  2    A.  The Guardian Self-Storage unit.
  3    Q.  On what date?
  4    A.  May 8, 2009.
  5    Q.  How do you recognize it?
  6    A.  From my initials and the date on it and subsequent review
  7    or previous review of the video.
  8    Q.  Did you review this recording before your testimony here
  9    today?
 10    A.  Yes.
 11    Q.  Is it a true and accurate excerpt of the recording taken on
 12    May 8, 2009 inside the Guardian Self-Storage unit?
 13    A.  Yes, it is.
 14             MR. HALPERIN:  Your Honor, the government offers
 15    Government Exhibit 471.1 into evidence.
 16             MR. BRICCETTI:  No objection.
 17             MS. BRODY:  No objection.
 18             THE COURT:  Admitted.
 19             (Government's Exhibit 471.1 received in evidence)
 20    Q.  Now generally what did you see on the recording on the
 21    May 8 meeting inside the storage unit?  Just say what you saw.
 22    A.  The source opened up the metal roll door for the unit, and
 23    I think it was a 5 by 10 dimension storage unit with lighting
 24    inside.  The source entered the unit, followed by Onta Williams
 25    and David Williams.  David Williams remained near the front of
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  1    the roll down looking outwards, and Onta Williams was shown the
  2    IEDs and the Stinger which the source removed from the case.
  3    Since Onta Williams did not travel to the Stamford, Connecticut
  4    warehouse on the 6th, the source proceeded to show Onta
  5    Williams the Stinger, took it out of the case, gave a quick
  6    lesson to Onta, and then allowed Onta to hold it for a bit and
  7    the Stinger was placed back into the case.  One of the three
  8    IEDs was removed from the storage unit and it appeared to be
  9    placed in the back of the source's vehicle.
 10    Q.  Now you were conducting surveillance that day?
 11    A.  Yes.
 12    Q.  Where did the five of them go after they left the storage
 13    unit?
 14    A.  Proceeded to the Newburgh house.
 15    Q.  And once they got back to the Newburgh house, were you
 16    watching a live video feed again?
 17    A.  Yes.
 18    Q.  What did you see happen with the IED back at the Newburgh
 19    house?
 20    A.  The IED was on the coffee table in front of the couch in
 21    the living room where Cromitie was observed showing Onta
 22    Williams how the IED functioned using a cellular phone to
 23    initiate the device.  The test was done using an electric
 24    switch, at which point occasionally Cromitie would refer back
 25    to the source to instruct --
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  1             MR. BRICCETTI:  Objection, your Honor.
  2    Q.  Don't can characterize anything that was said.
  3             MR. BRICCETTI:  Sounds like audio to me.
  4             THE COURT:  It sounds like audio to me, too.
  5             What did you see?  You couldn't hear at the time, what
  6    did you see?
  7             MR. BRICCETTI:  Aren't we going to see these tapes?
  8             THE COURT:  Some day we are, Mr. Briccetti, I'm sure
  9    we are.
 10    Q.  Did you finish your answer?
 11    A.  Yes.
 12    Q.  Let me direct your attention to May 13, 2009.  Was there a
 13    meeting that day?
 14    A.  Yes there was.
 15    Q.  Who was present?
 16    A.  The source and the defendants.
 17    Q.  All four defendants?
 18    A.  Yes.
 19    Q.  Were you helping to conduct surveillance?
 20    A.  Yes, I was.
 21    Q.  Where did the four defendants and the CI go that day?
 22    A.  Proceeded from Newburgh to the Stamford warehouse in
 23    Connecticut.
 24    Q.  Did they stop anywhere else first?
 25    A.  Yes, they did.
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  1    Q.  Where was that?
  2    A.  They proceeded to Riverdale first and then secondly to the
  3    Stamford warehouse.
  4    Q.  Why did they go to the Stamford warehouse?
  5    A.  To pick up the second Stinger missile that was made
  6    available.
  7    Q.  Now directing your attention to the evening of May 19,
  8    2009, was there a meeting that night at the Newburgh house?
  9    A.  Yes, there was.
 10    Q.  Were you watching the live video feed?
 11    A.  Yes.
 12    Q.  When was this meeting in relation to the date of the
 13    arrest?
 14    A.  The night before.
 15    Q.  Was this meeting also recorded?
 16    A.  Yes, it was.
 17    Q.  Who was at this meeting on May 19?
 18    A.  The source and all the defendants.
 19    Q.  Now directing your attention to the next day, May 20th,
 20    2009, what was that day?
 21    A.  That was the planned date of operation.
 22    Q.  Before we talk about that date's events, what instructions
 23    did you give the CI about offering the defendants money once
 24    the operation was completed?
 25    A.  The source was previously instructed that he was authorized
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  1    to offer each of the defendants $5,000 cash once they completed
  2    what they were doing for the operation.
  3    Q.  And what were your instructions about where that money was
  4    coming from?
  5    A.  The source was instructed to advise the defendants that the
  6    funds were coming from Jaish-e-Mohammed or JEM.
  7    Q.  Now turning back to the events of May 20th, did you conduct
  8    surveillance that day?
  9    A.  Yes.
 10    Q.  What instructions did you give the CI about where he should
 11    go once he got to Riverdale?
 12    A.  The source was instructed to park his vehicle at the
 13    intersection of Independence Avenue and the cross street of
 14    239th Street.  He was instructed to back into that spot, which
 15    was located at the southwest corner of the intersection, and to
 16    keep his -- keep the keys away from the ignition.  This was
 17    obviously after he dropped off the defendants.
 18    Q.  Now about what time on May 20th did the CI and the four
 19    defendants arrive in Riverdale?
 20    A.  Approximately 8:30 p.m.
 21    Q.  What were you doing when they all arrived in Riverdale
 22    about 8:30 p.m.?
 23    A.  I was in a stationary position in the vehicle.
 24    Q.  Doing what?
 25    A.  I was observing the intersection.  I couldn't see the
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  1    source's vehicle from where he parked, but I was about a block
  2    and a half east of the intersection on 239th Street and I was
  3    with the team leader of the surveillance squad assigned to
  4    assist.
  5    Q.  Were you maintaining anything in your possession?
  6    A.  I maintained what's referred to as a kill switch.
  7    Q.  What's a kill switch?
  8    A.  A kill switch is a device that allows you to remotely keep
  9    a vehicle's engine or ignition from starting.
 10    Q.  Shortly thereafter were the defendants subsequently
 11    arrested?
 12    A.  Yes, they were.
 13    Q.  Agent Fuller, now let's turn to Government Exhibit 6 which
 14    you have next to you and the Court has received into evidence.
 15    Please display Government Exhibit 6 and open it up.
 16             If you could put it on top of the desk in front of
 17    you, please.
 18             And please describe the contents of what's inside
 19    Government Exhibit 6.
 20    A.  Bag is a three-compartment canvas bag, the center
 21    compartment being the largest, then a side compartment on each
 22    side.  One side consisted of a plastic or what we refer to as a
 23    pelletin case, a heavy duty plastic case, which consisted of
 24    basically a time power unit, which was cell phone initiated.
 25             THE COURT:  Which was what?
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  1             THE WITNESS:  Cell phone initiated.
  2             THE COURT:  Cell phone initiated.
  3    A.  Also included the power source, a timer and some additional
  4    switches.  From the pelletin case there were two -- a male,
  5    female connector, as well as two leg wires for blasting caps or
  6    detonators used for detonating high explosives.  The wires were
  7    proceeded into the center compartment of the bag, which led to
  8    two blasting caps, which were placed into one block, one of 30
  9    blocks of inert C4.  It's packaged exactly the way real C4 is
 10    packaged and prepared.
 11    Q.  So there are how many of those blocks inside the center
 12    compartment?
 13    A.  30 blocks of a pound and a quarter weight packages of C4,
 14    so basically one case of C4.
 15    Q.  What is C4?
 16    A.  High explosive Composition 4, plastic explosives a lot of
 17    people refer to it as.  You can see the back end of two
 18    blasting caps inserted on May 20th.
 19    Q.  Thank you, Agent Fuller.
 20    A.  Then the last compartment contains a sleeve of ball
 21    bearings, I think it's a 500 count, and that was placed or
 22    maintained in the side compartment.  So three compartments to
 23    the bag, the power unit, leg wires, blasting cap, case of C4
 24    and ball bearings.
 25    Q.  Please put that down.
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  1             Now that was Government Exhibit 6.  Are Government
  2    Exhibits 4 and 5 substantially the same as Government
  3    Exhibit 6?
  4    A.  Yes.
  5    Q.  Let me ask you to turn to Government Exhibit 3, the black
  6    box.  Please hold that up and explain what it is to the jury.
  7    A.  It's the container containing the night vision scope
  8    attachment for a Stinger missile.
  9    Q.  Briefly lift it out of the container.
 10             And what's the purpose of this mechanism?
 11    A.  To allow you to operate a Stinger at night.
 12    Q.  You can put that away, please.
 13             Please open up Government Exhibit 1.  Display it to
 14    the jury.
 15             Please explain how you instructed the CI to use this
 16    weapon.
 17    A.  Source was shown to hold or possess a Stinger like this,
 18    instructed to place this up, which is basically kind of a view
 19    finder.  This portion here would be placed against your
 20    cheekbone and the sighting system would be right through here.
 21    The source initially was instructed -- and since there's a
 22    number of batteries here, these batteries are used to operate
 23    the Stinger, primarily inert or already used -- we instructed
 24    him not to show them how to insert the battery, because there
 25    are some legitimate batteries that we have.  That's the battery
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  1    compartment here.
  2             So this is the firing position, the source was
  3    instructed this is basically a safety, which you would depress.
  4    This is your target acquisition.  Once you had your target in
  5    place, you depress the trigger.
  6    Q.  Thank you, Agent Fuller, you can put that down.
  7             THE COURT:  OK.  Is this --
  8             MR. HALPERIN:  I have one more question, Judge.
  9             THE COURT:  You have one more question, better yet.
 10    BY MR. HALPERIN:
 11    Q.  Is Government Exhibit 2 substantially the same as
 12    Government Exhibit 1?
 13    A.  Yes.
 14             MR. HALPERIN:  No further questions.
 15             THE COURT:  All right.  A great moment to take lunch.
 16    I'll see you at 2 o'clock.  Don't discuss the case.  "Discuss"
 17    in the broadest meaning of the term.  When I say don't discuss
 18    this case, I mean don't discuss this case, and keep an open
 19    mind.
 20             (Luncheon recess taken)
 21             (Continued on next page)
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  1                           AFTERNOON SESSION
  2                              (2:05 p.m.)
  3             (Jury not present)
  4             THE COURT:  OK.  We have two juror issues that have
  5    come up.  Juror 3, Mr. Soriano, says that he knows some FBI
  6    agent who is sitting in the room.
  7             Do you want me to bring him out?  Do you want me to
  8    ask him a question?  What do you want me to do?
  9             MR. BRAVERMAN:  I ask you to inquire.
 10             MR. RASKIN:  Yeah, inquire.
 11             THE COURT:  Could you ask juror number 3 to come out,
 12    please.
 13             (Juror present)
 14             THE COURT:  How are you?
 15             JUROR:  Good.
 16             THE COURT:  Jim tells me that you knew or recognized
 17    some person.
 18             JUROR:  It wasn't today, it was yesterday.
 19             THE COURT:  And who was it?
 20             JUROR:  People from News 12.
 21             THE COURT:  People from News 12.  You recognized
 22    somebody here from the news.  Anything about that that would
 23    cause you a problem as a --
 24             JUROR:  Well, they work in the same building that I
 25    work.  I work for Cablevision, so it's the same parent company.
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  1             THE COURT:  Is there anything about that that would
  2    make it impossible for you to be a fair and impartial juror in
  3    this case?
  4             JUROR:  I don't think so.
  5             THE COURT:  OK.  Goodbye.
  6             (Juror not present)
  7             THE COURT:  Alternate number 3, Ms. Balquiedra, asked
  8    Mr. O'Neill whether she had remembered to disclose on her jury
  9    questionnaire that she had --
 10             You say it.
 11             DEPUTY CLERK:  Dated an FBI agent.
 12             THE COURT:  -- dated FBI agents in the past.
 13             The answer to that question is no, she did not,
 14    although she was asked if she knew anybody in law enforcement.
 15             Should I bring her out?
 16             MR. BRAVERMAN:  Yes.
 17             (Juror present)
 18             THE COURT:  Hi, ma'am, come in and have a seat.
 19             So Ms. Balquiedra, I understand from something that
 20    Mr. O'Neill said to me that you have previously had a social
 21    relationship with somebody from the FBI.
 22             JUROR:  Yes, I did.
 23             THE COURT:  Who was that and when?
 24             JUROR:  The name is Andrew Ludlon, I dated him a few
 25    years ago and I believe he works for the anti terrorism
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  1    something.
  2             THE COURT:  OK.  It wasn't disclosed on your
  3    questionnaire when you were asked about law enforcement, so
  4    this is new news to us.
  5             So let me ask you, is there anything about that that
  6    would make it hard for you to be a fair and impartial juror in
  7    this case?
  8             JUROR:  No.
  9             THE COURT:  Do you have a continuing relationship with
 10    him?
 11             JUROR:  No, he was he deployed to Afghanistan this
 12    year.
 13             THE COURT:  Are you still in touch with him?
 14             JUROR:  The last e-mail from him was in April of this
 15    year.
 16             THE COURT:  But the dating relationship, that is over?
 17             JUROR:  No, that's over.
 18             THE COURT:  All right.  Thank you.
 19             (Juror not present)
 20             THE COURT:  Mr. Braverman.
 21             MR. BRAVERMAN:  I want to say if one of my co-counsels
 22    objects to one thing in particular, I join in their objection
 23    generally speaking, if the Court will permit that, unless the
 24    Court requires us all to state an objection.
 25             THE COURT:  It will be helpful if I heard four voices,
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  1    it really would.
  2             MR. HALPERIN:  Judge, my understanding is that for the
  3    cross of Agent Fuller the defense intends to play a lot of the
  4    recordings --
  5             THE COURT:  Possibly so.
  6             MR. HALPERIN:  -- which are in evidence.  But clearly
  7    we streamlined Agent Fuller's testimony.
  8             THE COURT:  I know you did, but so what?
  9             MR. HALPERIN:  Well, and we think --
 10             THE COURT:  You did that to try to preclude
 11    cross-examination, however, he was the medium through which you
 12    introduced tapes.
 13             MR. HALPERIN:  But the government has a right to put
 14    in its case the way it wants to.
 15             THE COURT:  I understand.  If I think they've strayed
 16    way beyond what's fair -- he isn't here to be called on their
 17    case, I understand that, but I will give them a lot of leeway.
 18             MR. HALPERIN:  Because in very short order the jury
 19    will hear from a witness --
 20             THE COURT:  It's irrelevant.  The defense has the
 21    right to cross-examine as it sees fit.  You put in the tapes
 22    through the agent and there may be some cross-examination about
 23    the tapes.  I'm sorry, I can't make rulings in advance, but
 24    I'll bet that I think his testimony was broader than you do.
 25             MR. HALPERIN:  And that may well be true, Judge.  All
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  1    we want to do is raise the issue of making sure the cross is
  2    confined to the scope of the direct as per the rules of
  3    evidence.
  4             THE COURT:  As per the rules of evidence I shall rule.
  5             Let's bring in the jury.  Agent, come on back.
  6             MR. BRICCETTI:  Judge --
  7             THE COURT:  Don't bring in the jury because
  8    Mr. Briccetti --
  9             MR. BRICCETTI:  Mr. Gombiner is going to go first.
 10    We're going to do it out of order.
 11             THE COURT:  The order is whatever you want it to be.
 12             Bring them in.
 13             (Continued on next page)
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  1             (Jury present)
  2             THE COURT:  You're still under oath.
  3             What I am going to do is let the defense attorneys
  4    decide among themselves who will cross-examine first and who
  5    will then do some other cross-examination.  I understand that
  6    they're planning to divide this up so that there's not a lot of
  7    duplication.  I'm sure there will be a little, but so there's
  8    not a lot, Mr. Gombiner will start.
  9             MR. GOMBINER:  Thank you, Judge.
 10    CROSS-EXAMINATION
 11    BY MR. GOMBINER:
 12    Q.  Agent Fuller, I want to ask you about some of the item and
 13    locations you just testified about.  You showed us some cell
 14    phones that were used during the operation, right?
 15    A.  Yes.
 16    Q.  And you -- and by you, I mean the FBI -- purchased the cell
 17    phone for the defendants, didn't you?
 18    A.  That's correct.
 19    Q.  And you testified about some cameras the defendants used
 20    during the operation?
 21    A.  That's correct.
 22    Q.  Two cameras?
 23    A.  Yes.
 24    Q.  And you bought those cameras for the defendants, didn't
 25    you?
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  1    A.  Yes, through the source.
  2    Q.  And your informant -- your source is an informant, right?
  3    A.  Correct.
  4    Q.  He's a paid informant?
  5    A.  Yes.
  6    Q.  And his name is Shahed Hussain, right?
  7    A.  That's correct.
  8    Q.  Your informant used some rental cars during this operation,
  9    didn't he?
 10    A.  Yes, he did.
 11    Q.  And you rented those cars, didn't you?
 12    A.  I did.
 13    Q.  The defendants didn't rent them, did they?
 14    A.  No.
 15    Q.  And you identified a storage locker facility that was
 16    located in New Windsor, New York, where -- those missiles are
 17    fake, right?
 18    A.  They're real missiles but inert.
 19    Q.  They don't work?
 20    A.  They would if there was an ordnance in them.
 21    Q.  But there isn't?
 22    A.  There's no ordnance in them.
 23    Q.  So they don't work?
 24    A.  Correct.
 25    Q.  And those big bags there, those are fake bombs, right?
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  1    A.  Yes.
  2    Q.  And you identified a storage locker facility located in New
  3    Windsor, New York where those fake missiles and fake bombs were
  4    stored, right?
  5    A.  Correct.
  6    Q.  And you were the one who rented that storage locker, right?
  7    A.  Yes, I did.
  8    Q.  In fact, you selected the location for the storage locker?
  9    A.  Yes.
 10    Q.  The defendants didn't select it, did they?
 11    A.  No.
 12    Q.  And they didn't pay you for it?
 13    A.  No.
 14    Q.  And you kept the key to the storage locker?
 15    A.  Yes, I did, when it was not being utilized on an
 16    operational day.
 17    Q.  My client never had a key to the storage locker, did he?
 18    A.  I don't believe so.
 19    Q.  And none of the other defendants had a key to the storage
 20    locker either, did they?
 21    A.  Correct.
 22    Q.  And you also testified about a warehouse in Stamford, New
 23    York; is that right?
 24    A.  Stamford, Connecticut.
 25    Q.  Stamford, Connecticut; is that right?
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  1    A.  Yes.
  2    Q.  And you again were the one who rented that warehouse?
  3    A.  I personally did not, but some investigators that I worked
  4    with arranged for the use of that warehouse.
  5    Q.  They had to pay for it, didn't they?
  6    A.  I'm not sure who or what amount was paid to use the
  7    warehouse.
  8    Q.  But it wasn't the defendants who acquired it, was it?
  9    A.  No.
 10    Q.  And Stamford, Connecticut is quite a ways from Newburgh,
 11    New York, isn't it?
 12    A.  I'm not sure of the miles, but probably takes maybe an hour
 13    to get there.
 14    Q.  It's about 60 miles, maybe?
 15    A.  Perhaps.
 16    Q.  And it's fair to say that between Newburgh, New York and
 17    Stamford, Connecticut, there are a fair number of warehouses,
 18    right?
 19    A.  It's fair to say.
 20    Q.  And Stamford, Connecticut happens to be in another state,
 21    right?
 22    A.  Correct.
 23    Q.  And the reason you chose Stamford, Connecticut as the
 24    location for the warehouse that you selected and that you
 25    rented was because you wanted to get the defendants to cross a
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  1    state line, right?
  2    A.  That's the purpose of the warehouse, but there was already
  3    a federal nexus.
  4             THE COURT:  It's a yes or no question.  Did you select
  5    Stamford, Connecticut in order to get the defendants across the
  6    state line?
  7             THE WITNESS:  Yes.
  8    Q.  Now this operation also involved two cars that on May 20th,
  9    2009, were supposed to be parked in front of two sites in
 10    Riverdale, right?
 11    A.  Correct.
 12    Q.  And you rented those cars, didn't you?
 13    A.  I did.
 14    Q.  And there was a gun that was purchased during this
 15    operation?
 16    A.  Yes, there was.
 17    Q.  And that was a gun you testified that Mr. Hussain went with
 18    Mr. Williams to purchase?
 19    A.  As well as Mr. Cromitie.
 20    Q.  Mr. David Williams and Mr. Cromitie?
 21    A.  Correct.
 22    Q.  The one that you were going to abort because of legal
 23    problems with the NYPD?
 24    A.  It wasn't legal problems.
 25             MR. HALPERIN:  Objection, your Honor.
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  1    Q.  All right.  There was some kind of technical issue with the
  2    NYPD, I forget the word you used.  What was the problem?
  3    A.  There was an issue of the time it was taking to purchase
  4    the gun and the location.
  5    Q.  What did -- it was an issue with the time and the location?
  6    A.  The two guns that were to be purchased that day was
  7    initially believed to occur on Atlantic Avenue in Brooklyn, and
  8    once the source and the defendants drove down there to purchase
  9    the guns they subsequently had to wait for the availability of
 10    the guns and were thus sent to another location in Brooklyn,
 11    which was a distance away from where the original gun purchase
 12    was believed to occur.  So there was some timing issues and
 13    issues with regard to having people in place in time to make
 14    the purchase.
 15    Q.  What did that have to do with the NYPD?
 16    A.  Well, NYPD jurisdiction for patrol for uniformed services
 17    as well as utilizing their emergency services unit, and they
 18    maintained a team to assist us in case the gun purchase went
 19    awry.
 20    Q.  In any event, you did acquire a gun that day, correct?
 21    A.  Correct.
 22    Q.  And you meaning the FBI bought the gun, right?
 23    A.  Yes, we did.
 24    Q.  Now you just showed us the fake bombs in this case, right,
 25    those three bags there?
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  1    A.  Yes.
  2    Q.  Now it was you who requested that those bombs be
  3    constructed, wasn't it?
  4    A.  Yes.
  5    Q.  And you requested that somebody at the FBI build them?
  6    A.  Yes, according to what Mr. Cromitie had earlier requested.
  7    Q.  Well, you requested that three devices be constructed?
  8    A.  Correct.
  9    Q.  That wasn't something Mr. Cromitie ever requested, was it?
 10    A.  He discussed the desire to enter a synagogue.
 11             THE COURT:  Excuse me.
 12    Q.  He didn't request three bombs, did he?
 13             THE COURT:  Listen to the question.  I guarantee you
 14    Mr. Gombiner is going to ask you a series of questions that can
 15    be answered yes or no.  This is the first of many times you
 16    will hear this, trust me.  Answer his question yes or no.
 17    Mr. Halperin is a terrific lawyer, if he wants to follow up on
 18    one of those points, he will do it on redirect.
 19    A.  No.
 20    Q.  OK.  And each of the three fake bombs you had made contains
 21    30 pounds of what purports to be C4 explosives, right?
 22    A.  Correct.
 23    Q.  That's not really C4 explosives, is it?
 24    A.  No, it's inert.
 25    Q.  Well, by an inert explosive, it is not in fact an
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  1    explosive.  That's what inert means, right?
  2    A.  Correct.
  3    Q.  In this context.
  4             And the defendants, Mr. Cromitie nor any of the other
  5    defendants, specified that each bomb contained -- should
  6    contain 30 pounds of C4 explosives, did they?
  7    A.  No.
  8    Q.  And you also just showed us a package of 500 steel ball
  9    bearings that were contained in each of those bags, right?
 10    A.  Correct.
 11    Q.  Now that was your idea, wasn't it?
 12    A.  Correct.
 13    Q.  And that wasn't something that Mr. Onta Williams requested,
 14    was it?
 15    A.  No.
 16    Q.  And it wasn't something that Mr. Cromitie requested, was
 17    it?
 18    A.  No.
 19    Q.  And it wasn't something that any of the other defendants
 20    requested, was it?
 21    A.  That's correct.
 22    Q.  You came up with that idea because you thought it would
 23    make for a more dramatic courtroom presentation, right?
 24    A.  That's not correct.
 25    Q.  Well, it was your idea, right?
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  1    A.  My idea for what?
  2    Q.  It was your idea to put a little package with 500 steel
  3    ball bearings in each of those bags, right?
  4    A.  It was based on what basically an IED is composed of.
  5    Q.  Mr. Fuller, I know you work for the bomb squad, right?
  6    A.  Yes, at the FBI, yes.
  7    Q.  In any event, not every improvised explosive device
  8    contains steel ball bearings, does it?
  9    A.  No.
 10    Q.  You just thought it would be more dramatic if there were
 11    steel ball bearings in those bombs, right?
 12    A.  No.
 13    Q.  Now you've also identified those two big missiles or
 14    Stinger missiles that are supposed to be used in the operation?
 15    A.  Yes.
 16    Q.  And you requested that the FBI supply those missiles to
 17    you, right?
 18    A.  Correct.
 19    Q.  And first you could only get one?
 20    A.  Yes.
 21    Q.  And then you eventually got another one, right?
 22    A.  Correct.
 23    Q.  And the defendants certainly didn't obtain those missiles,
 24    did they?
 25    A.  Not these particular ones, no.
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  1    Q.  And those missiles were designed not to work, right?
  2    A.  Correct.
  3    Q.  That was at your request?
  4    A.  Yes.
  5    Q.  And just a few more questions along these lines.  During
  6    the course of this operation the defendants -- you surveilled
  7    the defendants driving a lot of places, right?
  8    A.  That's correct.
  9             (Continued on next page)
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  1    Q.  And on every one of those occasions, it was Mr. Hussain,
  2    your informant, who was doing the driving, right?
  3    A.  Yes.
  4    Q.  And in every one of those occasions, Mr. Hussain was doing
  5    the driving in a car supplied by the FBI, right?
  6    A.  Not every time.
  7    Q.  Well, a couple of times he used his own car?
  8    A.  He utilized his own vehicle up until he -- I believe
  9    February 24th, '08.
 10    Q.  On every occasion?
 11    A.  Or '09.  Correct.
 12    Q.  On every occasion it was a vehicle that either the FBI gave
 13    Mr. Hussain, or it was Mr. Hussain's own vehicle, right?
 14    A.  Correct.
 15    Q.  And, in fact, you learned that none of the defendants even
 16    had a car, right?
 17    A.  Correct.
 18    Q.  Mr. Onta Williams didn't have a car, right?
 19    A.  No.
 20    Q.  And pretty much true, Agent Fuller, that without Mr.
 21    Hussain's cars, this operation would have had to have been
 22    conducted via bicycle; is that right?
 23    A.  I don't know.
 24    Q.  Well, none of the defendants even had a drivers license,
 25    did they?
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  1    A.  That's correct.
  2    Q.  And during your direct examination, you showed us a Google
  3    map of Riverdale.
  4    A.  Yes.
  5    Q.  A little map, nice map that was printed out?
  6    A.  Yes.
  7    Q.  And, again, that was Mr. Hussain who printed it out, right?
  8    A.  Yes.
  9    Q.  It was not the defendants?
 10    A.  No.
 11    Q.  Now, Agent Fuller, isn't it a fact that during this entire
 12    operation, the FBI supplied every single item that was used by
 13    the defendants?
 14    A.  Yes.
 15    Q.  And the FBI also supplied all of the money for the
 16    operation, didn't they?
 17    A.  Yes.
 18    Q.  In accordance with Jaish-e-Mohammed, through the source?
 19    A.  Yes.
 20    Q.  I mean JEM didn't have anything to do with this operation,
 21    did it?
 22    A.  No, but the defendants believed it.
 23    Q.  I'm not asking what you think the defendants believed or
 24    didn't believe.
 25             THE COURT:  Answer the question yes or no, if it can
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  1    be answered yes or no.
  2    A.  No.
  3    Q.  There actually is an organization called Jaish-e-Mohammed,
  4    isn't there?
  5    A.  Correct.
  6    Q.  And they didn't have one single thing to do with this
  7    operation, did they?
  8    A.  No.
  9    Q.  In fact, not only did you supply all of the money for this
 10    operation, you also helped the defendants out personally during
 11    this operation, didn't you?
 12    A.  To a limited degree, yes.
 13    Q.  Well, you -- to a limited degree.
 14             You paid for groceries for them, didn't you?
 15    A.  On some occasion the source did provide grocery money, yes.
 16    Q.  Because the defendants were too poor to each buy groceries
 17    for themselves, right?
 18             MR. HALPERIN:  Objection.
 19             THE COURT:  Overruled.
 20    Q.  Isn't that why you did it?
 21    A.  It was based on a rapport building by the source with the
 22    defendants.
 23    Q.  Mr. Hussain also bought meals for the defendants, besides
 24    groceries; he bought meals at restaurants, didn't he?
 25    A.  Yes, he did.
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  1    Q.  And, on occasion, he helped pay the defendant's rent,
  2    didn't he?
  3    A.  Yes.
  4    Q.  And their rent was pretty minimal, wasn't it?
  5    A.  I believe so, yes.
  6    Q.  And he also helped pay the defendant's personal cell phone
  7    bill, right?
  8    A.  Yes.
  9    Q.  Now, you also did a few other things for the defendants in
 10    connection with this operation, didn't you?  You had Mr.
 11    Hussain sort of pretend to train the defendants in how to
 12    operate the fake stinger missile?
 13    A.  Yes.
 14    Q.  None of the defendants claimed to have any knowledge as to
 15    how to operate a stinger missile, did they?
 16    A.  That's correct.
 17    Q.  Now, by the way, that stinger -- or fake -- well, what --
 18    however we want to call it, the -- what's in evidence, the
 19    stinger missile, an actual one is a pretty sophisticated piece
 20    of military equipment, right?
 21    A.  I'm not aware of other than how I was trained to --
 22             THE COURT:  Do you mean -- what do you mean by
 23    "actual," do you mean operational?
 24             MR. GOMBINER:  Operational stinger missile.
 25    Q.  Is a fairly --
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  1             MR. GOMBINER:  Thank you, Judge.  Sorry.
  2    Q.  An operational stinger missile is a pretty sophisticated
  3    piece of military equipment, isn't it?
  4    A.  I'm aware of other steps that are needed to operate the
  5    stinger.
  6             THE COURT:  Folks, what's going ding ding?
  7             A VOICE:  Computer.
  8             THE COURT:  I know that.  What computer?
  9             I'll make you turn it off, so.
 10             Next question.
 11    BY MR. GOMBINER:
 12    Q.  Okay.  So when Mr. Hussain was -- he was not really showing
 13    them how to use a stinger missile, was he?
 14    A.  Not all of the steps needed to actually utilize a stinger.
 15    Q.  And it was Mr. Hussain who also had to provide some
 16    training with respect to these -- these IEDs, right?
 17    A.  Correct.
 18    Q.  And that's because none of the defendants displayed any
 19    particular knowledge about how to operate IEDs, right?
 20    A.  I don't know what their previous experience with devices
 21    were, but they were not taught the specific way that I had
 22    taught the source how to instruct them.
 23    Q.  Let me ask you about one other thing you did for the
 24    defendants.
 25             It was you who picked the targets for this operation,
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  1    wasn't it?
  2    A.  No.
  3    Q.  Well, you selected Riverdale as the target for the IEDs,
  4    didn't you?
  5    A.  Yes.
  6    Q.  And when did you make that decision?
  7    A.  Around the beginning of April, I believe.
  8    Q.  And you had Mr. Hussain -- I think it was on April 10 he
  9    drove Mr. Cromitie -- he picked up Mr. Cromitie that day,
 10    right?
 11    A.  Yes.
 12    Q.  And then he also -- David Williams came along for the ride.
 13             You know that now, right?
 14    A.  He was present as well, yes.
 15    Q.  All right.  And Mr. Hussain, after they got in the car, he
 16    informed Mr. Cromitie and Mr. David Williams that they were
 17    going to Riverdale, right?
 18    A.  Yes.
 19    Q.  And he showed them that map you just showed us.
 20    A.  I don't believe he had the map with him to show them.
 21    Q.  He told them he had done some research on the internet?
 22    A.  Yes.
 23    Q.  Now, you also selected Stuart Airforce Base as the target,
 24    right?
 25    A.  I did not personally select the location, no.
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  1    Q.  Okay.  Well, by now, you and the FBI selected the location,
  2    right?
  3    A.  It's based on --
  4             THE COURT:  No, it a yes or no.
  5    A.  Yes.
  6             THE COURT:  Next question.
  7    Q.  Yes?
  8    A.  Yes.
  9    Q.  Okay.  Thank you.
 10             In fact, you, on April -- you watched the surveillance
 11    and listened to a tape on February 2nd, 2009, right; that was
 12    when Mr. Hussain and Mr. Cromitie drove out to Stewart Airforce
 13    Base?
 14    A.  Yes.
 15    Q.  Once again, that was Mr. Hussain that was driving?
 16    A.  Yes.
 17    Q.  And from listening to that surveillance, you learned that
 18    Mr. Cromitie had never even been to Stewart Air Force Base
 19    previously, right.
 20    A.  To the actual airport, I believe, yes.
 21    Q.  The actual airport is not all that far from Newburgh, New
 22    York, is it?
 23    A.  It's in the town of Newburgh, adjacent to the City of
 24    Newburgh.  But it is in -- probably half a mile to -- half mile
 25    from where his place of employment was, to the airport
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  1    property.
  2    Q.  Okay.  So Mr. Cromitie worked -- you learned that he worked
  3    half a mile from the airport?
  4    A.  On the other side of some highways, but the flight path
  5    goes over top --
  6    Q.  And -- and he had never been there, right?
  7    A.  He stated he had never been to, I believe, the passenger
  8    side or the commercial side of the airport.
  9    Q.  Now, as this operation went along, it's fair to say that
 10    you felt pretty much in control of what the defendants were
 11    going to be doing, right?
 12             MR. HALPERIN:  Objection as to opinion.
 13             THE COURT:  Asking what the Agent felt.
 14             MR. GOMBINER:  Thank you, Mr. Halperin.
 15    Q.  You were pretty much in control of what the defendants were
 16    doing, weren't you?
 17    A.  While they were with the source, yes.
 18    Q.  In fact, it got to the point where you were able to, in
 19    advance, write out scripts for what the defendants would be
 20    doing, right?
 21    A.  No.
 22    Q.  Well, let me show you what's been previously marked as
 23    government exhibit 3501-216.
 24             Mr. Fuller, I apologize, because I only gave you part
 25    of the exhibit.  Here's the rest of it, sir, it might help you.
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  1    Just spend a couple of minutes -- just look at it for a minute.
  2             MR. HALPERIN:  Your Honor, can I just see the document
  3    counsel has shown him?
  4             THE COURT:  Absolutely.
  5             MR. GOMBINER:  3501-216.
  6             MR. HALPERIN:  Got it.
  7    Q.  Do you recognize that document?
  8    A.  I do.
  9    Q.  And that's -- not sure what title to give it.  That's a
 10    memo you prepared in connection with this case, right?
 11    A.  Yes.
 12             MR. GOMBINER:  Judge I would offer 3501-216 into
 13    evidence.
 14             MR. HALPERIN:  Objection.  Counsel has not asked a
 15    question or established what the failure of recollection was.
 16             THE COURT:  He asked about a document.
 17             MR. HALPERIN:  That's all hearsay, your Honor.  What's
 18    the basis for offering it?
 19             THE COURT:  Excuse me a moment.
 20             Objection is overruled.  It's admitted.
 21             MR. GOMBINER:  Thank you.
 22             (Defendant's Exhibit 1 received in evidence)
 23    BY MR. GOMBINER:
 24    Q.  Agent Fuller, the memo was written on May 12th, 2009;
 25    right?
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  1    A.  The communication.
  2    Q.  The communication.
  3    A.  Yes.
  4    Q.  And it was drafted by you?
  5    A.  Yes.
  6    Q.  And approved by Harold Shaw?
  7    A.  Correct.
  8    Q.  And this communication is your plans for what is going to
  9    happen on May 13th, 2009; right?
 10    A.  It's basically a yes.
 11    Q.  And you wrote this on May 12th, 2009?
 12    A.  Correct.
 13    Q.  And you provided pretty a specific outline of what the
 14    defendants would be doing the next day on May 13th, 2009,
 15    right?
 16    A.  It was a guideline of our hopes that would occur that day,
 17    based on the plan with the source and the defendants, yes.
 18    Q.  And you felt pretty -- you felt confident enough about your
 19    plans that you were ready to write a very detailed description
 20    of what was going to occur.
 21             Why don't you just read, on the first page --
 22             THE COURT:  No.
 23             MR. HALPERIN:  Objection.
 24             THE COURT:  That's not a question, that's a statement.
 25             You can't make statements, Mr. Gombiner, you can only
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  1    ask questions.
  2    BY MR. GOMBINER:
  3    Q.  All right, Agent Fuller, it was your plan that on May 13th,
  4    2009, David Williams, Amin LNU -- who's Amin LNU?  Is that Mr.
  5    Payen.
  6    A.  No.
  7    Q.  Who is it?
  8    A.  Laguerre Payen.
  9    Q.  And Onta LNU, LNU stands for "last name unknown"?
 10    A.  Correct.
 11    Q.  And that's Mr. Onta Williams, right?
 12    A.  Correct.
 13    Q.  And your plan was -- you wrote the following: New York --
 14             MR. HALPERIN:  Objection, your Honor.
 15             THE COURT:  Objection is sustained.
 16             You may ask a question.
 17             MR. GOMBINER:  Okay, okay.
 18    Q.  Didn't you write the following: New York is --
 19             MR. HALPERIN:  Objection, your Honor.  This all
 20    relates to investigative techniques.
 21             THE COURT:  The document is in evidence.  The jury may
 22    hear any portion of the document.  I have admitted the document
 23    into evidence.
 24             MR. GOMBINER:  Could we have the first page published
 25    to the jury.
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  1             Ms. Alpino, could you?
  2             THE COURT:  Sure.
  3             MR. GOMBINER:  We can do it, Judge, I guess.
  4             THE COURT:  Fine.
  5             MR. GOMBINER:  I didn't realize we were so advanced.
  6             MR. HALPERIN:  Can we please ask for a quick sidebar?
  7             THE COURT:  No.  I mean you can ask, but I'll just say
  8    no.
  9    BY MR. GOMBINER:
 10    Q.  Didn't you make the following --
 11             MR. GREEN:  Jurors have their hands up.
 12             JUROR NO. 5:  Make it larger so that we can see it.
 13             THE COURT:  Do you guys have the wonderful device that
 14    the government has, that causes things to be larger?
 15             JUROR NO. 5:  Thank you.
 16    BY MR. GOMBINER:
 17    Q.  Agent Fuller, did you devise the following plan:
 18             New York is planning on conducting an operation on
 19    May 13th, 2009, consisting of -- redacted -- driving
 20    co-conspirators consisting of captured target David Williams
 21    a/k/a Daod Amin, last name unknown and Onta LNU, last name
 22    unknown, in Newburgh, New York to conduct operational
 23    surveillance in the Riverdale section the Bronx.  Upon
 24    completion -- redacted -- will drive the group to Stamford,
 25    Connecticut.  The purpose of this travel is to allow redacted
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  1    to train and pick up a second stinger missile placed in a
  2    vacant second floor warehouse located in Stamford.  The group
  3    will return to New York and place a stinger missile into a
  4    Guardian self storage facility in New Windsor, New York.
  5    Enclosed operations order provides the details of the case in
  6    pending operation.
  7             That was your plan, right.
  8    A.  The operation, itself, refers to the operation of
  9    conducting and writing the operations plan.
 10    Q.  What was your plan for what was going to happen on May
 11    13th?
 12    A.  Based on what the source and the defendants discussed was,
 13    first, to go to Riverdale, conduct surveillance, drive to
 14    Connecticut, pick up second stinger which they wanted to
 15    obtain, and then drive back to New Windsor and place the second
 16    stinger in with the rest of the other weapons.
 17    Q.  And that was the machine you and -- you had discussed this
 18    plan with Mr. Hussain, right?
 19    A.  As to what the plan was that day with the defendants?
 20    Q.  Yeah.
 21    A.  That was based on the second stinger being available for
 22    the operation.  That's why this plan was prepared.
 23    Q.  Agent Fuller, the fact is you -- by "you," I mean the FBI
 24    acting through Mr. Hussain, were completely in control of this
 25    operation, right?
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  1    A.  Of this particular operation, we tried to maintain the
  2    highest level of control we could, yes.
  3    Q.  All right.
  4             Agent Fuller, let's move to another topic here.  I
  5    want to ask you some questions about Shahed Hussain.
  6    You recall testifying on direct examination about people who
  7    are confidential witnesses, you remember that, right?
  8    A.  Yes, I do.
  9    Q.  And then you also remember talking about people who become
 10    confidential informants, right?
 11    A.  Yes.
 12    Q.  And Mr. Hussain is a now a confidential informant for the
 13    FBI?
 14    A.  Yes.  He was open in New York as a confidential CI.
 15    Q.  And he is also, really, a paid informant, right?
 16    A.  He is.
 17    Q.  And, really, a paid informant is someone who gets money in
 18    this case from the -- in your case, from the FBI by informing
 19    on other people?
 20    A.  Yes.
 21    Q.  And being a paid informant can be -- sometimes can be
 22    somewhat of a lucrative career, right?
 23    A.  For some sources.
 24    Q.  Well, I mean in this case, Mr. Hussain owns two BMWs?
 25    A.  Yes.
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  1    Q.  He owns a Hummer?
  2    A.  Yes.
  3    Q.  Okay.  I think he said he owned some other car, too.
  4             Did he have some other car he owned?  Back in 2008.
  5    A.  I'm not -- he -- I think the older BMW was a 2000.  The
  6    newer one was '04, '05.  Both the -- I think 740s, the BMWs are
  7    740s.  And the Hummer.  Those are the only three cars I
  8    remember him driving throughout our investigation.
  9    Q.  I mean BMW is a pretty expensive car, right?
 10    A.  Yes.
 11    Q.  And a Hummer isn't that cheap either, is it?
 12    A.  No.
 13    Q.  So it's fair to say that in Mr. Hussain's case, he has
 14    somewhat flourished financially as an informant for the FBI,
 15    right?
 16             MR. HALPERIN:  Objection.  Misstates the evidence.
 17             THE COURT:  Objection is overruled.
 18    Q.  Is that fair to say?
 19    A.  He was not working for us full-time.  He had other
 20    businesses and ventures other than working for us.  So I can't
 21    say that the vehicles that he purchased was a direct result of
 22    us paying him.
 23    Q.  Well, one of the businesses he has is a motel in Wilton,
 24    New York, right?
 25    A.  I believe that's the town it's in.  I believe that is the
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  1    town it's in.
  2    Q.  He has a motel up there, right?
  3    A.  Yes.
  4    Q.  And that's his primary other business, right?
  5    A.  Second business is selling cars.
  6    Q.  Well, he is a used car salesman, too?
  7    A.  Well, I don't believe he has a lot somewhere up there, but
  8    he does sell cars after obtaining them or purchasing them from
  9    an auction, I believe he told me.
 10    Q.  Well, what -- we're going to get back to that in a minute.
 11             And in any event, Mr. Hussain got signed up as a paid
 12    informant by you on April 7, 2007; is that right?
 13    A.  Sounds accurate, yes.
 14    Q.  And before he became a paid informant, you certainly had to
 15    do some background investigation on him, right?
 16    A.  Yes.  Through contact with the FBI office in Albany.
 17    Q.  And when Mr. Hussain applied for his job as a paid
 18    informant, you learned he was a convicted fraudster; right?
 19    A.  He had been convicted of a felony, yes.
 20    Q.  And the felony he was convicted of was fraud, right?
 21    A.  Yes.
 22    Q.  He was convicted of identity fraud?
 23    A.  Yes.
 24    Q.  And that's a serious crime.
 25    A.  It's a felony.
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  1    Q.  Carries up to 15 years in prison, doesn't it?  The crime he
  2    was convicted of?
  3             MR. HALPERIN:  Objection.  His knowledge.
  4    A.  I'm not sure what the sentencing would be for that charge.
  5             THE COURT:  I think the agent took care of that little
  6    objection.
  7             Next.
  8    Q.  And identity fraud is a crime that involves deception,
  9    right?
 10    A.  Yes.
 11    Q.  And it's a crime that involves lying, right?
 12    A.  Yes.
 13    Q.  Isn't that right?
 14    A.  Yes.
 15    Q.  Okay.  Now, before you signed up Mr. Hussain, did you ask
 16    him what he did that got him convicted of identity fraud?
 17    A.  I remember when we first met, when we first had our
 18    discussions to determine whether or not we wanted to utilize
 19    him and get to know him personally, he did state that he had --
 20    why he got caught.  And the fact that he had been arrested.
 21    And that was in conjunction with calling the former handler for
 22    him that was out of the Albany office.
 23    Q.  Well, what did he tell you about why he got caught; about
 24    what he was doing that led him to get caught?
 25             MR. HALPERIN:  Objection.  Hearsay.  He can ask the
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  1    CI.
  2             THE COURT:  The objection is sustained.
  3    Q.  Well, Agent Fuller, on direct examination you testified
  4    about certain things you had to do before you signed up
  5    somebody as a paid informant, right?
  6    A.  Yes.
  7    Q.  And one of this things you have to do is find out about any
  8    criminal conduct they have been engaged in previously, right?
  9    A.  Correct.
 10    Q.  So what did you find out?
 11    A.  That he had been convicted of a fraud.  And, you know,
 12    after he was arrested, he was sentenced to five years
 13    probation.
 14    Q.  Did he tell you he was sentenced to five years probation?
 15    A.  Yes, I believe he did.
 16    Q.  All right.  Now, you subsequently found out that he lied to
 17    you about that, right?
 18    A.  No.
 19    Q.  Mr. Fuller, you have had a chance to review Mr. Hussain's
 20    criminal record, haven't you?
 21    A.  I have.  But it's been some time.
 22    Q.  And, in fact, you know Mr. Hussain didn't get one day of
 23    probation when he was sentenced for identity fraud; did he?
 24    A.  I believe the probation was shortened.  That's my
 25    understanding.
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  1    Q.  Well, shortened.  Shortened is zero, wasn't it?
  2    A.  I'm not aware of that.
  3    Q.  Well, isn't it true, Mr. -- Agent Fuller, that when Mr.
  4    Hussain was sentenced for identity fraud, he was sentenced to
  5    time served, although he hadn't, in fact, served any time in
  6    jail, and no probation, and no fine.  Isn't that what the
  7    sentence he got?
  8             MR. HALPERIN:  Objection.  The witness' knowledge,
  9    Judge.
 10             THE COURT:  Objection is sustained.
 11             Move on, please.
 12    Q.  Agent Fuller, you reviewed Mr. Fuller's criminal record
 13    before?
 14             MR. HALPERIN:  Objection.  He said "Mr. Fuller."
 15             MR. GOMBINER:  Agent Fuller.
 16             THE COURT:  Yeah.
 17             MR. GOMBINER:  Sorry, thank you.
 18    BY MR. GOMBINER:
 19    Q.  You reviewed Agent Fuller -- Agent -- sorry.
 20             THE COURT:  Mr. Hussain's.
 21    Q.  Mr. Hussain's.
 22             MR. GOMBINER:  Excuse me.
 23             THE WITNESS:  I have no convictions.
 24             MR. GOMBINER:  I know, I know.  I was confident of
 25    that.
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  1    BY MR. GOMBINER:
  2    Q.  Agent Fuller, you reviewed Mr. Hussain's criminal record
  3    before he was -- before you signed him up, didn't you?
  4             MR. HALPERIN:  Objection again, your Honor.  He can
  5    ask the CI about this.
  6             THE COURT:  Well, no.  The CI wouldn't know if Agent
  7    Fuller had reviewed the CI's records.
  8             MR. HALPERIN:  Okay, withdrawn.
  9             THE COURT:  Thank you.
 10             Okay, the objection has been withdrawn.
 11             So did you, in fact, review his criminal record; what
 12    did you do?
 13             THE WITNESS:  The opening paperwork requires checking
 14    a source, criminal history, running their -- what would be
 15    considered rap sheet or criminal history, which gets reviewed,
 16    added to the open communication, as well as some other
 17    background checks associated with the open communication.
 18    Q.  Well, did you --
 19    A.  So, at the time, I would have looked over the papers,
 20    correct.
 21    Q.  If I showed you the Judgement in his criminal case, do you
 22    think that would refresh your recollection as to what sentence
 23    he actually received?
 24             THE COURT:  Well, I have a question.
 25             Did you review the Judgement in the criminal case?
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  1             THE WITNESS:  No.  Just his criminal history.
  2             MR. GOMBINER:  All right.  We'll move on, Judge.
  3    BY MR. GOMBINER:
  4    Q.  You learned -- before you signed up Mr. Hussain, you
  5    learned that he had been obtaining drivers licenses for people
  6    who were not entitled to them, right?
  7    A.  Correct.
  8    Q.  And, mostly, he obtained drivers licenses for people who
  9    spoke foreign languages?
 10    A.  Yes, I believe Urdu.
 11    Q.  And where is Urdu spoken, primarily?
 12    A.  Pakistan.
 13    Q.  And he obtained a lot of drivers licenses for people who
 14    didn't deserve them, right?
 15    A.  I don't know the number.  The number -- I don't know the
 16    number of people he assisted with getting drivers licenses.
 17    Q.  Well, did he tell you it was at least 60?
 18    A.  I don't believe he told me a number.
 19             MR. HALPERIN:  Objection, hearsay.
 20             THE COURT:  The answer is in fine.
 21    BY MR. GOMBINER:
 22    Q.  Well, Agent Fuller, it wasn't hearsay to you to find out
 23    what the person you were signing up as a confidential informant
 24    had previously done as a fraudster, was it?
 25    A.  Well, that's what his conviction was for, so I knew,
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  1    generally, what he was convicted of, and --
  2    Q.  Well, didn't you --
  3    A.  -- still opened him up.
  4    Q.  Didn't you want to know specifically what he had done?
  5    A.  I had a general sense of what he had done from reviewing
  6    his criminal history and speaking with his former handler up in
  7    Albany.
  8    Q.  And you knew that right after -- by the way, you knew he
  9    made quite a bit of money doing that, right?
 10    A.  I don't know how much he -- how much money he made doing
 11    that.
 12    Q.  Never asked him?
 13    A.  No.
 14    Q.  Before you signed up Mr. Hussain as your paid informant,
 15    you knew, you learned that right after he was arrested for this
 16    identity fraud, he immediately cut a deal with the Albany New
 17    York FBI office or New York U.S. Attorney's Office, right?
 18             MR. HALPERIN:  Objection.  "To cut a deal," Judge.
 19             THE COURT:  No, I'll allow that.
 20             THE WITNESS:  Are you referring to the Northern
 21    District?
 22             MR. GOMBINER:  Yeah, the Northern District.  Yeah.
 23    A.  I don't know how soon thereafter, but he did eventually --
 24    Q.  Make a deal with them, right?
 25    A.  Correct.
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  1    Q.  He agreed to work for he them as, what you call, "a
  2    confidential witness?"
  3             MR. HALPERIN:  Objection, your Honor.  The witness
  4    said "cooperating witness."
  5    Q.  "Cooperating witness."
  6             A cooperating witness is someone who, after they
  7    commit a crime, they try to get out of trouble by working,
  8    joining the government as a -- they start to work for the
  9    government, right?
 10    A.  In hopes of, you know, receiving a reduced sentence, yes.
 11    Q.  And in this case, in fact, as you know, that turned out
 12    quite well for Mr. Hussain?
 13             MR. HALPERIN:  Objection, your Honor.
 14             THE COURT:  The objection is sustained.  Move on,
 15    please.
 16             MR. GOMBINER:  We'll move on.  We'll move on.
 17             THE COURT:  We're certainly going to get there with
 18    another witness.
 19    BY MR. GOMBINER:
 20    Q.  Now, another thing you learned about Mr. Hussain before you
 21    signed him up, was that he was not in fact a United States
 22    citizen.
 23    A.  Correct.
 24    Q.  And you learned he came from Pakistan.
 25    A.  Yes.
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  1    Q.  And he told you he had been jailed in Pakistan?
  2             MR. HALPERIN:  Objection, hearsay.
  3             THE COURT:  Overruled.
  4    Q.  He told you he had been jailed in Pakistan.
  5    A.  Yes.
  6    Q.  And did he tell you why he was put in jail?
  7    A.  Regarding some -- his family, or political party that he
  8    was involved with, was -- had issues with another political
  9    party, which caused him to get incarcerated in Pakistan.
 10    Q.  Did you independently verify that story?
 11    A.  No.
 12    Q.  And he also told you that he eventually came to the United
 13    States on -- with a fake passport?
 14             MR. HALPERIN:  Objection, hearsay, Judge.
 15             THE WITNESS:  Ladies and gentlemen, I'm going to allow
 16    this line of questioning.  It's for a limited purpose, okay.
 17    It's not for the truth of what is being said, but for what
 18    was known to the agent at the time that he signed up this
 19    individual to be a confidential informant, okay.  That's the
 20    only purpose for which it is being admitted into evidence.
 21             All right.
 22    BY MR. GOMBINER:
 23    Q.  Did he tell you that?
 24    A.  I don't believe, at the time I had opened him, but after
 25    that, after he was opened up, we had a discussion.
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  1    Q.  And did you do any kind of financial background check on
  2    Mr. Hussain before he was signed up?
  3    A.  No.
  4    Q.  Did he tell you he had two BMWs and a Hummer at that time?
  5    A.  I believe he only had one vehicle, the older BMW.  And he
  6    might have had some other vehicles that he had sold.
  7    Q.  And you also gave him some admonishments before he got
  8    signed up, right?
  9    A.  At the time of him being approved of as a source, yes.
 10    Q.  Okay.  And one of the admonishments was he was supposed to
 11    tell the truth, right?
 12    A.  Yes.
 13    Q.  And another admonishment you gave him was that he was not
 14    supposed to do his work as an informant, he was not supposed to
 15    initiate or instigate a plan or strategy to commit another
 16    federal, state, or local offense?
 17    A.  I'm not sure if that's the exact wording, but I believe
 18    there is something along those lines in our admonishment.
 19    Q.  Did he have to sign any documents when he was signed up?
 20    A.  Well, the FBI system changed over from pretty much a paper
 21    system.  And we're gradually getting to a computerized digital
 22    system.  So at the time I had signed him up in April of '07, we
 23    might have still been using the hard copies.  And there used to
 24    be a time when we would have the source sign their
 25    admonishment.  I don't know if, at that time, the computer
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  1    system was changed over where, now, we don't have signatures.
  2    Q.  All right.  Let's talk about -- little bit about how Mr.
  3    Hussain would be compensated for his work.
  4             Now, Agent Fuller, Mr. Hussain works for the FBI for
  5    financial gain, right?
  6    A.  Yes.
  7    Q.  And I think you testified on direct that, for his work
  8    between April of 2007 and now, he has been paid about $96,000?
  9    A.  Between services and expenses, yes.
 10    Q.  And how did you calculate that figure?
 11    A.  The payment -- his payment would be generated usually on a
 12    two-week basis, or a monthly basis.  And, depending on the
 13    number of tasks we gave him, I should say by day, he would be
 14    compensated for each day that he worked for us.
 15    Q.  And what's -- how is that compensation determined?
 16    A.  There is amounts that are provided, rounded numbers, for
 17    what would be considered meals and incidentals.  Then there are
 18    reimbursements for tolls.  The source resided outside of the
 19    area where we had him working, so he generated tolls every
 20    time, back and forth, when he came down.  As well as fuel for
 21    his vehicles.  We would occasionally have him stay in hotels in
 22    the area when need be.  And then we would pay him for his
 23    actual services, as well, for coming down.
 24    Q.  Yeah, that --
 25    A.  The time.
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  1    Q.  -- let's stick with the services first.
  2             How do you determine how much he gets paid for his
  3    services; did he give you -- does he give you a bill?
  4    A.  No.
  5    Q.  You determine the amount?
  6    A.  Yes.
  7    Q.  Do you, personally, determine the amount?
  8    A.  I can -- I, you know, I submit the request for payment, and
  9    management and -- the Financial Management Unit decides on that
 10    payment.
 11    Q.  When you submit that request, do you do it in writing?
 12    A.  Yes.
 13    Q.  Do you still have those documents?
 14    A.  They are electronic.
 15    Q.  Are they available to be printed out?
 16             MR. HALPERIN:  Objection, your Honor, relevance.
 17             THE COURT:  Overruled.
 18    Q.  Are they available to be printed out?
 19    A.  They can be printed out.
 20    Q.  And Mr. Hussain started working in April of 2007.
 21             When is the first time he got paid on this case?  Not
 22    on any -- just in general, when is the first time he got paid?
 23             MR. HALPERIN:  I'm sorry, Judge.  On this case?  Or
 24    ever?
 25             MR. GOMBINER:  No, I just --
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  1    Q.  He started working as a paid informant on April 7, 2007.
  2    Is that correct?
  3    A.  Yes.  I think before you said April 17.  I'm not sure if
  4    it's the 7th or 17th.  But it was in April.
  5    Q.  In 2007, he started working.
  6    A.  Yes.
  7    Q.  When is the first time you paid him?
  8    A.  Probably would have been within the month.
  9    Q.  And do you recall how much you paid him?
 10    A.  No.
 11    Q.  Do you have records you could look at to see how much you
 12    paid him?
 13    A.  There is expense and service tabulations done by our
 14    financial folks.  And I -- I believe that has been provided.  I
 15    could be wrong.
 16    Q.  I'm sorry, I didn't hear the answer.
 17    A.  There is a summary, as provided by our Financial Unit, that
 18    encompasses all of the payments, both service and expenses, and
 19    is generated per the source.
 20    Q.  Is it just all lumped together as just one sum?
 21    A.  It's delineated by services and expenses.
 22    Q.  I'm still -- see if we can get back to this.  I'm still
 23    trying to determine, did he get a thousand dollars the first
 24    time he got paid, does he get 10,000 a month?  How do you
 25    figure that out?
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  1    A.  Like I said, it is based on the number of meetings he
  2    conducts for us.  And when we call him to assist us with
  3    obtaining information.  And it's calculated, depending on when
  4    the voucher is created, or request for payment.  So if there is
  5    10 meetings, he is going to be paid more than if he went to one
  6    meeting.
  7    Q.  Let's say he went to one meeting.  Does he get $100?  Does
  8    he get a thousand dollars?  Do you have some ballpark how you
  9    determine what he gets paid per meeting?
 10    A.  It could be $200, services and expenses.
 11    Q.  And the more meetings he has, the more he gets paid; right?
 12    A.  Paid by the number of taskings or days that we have him
 13    working; yes.
 14    Q.  So if he is working for financial gain, it is in his
 15    interest to have more meetings, right?
 16    A.  Not necessarily.
 17    Q.  He gets paid per meeting --
 18    A.  Yes.
 19    Q.  -- right?
 20             THE COURT:  I think you're arguing with the witness
 21    now, Mr. Gombiner.
 22             MR. GOMBINER:  I'm sorry, you're right.
 23             THE COURT:  I have a question, for my clarification.
 24             Does the FBI have, like a rate schedule?  Is there an
 25    hourly rate?  Or per meeting rate?  Or a daily rate --
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  1             THE WITNESS:  No, your Honor.
  2             THE COURT:  -- someone in his position would get --
  3    charge?
  4             THE WITNESS:  No, your Honor.
  5    Q.  Now, when he gets paid, does he get paid in cash?
  6    A.  I would get a check from the Financial Unit.  And at that
  7    point, I would cash the check and he would be paid in cash,
  8    yes.
  9    Q.  And when you pay him in cash, are you supposed to have a
 10    witness to that every time?  Aren't you?
 11    A.  Yes -- excuse me.
 12    Q.  And do you keep records of when you pay him in cash?
 13    A.  Yes.
 14    Q.  Do you have those records?
 15    A.  They are receipts.
 16    Q.  Well, right.  Do you have the receipts?
 17             MR. HALPERIN:  Objection, relevance.
 18             THE COURT:  The objection is overruled.
 19    A.  Physically, here, no, I do not.
 20    Q.  Now, when you pay -- when you were paying Mr. Hussain, was
 21    some of the money you were paying him supposed to be for lost
 22    wages?
 23    A.  Yes.
 24    Q.  And that means when you talk about lost wages, that means
 25    that you are supposed to compensate Mr. Hussain for money he
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  1    would be otherwise making from some other business or job?
  2    A.  Yes.
  3    Q.  Now, did Mr. Hussain -- did you try to do that on a
  4    one-for-one basis?
  5    A.  Excuse me?
  6    Q.  You tried to do that -- sorry about that.
  7             If he says I'm making $10 an hour, do you give him,
  8    then, $10 for every hour he works for you; is that how you do
  9    it?
 10    A.  No.  No.
 11    Q.  Well, how do you do it?
 12    A.  He would be paid a portion in lost wages for that day.  And
 13    then a portion for services rendered.  And the rest would be
 14    expenses.
 15    Q.  Well, what portion of lost wages?
 16    A.  The time that he is away from his business and his other
 17    business ventures he is involved in.
 18    Q.  Well, okay.  That's not a portion, though.  I mean let's
 19    just use a hypothetical.
 20             Let's say Mr. Hussain makes $200 a day.  And he works
 21    for you for a whole day.  What portion does he get from you for
 22    lost wages?
 23    A.  Could be $100.  It's going to depend on part of the
 24    expenses.
 25    Q.  Is that just determined by you?
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  1             MR. HALPERIN:  Objection.  Asked and answered, Judge.
  2             THE COURT:  Overruled.
  3    Q.  Do you sort of just make that up as you go along?
  4    A.  No.
  5    Q.  Well, what do you do?
  6    A.  He is generally paid an amount per day.  And then expenses
  7    are included in that.
  8             THE COURT:  Okay.  I think the question is who decides
  9    what the amount is per day?
 10             THE WITNESS:  Generally, the handler.
 11    Q.  And how do you decide that?
 12    A.  Roughly $100 a day.
 13             THE COURT:  So there is a rate, a going rate.
 14             THE WITNESS:  Well, I -- I can't speak for other
 15    sources.
 16             THE COURT:  For you?  How about for you?
 17             THE WITNESS:  Generally.
 18             THE COURT:  Okay.
 19    Q.  Your going rate is $100 a day?
 20    A.  Yes.
 21    Q.  Well, you know Mr. Hussain and his wife -- you just -- I
 22    think you just testified to this -- own a hotel up in --
 23             MR. HALPERIN:  Objection, your Honor.
 24             THE COURT:  The objection is sustained.
 25             Can we move on, please?
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  1             MR. GOMBINER:  Yes, your Honor.
  2             THE COURT:  Thank you.
  3    Q.  Did Mr. Hussain ever tell you he was losing wages from the
  4    motel he --
  5             MR. HALPERIN:  Objection, hearsay.
  6             THE COURT:  Overruled.
  7    A.  No.
  8    Q.  Now, Mr. Hussain's obtained, other than money, you have
  9    given Mr. Hussain some other benefits, as well, in connection
 10    with his work as an agent, as an informant; haven't you?  He --
 11    Mr. Hussain is a convicted felon; is that right?
 12    A.  Correct.
 13    Q.  And he, as a convicted felon, he is subject to deportation,
 14    isn't he?
 15    A.  From my understanding, yes.  He is also green card holder.
 16    Q.  Okay.  But you have been in law enforcement for 19 years,
 17    right?
 18    A.  Correct.
 19    Q.  And you know that having a green card is no magic potion
 20    ones you have been convicted of a felony, right?
 21    A.  Correct.
 22    Q.  Persons who have been convicted of felonies are often
 23    subject to deportation, aren't they?
 24    A.  They are.  But I believe at the time the Immigration folks
 25    are only looking at violent offenders, or those convicted of
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  1    violent offenses.  But his was -- just convicted of a fraud.
  2             MR. GOMBINER:  Well, maybe you would like to meet some
  3    of my clients.
  4             THE COURT:  Mr. Gombiner, come on, please, please,
  5    please.
  6             MR. GOMBINER:  Sorry.  I apologize.
  7    Q.  Mr. Hussain has left the country since he was convicted of
  8    a felony, hasn't he?
  9    A.  That's correct.
 10    Q.  I mean you know he has left on a number of occasions,
 11    right?
 12    A.  Yes.
 13    Q.  And some of those were at your direction, right?
 14    A.  Correct.
 15    Q.  And there was occasions, fairly recently, where he had some
 16    problems coming back into the country, wasn't there?
 17    A.  Yes, he did.
 18    Q.  Now -- and that was like around June of this year?
 19    A.  Maybe June, last year.
 20    Q.  June, last year.  All right.  Relatively recently.
 21             And you, in fact, had to drive out -- he was being --
 22    he was not being allowed to come back into the country, he was
 23    at Kennedy Airport, right?
 24    A.  He was already in the country, at JFK.
 25    Q.  But he wasn't being allowed the get any farther than
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  1    Kennedy, right?
  2    A.  He was brought to Secondary.
  3    Q.  All right --
  4             THE COURT:  What's "Secondary."
  5             THE WITNESS:  If someone comes -- if someone was on a
  6    watch list or there is a warrant for them, when they come
  7    through -- or through the gate, through customs for inspection,
  8    and their identifications are shown, and they are entered into
  9    the customs computer, if there is a warrant, or a name match,
 10    then that person would be brought to Secondary and further
 11    screening.
 12    Q.  And when he was brought to Secondary, Mr. Hussain had to
 13    give you a call, right?
 14    A.  Yes, he called me.
 15    Q.  And you had, in fact, actually had to drive out to Kennedy
 16    Airport, right?
 17    A.  I did not.
 18    Q.  You sent somebody to Kennedy Airport?
 19    A.  There was already agents there for purposes of interviewing
 20    other people in Secondary.
 21    Q.  And they got him back in the country, right?
 22    A.  I think they -- well, what happened is, I had advised --
 23    would you like a yes or no or?
 24             THE COURT:  It's a yes or no question.
 25    Q.  He got back in the country, right?
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  1    A.  Yes, he did.
  2    Q.  He's not still at Kennedy, okay.
  3             All right.  Thank you.
  4             MR. GOMBINER:  Judge, maybe this is a good time to
  5    take our afternoon break.
  6             THE COURT:  We'll take our afternoon break.  Don't
  7    discuss the case.  Keep an open mind.
  8             (Recess)
  9             (Continued on next page)
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  1             (In open court, jury not present)
  2             MR. RASKIN:  Your Honor, I'm not sure what the defense
  3    exhibit that was admitted was labeled, it's 3501.
  4             THE COURT:  Defense Exhibit 1.
  5             MR. RASKIN:  Defense Exhibit 1.  Can the Court state
  6    the basis on which that document is admitted into evidence?
  7             THE COURT:  Yes, it's relevant to the issue of
  8    entrapment.
  9             MR. RASKIN:  Your Honor, most respectfully that
 10    document is rank hearsay.
 11             THE COURT:  I understand that you disagree, and I am
 12    sorry what we disagree, Mr. Raskin, but that's life.
 13             Have a seat.
 14             Bring in the jury.
 15             (Continued on next page)
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  1             (Jury present)
  2             THE COURT:  You're still under oath, agent.
  3    BY MR. GOMBINER:
  4    Q.  Agent Fuller, just a couple more questions about benefits
  5    obtained by Mr. Hussain.  When you pay Mr. Hussain, you're
  6    supposed to tell him at the time you pay him that he has to pay
  7    taxes on the money you pay him, right?
  8    A.  That's correct.
  9    Q.  You do that?
 10    A.  Yes.
 11    Q.  Do you know if he does pay taxes?
 12    A.  I believe he pays his taxes, yes.
 13    Q.  And with respect to assistance you may have given
 14    Mr. Hussain with his immigration issues, isn't is it true that
 15    in May 11, 2010, this year, that you did go to Kennedy Airport
 16    to assist Mr. Hussain in getting back into the country?
 17    A.  I don't recall if I did or not.
 18    Q.  Well, let me show you what's been marked as Government
 19    Exhibit 3501-196 and see if that refreshes your recollection.
 20             THE COURT:  Does that jog your memory, sir?
 21             THE WITNESS:  Yes, it does.
 22    Q.  And you did go to Kennedy Airport on May 11, this year,
 23    2010, to assist Mr. Hussain in getting back into the country;
 24    is that right?
 25    A.  It appears so.
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  1    Q.  Not that appears so, you did it?
  2    A.  I don't recall going.
  3             MR. HALPERIN:  Can we define assist?
  4             THE COURT:  I want to go back two questions.  What I
  5    asked is:  Does this jog your memory about having gone to
  6    Kennedy to help Mr. Hussain get out of secondary or whatever it
  7    is that you call it?
  8             THE WITNESS:  Based on the e-mail it says that I --
  9             THE COURT:  Not what the e-mail says, does it jog your
 10    memory?  Does it cause you independently to remember doing
 11    that?
 12             THE WITNESS:  It does not.
 13             THE COURT:  It does not.  Fine.
 14             May we move on, please.
 15             MR. GOMBINER:  Yes.
 16    BY MR. GOMBINER:
 17    Q.  One other question as long as you have got that up there,
 18    in May of 2010 Mr. Hussain had been paid about $77,000 by the
 19    FBI, hadn't he?
 20    A.  That's what is written in my e-mail, yes.
 21    Q.  Now he's been paid about $96,000, right?
 22    A.  Correct.
 23    Q.  So over the last three months he's made $20,000 from the
 24    FBI, right?
 25    A.  Only in expenses.
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  1    Q.  Is that $20,000 in expenses in the last three months?
  2    A.  Yes.
  3    Q.  Thank you.  I'll retrieve my document.
  4             Let's talk about -- you're Mr. Hussain's handler in
  5    this case, right?
  6    A.  Yes.
  7    Q.  So let's talk about how you handle him.  Around 2007 you
  8    decided to use Mr. Hussain to investigate mosques in -- we'll
  9    call it upstate, New York.  Let's call the area around Newburgh
 10    upstate New York.
 11             MR. HALPERIN:  Objection to "investigate mosques."
 12    Q.  I know you weren't investigating the buildings, you were
 13    investigating people who attended mosques in upstate New York.
 14    That's what you wanted Mr. Hussain to do, correct?
 15    A.  Correct.
 16    Q.  And one of the mosques you wanted him -- the people who
 17    attended the mosques were people who attended the mosque called
 18    Masjid Al-Ikhlas in Newburgh, New York, correct?
 19    A.  Correct.
 20    Q.  And basically you told Mr. Hussain to watch out for or
 21    listen or try to find people who were making anti-American
 22    statements?
 23    A.  He was sent there per a number of reasons regarding other
 24    FBI investigations, but I always ask him to keep his ears open
 25    if he heard individual speaking radically, including --
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  1    everyone has free rights to speech, but if it's regarding
  2    possible threats, I wanted that information.
  3    Q.  You said that you wanted him to -- on direct, that you
  4    wanted to look for people who had radical Moslem thoughts?
  5    A.  Beliefs.
  6    Q.  I mean you're not -- in fact, you're not the thought
  7    police, right?
  8             MR. HALPERIN:  Objection, your Honor.
  9             THE COURT:  The objection is sustained.
 10    Q.  And you also were looking for people who might be
 11    contemplating committing violent acts of some kind, right?
 12    A.  Yes.
 13    Q.  And when you initially sent Mr. Hussain into the mosque,
 14    did you give him some kind of a role to play?
 15    A.  For a specific investigations, yes, he did play a role.
 16    Q.  Well, when he went to the mosque -- let's just talk about
 17    before he met Mr. Cromitie.  When he was initially hanging
 18    around the mosque, he was pretending to be a rich Pakistani
 19    businessman, wasn't he?
 20    A.  I wouldn't say rich or wealthy, but he normally dressed in
 21    business casual and he drove to the mosque.  Obviously people
 22    made their own impressions of him, but he did purport to be an
 23    import/exporter.
 24    Q.  And he purported to be doing pretty well in the
 25    import/export business, right?
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  1    A.  He's a businessman, so yes.
  2    Q.  And he had some nice jewelry?
  3             MR. HALPERIN:  Objection, relevance, Judge.
  4             THE COURT:  Overruled.
  5    Q.  Did he have some nice jewelry that he wore to the mosque?
  6    A.  I believe he might have had a necklace and a watch.
  7    Q.  And I think you said between 2007 and 2008 he went to the
  8    mosque pretty regularly for about a year, right?  He went to
  9    the mosque during that time, yes?
 10    A.  Less than a year, I believe, yes.
 11    Q.  And during that time he never told you he saw Onta
 12    Williams, did he?
 13    A.  Not by name, and I don't believe by his Muslim name, no.
 14    Q.  And there was never any mention of Mr. Payen or any other
 15    name Mr. Payen may have used, right?
 16    A.  No.
 17    Q.  And he never told you he saw David Williams at the mosque,
 18    did he?
 19    A.  I'm not sure but he might have recalled recognizing him
 20    from previously when he first met David Williams on April 10.
 21    Q.  OK.
 22    A.  I think he saw him previously actually in the housing
 23    complex.
 24    Q.  You didn't have any reports on David Williams prior to
 25    April of 2009, did you?
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  1    A.  No.
  2    Q.  And in fact -- and also, until June 23, 2008, there weren't
  3    any reports about James Cromitie, were there?
  4             MR. HALPERIN:  I think June 13.
  5    Q.  June 13, 2008, there weren't any reports about James
  6    Cromitie were there?
  7    A.  Not with the source, no.
  8    Q.  In fact, during that whole year he didn't really get any --
  9    Mr. Hussain's work didn't get any investigations started, did
 10    it?
 11    A.  Not during that time period, no.
 12    Q.  And that meant he didn't have a whole lot of meetings,
 13    right, with respect to his work in going to the mosque, he
 14    didn't have that many meetings, did he?
 15    A.  For Newburgh, no.
 16    Q.  Now on June 13, 2008, Mr. Hussain did report to you about a
 17    conversation he had with somebody who identified -- who called
 18    himself Abdul Rahman, right?
 19    A.  That's right.
 20    Q.  That's an Islamic name, right?
 21    A.  Yes.
 22    Q.  And that meeting, the first meeting that he had with
 23    Mr. Cromitie -- let's call him Mr. Cromitie.  The first meeting
 24    that he had with Mr. Cromitie was not recorded, was it?
 25    A.  No.
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  1    Q.  So the only thing you know about that meeting is what
  2    Mr. Hussain told you, right?
  3    A.  Yes.
  4    Q.  You have no independent way of verifying anything that
  5    happened during that meeting, do you?
  6    A.  Not without a recording, no.
  7    Q.  But Mr. Hussain, without getting into the details of what
  8    he told you, basically said that he heard Mr. Cromitie making
  9    some anti-American remarks, right?
 10    A.  Yes.
 11    Q.  And something about waving his finger in the air and saying
 12    I want to do something to America?
 13    A.  Yes.
 14    Q.  And based on that, you told Mr. Hussain I want you to set
 15    up another meeting with Mr. Cromitie?
 16    A.  Correct, based on the other information that the source
 17    provided about what Cromitie then stated during that meeting,
 18    yes.
 19    Q.  Now before Mr. Hussain had that second meeting, you did
 20    create a role for him, didn't you?
 21             MR. HALPERIN:  Objection.  The witness testified it
 22    was his third meeting.
 23             THE COURT:  Mr. Halperin, Agent Fuller can correct
 24    Mr. Gombiner if Mr. Gombiner misstates his testimony I think is
 25    something that he can definitely do, but you cannot testify.
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  1    All right?
  2             MR. HALPERIN:  Yes, your Honor.
  3             THE COURT:  That goes for all the lawyers in the room.
  4    A.  Can you repeat the question again, please?
  5    Q.  Before Mr. Hussain set up that second meeting with
  6    Mr. Cromitie, you created a role for Mr. Hussain, didn't you?
  7    A.  It was a role he maintained on several occasions, but I
  8    think it was actually around or after the second meeting where
  9    he was to have this role as a JEM member, yes.
 10    Q.  And is that a role that Mr. Hussain has some practice in?
 11    A.  No.
 12    Q.  Well, he said he -- let me see if I got your testimony
 13    right.  He said he had used that same role in the past,
 14    Mr. Hussain?
 15    A.  Yes.
 16    Q.  So he does have some practice in it?
 17    A.  Practice in playing that role, yes.
 18    Q.  OK.  This wasn't opening night for him with respect to --
 19             THE COURT:  OK, OK, OK.
 20             MR. GOMBINER:  Sorry, Judge.
 21    Q.  And in that role, Mr. Hussain is supposed to be wealthy,
 22    right?
 23    A.  I don't know if I had instructed him to say that he was
 24    wealthy, he was instructed to be a businessman involved in the
 25    import/export business.
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  1    Q.  Well, you told Mr. Hussain to basically say money is no
  2    problem, right?
  3    A.  No.
  4    Q.  You listened to all these tapes, haven't you, Agent Fuller?
  5    A.  Yes, I have.
  6    Q.  You know Mr. Hussain repeatedly assures Mr. Cromitie about
  7    his access to money, don't you?
  8    A.  He does, but it's referenced to JEM money.
  9    Q.  Well, whether Mr. -- he says he has access to money, right?
 10    A.  Yes.
 11    Q.  It's money that is supposed to come from JEM?
 12    A.  Yes.
 13    Q.  And Mr. Hussain was also supposed to pretty explicitly say
 14    I am a terrorist, right, that was supposed to be part of his
 15    role?
 16    A.  Member of a terrorist organization, not necessarily a
 17    terrorist that's going to be an operative.
 18    Q.  Sorry, I didn't hear that.  Not necessarily a terrorist
 19    that's necessarily what?
 20    A.  An operator.
 21    Q.  But someone who is a representative of a terrorist
 22    organization?
 23    A.  Correct.
 24    Q.  That was Mr. Hussain's role?
 25    A.  Yes.
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  1    Q.  Before that second meeting you had the capacity to
  2    basically wire up Mr. Hussain so he could record any
  3    conversation he had with Mr. Cromitie, didn't you?
  4    A.  We didn't have an open investigation on him at that time.
  5    Q.  Let me see if I understand.  Is it your testimony that you
  6    need some sort of bureaucratic form before you can record
  7    anybody?  Did you have to have an official open investigation
  8    before you were allowed to do a consensual recording?
  9    A.  There is certain paperwork that has to be filled out to do
 10    a consensual recording in addition to once an open
 11    investigation takes place.
 12             THE COURT:  Do you have to have an open investigation
 13    to do a consensual recording?  Yes or no.
 14             THE WITNESS:  Yes.
 15             THE COURT:  You do.  Because that's what I thought I
 16    heard you say.
 17    Q.  You understand -- it's your understanding that it's not
 18    illegal to do a consensual recording, is it?
 19    A.  If the source does not sign off on the paperwork to do the
 20    consensual recording then he's not permitted to do a recording.
 21    Q.  Mr. Hussain had to agree to do the consensual recording?
 22    A.  Yes.
 23    Q.  And he had to fill out paperwork to do it?
 24    A.  Not fill out, just sign the form and agree to it.
 25    Q.  Did he sign one in this case?
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  1    A.  Yes.
  2    Q.  Where is that form?
  3    A.  Most likely in with his source report.
  4    Q.  With his who?
  5    A.  His source file.
  6    Q.  Have you ever looked through his source file to see whether
  7    he did fill out such a form?
  8    A.  I haven't looked specifically for that form but that's
  9    where it would be.
 10    Q.  You have the source file, don't you?
 11    A.  Not physically, no, it's maintained in a locked department
 12    here in the city.
 13    Q.  But you're his handler, right?
 14    A.  Yes.
 15    Q.  And you're responsible for putting documents in this source
 16    file, right?
 17    A.  Yes.
 18             MR. HALPERIN:  Judge, objection, relevance.
 19             THE COURT:  The objection is overruled.
 20    Q.  Let's just fast forward a little bit here.  On October 12,
 21    2008, Mr. Cromitie and Mr. Hussain met at a meeting, didn't
 22    they?
 23    A.  Yes, they did.
 24    Q.  And it was -- that meeting was arranged at the request of
 25    Mr. Hussain, wasn't it?
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  1    A.  Yes, it was.
  2    Q.  And before Mr. -- the meeting was at 40 Shipp Street?  I
  3    may have misremembered it.
  4    A.  The first meeting?
  5    Q.  The house in Newburgh?
  6    A.  Not the first recorded meeting, no.
  7    Q.  That was at the motel, right?
  8    A.  Correct.
  9    Q.  But you determined prior to October 12, 2008 that you
 10    wanted to record that meeting, right?
 11    A.  Correct.
 12    Q.  And you outfitted Mr. Hussain with necessary equipment to
 13    record that meeting?
 14    A.  Yes.
 15    Q.  And what did you give him to do that?
 16    A.  A portable audio recorder.
 17    Q.  And how was he to conceal that?
 18    A.  Either on his person or within the vehicle.
 19    Q.  Now it was your understanding that Mr. Hussain and
 20    Mr. Cromitie had met a number of times prior to October 12,
 21    2008, right?
 22    A.  Yes.
 23    Q.  And you knew in advance about every one of those meetings,
 24    didn't you?
 25    A.  Yes.
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  1    Q.  And you chose not to record any of those meetings, right?
  2    A.  The previous meetings?
  3    Q.  Yes.
  4    A.  I did not have an open investigation on Mr. Cromitie at
  5    that time or prior to the first recorded meeting.
  6    Q.  Is that the sole reason you didn't record anything prior to
  7    October 12, 2008?
  8    A.  We were just getting to know Cromitie at that time so we
  9    were trying to obtain further information to initiate an
 10    investigation.
 11    Q.  And when did Mr. Hussain sign this form that allows you to
 12    conduct a consensual recording?
 13    A.  Shortly after the investigation was open the paperwork
 14    would have been completed.
 15    Q.  Let's go back.  When was the investigation opened?
 16    A.  In September 2008.
 17    Q.  And before Mr. Hussain went to meet with Mr. Cromitie, you
 18    provided him with some instructions, right?
 19    A.  Yes, I did.
 20    Q.  You told him to be passive?
 21    A.  Yes.
 22    Q.  You told him to ask open-ended questions?
 23    A.  Yes.
 24    Q.  You told him to adapt to the flow?
 25    A.  Yes.
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  1    Q.  And before that meeting did you review with Mr. Hussain his
  2    obligations as an informant?
  3    A.  Not prior to the meeting, no.
  4    Q.  Did you remind him that he was not supposed to initiate or
  5    instigate a plan or strategy to commit a local, state or
  6    federal offense?
  7    A.  No.
  8    Q.  They did meet on October 12, 2008, didn't they?
  9    A.  Yes.
 10    Q.  And they did in fact record that meeting, didn't they?
 11    A.  Yes.
 12    Q.  And in fact you just testified about a whole bunch of
 13    recordings to see if they were true and accurate?
 14    A.  Yes.
 15    Q.  And you just heard they were admitted into evidence?
 16    A.  Yes.
 17    Q.  And the recording of the October 12, 2008 meeting is
 18    Government Exhibit 101?
 19    A.  If that's -- I'm not familiar with the government exhibit
 20    numbers.
 21    Q.  But you know there was a recording that was admitted into
 22    evidence?
 23    A.  Yes.
 24    Q.  And is that recording an audio recording or a visual
 25    recording?
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  1    A.  Audio recording.
  2    Q.  And you have listened to that recording, haven't you?
  3    A.  Yes.
  4    Q.  Now Agent Fuller, isn't it a fact that during that meeting
  5    Mr. Hussain did not follow your instructions, your instructions
  6    to be passive?  He didn't follow that, did he?
  7    A.  I believe he did, yes.
  8    Q.  And your instruction that he ask open-ended questions, he
  9    didn't do that, did he?
 10    A.  Yes.
 11             MR. GOMBINER:  Judge, at this time we would like to
 12    have Government Exhibit 101 played for the jury and we would
 13    like it -- we're going to play it in its entirety.  So I don't
 14    know if -- it's about, I think, 57 minutes long.
 15             MR. HALPERIN:  Objection, your Honor, way beyond the
 16    scope of the direct.
 17             THE COURT:  Go back to the back, don't discuss the
 18    case, keep an open mind.
 19             (Continued on next page)
 20
 21
 22
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  1             (Jury not present)
  2             THE COURT:  Mr. Raskin.
  3             MR. RASKIN:  Your Honor, we'll be here for months,
  4    because if we're going to play the whole first day --
  5             THE COURT:  We might, I must tell you.
  6             MR. RASKIN:  -- we'll play every minute of every tape
  7    for the whole eight months.  We have worked long and hard,
  8    telling the defense at every turn what excerpts we are going to
  9    use.
 10             THE COURT:  But you can't control what they're going
 11    to use.  You can't.
 12             MR. RASKIN:  All right.  There's a way that the trial
 13    has to proceed so we don't spend our whole life here, and this
 14    is not the way.  This is not the way, and it's going to send us
 15    down --
 16             THE COURT:  I have to tell you, Mr. Raskin, if that's
 17    the gravamen of the objection then I would have to overrule the
 18    objection.  And if the government is threatening me by saying
 19    if you do this, Judge, then we're going to punish you --
 20             MR. RASKIN:  This is the practical --
 21             THE COURT:  Because that's what it sounded like you
 22    said.  Now I know you didn't mean that, Mr. Raskin.
 23             MR. RASKIN:  Of course, your Honor.
 24             THE COURT:  But that certainly is how it came across.
 25             MR. RASKIN:  Of course it's not a threat, your Honor,
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  1    but it is essentially the practical reality of having the first
  2    recording introduced the way the defense plans to do it.
  3             The gravamen of the objection is it is far beyond the
  4    scope.  This agent testified about the investigation generally,
  5    he didn't testify as to the specifics of what was said by the
  6    informant to the defendants or the defendants to the informant.
  7             The CI is going to take the witness stand.  The tapes
  8    are -- at least our plan is for the tapes to all be played
  9    through him, after which the defense, like any other case, will
 10    get to cross-examine him, they can play any portions of the
 11    excerpts they want, but the order of the trial will be
 12    substantially disrupted by having one tape played start to
 13    finish during the cross-examination of an agent who really
 14    didn't testify about anything of this sort.
 15             So the objection is well beyond the scope, and at this
 16    point I think it's confusing for the jury to hear one of the
 17    tapes when they haven't even heard from the participant in the
 18    conversation.
 19             So Mr. Halperin wants to add something.
 20             THE COURT:  That's not an argument that I find
 21    persuasive.
 22             MR. HALPERIN:  Your Honor, to piggyback on that point,
 23    as Mr. Raskin says, we have been working with the defense for
 24    three months to identify specific excerpts.  We have been
 25    providing those.  And there was a reason we did that, and we
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  1    have been under the assumption, based on their representations
  2    to us, that this was the way we were going to play the
  3    excerpts.  And what is the point of this whole excerpt process
  4    if now the defense is going to try, through the case agent,
  5    which they objected --
  6             THE COURT:  Look, whether it comes in through the case
  7    agent or this CI, my understanding, based on the way
  8    Mr. Gombiner has done this, is that he is attempting to
  9    establish that Mr. Hussain was not doing what his handler
 10    wanted him to do.
 11             Is that fair, Mr. Gombiner?
 12             MR. GOMBINER:  Yes, Judge.  If I could be heard,
 13    first, let me just disabuse the government of one particular
 14    notion:  We are not actors in their play.  So if they think
 15    that's true, they should reconsider that.
 16             But with respect to this particular tape -- and we
 17    don't intend, to allay Mr. Raskin's fears, to play every single
 18    tape an cross-examination of Agent Fuller.  In fact, it's quite
 19    likely this is the only tape that we're going to play.  But
 20    Agent Fuller on direct examination, with particular respect to
 21    the meeting on October 12, 2008, said we set up this meeting, I
 22    told him to be passive, I told him to ask open-ended questions.
 23    The tape is going to show that Mr. Hussain actively encouraged
 24    Mr. Cromitie.
 25             THE COURT:  Well, the tape is going to show, you say,
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  1    that he did not ask open-ended questions and he did not behave
  2    passively.
  3             MR. GOMBINER:  Right.  And we don't have to -- our job
  4    here is not to be little marionettes.
  5             THE COURT:  OK, we got the actor in the play point.
  6             MR. GOMBINER:  So it's totally appropriate
  7    cross-examination.  I mean he just said that's what I did.  He
  8    didn't.  That's not what happened.  It goes to Agent Fuller's
  9    credibility, too, because he is now -- it's going to show that
 10    Agent Fuller's testimony about what happened is not accurate
 11    and it's not even remotely accurate.
 12             And also, Judge, the government intends to play
 13    excerpts from this, they intend to play the inflammatory
 14    excerpts that help them.  That's the way they want to play
 15    their case.  We don't like that for our movie.  But we want to
 16    play the entire tape.  It's not that long, it's not 26 hours,
 17    it's about 57 minutes.  And there's some things on it that
 18    probably aren't precisely relevant, but the easiest way for the
 19    jury to understand it -- rather than us playing a little
 20    excerpts and them thinking we're hiding something because we
 21    didn't play the government's excerpts -- is to just play the
 22    whole thing.  It's perfectly relevant.  It's in evidence.
 23    Mr. Halperin -- or Mr. Hickey in his opening statement assured
 24    the jury that they could go back and listen to every minute of
 25    everything.
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  1             THE COURT:  That, too, is not the issue.
  2             MR. GOMBINER:  But it's absolutely relevant
  3    cross-examination.  It directly goes --
  4             THE COURT:  You say it's directly relevant because of
  5    testimony that was elicited by Mr. Halperin on direct.
  6             MR. GOMBINER:  Yes.
  7             MR. RASKIN:  There is a portion of the recording that
  8    I am sure is relevant to that question, not 56 minutes.  If
  9    they have a selection that they want to play during Agent
 10    Fuller's testimony, that's fine, but playing the whole thing is
 11    certainly beyond the scope.
 12             MR. GOMBINER:  Judge, that is not how we want to
 13    present this evidence.  If the government wants to present
 14    their evidence through little excerpts, that's fine, that's
 15    their choice.  We don't want to do it that way.  We don't want
 16    the jury to think that oh, we left out the parts where
 17    Mr. Cromitie was saying something bad.  We don't want to do it
 18    that way.  This is the easiest -- you know what, Judge, I don't
 19    think I have to listen to Mr. Raskin tell me the best way to
 20    present evidence.  It's in evidence, that's the breaks.
 21             MR. RASKIN:  It's our case now, they have their case.
 22             MR. GOMBINER:  It's my cross-examination.
 23             MR. RASKIN:  They're constrained by the direct
 24    examination to what they can do on cross.
 25             THE COURT:  I understand that, which is why I'm going
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  1    to send the jury home and ask the court reporter to print out
  2    the direct.  And the court reporter will give me the direct and
  3    I will be pointed to the questions that the defense is pointing
  4    to, and if they are correct, I will allow them to play the tape
  5    because it would be proper cross-examination.  If not, then I
  6    will not.
  7             Mr. Briccetti, did you want to add anything?
  8             MR. BRICCETTI:  I just wanted to add one thing to
  9    flesh out what Mr. Gombiner said.  The government chose --
 10    Mr. Raskin is talking about how the government is choosing to
 11    present its case.  And that's fine, they absolutely have the
 12    right to present it any way they want as long as it's within
 13    the rules of evidence and so forth.  What they chose to do with
 14    this witness was unexpected, frankly, for the defense, in that
 15    they chose to put in far more.  And we objected repeatedly, but
 16    the Court allowed it, and it was sort of background and subject
 17    to connection, but repeatedly they asked the witness --
 18             THE COURT:  I think it's fair to say that he testified
 19    about almost every meeting something that he told Mr. Hussain
 20    to do, some instruction.  Mr. Halperin asked him:  Did you give
 21    him any instructions, and the instructions -- I wrote down many
 22    of them in my notes, but that was a line of questioning from
 23    the government.
 24             MR. BRICCETTI:  And on many occasions he was asked:
 25    What did you see them do?  I mean the one that comes to mind
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  1    immediately is the bit about the code words on the yellow piece
  2    of paper.  I'm telling you, Judge, you can't see that yellow
  3    piece of paper on the tape, but Mr. Halperin asked Mr. Fuller
  4    and Mr. Fuller said yeah, I could see it.  I didn't hear
  5    anything, but I could see him writing on that piece of paper.
  6    I'm not necessarily saying he didn't write on the piece of
  7    paper, but the point is they went way beyond what we expected
  8    them to do.  Now they have to live with that, and living with
  9    it means that we're entitled to cross-examine about matters
 10    that were brought out on direct.
 11             Mr. Fuller said, quote, just before -- this was early
 12    on in the testimony because it was right after -- if you want
 13    to find it in the transcript, it was right after the government
 14    elicited testimony about Government Exhibit 100C, as in
 15    Charlie.  Immediately after that, Fuller testified that he told
 16    Hussain to try to get the same information from Cromitie as in
 17    the five earlier unrecorded meetings, told him to be passive,
 18    told him to ask open-ended questions, and told him to go with
 19    the flow.  That's what he said.  And did he did similar things,
 20    as your Honor is correct, on others.
 21             They didn't have to elicit that.  They could have just
 22    put Mr. Hussain on the stand and said:  Did you have a meeting?
 23    Is this the tape?  Yep.  Let's play it.  They chose to do it in
 24    a much more developed way.  If they feel bad about the fact
 25    that we want to cross-examine about those instructions and
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  1    about the things that Fuller said that he saw -- remember,
  2    Fuller didn't participate in a single meeting, not one, but he
  3    testified -- if you sat in the courtroom today you would think
  4    wait a minute, he was the government's sort of main witness to
  5    sort of tell the story of what happened.
  6             Now I know we haven't heard the tapes yet, but the
  7    government chose to do it that way.  Why should we be
  8    restricted to try to rebut that on cross within the scope of
  9    direct?
 10             MR. RASKIN:  None of that goes to cross-examination of
 11    Agent Fuller, that is cross-examination of the CI and whether
 12    he can follow the instructions.  There's no question here about
 13    whether Agent Fuller gave the instructions, it's only questions
 14    about whether the source, who will be a witness, followed those
 15    instructions.  And they can cross-examine the source when he's
 16    on the witness stand.
 17             THE COURT:  By playing the entire tape.
 18             MR. RASKIN:  If they want to play it for the source
 19    then they can play it for the source, but they're going to have
 20    heard the tape on direct examination first.
 21             MR. GOMBINER:  Let me be clear, this is not simply --
 22    although part of it was to establish that he's not really --
 23    his testimony on direct about -- part of the reason we want to
 24    establish that Mr. Hussain didn't follow his directions is
 25    because Mr. Hussain, as Agent Fuller testified, during the rest
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  1    of the case was following Agent Fuller's instructions.  And if
  2    Agent Fuller said I told him to be passive, I told him to ask
  3    open-ended questions, and the jury is going to learn that
  4    Mr. Hussain did not do that, then --
  5             THE COURT:  The only question is when they're going to
  6    learn it, Mr. Gombiner.
  7             MR. GOMBINER:  Judge, I know, but the fact is I'm
  8    never going to get another chance now to develop with Agent
  9    Fuller how he conducted the rest of this investigation with an
 10    informant who wasn't following his instructions and he knew he
 11    wasn't following them.
 12             THE COURT:  That, by the way, is not necessarily true,
 13    because you can call Agent Fuller.
 14             MR. GOMBINER:  He's on direct.  If we want to talk
 15    about making the case long, we'll have to bring this guy back
 16    again?
 17             THE COURT:  And you can threaten me, too.  I'm sitting
 18    here until the day I die, folks, trying one case or another.
 19             MR. GOMBINER:  I'm not threatening anybody, I'm saying
 20    it's proper cross-examination.
 21             THE COURT:  I'm telling that you I'm going to send the
 22    jury home, I'm going to ask the poor, beleaguered court
 23    reporters if they would please print me out the transcript of
 24    the direct.  I will decide whether this is going to happen.
 25    I'm under no illusions that we'll hear the whole tape, we'll
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  1    hear the whole tape, and I will decide whether it will happen
  2    first thing tomorrow or a few days from now.
  3             MR. GOMBINER:  Thank you, Judge.
  4             MR. BRICCETTI:  One last thing, the very last
  5    questions that Mr. Gombiner asked on cross were:  Was Hussain
  6    passive on the tape?  Yes, he was, said Mr. Fuller.  Was he
  7    asking only open-ended questions?  You bet.
  8             Well, we proffer -- and I think we can proffer in good
  9    faith, I'm sure Mr. Gombiner will join me on this -- we proffer
 10    that this tape, viewed when its entirety -- because you have
 11    to -- when you say passive, open-ended questions, obviously
 12    you're not talking about a single question, you're talking
 13    about the entire thing.  Was he passive?  That could have been
 14    in minute one or it could have been in minute 57 or anywhere in
 15    between.  Did he only ask open-ended questions?  Sure, says
 16    Mr. Fuller.
 17             We're proffering to the Court -- and I believe the
 18    government knows what we're saying here -- that he wasn't
 19    passive, he didn't ask open-ended questions, and quite to the
 20    contrary, he was very proactive, which is the opposite of
 21    passive.  And he asked very leading questions about things
 22    like:  How would you like to do jihad?  That's not exactly an
 23    open-ended question.  Or how about:  Don't you know you need to
 24    do this in jihad?  That's not open ended, that's a leading
 25    question.  It's OK for him to ask it, I suppose, but it's
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  1    completely contrary to what Fuller testified on direct and
  2    cross.
  3             MR. RASKIN:  I will now make the government's proffer.
  4    The witness, Agent Fuller --
  5             THE COURT:  Hey, I can try the whole case myself.
  6             MR. RASKIN:  Since we'll talk about the tape, there's
  7    one phrase that Mr. Briccetti left out, which is the
  8    instruction that the source could go with the flow.  And I
  9    think what your Honor will see and what this jury will see if
 10    we listen to the whole tape is that the source is passive at
 11    the beginning, has opportunities to say things like:  Hey, do
 12    you want to do jihad?  Hey, when you're saying you hate Jews,
 13    do you want to kill them?  And he doesn't, he holds back.
 14             THE COURT:  I have heard enough.  I have heard enough
 15    to know how you're going to close on this point.  All right.
 16    That's still some weeks away.  I don't intend to interrupt this
 17    trial every day so that I can go over an entire direct and
 18    decide whether I'm going to allow a particular line of cross,
 19    especially when I know that, one way or the another, the stuff
 20    is going to come in anyway.  There is a question in my mind
 21    about the relevance of whether the CI followed his handlers
 22    instructions or not.
 23             MR. GOMBINER:  Judge, could I be heard on that
 24    briefly?
 25             Judge, it's relevant in a number of ways.  For one,
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  1    it's relevant because this agent will testify that not all the
  2    conversations were recorded, including, as we know, the fact
  3    when he first offered Mr. Cromitie $250,000.  So that is
  4    relevant to that issue.  It's also relevant to Agent Fuller's
  5    bias and motive for an entrapment defense, I think it's quite
  6    relevant.
  7             THE COURT:  It's possible that it will turn out to be
  8    relevant, but I have to say -- I'm just not going to make a
  9    ruling until 9:30 tomorrow morning after I read the direct, and
 10    I want to send the jurors home -- but I have to say this, it is
 11    not infrequently the case that lawyers for one side in a suit
 12    can do nothing more than lay a foundation while a particular
 13    witness is on the stand and must then, when it's time to put in
 14    their own case, do that which they laid a foundation for.  I'm
 15    going to read this.  I will make a ruling at 9:30 tomorrow
 16    morning.  I think that what this is all about is who gets to
 17    play the tape first.
 18             MR. BRICCETTI:  We're not afraid of it.
 19             MR. GOMBINER:  That's right, we would like the jury to
 20    know what the evidence is.
 21             MR. BRAVERMAN:  Your Honor, could I ask one question?
 22             THE COURT:  Mr. Braverman, could I send the jurors
 23    home?  May as well let them go home.
 24             MR. BRAVERMAN:  Sure, your Honor.
 25             (Continued on next page)
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  1             (Jury present)
  2             THE COURT:  Don't get too comfy, folks, because I have
  3    to get a copy of the transcript and go over some stuff in order
  4    to make a ruling, so I'm sending you home.  I'm promising you
  5    this will not happen every day.  Don't discuss the case,
  6    "discuss" in the broadest sense, no communications about the
  7    case or anything that you see in the press.  Keep an open mind.
  8    I will see you in the morning, 9:30.  I apologize for this.
  9             (Jury not present)
 10             THE COURT:  Yes, Mr. Braverman.
 11             MR. BRAVERMAN:  Mr. Gombiner would like another
 12    proffer.
 13             MR. GOMBINER:  I'm not continuing any thoughts, it's
 14    two specific requests based on Agent Fuller's testimony.  One,
 15    we would ask the government to produce the form that
 16    Mr. Fuller -- that Mr. Hussain supposedly signed for these
 17    consensuals.  And two, based on what I consider very confusing
 18    testimony about how Mr. Hussain is paid, we renew our request
 19    that we get the back-up documentation for how he has been
 20    compensated in this case.  Those are our two requests.
 21             MR. HALPERIN:  Judge, we produced obviously the
 22    aggregate expenses, services rendered and lost wages for Agent
 23    Fuller on direct.  I very clearly did not ask him about the
 24    different dates he paid monies to the CI, so that is clearly
 25    not 3500 for Agent Fuller.  And I don't see any basis for them
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  1    to be entitled to that.  We produced the aggregate amounts,
  2    they have all that information.  What is the relevance of
  3    knowing if he was paid a thousand dollars here, $500 there on
  4    different times.
  5             And your Honor, you also ruled on this back in the
  6    December conference and on June 2nd that the government is not
  7    required under Giglio to make full disclosure about the CI's
  8    work on unrelated matters, and Court accepts the government's
  9    representation that it has disclosed the nature and amounts of
 10    all remuneration of any kind paid or given to the CI.
 11             THE COURT:  Well, I accepted the government's
 12    representation, but if turns out the government's
 13    representation was wrong, then forgive me, I was wrong.
 14             MR. HALPERIN:  But your Honor, they're not saying our
 15    representation is wrong, they're saying now that they want more
 16    documentation for the individual payments.  We have provided --
 17    and they're not contesting, I don't think --
 18             THE COURT:  I have to say that there's an issue in my
 19    mind about whether the government should have -- I think it
 20    should have produced information or the agent should be able to
 21    testify about how he came up with the compensation that was
 22    paid to Mr. Shahed for his work on his work on this case.  Did
 23    he have a daily rate, I asked, did he have an hourly rate, is
 24    there a going rate, or did he just pull a number out of the
 25    air?  Did he do it -- this is perfectly legitimate
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  1    cross-examination:  Did he do it on the basis of how juicy the
  2    tip was?  Did he get more for a juicy tip than another tip?  I
  3    have to tell you, that is highly, highly relevant.
  4             MR. HALPERIN:  Judge, I completely agree with you.
  5    And Mr. Gombiner did ask a bunch of those questions, perhaps
  6    not as powerfully as the Court just did.  But I think that
  7    asking for the individual documentation is not related.
  8             THE COURT:  Here's the problem:  The agent didn't give
  9    what I consider to be very informative answers, except he
 10    finally said that his personal going rate was about $100 a day.
 11             (Continued on next page)
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  1             MR.:  And so if Mr. Gombiner wants to ask a
  2    few more questions, then we're not going to object to that.
  3    But that doesn't give them a right -- he can go back and ask
  4    more questions on that subject.  But that doesn't give them a
  5    right to have these documents which are not 3500.  They don't
  6    relate to the subject matter of the agent's direct examination.
  7             MR. GOMBINER:  The fact is, without the documentation,
  8    there is really no way to test the credibility of his answers.
  9    $100 a day strikes me as incredibly low for somebody who is
 10    working for financial gain.  It's like minimum wage.
 11             MR. BRICCETTI:  Plus, he was paid $100,000.  Did he
 12    work on this case for a thousand days?  That would be a little
 13    bit more than we thought.
 14             Frankly, I think the testimony is ridiculous.  He
 15    couldn't have been paid $100 a day.  We would like to know what
 16    it really was.  That's all.  It's not that crazy.
 17             MR. HALPERIN:  That letter was very clear that the
 18    $96,000 was not all for this investigation.  That was since
 19    April 2007; three and a half years.  That's what the payments
 20    have been for.
 21             And we broke down, in our first letter -- I don't have
 22    it in front of me -- what the amount was for all of the other
 23    investigations, okay.
 24             So if they want to ask any other questions about this
 25    topic, they are entitled to.  They are not entitled to this,
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  1    under 3500, Giglio, or by the Court's own ruling in Grave.
  2             THE COURT:  I'm going to go and get the transcript.
  3             Ms. Brody.  Good afternoon, Ms. Brody.
  4             MS. BRODY:  Good afternoon, Judge.  A little something
  5    something, totally --
  6             THE COURT:  From you, any time.
  7             MS. BRODY:  Juror number four appears to be sleeping
  8    through the better part of the day.
  9             THE COURT:  She does appear to be dozing off from time
 10    to time.  I almost sent Mr. O'Neill over to her this morning,
 11    but then she -- she came back to life.  I should have said
 12    something.  I'll make a comment tomorrow to all of the jurors
 13    about the importance of staying alert.
 14             MS. BRODY:  Okay, we appreciate it.
 15             Oh, wait.  Oh, wait.
 16             THE COURT:  Oh, wait?
 17             MS. BRODY:  Mr. Braverman.
 18             THE COURT:  Is this an introduction?  You are
 19    introducing Mr. Braverman.
 20             MS. BRODY:  With the Court's permission, I bring you
 21    Sam Braverman.
 22             MR. BRAVERMAN:  I thank the gentle lady from White
 23    Plains for introducing me and yielding the floor.
 24             The gentleman from the Bronx would only like to
 25    inquire of the Court if the Court would also consider 611B, the
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  1    government continues to suggest that the limits on
  2    cross-examination are the scope of the direct, which the
  3    government can artificially set, but by introducing the
  4    documents of the case, they broadened the door, kicked it open
  5    wide.  But more importantly 611B also allows for any inquiry
  6    as to the credibility of the witness.  The credibility
  7    instantly put into effect when he says this is what I did and,
  8    upon that, I did something else.  And any fact that adjusts
  9    that which conveys to the jury something different, is 611B and
 10    further grounds for cross, despite what the government might
 11    say otherwise.
 12             That's all I wanted to say.
 13             MR. RASKIN:  Just to respond.
 14             I'm still not sure why that applies to this witness.
 15             His answer is gonna be, on cross, what it was on
 16    direct.  Which is:  Here's what I told the source to do.
 17    Right.  He can play all of the tapes in the case, that's still
 18    going to be his answer, right?  So it's really not Fuller's
 19    credibility at issue here, it's whether the source followed it.
 20    And they can recall him later.  They can play all of the tapes
 21    and then ask him all about it again.  But, right now, it's not
 22    his credibility at issue.
 23             THE COURT:  I'll see you at 9:30 in the morning.
 24             ALL:  Thank you, your Honor.
 25             (Adjourned until Thursday, August 26 at 9:30 a.m.)
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