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A. INTRODUCTION

Final ruling sought

1. On 13 December 2007 the Tribunal held that it

“grants the application pending the determination of the main case and orders that  
the  Republic  of  Zimbabwe shall  take  no steps,  or  permit  no  steps  to  be  taken,  
directly or indirectly, whether by its agents or by orders, to evict from or interfere  
with the peaceful residence on and beneficial  use of the farm known as Mount  
Carmell of Railway 19, measuring 1200.6484 hectares held under Deed of Transfer  
No. 10301/99, in the District of Chegutu in the Republic of Zimbabwe, by Mike  
Campbell (Pvt) Limited and William Michael Campbell, their employees and the  
families of such employees and of William Michael Campbell”.

As is customary with interim orders, the Tribunal made no order as to costs at that  

stage.

2. The matter has now been duly enrolled (in full accordance with the Tribunal’s Rules), 

for hearing in relation to the main case, on Tuesday 25 March 2008.  These heads of 

argument set out the Applicant’s case for final relief.  Once again the Government of 

Zimbabwe (henceforth “GoZ”) has filed no heads of argument.

3. In recent correspondence the Registrar has indicated that on 25 March 2008 only the 

intervention applications will now be entertained.  The Applicants’ Windhoek legal 
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representatives have formally replied to this intimation. They have noted the fact that 

the main case is duly enrolled for 25 March; that instructed senior counsel have been 

engaged pursuant to confirmation of set down from the Registrar; that the Applicants 

are entitled to be heard by the Tribunal in relation to the procedure now to be adopted; 

that it is, with respect, for the Tribunal itself to rule on this.

4. The  intervenors  have  separate  legal  representation.  It  is  not  yet  certain  that  the 

intervention application will be moved.  If it is moved, the Applicants will be asked 

that it be dealt together with the main matter; alternatively, that the main matter stand 

down for two hours to enable the intervention application to be ruled upon by the 

Tribunal. The Applicants should not be prejudiced by interlocutory applications by 

others – or the transparent attempt by the GoZ to exploit the intervention applications 

to achieve indefinite deferment of the final relief. We submit this cannot be allowed – 

least of all by an independent international tribunal charged with the protection of 

rights.

5. The final relief to be sought by the Applicants is in the terms set out in paragraphs 

2(a) to (h) of the Notice of Application.  The relief is essentially fourfold:

(a) Declaring that the Government of Zimbabwe (“GoZ”) is in breach of specified 

SADC Treaty obligations through its implementation of the Constitution of 

Zimbabwe Amendment  (No 17) Act  (“Amendment  17") and the purported 

seizure of Mount Carmell farm.
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(b) Ordering the GoZ to comply with its Treaty obligation to the satisfaction of 

the Tribunal.

(c) Providing a procedure to monitor and ensure such compliance.

(d) For costs of suit.

6. The sequence of our argument is tabulated in the index above.  We commence first 

with the facts, and in particular draw the Tribunal’s attention to factual developments 

since the December 2007 hearing material to the need for the final relief now sought 

and the urgency of the matter.

7. Central  to the first  aspect is  the judgment  now finally  handed down by the ZSC, 

dismissing the Applicants’ challenge to Amendment 17, under the domestic law of 

Zimbabwe, in every respect.  Central to the latter are renewed attempts at seizure of 

Mount  Carmell  and  the  threatened  imprisonment  of  the  Second  Applicant  for 

continuing to occupy his own home.

The essential facts

8. There are two sets of facts essential to this matter: those particular to the Applicants 

and Mount Carmell; and those relating to the legislative history of Amendment 17.
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9. The core facts set out in the affidavits,  not materially disputed and relevant to the 

Applicants are as follows

(a) The First Applicant is a company incorporated in Zimbabwe which carries on 

the business of farming in Zimbabwe;

(b) The Second Applicant is a beneficial shareholder of the First Applicant.  He 

has lived in Zimbabwe since at least 1974;

(c) In  1974  the  Second  Applicant  bought  Mount  Carmell  farm.   There  is  no 

question that it  was acquired by the Second Applicant as the result  of any 

colonial  law,  but  as  a  consequence  of  an  open  market  buyer  and  seller 

relationship;

(d) In 1999 ownership in the farm was transferred from the Second Applicant to 

the  First  Applicant.   To  do  this,  and  in  order  to  comply  with  the  law  of 

Zimbabwe, the Applicants were obliged to and did obtain a certificate from 

the GoZ indicating that it had no present interest in acquiring the farm.  This 

transfer of ownership took place 19 years after the grant of independence to 

Zimbabwe by the colonial power, and therefore the present ownership of the 

property by the First Applicant has nothing whatsoever to do with the wrongs 

of the past, but is a result of a lawful transaction that took place in 1999 with 

the express consent of the GoZ;
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(e) Mount  Carmell  farm is  engaged in productive  commercial  agriculture,  and 

contributes to the foreign currency earnings of Zimbabwe;

(f) A  total  of  65  persons  are  employed  on  Mount  Carmell,  sustaining  the 

livelihood of 187 persons in all.  Eight members of the family of the Second 

Applicant also work and live on the farm;

(g) On 28 November 1997, before the property was owned by the First Applicant, 

and before the fast track land reform programme was initiated, a preliminary 

notice  to  acquire  Mount  Carmell  farm  was  issued,  but  subsequently 

withdrawn;

(h) On 22 July 2001 preliminary notice of the acquisition of Mount Carmell farm 

was given through notice in the Government Gazette.  This procedure for the 

compulsory  acquisition  of  the  farm  was  declared  by  the  High  Court  of 

Zimbabwe to be invalid;

(i) On  23  July  2004  a  fresh  preliminary  notice  of  intention  to  acquire  was 

published in the Government Gazette, and notice of opposition was given by 

the  First  Applicant.   No  application  was  made  for  confirmation  of  that 

acquisition as required by law nor was an acquisition notice issued;
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(j) On 29 September 2004 persons purported to occupy the farm on behalf of ex-

Minister Shamuyarira, claiming that the former Minister had been allocated 

the farm;

(k) On 8 October 2004 a further preliminary notice of intention to acquire was 

published in the Government Gazette, but referring to the previous Title Deed 

in the name of the Second Applicant, and referring to the Second Applicant as 

the owner.  Correspondence concerning this to the Minister responsible for 

land acquisition went unanswered, as did all correspondence to that Minister;

(l) On 15 October 2004 a further preliminary notice of intention to acquire was 

published in the Government Gazette, but on this occasion stated that Mount 

Carmell farm was required for urban expansion.  The letter challenging this 

attempt to compulsory acquire the farm went unanswered;

(m) On 10 December 2004 a further preliminary notice of intention to acquire was 

published in the Government Gazette, but no further steps were taken by the 

Government despite a letter of objection;

(n) On 2 February 2005 the Applicants applied to the High Court in Case No HC 

553/2005 for an order protecting its occupation of Mount Carmell.  An interim 

order was granted;
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(o) On 14 September 2005 the Constitution of Zimbabwe Amendment (No 17) 

Act 2005 was promulgated and came into effect;

(p) On 15 May 2006, the Applicants launched proceedings in the Supreme Court 

of Zimbabwe (“ZSC”) challenging the constitutional validity of Amendment 

17;

(q) On 26 May 2006, just  11 days  after  the challenge was filed,  a notice was 

published in the Gazette in terms of section 16B(2)(a)(ii) of the Constitution of 

Zimbabwe purporting to acquire Mount Carmell farm;

(r) On  20  December  2006  the  Gazetted  Land  (Consequential  Provisions)  Act 

[Chapter 20:28] came into force;

(s) On  16  January  2007  the  Applicants  was  served  with  a  notice  of  eviction 

requiring them to leave Mount Carmell farm;

(t) On 22 March 2007 the Supreme Court of Zimbabwe heard oral argument on 

the challenge by the Applicants to the validity of the Amendment 17;
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(u) On 23 April 2007 the Applicants was served with an Authority for Temporary 

Extension to Stay on Mount Carmell farm until 30 September 2007;

(v) On 5 October 2007 the present application before this Tribunal was lodged;

(w) On 15 December 2007 this Tribunal issued an interim order in the present 

matter;

(x) On 22 January 2008 (nine months to the day after oral argument), the Supreme 

Court  of Zimbabwe delivered its  judgment  in the challenge brought by the 

Applicants on 15 May 2006 to the validity of Amendment 17.  The effect of 

the  judgment  was  to  dismiss  every  point  brought  by  the  Applicants. 

Consequently the attempts by the GoZ in Minister Mutasa’s opposing affidavit 

to suggest both that the Applicants have not exhausted their remedies under 

the domestic law of Zimbabwe, and that the ZSC still had to rule upon issues 

material to this matter (as we show below, itself a faulty conceptual premise) 

have conclusively now been put beyond debate.

10. It is equally not in dispute between the parties that:

(a) The land reform programme that commenced in the early part of the year 2000 

was  aimed  to  bring  about  a  situation  where  the  vast  majority  of  the 

commercial  farms  owned  by  white  farmers  only were  to  be  compulsorily 

acquired by the Government of Zimbabwe for resettlement purposes;
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(b) Those to be resettled would be “indigenous”1 Zimbabweans only, those from 

the communal lands becoming A2 settlers and persons with political contacts, 

members  of the armed services,  the public service,  the judiciary and other 

senior Government employees becoming A1 settlers. We argue below that the 

latter  classification  –  significantly  itself  a  preferential  one  –  is  both 

discriminatory and arbitrary.

(c) In addition to the acquisition of the farms themselves,  legislation has been 

enacted to enable the GoZ to compulsorily acquire farm equipment and farm 

material for use by the resettled farmers;

(d) Limited  provision  has  been  made  in  the  annual  budgets  of  income  and 

expenditure of the GoZ  to pay compensation for the land reform programme. 

No  compensation  is  payable  for  the  land  itself,  while  (in  theory)   those 

dispossessed of their farms would be entitled only over a period of time to 

some form of compensation for the improvements on the farms, and for the 

farming equipment and farm material acquired from them;

1 “Indigenous”   is   a   misnomer:   it   excludes   Zimbabwean   citizens,   born   in 
Zimbabwe, who however happen to be of mixed race or of Asian extraction, or 
who are “white” in appearance.  Conversely it includes people who are “black” 
in appearance who are not Zimbabweborn.  The term has no constitutional or 
statutory   definition.     As   we   note   below,   in   addressing   the   issue   of 
discrimination,   the   GoZ   has   understandably   refrained   from   following   Nazi 
Germany or apartheid South Africa in attempting a statutory race classification 
system.   But the result of refraining from doing so is inherent vagueness and 
uncertainty, and therefore arbitrariness.
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(e) The Applicants in the present matter have not been paid any compensation at 

all  in respect of the farm Mount Carmell,  nor has such compensation been 

assessed on behalf of the GoZ;

(f) The GoZ has instituted criminal proceedings against the Second Applicant and 

many other white farmers based on the allegation that they have remained on 

farms acquired by the GoZ without lawful authority.  Following the interim 

order  of  this  Tribunal,  the  prosecution  of  the  Second  Applicant  has  been 

stayed.   Prosecution  of  other  white  farmers  affected  by  Amendment  17 

however is continuing.

11. As regards the second area of material  fact  -  the legislative  history leading up to 

Amendment 17 - this is outlined in the founding affidavit (and dealt with exhaustively 

in the Oxford doctoral analysis annexed as WMC 23).

12. The background to it also appears from the unanimous judgment of the Full Court of 

the ZSC in Commercial Farmers Union v Minister of Lands.2  This details court 

orders made, with “some compliance...but also some open defiance”.3 The Full Court 

concluded:

“It is overwhelmingly obvious that the farm invasions are, have been, and continue  
to be, unlawful.  Each Provincial Governor, each Minister in charge of a relevant  
Ministry, even the Commissioner of Police, has admitted it.  They could do nothing  
2 2001 (2) SA 925 (ZSC), especially at 934A936G; 2000 (2) ZLR 469 (SC).

3Ibid   , 936G.
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else.  Wicked  things  have  been  done  and  continue  to  be  done.   They  must  be  
stopped. Common law crimes have been, and are being, committed with impunity.  
Laws made by Parliament have been flouted by the Government.  The activities of  
the past nine months must be condemned.

But that  does  not  mean that  we can ignore the  imperative  of  land reform. We 
cannot punish what is wrong by stopping what is right.

The  reality  is  that  the  Government  is  unwilling  to  carry  out  a  sustainable  
programme of land reform in terms of its own law.  The first thing to be done is to  
return to lawfulness.

A huge problem has been created. Thousands of people have been permitted and  
encouraged to invade properties unlawfully.  They have no right to be there.  That  
situation will not be easy to resolve, but it must be resolved.  Either their presence  
must be legalised, or they must be removed”.4

13. The ZSC (with its  current,  reconstituted  membership)  has  now in  its  most  recent 

judgment5 revealed - in strikingly blunt terms - the further legislative process giving 

rise to Amendment 17. The course advocated by the erstwhile Full Court of securing 

compliance of the land programme with the rule of law was not followed.  Instead, a 

legislative course  aimed at  preventing access  to the courts has been adopted.   As 

Malaba JA has now put it for the ZSC:

“To stop what was considered obstructive litigation and secure finality in cases of  
compulsory  acquisition  of  agriculture  land  for  public  purposes,  the  legislature  
enacted the Constitution of Zimbabwe Amendment Act (No 17) on 14 September 
2005" (emphasis supplied).6

4Ibid   , 943EG.

5 Mike Campbell (PvT) Ltd v Minister of National Security Responsible for    
Land,   Land   Reform   and   Resettlement  (SC49/07,   delivered   22.1.08, 
unreported: copy filed herewith).

6 Ibid   , p 13.   The judgment records (p 13) that the GoZ was faced with 
pending challenges relating to 157 pieces of land listed in Schedule 7 to 
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14. Striking,  too,  is  the  use of  the passive  voice -  “what was considered  obstructive  

litigation” - in this passage.  Considered by whom ?  If that court had put the thought 

in the active voice, it  would have had to write:  “what  the Legislature considered 

obstructive litigation”.  But, it is submitted, that would have let the constitutional cat 

out  of  the bag -  for  even that  court  later  in  the  same judgment  is  constrained  to 

acknowledge (in expressing a basic constitutional principle)

“[w]hat  is  objectionable  as  being  in  violation  of  the  principle  of  separation  of  
powers is  for the legislature to take the functions of judicial power and exercise  
them itself under the guise of a legislative judgment over facts and circumstances 
of a particular case.  See Liyanage v The Queen [1967] AC 259 at p 291" (emphasis 
supplied).

15. The reliance on Liyanage is instructive. Just as Amendment 17 (on the ZSC’s own 

characterisation) was aimed at a distinct class of landowners (those owning the 157 

pieces of land listed in Schedule 7), so the Privy Council in Liyanage had to do with 

a distinct number of litigants at whom a statute was aimed, curtailing their access to 

courts.   The rule  of law and the separation of powers  -  both,  fundamental  to the 

Zimbabwean Constitution - require the courts, not the legislature, to deal with pending 

legal  challenges.   If  these  are  purely  “obstructive”  -  in  the  sense  that  they  are 

frivolous,  or  without  merit  and  dilatory  -  it  is  for  the  courts  to  make  such  an 

adjudication.  Here, however, revealed in the words of the ZSC itself, is a legislative 

section 16B of the Constitution.
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measure  deliberately framed to prevent adjudication and pre-emptively to rule upon 

pending legal challenges.

16. The  irony  will  be  apparent.   What  the  Full  Court  of  the  ZSC  had  ruled  in  the 

Commercial Farmers Case was that the (socially necessary) land reform programme 

must comply with the rule of law.  Instead, the legislature has moved –  inter alia 

through Amendment 17 – to ensure that the courts’ power to ensure compliance with 

the rule of law is ousted. A second irony is that the court in the Commercial Farmers 

Case had to deal with an executive subversion of legislation.  Here the executive has 

responded by using legislation to attempt to exclude recourse to the courts.

17. It is submitted that the characterisation by Zimbabwe’s own highest domestic court of 

the  patent  purpose  of  Amendment  17  as  being  “to  stop….obstructive  litigation” 

assists this Tribunal considerably in its own task of measuring Amendment 17 and the 

related executive conduct of the GoZ against the SADC Treaty.

The new developments

18. Since  the  Tribunal  issued  its  interim  ruling,  there  have  been  developments,  as 

reflected in the replying affidavit (and recent correspondence copied t the Registrars).

The continued threat of harm
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19. The  first  is  the  continued  threat  to  the  Applicants,  first  in  the  form of  renewed 

attempts at seizure.  The GoZ has either abetted these or at least failed to restrain 

them.  The second form of continued threat is the prosecution of the Second Applicant 

for the offence of living and working on Mount Carmell, only temporarily stayed at 

present.

The ZSC’s ruling

20. The second has been (as already noted) the confirmation that the Applicants indeed 

have no further recourse of any kind under the domestic law of Zimbabwe.  The ZSC 

has declined to assist  them,  as a matter  of domestic  law, in  a single  respect.   Its 

judgment  of  course  can  only  pronounce  upon  Zimbabwean  domestic  law.   Its 

jurisdiction is not that of the Tribunal, which applies not the constitutions or other 

domestic  laws  of  member  states  but  their  international  law  obligations  through 

signature and ratification of the SADC Treaty.

21. For this reason the attempt by the ZSC in its judgment to reflect, at least obliquely, 

upon  the  powers  of  this  Tribunal  is  both  inappropriate  and  without  effect.   Its 

characterisation of the Constitution of Zimbabwe as “[a] fundamental law, being a  

supreme law,  cannot  have any other law above it  by the authority  of  which its  

validity may be tested”7 is a clear misconception.  Of course as a matter of domestic 

law the Constitution is the supreme law (as is the case with every member of the EU, 

for instance).  But the issue before the Tribunal is not whether Amendment 17 or the 

7ZSC Campbell judgement supra p 10.
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related conduct of the GoZ complied with the domestic law of Zimbabwe - including 

its Constitution.  It is whether these comply with the Treaty obligations of the GoZ. In 

the same way members of the EU are held to account by the EUCHR to comply with 

their EU membership obligations, including the EUCHR.

22. So, too, a second gratuitous passage in the judgment of the ZSC.  Referring to section 

50 of the Constitution (which gives the legislature  “full  power” to make laws for 

peace, order and good government of Zimbabwe), the ZSC opines:

“This means that the decision as to matters which require legislative control is for  
the legislature alone to make.  It also means that no law made by the legislature  
can be declared repugnant to an international instrument on the [sic] fundamental  
rights  unless  a  provision  of  the  Constitution  or  an  Act  of  Parliament  has  
incorporated  it  into  the  law  of  the  country  as  required  by  s.  111B(i)  of  the  
Constitution”. 8

23. The ZSC with respect confuses the incorporation in municipal law9 of an international 

law instrument - so that a citizen may sue or be sued or prosecuted upon it as a matter 

of domestic law before the domestic courts - with  the operation of an international 

8Ibid, p 11, emphasis supplied.

9 Customary international law  which today would include the jus cogens 
relating   to   matters   such   as   genocide,   racial   discrimination   and   (we 
submit) arbitrary dispossession  is part of domestic law without any 
incorporation   (South   Atlantic   Islands   Development   Corporation   (Pty) 
Ltd v Buchan 1971 (1) SA 234 (C) of 283CD; Nduli v Minister of Justice 
1978 (1) SA 893 (A) at 906B). Treaties in principle require incorporation 
by   a   domestic   statute   (to   the   extent   they   go   beyond   international 
customary law) for a provision to be enforced by or against a citizen in  
the domestic courts  (Pan American World Airways Inc v SA Fire and 
Accident Ins Co Ltd 1965 (3) SA 150 (A) at 161CD).
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tribunal applying international law to member states to a treaty.  Even were it to be a 

correct pronouncement as a matter of domestic Zimbabwean law that it is “for the 

legislature alone” to decide upon the extent of its  powers under section 50 - that 

cannot be correct, if Zimbabwe retains any claim to being a constitutional state, and 

its  courts  to  a  position  other  than  servility  to  the  legislature  and executive  -  the 

proposition does not affect the dispute before this Tribunal. The ZSC’s remarks – if 

inappropriately addressed at this pending application to the Tribunal – ignore Article 

27 of the Vienna Convention on the Law of Treaties 1969 and a recent authoritative 

ruling of the East African Court of Justice (a counterpart to this Tribunal).  We revert 

to both aspects below.

24. Thus the ZSC’s gratuitous and defensive anticipation of this Tribunal’s decision is 

untenable for three reasons. The first is that this tribunal is of course autonomous of 

the courts of member states, and is not bound by their pronouncements. The second is 

that, as emphasised, this Tribunal is not concerned with incorporation into domestic 

law and enforcement in domestic law.  It is concerned with enforcing, in international 

law, an international law obligation. The third is that no court worth the description 

would hold that it is “for the legislature alone” to determine what the legislature may 

do.

The attempts by the GoZ to deny the Tribunal’s interim ruling
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25. The  replying  affidavit  records  attempts  (notably  by  Minister  Mutasa)  publicly  to 

assert that the interim order by the Tribunal is one made only pending the final ruling 

by the ZSC, not the Tribunal’s  own final ruling.  It has also been asserted that the 

interim ruling (and by implication, any positive final ruling) will only protect the two 

Applicants, and not the owners, occupiers, employees and their families in respect of 

the other 156 pieces of land identically listed with Mount Carmell on Schedule 6.

26. It is respectfully submitted that any final order made should

(a) be in the form of a clear, self-standing order (such as that annexed);

(b) unambiguously convey that it necessarily applies to all land listed in Schedule 

6 (a failure to do so would simply entail a multiplation of similar applications).

B. JURISDICTION

27. Significantly  the  opposing  affidavit  by  Minister  Mutasa  (p  2)  advances  a  single, 

explicit  ground for its  in limine objection to jurisdiction: an alleged failure by the 

Applicants to exhaust domestic remedies.  No other or wider basis is advanced for 

contending that this Tribunal has no jurisdiction to grant the order sought.

28. That single basis was already addressed in the founding affidavit. It was shown that 

the Applicants had litigated up to the highest domestic court; that it (in the absence 

either of explanation or apparent reasons) had delayed in making its ruling for an 
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unreasonably long time; that the Applicants stood in daily danger from the delay; that 

the  failure  by  the  ZSC  in  the  circumstances  to  grant  them  relief  amounted 

constructively to a refusal.

29. Now the ZSC has - without explaining its delay - confirmed that the Applicants were 

indeed correct in contending that they had been unable to obtain any domestic relief. 

That the ZSC has done so since the launching of this application, and since the first 

hearing, is immaterial, for the reasons analysed by the Supreme Court of Appeal of 

South Africa in an almost identical procedural situation:10 “the procedural condition  

for  the  determination  of  the  applications...has  now  been  fulfilled”,  on  any 

approach.11

30. Jurisdiction in any event, has been clearly established on at least two other bases.  At 

the initial  hearing,  the Tribunal (in the course of the public proceedings) formally 

required counsel for the GoZ to state whether it recognised the Tribunal’s competence 

to  grant  the  relief  sought.   An expressly  positive  answer  was  forthcoming.   The 

second basis was the appearance before the Tribunal itself, arguing the merits of the 

interim ruling, followed by a continued dealing with the Tribunal thereafter. The GoZ 

has formally submitted to the Tribunal’s jurisdiction.  A submission to jurisdiction 

itself may confer jurisdiction, and cannot thereafter be undone.12

10 New Clicks SA v TshabalaMsimang NO    2005 (3) SA 238 (SCA) at 255B
257A.

11Ibid   , 257A.

12 Mediterranean Shipping Co v Speedwell Shipping Co Ltd     1986 (4) SA 
329 (D); Pretorius Pollak on Jurisdiction (2nd ed 1993) 7 note 1.
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31. On  the  application  of  the  internationally  recognised  causa  continentia rule, 

jurisdiction  once  established  cannot  be  lost.13  The  GoZ,  having  filed  papers, 

appeared, and recorded its recognition of the Tribunal’s powers to grant the relief, 

cannot now go back on that. Nor, in dealing with any application interlocutory to the 

principal application (such as any joinder application), can it seek to put in issue the 

jurisdiction  already  formally  conceded  by  its  legal  representatives  before  the 

Tribunal.14

C. THE  APPROACH OF THE  TRIBUNAL TO THE  INTERPRETATION  OF 
THE SADC TREATY

32. In applying the terms of the SADC Treaty to the facts of this matter, and the issue of 

consequential final relief, it is necessary first to set out the principles applicable to the 

interpretation of Treaty obligations such as those in issue here.

13 Thermo Radiant Oven Sales Ltd v Nelspruit Bakeries     1969 (2) SA 295 
(A).

14   Jurisdiction in respect of a principal proceeding confers jurisdiction in 
respect of an interlocutory application relating to it (Forsyth op cit 184). The 
GoZ is bound by the formal concession of jurisdiction by its representatives (H. 
Clerk (Doncaster) Ltd v Wilkinson 1965 All ER 934 (CA); Standard Bank of SA v 
Minister of Bantu Education  1966 (4) SA 229 (N) at 242H;  De Wet v Western 
Bank Ltd 1977 (4) SA 770 (T) at 779CG; Joubert et al (eds) Law of South Africa 
(1st reissue 1999) vol 14 para 289 (text at notes 8 – 9).
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The Vienna Convention on the Law of Treaties 1969

33. The first point of reference is the Vienna Convention on the Law of Treaties 1969 

(The  Vienna  Convention).  This  has  been  described  by  a  leading  scholar  of 

international law as constituting the “basic framework for a discussion of the nature 

and  characteristics  of  treaties”15,  and  represents  a  codification  of  customary 

international  law.  The  International  Court  of  Justice  has  acknowledged  this  in  its 

judgment  in  Case  Concerning  the  Territorial  Dispute  (Libyan  Arab 

Jamahiriya/Chad) (1994) ICJ 6, 21, para. 41. The European Court of Human Rights 

has also treated the Vienna Convention as enunciating generally accepted principles 

of international law. In its judgment in Golder v UK (1975) 1 EHRR 524, the Court 

stated at para. 29 that it was 

“prepared to consider, as do the Government and the Commission, that it should be  
guided by Articles 31 to 33 of the Vienna Convention of 23 May 1969 on the Law of  
Treaties.. . I[]ts Articles 31 to 33 enunciate in essence generally accepted principles  
of international law to which the Court has already referred on occasion”.

34. Article  5  of  the  Vienna  Convention  expressly  provides  that  “[t]he  present  

Convention  applies  to  any  treaty  which  is  the  constituent  instrument  of  an 

international  organization  and  to  any  treaty  adopted  within  an  international  

organization without prejudice to any relevant rules of the organization”.

15 Professor Malcolm Shaw,  International Law  (Cambridge: Grotius/University of 
Cambridge Press, 1997) (4th ed.) 633.
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35. The East African Court of Justice in Reference No. 1 of 2006: Professor Nyong’O 

and Ten Others vs.  Attorney General  of  Kenya and Two Others,  30th March 

2007, p. 10, was of the view that the Treaty for the Establishment of the East African 

Community,  “being  an  international  treaty  among  three  sovereign  states,  is 

subject to the international law on interpretation of treaties, the main one being 

‘The Vienna Convention on the Law of Treaties”’.

36. We submit that the Tribunal should follow the East African Court of Justice in this 

regard.

The general rule of interpretation

37. The key provision of the Vienna Convention which relates to the interpretation of 

treaties is Article 31(1).  This makes provision for a “general rule of interpretation”, 

to the effect that “A treaty shall be interpreted in good faith in accordance with the  

ordinary meaning to be given to the terms of the treaty in their context and in the  

light of its object and purpose”.

38. We submit that this Tribunal should, adopt this “general rule of interpretation” in 

interpreting the SADC Treaty, by giving the terms and provisions of the Treaty the 

ordinary meaning they should bear when read in the light of the overall objects and 

purposes of the SADC Treaty. On this approach, the specific textual provisions of the 

Treaty would therefore be interpreted in a ‘purposive manner’: the text of the Treaty 
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would be given the plain and ordinary meaning it should bear when the background 

context and the purposes sought to be achieved by the Treaty are taken into account.

39. Such a ‘purposive manner’ of interpretation based upon Article 31(1) of the Vienna 

Convention has found favour with leading international courts. See for example the 

approach of the European Court of Human Rights in the case of Soering v UK, where 

it was held that the European Convention on Human Rights should be interpreted in a 

purposive manner so as to ensure that the Convention rights were given a “practical 

and effective form” (at para. 87).  See also the Inter-American Court of Human Rights 

in Compulsory Membership in an Association Prescribed by Law for the Practice of  

Journalism (Arts. 13 and 29 of the American Convention on Human Rights), Advisory 

Opinion OC-5/85, November 13, 1985, Inter-Am. Ct. H.R. (Ser. A) No. 5 (1985), 

paras. 64-81. The International Court of Justice has also adopted this ‘principle of 

effectiveness’ in interpreting the international agreement at issue in the case of Corfu 

Channel (Merits), Judgment of April 9th 1949, ICJ Reports, 1949, p. 24.

40. A  similar  purposive  approach  has  been  adopted  by  courts  interpreting  national 

constitutions: see for example the judgments of Lord Wilberforce in the Privy Council 

in Minister of Home Affairs (Bermuda) v Fisher [1980] AC 319 (PC), 328-9 and 

Kentridge A.J. in S v Zuma and Others 1995 (4) BCLR 401 (CC); 1995 (2) SA 642 

(CC), at paras. 13-18. This principle is universal in Southern Africa: see Attorney-

General v Dow 1994 (6) BCLR 1 (CA) at 8-9  per Amissah JP,  53-4 per Aguda J 

(also at  [1992] 623 LRC (Const));  Government of Namibia v Cultura 2000 1994 

(1) SA 407 (NmS) at 418; Minister of Defence v Mwandinghi 1992 (2) SA 355 
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(Nm SC) at 362A-363I;  Minister of Home Affairs v Dabengwa 1982 (4) SA 301 

(ZS) at 306; Catholic Commission for Justice and Peace v Attorney-General 1993 

(4) SA 239 (ZS).

41. Courts charged with interpreting treaties which establish or constitute international 

organisations  have  placed  particular  emphasis  upon  this  purposive  approach  to 

interpretation and the need to ensure that treaty provisions are interpreted in a manner 

that gives effect to the objectives and purposes of the treaty in question. The European 

Court  of  Justice  (ECJ)  has  interpreted  the  provisions  of  the  Treaty  of  Rome and 

subsequent  treaty instruments  relating  to  the European Union in  a  manner  that  is 

designed  to  ensure  that  substantive  effect  is  given  to  the  overall  objectives  and 

principles of the new European legal order: see in particular the important decisions 

of the Court in Algemene Transporten Expeditie Onderneming van Gend en Loos 

vs.  Nederlandse  Administrasie  der  Belastingen [1963]  ECR 1  (‘van  Gend  en 

Loos’);  Flaminio  Costa  vs.  ENEL [1964]  ECR  585  (‘Costa  v  ENEL’);  and 

Amminstrazione  delle  Finanze  dello  Stato  vs.  Simmenthal [1978]  ECR 

(‘Simmenthal’).

42. A similar approach was adopted by the East African Court of Justice in  Reference 

No. 1 of 2006: Professor Nyong’O and Ten Others vs. Attorney General of Kenya 

and Two Others, 30th March 2007, pp. 33, 39-44, where the Court took account of 

the need to give effect to the overall objectives and purposes of the Treaty for the 

Establishment of the East African Community in interpreting the specific provisions 

of  Treaty  50  of  that  Treaty.  The  International  Court  of  Justice  adopted  a  similar 
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approach in its decision in the Certain Expenses of the United Nations (Article 17, 

paragraph 2, of the Charter) Advisory Opinion of 20th July 1962, ICJ Reports 

1962, 151, pp. 167-68.

The objects and purposes of the SADC Treaty

43. It is submitted that the objects and purposes of the Declaration and Treaty of SADC 

can be clearly ascertained by reference to the text of the Treaty itself. Article 4 sets 

out principles with which the Member States of SADC undertake to act. Article 4(c) 

includes  “human rights,  democracy and the rule  of law” within these principles. 

Article 5 sets out the objectives of SADC, which include inter alia the promotion of 

“Common political values, systems and institutions”.

44. It is also submitted that respect for the principles set out in Article 4, including respect 

for “human rights, democracy and the rule of law”, is recognised in the text of the 

Treaty as essential to achieve the objectives set out in Article 5. This is reflected in 

the ‘General  Undertakings’  set  out  in  Article  6 (1)  of the Treaty,  where Member 

States undertake to 

“refrain from taking any measure likely to jeopardize the sustenance of its  
principles, the achievement of its objectives and the implementation of the 
provisions of this Treaty”.

45. The interlinking nature of the principles and objectives recognised in the Treaty text is 

also reflected in the Preamble to the Treaty, in particular which refers to the 
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“need to involve the people of the Region centrally in the process of development 
and integration, particularly through the guarantee of democratic rights,  
observance of human rights and the rule of law”.

46. The ordinary meaning of the terms of the Treaty should therefore be interpreted in 

light of the above objects and purposes, in accordance with the provisions of Article 

31(1)  of  the  Vienna  Convention.  The  ‘principle  of  effectiveness’  recognised  by 

international courts further  requires that the text of the Treaty should be interpreted in 

a manner that gives effect to these objectives and purposes.

The relevant context of the SADC Treaty

47. Article 31(1) also provides that the interpretation of a treaty text should involve the 

“ordinary meaning to be given to the terms of the treaty in their context…”.

48. It  is  clear  that  ‘context’  of  the  SADC  Treaty  includes  a  threefold,  integrated 

commitment  of  the  Member  States  of  SADC to  attaining  economic  development, 

encouraging regional peace and co-operation and ensuring respect for basic human 

rights and the rule of law.  As the text of the preamble recognises, ensuring respect for 

human rights and the rule of law is a necessary element of progress towards economic 

development and regional co-operation.
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49. It is also submitted that the context of the SADC Treaty includes the existence of 

relevant  international law instruments which Member States of SADC have ratified 

and accepted as imposing  binding legal  obligations  upon them.  These instruments 

include  the  Charter  of  the African  Union and the  African  Charter  of  Human and 

Peoples  Rights,  as  well  as  the  Universal  Declaration  of  Human  Rights  and  other 

United Nations human rights treaties.

50. Courts  interpreting  the  provisions  of  treaties  which  establish  or  constitute 

international  organisations  have  often  taken  account  of  the  provisions  of  other 

international legal instruments which member states of the international organisation 

in question have ratified. For example, the European Court of Justice has interpreted 

the terms of the Treaty of Rome in light of the international treaties which member 

states  of  the  EU  have  ratified  and  in  particular  the  provisions  of  the  European 

Convention on Human Rights: see Case 4/73,  Nold v. Commission [1974] E.C.R. 

491, para. 13 and Case 36/75, Rutili vs. Ministre de l'intérieur [1975] ECR 1219, 

para. 32. The European Court of Human Rights also considers that “account is to be  

taken of any relevant rules of international law applicable in the relations between  

the parties”: see the judgment in the case of Loizidou v Turkey (Merits) (1996) 23 

EHRR 513, at para. 43.

51. It  is  therefore  submitted  that  in  interpreting  the  terms  of  the  SADC  Treaty, 

consideration  must  be  given  to  the  provisions  of  relevant  international  legal 

instruments,  and in particular to the Charter  of the African Union and the African 

Charter  of  Human  and  People’s  Rights,  as  well  as  to  the  interpretation  of  these 
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instruments by authoritative interpretative bodies such as the African Commission on 

Human and People’s Rights.

The obligations of member states

52. As already submitted, the Tribunal, in interpreting the terms of the SADC treaty, is 

not called upon to determine whether Member States have acted in conformity with 

their own laws, but rather to interpret the text of the SADC Treaty and to determine 

whether Member States are acting in accordance  with the terms of the Treaty.  The 

Tribunal is of course not precluded by the reference in Article 4(a) to the ‘sovereign 

equality’  of the Member States from making a finding that a Member State is not 

acting in accordance with the terms of the Treaty.

53. The  text  of  the  SADC  treaty  clearly  commits  Member  States  to  adhere  to  the 

provisions  of  the  Treaty.  Member  States  are  required  under  Article  4  to  ‘act  in 

accordance’ with the principles of the SADC Treaty.

54. Under  Article 6(1), Member States undertake 

“to adopt adequate measures to promote the achievement of the objectives of 
SADC, and to refrain from taking any measure likely to jeopardise the sustenance 
of its principles, the achievement of its objectives and the implementation of the 
provisions of the Treaty”.
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55. Article 6(4) requires that Member States “shall take all steps necessary to ensure the 

uniform application of the Treaty”.

56. Even without reference to purpose or context of the Treaty, and focussing merely on 

its plain and ordinary meaning, Member States are thus subject to a clear obligation to 

adhere to the provisions of the Treaty, which thus imposes binding obligations under 

international  law, in conformity with the  pacta sunt servanda  general  principle  of 

customary international law. This principle is reaffirmed and codified in Article 26 of 

the Vienna Convention, which provides that “[e]very treaty in force is binding upon 

the parties to it and must be performed by them in good faith ”.

Deference to Member States ?

57. Importantly, Article 27 of the Vienna Convention provides that

“A party may not invoke the provisions of its internal law as justification for its  
failure to perform a treaty”.

58. Article 27 is without prejudice to Article 46(1), which provides that

“[a] State may not invoke the fact that its consent to be bound by a treaty has been 
expressed in violation of a provision of its internal law regarding competence to  
conclude treaties as invalidating its consent, unless that violation was manifest and  
concerned a rule of its internal law of fundamental importance”.
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59. As a consequence, it is absolutely clear that a Member State of SADC cannot justify 

failure to perform its treaty obligation by reason of internal legal (even constitutional) 

or political inhibitions.

60. The  East African Court of Justice has taken this approach in  Reference No. 1 of 

2006:  Professor Nyong’O and Ten Others vs. Attorney General of Kenya and 

Two Others, supra, where the Court considered (at p.41) that : 

“[i]t cannot be lawful for a state that with others voluntarily enters into a treaty by  
which rights and obligations are vested, not only on the state parties but also on 
their people, to plead that it is unable to perform its obligation because its laws do  
not permit it to do so”.

61. The approach taken by the East African Court of Justice clearly reflects customary 

international law, as reflected in Article 27 of the Vienna Convention as set out in 

para. 26 above. The European Court of Justice has also adopted a similar approach, as 

can be seen in the precedents  of the European Court  of Justice  cited  by the East 

African Court of Justice at p. 41 of its judgment, and in particular in its judgment in 

Case C-213/89, R vs. Secretary of State for Transport, ex parte Factortame Ltd. 

and Others [1990] ECR I-2433 (the ‘Factortame’ case).

62. In  addition,  the  Tribunal  has  an  express  legal  authority  to  determine  whether  a 

Member State is conforming to the terms of the Treaty. By virtue of Article 16(1) of 

the  SADC  Treaty,  the  Tribunal  is  conferred  with  the  legal  authority  to  ensure 

‘adherence to and the “proper interpretation of the provisions” of the SADC treaty, 

and under Article 16(5), “the decisions of the Tribunal shall be final and binding”. 
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The Tribunal is thus entrusted with the proper interpretation of the SADC Treaty, and 

the power to determine whether Member States are adhering to its terms.

63. Therefore, it is submitted that the SADC Treaty contains  no provision to the effect 

that (a) the Tribunal must defer to the opinion of a Member State that it is adhering to 

the terms of the Treaty, or (b) that the Tribunal is confined to assessing whether a 

Member State is acting in conformity with its own laws, or (c) that respect for the 

sovereign equality of Member States precludes a finding by the Tribunal that the a 

State  is  not  adhering  to  the  terms  of  the Treaty.  It  is  also submitted  that  (d)  the 

Tribunal should not be bound by national interpretations of key concepts contained in 

the  Treaty  text,  but  has  the  authority  by virtue  of  Article  16(1)  of  the  Treaty  to 

formulate its own ‘proper interpretation’ of the terms of the Treaty.

64. This interpretation is rooted in the plain and ordinary text of the Treaty. It can also be 

supported by reference to the objects and purposes of the Treaty, in particular its aim 

to safeguard the principles of respect for human rights and the rule of law, and to 

encourage regional co-operation and development. Giving effect to these objects and 

principles requires the Tribunal to determine the ‘proper interpretation’ of the terms of 

the  Treaty as  an independent  judicial  body charged with  establishing  the relevant 

standards to which Member States should adhere by virtue of the SADC Treaty.

65. This is also the approach that has been adopted by international courts in interpreting 

treaties.  See for example the judgments  of the European Court  of Justice  in Case 

106/77, Simmenthal supra at paras. 24-25; the European Court of Human Rights in 
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Golder v UK (1975) 1 EHRR 524, paras.  34-25;  and the East African Court  of 

Justice  in   Reference  No.  1  of  2006:  Professor  Nyong’O  and  Ten  Others  vs. 

Attorney General of Kenya and Two Others, 30th March 2007, pp. 43-44.

66. The comments of the East African Court of Justice at pp 43-44 are worthy of note:

“We also  are  constrained to  say  that  when the  Partner  States  entered  into  the 
Treaty,  they  embarked on the proverbial  journey  of  a  thousand miles  which of  
necessity starts with one step. To reach the desired destination they have to ensure  
that  every  subsequent  step  is  directed  forward towards  that  destination  and not  
backwards or away from the destination. There are bound to be hurdles on the way.  
One such hurdle is balancing individual state sovereignty with integration. While  
the Treaty upholds the principle of sovereign equality, it must be acknowledged that  
by the very nature of the objectives they set out to achieve, each Partner State is  
expected  to  cede some amount of sovereignty to  the Community  and its  organs 
albeit in limited areas to enable them play their role”.

67. Again, it is acknowledged that the Treaty for the Establishment of the East African 

Community is a different instrument to the SADC Treaty.  Nevertheless, the ordinary 

and plain meaning of the SADC Treaty,  reinforced by reference to its objects and 

principles,  suggests  that  the  Tribunal  is  charged with the  task  of  determining  the 

proper interpretation of the SADC Treaty and assessing whether Member States are 

adhering to the terms of the Treaty.  In discharging this task, it is submitted that there 

is nothing in the text of the Treaty which would support a narrow interpretation of this 

role, or limit the ability of the Tribunal to make its own determination as to whether 

member States are complying with the terms of the SADC Treaty.
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D. THE PLACE IN THE SADC TREATY OF THE PRINCIPLES OF HUMAN  
RIGHTS, DEMOCRACY AND THE RULE OF LAW

68. This section submits that the SADC Treaty is not directed at economic goals alone, 

but specifically relates to human rights and the rule of law.  As recognised by the 

Preamble to the Treaty, the process of development and integration are achieved also 

through the “guarantee of democratic rights, observance of human rights and the  

rule of law”.  It is submitted therefore that both the clear language and purpose of the 

Treaty requires at its core that SADC Member States, in the words of Article 4, must 

“act in accordance ” with certain principles, which include in Article 4(c) “human 

rights, democracy and the rule of law ”.

69. Article 6(1) of the Treaty similarly requires Member States to:

“adopt necessary measures to promote the achievement of the objectives of SADC, 
and shall refrain from taking any measure likely to jeopardize the sustenance of its  
principles,  the  achievement  of  its  objectives  and  the  implementation  of  the  
provisions of this Treaty.”

70. The two mutually-reinforcing requirements, economic development and  human rights 

and democracy, are supplemented by additional requirements in the text of the Treaty. 

Article  6(2)  requires  that  SADC  and  Member  States  refrain  from  discriminating 

against any person on various equality grounds. Article 6(4) requires that Member 

States  “shall  take  all  steps  necessary  to  ensure  the  uniform application  of  this  

Treaty”.  Article  6(6)  requires  Member  States  to  “co-operate  with  and  assist  

institutions of SADC in the performance of their duties ”.
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71. The  requirement  in  Article  4  for  Member  States  to  act  in  accordance  with  the 

principles of human rights, democracy and the rule of law is therefore an essential 

part of attaining the objectives and purposes of the SADC Treaty. Respect for human 

rights,  democracy and the rule  of law is  necessary to  establish  the conditions  for 

economic development, regional co-operation and the enhancement of the quality of 

life of the people of southern Africa. Adherence to these principles is also essential to 

ensure that  the people of the Region are involved centrally in this process, as the 

Preamble expressly acknowledges.

72. A failure by Member States to uphold the principles of human rights, democracy and 

the rule of law would also cut across the range of commitments that SADC Member 

States  have entered into under the Constitutive  Act of the African Union and the 

African Charter on Human and People’s Rights. The Preamble of the Constitutive Act 

of the African Union (AU) refers to the determination of its Member States: 

“to promote and protect human and peoples' rights, consolidate democratic 
institutions and culture, and to ensure good governance and the rule of law”

73. Article 3(g) of the Act states that the objectives of the AU include the promotion of 

democratic  principles  and institutions,  popular  participation  and good governance, 

while Article 3(h) includes as the objectives the promotion and protection of human 

and peoples' rights in accordance with the African Charter on Human and Peoples' 

Rights  and  other  relevant  human  rights  instruments.  Article  4(m)  of  the  Act 
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recognises respect for democratic principles, human rights, the rule of law and good 

governance as a fundamental principle of the AU.

74. To give effect to the objectives and purposes of the SADC Treaty and to reflect its 

context, goals and aspirations, as well as its relationship to the wider African context, 

the  Tribunal  should  therefore  interpret  the  terms  of  Article  4(c)  of  the  Treaty  as 

requiring Member States to act in accordance with the basic human rights, democratic 

practices and rule of law principles that are well-established, recognised and protected 

in  the custom and practice  of democratic  states  and in  international  human rights 

instruments and the common constitutional traditions of the SADC Member States.

75. This interpretation of Article 4 would also be compatible with the approach taken by 

other international courts. For example, the European Court of Justice in Case 4/73, 

Nold v. Commission [1974] E.C.R. 491, para. 13, interpreted the Treaty of Rome as 

requiring effective protection for the human rights standards  recognised and well-

established in national constitutional traditions and international treaty commitments: 

“As the Court has already stated, fundamental rights form an integral part of the  
general principles of law, the observance of which it ensures. In safeguarding these  
rights,  the  court  is  bound  to  draw  inspiration  from  constitutional  traditions  
common to the member states, and it cannot therefore uphold measures which are 
incompatible with fundamental rights recognized and protected by the constitutions  
of those states. Similarly, international treaties for the protection of human rights  
on which the member states have collaborated or of which they are signatories, can  
supply guidelines which should be followed within the framework of Community  
law”.
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76. The European Court of Human Rights has interpreted the European Convention on 

Human Rights as requiring ratifying states to adhere to objective obligations to protect 

human rights: see  Ireland v UK, (1979-1980) 2 E.H.R.R. 25 para. 239, where the 

Court stated that: 

“[u]nlike international treaties of the classic kind, the Convention comprises more  
than mere reciprocal engagements between contracting States. It creates, over and 
above a network of mutual, bilateral undertakings, objective obligations which, in 
the words of the Preamble, benefit from a ‘collective enforcement’”.

77. In interpreting the Convention in this manner, the European Court of Human Rights 

has adopted the ‘purposive approach’ proposed above. In  Soering v UK (1989) 11 

EHRR 439, at para. 87 (already cited above), the Court stated:

“In interpreting the Convention regard must be had to its special character as a  
treaty for the collective enforcement of human rights and fundamental freedoms  
(see the Ireland v. the United Kingdom judgment of 18 January 1978, Series A no.  
25, p. 90, § 239). Thus, the object and purpose of the Convention as an instrument  
for  the  protection  of  individual  human  beings  require  that  its  provisions  be 
interpreted and applied so as to make its safeguards practical and effective (see,  
inter alia, the  Artico judgment of 13 May 1980, Series A no. 37, p. 16, § 33). In  
addition,  any  interpretation  of  the  rights  and  freedoms  guaranteed  has  to  be  
consistent with "the general spirit of the Convention, an instrument designed to  
maintain  and  promote  the  ideals  and  values  of  a  democratic  society"  (see  the 
Kjeldsen, Busk Madsen and Pedersen judgment of 7 December 1976, Series A no.  
23, p. 27, § 53).”

78. The Inter-American Court of Human Rights has adopted a similar  approach in its 

advisory opinion,  Effect  of  Reservations  on the Entry into Force of  the American  

Convention  on  Human  Rights (Arts.  74  and  75),  Advisory  Opinion  OC-2/82, 
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September 24, 1982, Inter-Am. Ct. H.R. (Ser. A) No. 2 (1982), (1983)  22 ILM 37, 

paras. 29-33. The Inter-American Court stated in para. 29 of this Opinion that:

“The  Court  must  emphasize,  however,  that  modern  human  rights  treaties  in  
general, and the American Convention in particular, are not multilateral treaties of  
the traditional type concluded to accomplish the reciprocal exchange of rights for  
the  mutual  benefit  of  the  contracting  States.  Their  object  and  purpose  is  the  
protection  of  the  basic  rights  of  individual  human  beings  irrespective  of  their  
nationality,  both against the State  of  their  nationality  and all  other  contracting  
States.  In  concluding these  human rights  treaties,  the  States  can be deemed to  
submit themselves to a legal order within which they, for the common good, assume  
various  obligations,  not  in  relation  to  other  States,  but  towards  all  individuals  
within their jurisdiction….”

The Inter-American Court also noted that similar views about the nature of modern 

humanitarian treaties have been enunciated by the International Court of Justice in its 

Advisory  Opinion  on  Reservations  to  the  Convention  on  the  Prevention  and 

Punishment of  the Crime of Genocide,  Advisory Opinion of 28th May 1951, 1951 

I.C.J.  Reports,  15,  23.  The  Inter-American  Court  has  also  proceeded  to  adopt  a 

‘purposive approach’ in identifying the specific content of the human rights protected 

under the Inter-American Convention on Human Rights: see the Advisory Opinion of 

the Court in The Word "Laws" in Article 30 of the American Convention on Human 

Rights, Advisory Opinion OC-6/86, May 9, 1986, Inter-Am. Ct. H.R. (Ser. A) No. 6 

(1986), paras. 21-22.

79. The Inter-American Commission on Human Rights has adopted a similar approach in 

interpreting the American Declaration on the Rights and Duties and the Charter of the 

Organisation of American States (OAS): the Commission has interpreted the human 

rights provisions of these treaties, in particular that of the Charter of the OAS, which 
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establishes an international community of states for the purposes of co-operation and 

development,  as  establishing  objective  and  binding  norms,  which  should  be 

interpreted in a purposive manner. For example, see Report No. 47/96, Case 11.436, 

Victims  of  The  Tugboat  ‘13  De  Marzo’  vs.  Cuba,  October  16,  1996,  Inter-

Am.C.H.R., OEA/Ser.L/V/II.95 Doc. 7 rev. at 127 (1997), paras. 77-79.

80. A similar approach is implicit in the interpretation given to the African Charter on 

Human  and People’s  Rights  by the African Commission  on Human  and People’s 

Rights. See for example the Commission’s  Resolution on Guidelines and Measures  

for  the  Prohibition  and  Prevention  of  Torture,  Cruel,  Inhuman  or  Degrading  

Treatment  or  Punishment  in  Africa (2002)  ACHPR /Res.61(XXXII)02,  where  the 

Commission gave a purposive interpretation to Article 5 of the Charter. See also the 

Commission’s approach to the interpretation of the African Charter in The Social and 

Economic Rights Action Center and the Center for Economic and Social Rights 

v. Nigeria, Comm. No. 155/96 (2001), paras. 43-69.

81. National courts have adopted a similar approach in interpreting national constitutions. 

In  a  much-quoted passage,  Lord Wilberforce  in  the Privy Council  in  Minister of 

Home Affairs (Bermuda) v Fisher supra at 328-9 (already cited above), stated  

“…A  constitution  is  a  legal  instrument  giving  rise,  amongst  other  things,  to  
individual rights capable of enforcement in a court of law. Respect must be paid to  
the language which has been used and to the traditions and the usages which have  
given  meaning  to  that  language.  It  is  quite  consistent  with  this,  and  with  the  
recognition that rules of interpretation may apply, to take as a point of departure  
for the process of interpretation a recognition of the character and origin of the  
instrument, and to be guided by the principle of giving full recognition and effect to  
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those fundamental rights and freedoms with a statement of which the constitution 
commences.”

82. Similarly, in R v Big M Drug Mart Ltd (1985)18 DLR (4th) 321, 395-6, Dickson J 

(later  Chief  Justice  of  Canada)  stated,  with  reference  to  the  Canadian  Charter  of 

Rights 

“The  meaning  of  a  right  or  freedom  guaranteed  by  the  Charter  was  to  be  
ascertained  by  an  analysis  of  the  purpose  of  such  a  guarantee;  it  was  to  be  
understood, in other words, in the light of the interests it was meant to protect. In  
my view this analysis is to be undertaken, and the purpose of the right or freedom 
in question is to be sought by reference to the character and larger objects of the  
Charter itself, to the language chosen to articulate the specific right or freedom, to 
the  historical  origins  of  the  concept  enshrined,  and  where  applicable,  to  the 
meaning and purpose of the other specific rights and freedoms with which it  is  
associated within the text of the Charter. The interpretation should be...a generous  
rather than legalistic one, aimed at fulfilling the purpose of a guarantee and the  
securing for individuals the full benefit of the Charter's protection”.

83. Both  these  passages  were  cited  with  approval  by  Kentridge  A.J.  in  the  seminal 

decision of the South African Constitutional Court,  S v Zuma and Others 1995 (4) 

BCLR 401 (CC); 1995 (2) SA 642 (CC), at paras. 13-18. Kentridge A.J. stated at 

para. 18 of this judgment that “embodying fundamental rights should as far as its 

language permits be given a broad construction” (emphasis in the original). We 

have already referred to the application of this approach in Botswana, Namibia and 

Zimbabwe too (see paragraph 36 above).

84. The  weight  of  international  and  national  judicial  opinion  therefore  supports  an 

interpretation  of the SADC Treaty by this  Tribunal  which would give substantive 

effect  to  the  obligation  imposed  under  Article  4  upon  Member  States  to  act  in 
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accordance  with  principles  of  human  rights,  democracy  and  the  rule  of  law,  as 

protected in the custom and practice of democratic states, and codified in international 

human rights instruments in Africa and elsewhere and in the common constitutional 

aspirations of the SADC Member States.

E. DOES THE EXCLUSION OF ACCESS TO THE COURTS OFFEND THE  
RULE OF LAW ?

The obligation on SADC members regarding rule of law

85. A first basis on which it is contended that Amendment 17 violates the SADC Treaty is 

the  most  basic:  it  violates  the  rule  of  law itself.  That  it  does  so is  now usefully 

confirmed by the ZSC description (already quoted) of Amendment 17 as embodying a 

legislative (and of course executive) determination that the implementation of the land 

seizure programme should not be “obstructed” by the pending legal challenges.

86. This section will consider the content of the obligation of Member States to act in 

accordance with the rule of law and the principles of human rights and democracy, 

and  submits  that  the  GoZ is  in  clear  breach  of  these  principles  by  virtue  of  the 

exclusion or ouster of the jurisdiction of the courts in respect of takings of land under 

section  16B(3)  of  the  Zimbabwean  Constitution,  passed  by  the  Constitution  of 

Zimbabwe Amendment (No.17) Act 2005.
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The ouster effected by Amendment 17

87. Section 16B(3) of the Constitution provides as follows:

“(3) The  provisions  of  any  law  referred  to  in  section  16(1)  regulating  the  
compulsory acquisition of land that is in force on the appointed day, and the  
provisions  of  section  18(1)  and    (9)  ,  shall  not  apply  in  relation  to  land 
referred to in subsection (2)(a) except for the purpose of determining any 
question related to the payment of compensation referred to in subsection 
(2)(b), that is to say, a person having any right or interest in the land -

(a) shall not apply to a court to challenge the acquisition of the  
land by the State, and no court shall entertain any such challenge; 

(b) may, in accordance with the provisions of any law referred to  
in section 16(1) regulating the compulsory acquisition of land that is  
in  force  on  the  appointed  day,  challenge  the  amount  of  
compensation  payable  for  any improvements  effected  on the  land 
before it was acquired.

88. This provision precludes access to the courts by individuals wishing to challenge the 

form, manner or legitimacy of the compulsory acquisition of their land. It therefore 

prevents  individuals  from challenging  fundamental  deprivations  of  their  rights  to 

equality and property before the courts: it also precludes any judicial assessment of 

the  substantive  fairness  of  compulsory land  acquisition  decisions  and whether  the 

requirements of basic natural justice were respected in the decision-making process.

89. The rule of law is a fundamental requirement of human rights and democracy, all of 

which, under Article 4 of the Treaty, are considered essential to attain the objectives 

and purposes of the SADC Treaty.
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Meaning of rule of law

90. The central importance of the rule of law and its link to principles of human rights and 

democracy is also recognised in Article 4(m) of the Constitutive Act of the African 

Union, as well as in paragraphs 1 to 4 of the Grand Bay (Mauritius) Declaration and 

Plan of Action adopted at the first Organisation for African Unity (OAU) Ministerial 

Conference on Human Rights in April 1999, the Harare Commonwealth Declaration 

1991 and the Bangalore Principles of Judicial Conduct 2002.

91. The rule of law has a number of dimensions. Two are of particular importance and 

involve fundamental human rights, namely (a) the right of access to the courts – what 

is sometimes referred to as the right to protection of the law - and (b) the right to a fair 

hearing  before  a  person is  deprived  of  a  right  or  important  interest  or  legitimate 

expectation (often described as the right to ‘natural justice’ or ‘due process’). Both are 

crucial aspects of the rule of law: both are also regarded as high-priority fundamental 

individual  human  rights  which  are  well-established,  protected  and  respected  both 

within the national constitutional traditions of SADC Member States and in the case-

law of international courts applying human rights standards.

92. Volume 8(2) of Halsbury’s Laws of England (1996) under the title, Human Rights 

and Freedoms, lists at para.119, “The Right to the Protection of the Law”.  It states 

unequivocally that “For the enforcement of his civil rights an individual is entitled  

to unimpeded access to the courts”.
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93. De Smith’s Judicial Review (6th ed 2007 by H. Woolf, J.Jowell and A. le Sueur) 

states at para 4-015:

“. . .[T]he role of the courts is of high constitutional importance.  It is a function of  
the judiciary to determine the lawfulness of the acts and decisions and orders of  
public authorities exercising public functions, and to afford protection to the rights  
of the citizen.  Legislation which deprives them of these powers is inimical to the  
principle of the rule of law, which requires citizens to have access to justice ”.

94. International courts have repeatedly held that the right of individuals to have access to 

the courts to vindicate their rights is an essential component part of the rule of law. 

See  e.g.  the judgment  of  the  European Court  of  Human Rights  in  Golder  v UK 

(1975) 1 EHRR 524.

95. The Inter-American Court of Human Rights in its Advisory Opinion OC-9/87 of 6th 

October 1987,  Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and 8 of  

the  American  Convention  on  Human Rights), Inter-Am.  Ct.  H.R.  (Ser.  A)  No.  9 

(1987) interpreted Article 27(2) of the Inter-American Convention on Human Rights 

as requiring Member States to respect "essential" judicial guarantees even in periods 

of  emergency.  The  Court  also considered  that  States  Parties  had an  obligation  to 

provide effective judicial  remedies to those alleging human rights violations under 

Article 25 of the Convention. The Court states at para. 24 -  

“According to this principle, the absence of an effective remedy to violations of the  
rights recognized by the Convention is itself a violation of the Convention by the  
State Party in which the remedy is lacking. In that sense, it should be emphasized  
that, for such a remedy to exist, it is not sufficient that it be provided for by the 
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Constitution or by law or that it be formally recognized, but rather it must be truly  
effective in establishing whether there has been a violation of human rights and in  
providing  redress.  A  remedy  which  proves  illusory  because  of  the  general  
conditions prevailing in the country, or even in the particular circumstances of a  
given case, cannot be considered effective” (emphasis supplied).

96. The right of access to the courts is recognised in Article 7(1)(a) of the African Charter 

on Human and People’s Rights:

“7(1) Every  individual  shall  have  the  right  to  have  his  cause  heard.  This  
comprises:

(a) The right to an appeal to competent national organs against  
acts
violating his fundamental rights…”

The African Commission on Human and People’s Rights has interpreted Article 7(1)

(a) as requiring states to provide an opportunity for an individual to be heard by the 

national judicial authorities, a deprivation of which will constitute a violation of the 

Charter:  see  for  example  the  Commission’s  decision  in  Constitutional  Rights 

Project,  Civil  Liberties  Organisation  and  Media  Rights  Agenda  v.  Nigeria, 

African Commission on Human and Peoples' Rights, Comm. Nos. 140/94, 141/94, 

145/95 (1999), para. 33.

97. The right of access to the courts is recognized in the national constitutions of many of 

the  SADC Member  States.  For  example,  section  34  of  the  Constitution  of  South 

Africa guarantees the right of access to courts: “Everyone has the right to have any  
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dispute  that  can be resolved  by  the  application  of  law decided  in a  fair  public  

hearing before a court or, where appropriate, another independent and impartial  

tribunal or forum”. See also Article 12(1)(a) of the Constitution of Namibia.

98. The justification for this important right of access to courts was famously expressed 

by  Harlan  J  in  the  United  States  Supreme  Court  in  the  case  Boddie  et  al.  vs. 

Connecticut et al 401 US 371 (1970):  Considering that access to courts provided “an 

injection of the rule of law” into society, he said that:  

“It is to courts, or other quasi-judicial official bodies, that we ultimately look for the  
implementation of a regularized,  orderly  process  of  dispute settlement…Without  
this  guarantee  that  one  may  not  be  deprived  of  his  rights,  neither  liberty  nor  
property,  without  due process  of  law,  the  State’s  monopoly  over  techniques  for  
binding conflict resolution could hardly be said to be acceptable under our scheme 
of things. Only by providing that the social enforcement mechanism must function  
strictly within these bounds can we hope to maintain an ordered society that is also  
just. It is upon this premise that this Court has through years of adjudication put  
flesh upon the due process principle”.

99. The above paragraph was cited with approval by Ngcobo J. in the decision of the 

Constitutional  Court  of  South  Africa,  Zondi  v  MEC for  Traditional  and Local 

Government  Affairs  and  Others 2005  (3)  SA  589  (CC)  (at  para.62).   The 

Constitutional Court of South Africa found certain provisions of the Pound Ordinance 

(KwaZulu-Natal) 1947 to be inconsistent with section 34 of the Constitution, which as 

noted  above  guarantees  the  right  of  access  to  the  courts.  Under  the  Ordinance, 

landowners  were  permitted  to  bypass  the  courts  and  recover  damages  against  the 

owners of trespassing animals through an execution process involving ‘self-help’ in 

the  form of  seizure of  trespassing  animals:  no provision was made for  any court 
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intervention. This was held to be inconsistent with section 34, as it denied the right of 

access to the courts and effectively precluded the courts from determining rights and 

obligations.

100. It is submitted that the judgment of the Constitutional Court in Zondi, is of particular 

relevance  to  the  current  application.  In  the  judgment  of  the  Court,  Ngcobo  J 

emphasised  the  central  importance  in  the  South  Afrcian  constitutional  scheme  of 

values  of  the right  of  access to  the courts,  and emphasised  that  this  right  was  of 

especial  and  particular  importance  in  instances  of  sharp  social  conflict  over  land 

rights. At para. 58,  Ngcobo J commented

“Section 34 is an express constitutional recognition of the importance of the fair  
resolution of social conflict by impartial and independent institutions. The sharper  
the potential for social conflict, the more important it is, if our constitutional order 
is to flourish, that disputes are resolved by courts. As this Court said in  Lesapo:  
‘The right of access to court is indeed foundational to the stability of an orderly  
society.  It  ensures  the  peaceful,  regulated  and  institutionalised  mechanisms  to  
resolve disputes without resorting to self-help.  The right  of access to  court is  a  
bulwark against vigilantism, and the chaos and anarchy which it causes. Construed 
in this context of the rule of law and the principle against self-help in particular,  
access to court is indeed of cardinal importance’”.16

101. Having then cited the quotation from Harlan J. in the  Boddie decision of the U.S. 

Supreme Court cited above, Ngcobo J at para. 63 proceeded as follows:

“Section 34, therefore, requires… that potentially divisive social conflicts must be  
resolved  by  courts,  or  other  independent  and  impartial  tribunals.  Section  34  
recognises that it is important to do so to ensure that orderly and fair solutions to  

16 Chief Lesapo v North West Agricultural Bank and Another    2000 (1) SA 409 (CC); 
1999 (12) BCLR 1420 (CC), para 22.
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such conflicts are found, to promote social cohesion and to avoid the exacerbation 
of division and unfairness ”.

102. Later in the same judgment, Ngcobo J also stated at para 82 that

“The right of access to courts is an aspect of the rule of law. And the rule of law is  
one of the foundational values on which our constitutional democracy has been 
established.  In a constitutional  democracy founded on the rule  of  law,  disputes  
between the state and its subjects, and amongst its subjects themselves, should be  
adjudicated upon in accordance with law. The more potentially divisive the conflict  
is,  the  more  important  that  it  be  adjudicated  upon  in  court.  That  is  why  a  
constitutional democracy assigns the resolution of disputes to ‘a court or, where  
appropriate,  another independent  and impartial  tribunal  or forum.’ It  is  in  this  
context  that  the  right  of  access  to  courts  guaranteed  by  section  34  of  the 
Constitution must be understood ”.

103. Member States may of course pass laws to regulate access to their national courts. 

However, the amendments to the Zimbabwean Constitution constitute a fundamental 

deprivation of the core of the rule  of law, as it  precludes any judicial  scrutiny of 

decisions  to  take  property.   These  plainly  impact  upon the  fundamental  rights  of 

individuals.  That  has  the  effect  of  ensuring  that  no  real  protection  exists  for  the 

individuals affected by the compulsory land acquisition programme against any abuse 

which may occur in how it is administered and implemented. As such, the relevant 

sections constitutes a fundamental  impediment  to the development  of the ‘ordered 

society’ described by Harlan J. in the extract above, and represent a negation of the 

objectives, purposes and principles of the SADC Treaty and expressly violates Article 

4 of the Treaty.
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The African Charter on Human and People’s Rights

104. The ouster  clause  is  also clearly  incompatible  with  Article  7(1)(a)  of  the  African 

Charter  on  Human  and  People’s  Rights.  In  interpreting  that  Article,  the  African 

Commission  on  Human  and  People’s  Rights  has  similarly  placed  considerable 

importance  on the  fundamental  nature  of  the  right  of  access  to  courts,  especially 

where violations  of human rights  are alleged,  and have emphasised that  this  right 

should be respected even in situations even where sharp social and political conflict 

exists.  In  its  decision  in  Constitutional  Rights  Project,  Civil  Liberties 

Organisation  and  Media  Rights  Agenda  v.  Nigeria,  African  Commission  on 

Human and Peoples' Rights, Comm.  Nos. 140/94, 141/94, 145/95 (1999), ouster 

clauses  introduced  under  the  decree  powers  of  the  Nigerian  military  government 

prevented  Nigerian  courts  from  proceeding  to  hear  cases  initiated  by  publishers 

against  the search of their  premises  and the suppression of their  newspapers.  The 

Commission considered that these ouster clauses  rendered local judicial  remedies 

non-existent, ineffective or illegal, creating a situation in which the judiciary could 

provide no check on the executive branch of the government,  which constituted a 

violation of Article 7(1)(a) of the Charter. The Commission commented at para. 33

“To  have  a  duly  instituted  court  case  in  the  process  of  litigation  nullified  by  
executive  decree  forecloses  all  possibility  of  jurisdiction  being  exercised  by  
competent national organs…Citizens who cannot have recourse to the courts of  
their country are highly vulnerable to violation of their rights.”
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105. Similarly,  in  Civil  Liberties  Organisation  v.  Nigeria,  African  Commission  on 

Human  and  Peoples'  Rights,  African  Commission  on  Human  and  Peoples' 

Rights, Comm. No. 151/96 (1999), the Commission again found ouster clauses that 

precluded access to courts to challenge decrees which suspended the Constitution and 

dissolved political parties to be contrary to Article 7(1)(a) of the Charter. At para. 17, 

the  Commission  also was very critical  of  the use of  ouster  clauses  in  general  by 

African states:

“The  Commission  must  take  this  opportunity…  to  recommend  an  end  to  the  
practice  of  removing  entire  areas  of  law  from the  jurisdiction  of  the  ordinary 
courts”.

At para. 18 of its decision, the Commission also noted that the Nigerian Government 

had claimed in oral statements before the Commission, that “as a developing nation, 

we do not have enough resources to man these law courts very well.” This was 

given as a justification for the use of the ouster clauses and the substitution of the 

jurisdiction  of  the  courts  by  special  tribunals.  Another  justification  given  by  the 

Nigerian  government  was  that  a  breakdown of  law  and  order  had  caused  a  high 

volume of cases. At para. 23 of its decision, the Commission responded – 

“if the domestic courts are overburdened, which the Commission does not doubt,  
the Commission recommends that Government consider allocating more resources  
to them. The setting up of a parallel system has the danger of undermining the  
court system and creates the likelihood of unequal application of the laws”.

106. The Commission itself has already held a legislative ouster in Zimbabwe to violate 

the Charter. In its decision in Zimbabwe Human Rights NGO Forum/Zimbabwe, 
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African Commission on Human and Peoples' Rights, Comm. No.  245/2002, the 

Commission took the view that a clemency order introduced to pardon ‘every person 

liable  for  any  politically  motivated  crime  …’ had  effectively  foreclosed  the 

complainant or any other person from bringing criminal action against persons who 

could have committed the acts of violence during the period in question and upon 

which this communication is based. By so doing, the complainant had been denied 

access to judicial remedies. The Commission commented at para. 171

“The general obligation is on States Parties to the different human rights treaties to  
ensure  through  relevant  means  that  persons  under  their  jurisdiction  are  not  
discriminated  on  any  of  the  grounds  in  the  relevant  treaty.  Obligations  under  
international  human rights  law are  generally  addressed  in the  first  instance  to  
States. Their obligations are at least threefold: to respect, to ensure and to fulfill the  
rights  under  international  human  rights  treaties.  A  State  complies  with  the  
obligation to respect the recognised rights by not violating them. To ensure is to  
take  the  requisite  steps,  in  accordance  with  its  constitutional  process  and  the 
provisions  of  relevant  treaty  (in  this  case  the  African  Charter),  to  adopt  such  
legislative or other measures which are necessary to give effect to these rights. To  
fulfill the rights means that any person whose rights are violated would have an  
effective  remedy  as  rights  without  remedies  have  little  value.  Article  1  of  the  
African Charter requires States to ensure that effective and enforceable remedies  
are available to individuals in case of discrimination…”

At para. 174, the Commission also commented -  

“For there to be equal protection of the law, the law must not only be fairly applied  
but must be seen to be fairly applied. Paragraph 9 (3) (a) of the Declaration on the  
Right and Responsibility of Individuals, Groups and Organs of Society to Promote  
and Protect Universally Recognized Human Rights and Fundamental Freedoms  
(UN General Assembly Resolution 53/144) provides that everyone must be given the 
right  to  complain  about  the  policies  and  actions  of  individual  officials  and 
governmental bodies with regard to violations of human rights and fundamental  
freedoms, by petition or other appropriate means, to competent domestic judicial,  
administrative or legislative authorities or any other competent authority provided  
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for by the legal  system of  the State,  which should render  their  decision  on the  
complaint without undue delay.”

107. Therefore, it is submitted that ouster clauses of a scope and extent similar to that of 

new section 16B of the Zimbabwean Constitution should be considered to be a denial 

of the right to access the courts under the SADC Treaty.  Such provisions prevent 

individuals from challenging alleged deprivations of their rights before the courts and 

preclude any judicial assessment of the substantive fairness of the decision-making 

process in question. It is further submitted that the application of such ouster clauses 

runs counter to the decisions of national and international tribunals set out above and 

may violate Article 7(1)(a) of the African Charter. As such, it is submitted that the 

insertion of new Section 16B into the Zimbabwean Constitution is not in accordance 

with the terms of Article 4 of the SADC Treaty.

Deprivation of a fair hearing

108. In  addition  to  the  rule  of  law  providing  access  to  justice  through  the  courts,  as 

discussed above, it also requires what is referred to as a fair hearing (also known as 

“natural justice” or “due process”) before a person is deprived of a right, interest or 

legitimate expectation.   The right to a fair hearing before an impartial tribunal is in 

itself  expressly  set  out  as  a  fundamental  human  right  in  many  constitutions  and 

international  instruments.   A  growing  constitutional  tradition  of  SADC  Member 

States subsumes this right under the general the right to “administrative justice” ( see 
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Article 18 of the Constitution of Namibia and section 33 of the Constitution of South 

Africa which guarantee everyone the right to administrative action that is reasonable, 

lawful and procedurally fair).

109. Even, however,  in countries such as the United Kingdom, which do not have any 

constitutional text that requires adherence to the rule of law or to access to courts or to 

a fair hearing, and where Parliament is regarded as supreme (and thus in a position 

theoretically to deprive a person of a fair hearing or to access to the courts), the courts 

have  recognized  an  implied  right  to  a  fair  hearing  and  have  striven  to  deprive 

legislation which denies access to a fair hearing, or to the courts, of virtually any force 

of law.

110. On page 36 of the the Zimbabwe Supreme Court judgment in  Campbell, the court 

cited and accepted as authority to the contrary, cases which upheld legislation which 

precluded recourse to the courts (such as the UK House of Lords, Smith v. East Elloe 

RDC [1956] A.C. 736 – cited at p.36).  With respect, these cases are now discredited 

and have been overtaken by later decisions to the contrary.  They were determined 

more than 50 years ago, under a (domestic) Westminster constitutional system, with 

no entrenched Bill of Rights and no judicial testing right.

111. In  the  celebrated  case,  Anisminic  Ltd.  v.  Foreign  Compensation  Commission 

[1969]  2  A.C.  147 the  House of  Lords  held  that  a  statute  which  provided  that  a 

Commission’s decisions were “not to be called in question in any court of law” 
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could not prevent a court from reviewing the Commission for “jurisdictional error”, a 

concept which included the failure to provide a fair hearing (‘natural justice’).

112. A  similar  approach  has  been  taken  by  the  Privy  Council,  when  interpreting 

constitutional  instruments  of  the  Commonwealth.  In  Attorney  General  of  the 

Commonwealth  of  the  Bahamas  vs.  Ryan [1980]  A.C.  718,  the  Privy  Council 

examined the effect of such an ouster clause under the Bahamas Nationality Act 1973. 

Lord Diplock, for the Board, stated that

“It is by now well-established law that to come within the prohibition of appeal or  
review by an ouster clause of this type, the decision must be one which the decision-
making  authority,  under  this  Act  the  Minister,  had  jurisdiction  to  make.  If  in  
purporting to make it he has gone outside his jurisdiction, it is ultra vires and is not  
a "decision" under the Act. The Supreme Court, in the exercise of its supervisory 
jurisdiction over inferior tribunals, which include executive authorities exercising  
quasi-judicial powers, may, in appropriate proceedings, either set it aside or declare  
it to be a nullity: Anisminic Ltd. v. Foreign Compensation Commission [1969] 2 
A.C. 147.

It  has  long  been  settled  law  that  a  decision  affecting  the  legal  rights  of  an  
individual which is arrived at by a procedure which offends against the principles  
of natural justice is outside the jurisdiction of the decision making authority. As 
Lord Selborne said as long ago as 1885 in Spackman v. Plumstead District Board 
of Works (1885) 10 App.Cas. 229, 240: "There would be no decision within the  
meaning of the statute if there were anything ... done contrary to the essence of 
justice." See also Ridge v. Baldwin [1964] A.C. 40. 

Their  Lordships,  in  agreement  with  all  the  judges  in  the  courts  below,  would  
therefore conclude that the ouster clause in section 16 of the Bahamas Nationality  
Act  1973  does  not  prevent  the  court  from  inquiring  into  the  validity  of  the  
Minister's decision on the ground that it was made without jurisdiction and is ultra  
vires.”
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113. Finally,  a  significant  development  in  the United  Kingdom should be noted.   In  a 

country  without  a  written  constitution  the  courts,  adhering  to  the  doctrine  of  the 

sovereignty of Parliament, have never, when interpreting domestic law, struck down a 

statute as unconstitutional.  However, recent obiter dicta in the House of Lords have 

held that the English courts may well possess the authority to strike down a statute 

that precluded judicial review.  In Jackson v. Attorney- General [2005] UKHL 56; 

[2006] 1 A.C. 262, Lord Steyn (at  para.102) said that,  although the supremacy of 

Parliament was still the general principle of the UK constitution:

 “The  judges  created  this  principle.   If  that  is  so,  it  is  not  unthinkable  that  
circumstances could arise where the courts may have to qualify [that] principle.  [If  
there were] an attempt to abolish judicial review or the ordinary role of the courts,  
the  [courts]  may have  to  consider  whether  this  is  a  constitutional  fundamental  
which even a sovereign Parliament . . . cannot abolish”.

Lord Hope said (at para.107):

“The rule of law enforced by the courts is the ultimate controlling factor on which  
our constitution is based” and

Baroness Hale said (at para.159):

“The courts will treat with particular suspicion (and might even reject) any attempt 
to subvert the rule of law by removing governmental action affecting the rights of  
the individual from all judicial powers”.

114. It  is  submitted  that  the Tribunal  stands in a simpler,  and stranger,  position.   It  is 

analogous to that of the apex court applying an entrenched Bill of Rights.  No such 

court, unless abdicating its constitutional duty, would hold (we submit) Amendment 
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17 to comply with the rule of law.  Now that Zimbabwe’s highest domestic court has 

confirmed  that  the  very  purpose  of  Amendment  17  was  to  suppress  pending 

challenges to it by the owners of the 157 pieces of land listed in Schedule 6, there can 

be no debate.  Zimbabwe’s Treaty obligations do not permit such a course.

F. DISCRIMINATION

Amendment 17 only hits ‘white’ farmers

115. Amendment 17 and its enforcement offend against the Treaty on a second ground: it 

targets  not  absentee  or  inefficient  or  large-scale  farmers,  or  any  other  category 

determined  on  a  defensible,  non-arbitrary  basis.   It  targets  only  white  farmers, 

irrespective of their attributes, land-use and circumstances.  And, the papers show, 

conversely a class of chefs are benefitted.

116. Thus the present situation stands in sharp contrast to that addressed by the (then) Full 

Court of the ZSC in 2000, to which we have already referred.17  The court there noted, 

having dealt with the history of land injustice in Zimbabwe and the obvious need for a 

land reform policy under the rule of law,

“We are not entirely convinced that the expropriation of white farmers, if it is done 
lawfully and fair compensation is paid, can be said to be discriminatory.  But there  

17 Commercial Farmers Union v Minister of Lands    2001 (2) SA 925 (ZSC): see para 
9 above (emphasis supplied).
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can  be  no  doubt  that  it  is  unfair  discrimination...  to  award  the  spoils  of  
expropriation primarily to ruling party adherents”.18

That  is  exactly  the  case  here.  Our  attack  based  on  discrimination  is  essentially 

fourfold:  Schedule  6  is  inherently  arbitrary,  being  related  to  no  categorisation 

entailing land usage, size or the like; in fact, it as an unchallenged fact applies only to 

people of a perceived colour; even that is entirely arbitrary. This is because the GoZ 

has drawn back from a system of race classification (such as those devised in Nazi 

Germany  or  apartheid  South  Africa)  and  because  only  a  class  of  the  politically 

selected benefits.

117. That  the  actions  of  the  Government  of  Zimbabwe  in  expropriating  land  for 

resettlement purposes has been based solely or primarily on considerations of race and 

ethnic origin, as well as the political affiliation of the intended beneficiaries.  It is 

being directed at white farmers. It is applied for the benefit of a class of politically-

connected beneficiaries, or chefs.  Farms owned by persons or companies categorised 

as white farmers were the target of the fast track land acquisition programme, and the 

amendment  to  the  Constitution  of  Zimbabwe  in  September  2005.   Even  if  the 

intention of the fast track land acquisition programme was to redress the wrongs of 

the past (a fact which cannot be admitted because of the distribution of farms to the 

politically  connected,  rather  than  the people  generally),  in  reality  it  was  aimed  at 

persons who owned land because they were white.   It  mattered  not whether  they 

acquired the land during the colonial period or after independence, with the consent of 

the Government;  it  mattered not whether the farm was acquired from the colonial 

18At 937IJ.
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government or as a normal commercial transaction for which value was paid.  The 

sole criteria for identification of the rural land acquired for resettlement purposes was 

that the registered owner was always perceived to be a white farmer.

118. In the founding papers in this matter, paragraph 30, page 24, Campbell states:

“From  many  public  statements  made  by  the  President  of  Zimbabwe  and  by  
Ministers and senior officials of the Government of Zimbabwe, it is the unequivocal  
stance  of  the  Government  of  Zimbabwe  that  the  intention  of  the  present  land 
reform programme is to remove all members of one group of citizens exclusively by 
reference  to  race,  namely  ‘white’  farmers,  from  the  commercial  farms  and  to  
allocate those farms to ‘black’ Zimbabweans.  For that reason the identification  
and  compulsory  taking  of  their  property  amounts  to  unfair  and  unlawful  
discrimination.   (It  is  also  the  tree,  because  the  Government  of  Zimbabwe has  
(understandably, given antecedents such as those in South Africa under apartheid)  
held back from introducing any system of race classification, and because it fails to  
address the position of landowners of mixed race or of Asian extraction).  Section  
23 of the Constitution of Zimbabwe has been violated.  The acquisition is therefore  
invalid and of no force or affect on this ground alone ”.

119. On behalf  of the Government  of Zimbabwe,  Minister  Mutasa,  in response to  this 

statement of facts, states in paragraph 23.1:

“The acquisition of the Applicants’s farm is not based on racial grounds but was in  
line with the objective of the Land Reform Programme which was to make land  
available to those who were disadvantaged by colonial land laws ”.

120. In paragraph 33, page 25, Campbell points out that by the time Amendment 17 was 

promulgated on 14 September 2005, there were just over 500 white farmers remaining 

in Zimbabwe.  By then most had been driven from the land.  He specifically avers that 

Amendment 17 was, in the circumstances, a vindictive measure of ethnic cleansing.
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121. In his second paragraph 23.3, Minister Mutasa states:

“The  introduction  of  Amendment  (No  17)  was  not  meant  to  victimise  white  
farmers”.

122. In paragraph 40, page 29, Campbell says:

“In addition, the applicants seek a declarator that in its effect and implementation  
the  identification  of  Mount  Carmell  in  Chegutu  is  racially  discriminatory,  and 
therefore invalid.  This contention is based on the facts set out hereunder that if not  
from  the  year  2000,  at  least  from  the  year  2002,  the  process  of  acquiring 
agricultural  land in Zimbabwe for  resettlement purposes  by the Government of  
Zimbabwe was directed solely at so-called white persons, regardless of any other 
factors  such as  their  proper  use  of  the  land,  their  contribution  to  the  national  
economy,  their  citizenship,  their  length  of  residence  in  Zimbabwe or  any other  
factor other than the colour of their skin”.

123. The  answer  to  the  Government  of  Zimbabwe  to  this  allegation,  through  Minister 

Mutasa, is contained in paragraph 30 where he states:

“30.1 Government of Zimbabwe has applied the law and has not discriminated  
against anybody.  The right to equal treatment of the law and the right not  
to the discriminated against had been adequately canvassed above.

30.2 The  land  reform  is  for  the  benefit  of  people  disadvantaged  under  
colonialism.  It is within that context that Applicants farm was identified  
the  acquisition  by  Government.   The  benefits  far  outweigh  the  
inconveniences cited by the Applicants”.

124. This answer must of course be read in the light of the known fact that the farm in 

question is to be allocated to Minister Shamuyarira, as indeed most farms in the area 
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have been allocated to senior political or judicial officials, or senior members of the 

armed services, see paragraph 73, pages 40-42.  It is certainly not conceded that these 

persons  were  disadvantaged  under  colonialism.   Minister  Mutasa  in  paragraph 59 

merely states that the list is not exhaustive and that allocations were done in terms of 

the law of Zimbabwe.  But he does not deny the basic facts in the list as to the identity 

and position of the beneficiaries.

125. In paragraph 83.31, page 60, Campbell states:

“The empirical evidence shows that the sole basis for identification of agricultural  
land for resettlement purposes in the Chegutu district has been and continues to be  
predicated exclusively on race”.

The  response  of  the  Government  of  Zimbabwe,  through  Minister  Mutasa,  in 

paragraph 93, is to say that not all Whites have been deprived of their land.  He says 

that the acquisition is not vindictive and is not based on racial political affiliation, and 

therefore does not breach any human rights or the SADC Treaty.

126. Before the Tribunal is an affidavit by Izak Daniel Nel (Annexure WMC 22 at page 

317). In that statement he refers to a meeting with Minister Mutasa where the Minister 

made  derogatory  and  racial  comments  against  white  persons  who  were  farming. 

Those allegations are not denied by Minister Mutasa and must therefore be taken as 

an  accurate  statement  not  only  of  what  the  Minister  said  but  also  of  his  general 

attitude.
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127. Furthermore, there is Annexure WMC 25 which sets out a large number of utterances 

by those responsible for policy in Zimbabwe showing clearly that the policy of land 

acquisition  was  premised  on  a  racial  basis.   The  response  of  Minister  Mutasa, 

paragraph 111, claims that the statements  do not necessarily reflect  racism but an 

expression of bitterness and frustration.  He then makes it clear that the policy of the 

Government of Zimbabwe is to only allow white farmers to apply for land, and not to 

own land.  He says:

“However  it  must  be  pointed  out  that  the  Government  still  extends  a  hand  of  
reconciliation and has invited white farmers who still  want to farm to apply for  
land.   The  Applicants  and  their  colleagues  should  apply  for  land  and  their  
applications will be considered accordingly”.

However,  this  response  by  the  Minister  is  similar  to  that  which  he  gave  in  the 

Supreme Court of Zimbabwe, see paragraph 9, page 131.  The response of Campbell 

to this is in paragraph 11.13.7 on page 140.  He makes it clear that his application for 

an allocation of land has not even been considered by the Government of Zimbabwe.

128. The evidence presented to this Tribunal shows as a fact that the decision as to whether 

or not agricultural raw land in Zimbabwe is to be expropriated is determined by the 

race or country of origin of the registered owner.  In terms of a policy designed to 

redress  the  ownership  of  land  created  during  the  colonial  period,  the  GoZ  has 

determined  that  no  persons  of  white  colour  or  European  origin  was  to  retain 

ownership of a farm, and all such farms were to be expropriated.  The fact that this 

could not be done through the normal procedures between 2000 and 2005 lead to the 
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enactment of Amendment 17, which was the ultimate legislative tool used by the GoZ 

to seize all the white owned farms.

129. Further  to  this  policy,  it  is  only  white  farmers  who  have  been  identified  the 

prosecution  for  failing  to  leave  farms  that  were  listed  in  Amendment  17.   The 

prosecution has intended as the ultimate means of removal physically of the white 

farmers from the land.

130. It is the contention on behalf of the Applicants that the actions of the GoZ, whether by 

administrative, executive or legislative action, are predicated solely on considerations 

of race and place of origin.  This national policy of racism offends the SADC Treaty 

and the jus cogens of international law.  No matter the motive, this action based solely 

on race or place of origin offends the Treaty.

131. The issue of racial discrimination was specifically raised before the Supreme Court of 

Zimbabwe as being a basis for relief been granted to the Applicants.  The Supreme 

Court of Zimbabwe, dismissed the argument, page 17 of its judgement, solely on the 

basis  that  Amendment  17,  and  section  16B(2)(a)  which  it  introduced  into  the 

Constitution of Zimbabwe, made no reference to the race or colour of the owners of 

the land acquired.  With respect, that approach is flawed.  The mere fact that race or 

colour is – unsurprisingly – not explicitly stated in a statute itself does not show that 

the legislative aim is not based on considerations of race or colour.
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132. This Tribunal must determine the question on the facts before it, and, again, applying 

the  Treaty,  not  what  the  ZSC considers  to  be  the  domestic  constitutional  law  of 

Zimbabwe. The facts before the Tribunal show a clear legislative intent directed only 

at white farmers. Minister Mutasa’s own words to Nel, undenied by him, confirms 

this.  Mutasa’s general denial does not assist him.  His argument - for it is only that - 

that not  all white farmers have (yet ?) been targeted, misses the point.  Schedule 6 

only  strikes  at  white  farmers,  no  other  rational  categorisation  is  apparent,  and  it 

advances a select class of chefs.

133. The lack of facial discrimination - i.e. an express reference to race - is not material.  It 

is enough that Amendment 17 trenches upon fundamental rights and “operates to the 

peculiar disadvantage of a suspect class ”.19  Indirect discrimination, in the form of 

unequal treatment without express discrimination, is still discrimination repugnant to 

an equality provision such as that in the Treaty.20

Absolute prohibition in SADC Treaty of racial discrimination

134. The  prohibition  against  discrimination  on  the  grounds  of  race  or  ethnic  origin 

contained in Article 6 of the SADC Treaty is absolute.  Sub-article 2 reads:

“SADC and Member States shall not discriminate against any person on grounds  
of gender, religion, political views, race, ethnic origin, culture, ill health, disability,  
or such other ground as may be determined by the Summit”.

19Corpus Iuris Secundum    vol 16B para 714.

20 Cf. Pretoria City Council v Walker 1998 (2) SA 363 (CC); Jordan v S 2002 11 
BCLR 1117 (CC) para [9]. Zondi v MEC 2005 4 BCLR 347 (CC) at para [90].
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135. This accords with the similar absolute prohibition that is set out in clause 1, sub-

clause 3 of the Charter of the United Nations, which sets out one of the fundamental 

objectives of that body as follows:

“To  achieve  international  cooperation  in  solving  international  problems  of  an 
economic,  social,  cultural,  or  humanitarian  character,  and  in  promoting  and  
encouraging  respect  for  human  rights  and  for  fundamental  freedoms  for  all  
without distinction as to race, sex, language, or religion”.

136. Racial discrimination contradicts the 1776 United States Declaration of Independence, 

the 1789 Declaration of the Rights of Man and of the Citizen issued during the French 

Revolution and the 1948 Universal Declaration of Human Rights, signed after World 

War II, which all postulate equality between all human beings.  It is prohibited in 

clause 1 of the Proclamation of Teheran 1968, and Article 1 of the Cairo Declaration 

on Human Rights in Islam 1990.  It is prohibited by Article 2 of the African Charter 

of Human Rights and Article 14 of the European Convention on Human Rights.  It is 

specifically  dealt  with  in  the  International  Convention  on  the  Elimination  of  All 

Forms of Racial Discrimination 1965, see especially clause 5(v).

Prohibition on racial discrimination now   jus cogens  
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137. The prohibition against discrimination based on race or origin has become jus cogens. 

It  ranks  with  crimes  against  humanity,  torture21 and  the  execution  of  minors22, 

genocide and slavery as being so contrary to the norms upon which any nation is 

founded and governed and thus to be contrary to fundamental international law.23

138. The principle of jus cogens is enshrined in Article 53 of the Vienna Convention on the 

Law of Treaties:

“For  the  purposes  of  the  present  Convention,  a  peremptory  norm  of  general  
international  law  is  a  norm  accepted  and  recognised  by  the  international  
community of States as a whole as a norm from which no derogation is permitted  
and which can be modified only by a subsequent norm of general international law  
having the same character”.

The International Court of Justice has recognised that this provision merely restates 

existing international law.24

21 Prosecutor   v   Furund     ija   ,   International   Criminal   Tribunal   for   the   Former 
Yugoslavia, 2002, 121 International Law Reports 213.

22 The Michael Domingues Case: Report on the InterAmerican Commission on 
Human Rights, Report No. 62/02, Merits, Case 12.285 (2002).

23 Jones   v   Ministry   of   the   Interior   AlMamlaka   AlArabiya   AS   Saudiya   (The    
Kingdom of Saudi Arabia) and Others [2006] UKHL 26; [2006] 2 WLR 1424.

24 Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (SouthWest Africa) notwithstanding Security Council Resolution 276 
(1970) (Advisory Opinion) [1971] ICJ Reports 16 at 47. 
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139. Accordingly, it is a norm which cannot be derogated from no matter the excuse or 

reason.25

140. Significantly,  the  domestic  Constitutions  of  all  members  of  SADC  prohibit 

discrimination based on race or country of origin.  This affords domestic recognition 

to what is a peremptory norm of international law.  In the present matter this Tribunal 

is concerned with the prohibition that appears in the SADC Treaty,26 reflecting as it 

does  the  jus  cogens of  international  law.   It  is  submitted  that  this  Tribunal  in 

developing  its  own  Community  jurisprudence27 will  have  regard  to  the  general 

principles  and  rules  of  public  international  law  as  well  as  the  treaties  mentioned 

above.  To the extent permissible, this Tribunal will have regard to the norm of laws 

within the member States.

141. Undoubtedly racial  discrimination  was an inherent  aspect  of colonial  government. 

But the members of SADC (and the international community generally) intended to 

rise above that level and to ensure that equality was afforded to all persons, regardless 

of  race  or  ethnic  origin,  in  independent  and  post-colonial  African  countries.   No 

reservation was made in the SADC Treaty to allow actual or perceived consequences 

25 Sampson v Federal Republic of Germany    250 F.3d 1145 (7th Cir. 2001) following 
Siderman de Blake v Republic of Argentina, 965 F.2d 699, 714 (9th Cir. 1992) and 
Princz v Federal Republic of Germany, 26 F.3d 1166 (D.C. Cir. 1994)

26Article 14 of the Protocol, as read with Article 21(a).

27Article 21(b) of the Protocol.
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of racial discrimination during the colonial era to be resolved on the basis of race or 

ethnic origin.

Conclusion

142. Amendment 17 plainly discriminates on racial grounds.  Conversely it favours a class 

of  beneficiaries  –  significantly  called  “A1” beneficiaries  –  on a  basis  of  political 

connection  and favour.  It  is  thus wholly arbitrary (and hence on this  basis  too in 

conflict with the rule of law) as well as racially discriminatory. It is submitted that on 

this separate basis, too, Amendment 17 and its enforcement by the GoZ offends the 

Goz’s SADC Treaty obligation not to discriminate on a basis, whether overt or in 

effect, which is racial or ethnic in substance.

G. COMPENSATION

The failure to provide compensation

143. A further basis for the relief sought is that both Amendment 17 itself and the conduct 

of the GoZ in relation to the Applicants are in breach of the Treaty as regards the lack 

of any or adequate compensation.

144. The facts relating to the issue of the payment of compensation are simple and not in 

dispute.  If the property was lawfully acquired by the GoZ by virtue of the enactment 
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of Amendment 17 on 14 September 2005, then a period in excess of 30 months has 

since  passed  without  any  steps  being  taken  by  the  GoZ  to  assess  and  pay 

compensation for the property so acquired.

145. It is not an issue between the present parties that:

(a) no compensation has been paid in respect of either the land acquired or the 

improvements to that land;

(b) no assessment of compensation has been made by anybody representing the 

Government of Zimbabwe, and certainly that the procedures laid down in the 

legislation in Zimbabwe have not been adhered to;

(c) the Government of Zimbabwe does not have the financial resources to pay all 

the  compensation  due  in  respect  of  farms  acquired  since  2000,  and  in 

particular those acquired by virtue of Amendment 17.

The issues on compensation

146. It  is  on that  factual  basis  that  this  Tribunal  must  examine  the  issues  that  fall  for 

determination with regards to the issue of compensation, in particular with reference 

to any breach of the Treaty obligations of the GoZ or the rights of the Applicants 

under the Treaty.  It is respectfully submitted that the issues for determination are:
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(a) Whether the provisions of Amendment 17 constitute an arbitrary deprivation 

of property, in conflict with SADC Treaty obligations.

(b) Whether the failure of the Government of Zimbabwe to pay compensation to 

the  First  Applicant,  now  some  2 years  after  the  alleged  acquisition, 

invalidates or otherwise affects the acquisition of the farm in question.

(c) Whether the GoZ in all circumstances has breached its Treaty obligations in 

dealing with the issue of compensation for the acquisition of the farm of the 

First Applicant?

The Treaty obligations on compensation

147. In the preamble to the SADC Treaty, the signatory States (including the Republic of 

Zimbabwe) were mindful of the need to involve the people of the region centrally in 

the  process  of  development  and  integration,  particularly  through the  guarantee  of 

democratic rights, observance of human rights and the rule of law.  In Article 4, the 

Community and the Member States undertook to act,  inter alia, in accordance with 

the principles of human rights, democracy and the rule of law, as well as the concept 

of equity.  In terms of Article 6, Member States undertook to adopt adequate measures 

to promote the achievement of the objectives of SADC, and to refrain from taking any 

measure likely to jeopardise the sustaining of its principles, the achievement of its 

objectives and the implementation of the provisions of the Treaty.
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148. In terms of Article 12 of the Universal Declaration of Human Rights, international 

law guarantees that no one shall be subjected to arbitrary interference with his or her 

privacy,  family,  home  or  correspondence,  nor  to  attacks  upon  his  honour  and 

reputation.   Everyone  has  the  right  to  the  protection  of  the  law  against  such 

interference or attacks.

149. It is submitted that the principles of SADC incorporate this guarantee.  All Member 

States are accordingly obliged to ensure not only that no person within a member 

State is subjected to arbitrary interference with his home, but that each Member State 

enacts effective laws to protect against such interference. The GoZ has plainly, on the 

affidavits, failed to do this.  Indeed, Amendment 17 to the Constitution in September 

2005 allowed such an interference, and takes away any protection of law against such 

interference.

Other international instruments regarding right to compensation

150. Furthermore, Article 17 of the Universal Declaration of Human Rights guarantees the 

right that no person shall be arbitrarily deprived of his property.  The very fact that a 

person in Zimbabwe, such as the First Applicant, is deprived of his property merely 

because it is one of many thousands listed in one or more of 157 Government Gazette 

notices is arbitrary, and contrary to international law.  Clearly,  this principle forms 

part of the core values of the SADC Treaty obligations and rights.
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151. These principles accord with the one of the earliest statement of human rights, being 

the Declaration of the Rights of Man and of the Citizen (Paris, 1789), article 17 of 

which states:

“17. Since property is an inviolable and sacred right, no one shall be deprived  
thereof  except  where  public  necessity,  legally  determined,  shall  clearly 
demand  it,  and  then  only  on  condition  that  the  owner  shall  have  been  
previously and equitably indemnified”

152. Significantly, Article 14 of the African Charter on Human and Peoples Rights (1981) 

guarantees the right to property.  That right can only be interfered with in the interest 

of the public need and the general interest of the community.  Such interference must 

be in accordance with the provisions of the appropriate laws.  Furthermore, Article 21 

of the African Charter specifically gives the right to compensation where there has 

been a spoliation.  It is submitted that this accords with the international norm that any 

public taking of property has an inherent obligation on the taking authority to pay 

compensation.

153. In dealing with the issue of compensation for the compulsory acquisition of property, 

the Constitutional Court of South Africa has noted:

“An examination of international conventions and foreign constitutions suggests  
that a wide range of criteria for expropriation and the payment of compensation  
exists.  Often  the  criteria  for  determining  the  amount  of  compensation  are  not  
mentioned in the  constitutions  at  all.  Where the  nature of  the compensation is  
mentioned,  a  variety  of  adjectives  is  used  including  'fair',  'adequate',  'full',  
'equitable and appropriate' and 'just'.  Another approach adopted is to provide that  
the amount of compensation should seek to obtain an equitable balance between 
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the  public  interest  and the interests  of  those  affected.   Some constitutions,  too,  
prescribe  that  the  compensation  must  be  prompt  or  made  prior  to  the  
expropriation”.28

While  the  precise  formulations  of  the  principle  might  change,  the  principle  of 

compensation for property that is expropriated is now at a fundamental right under 

international human rights law.  

The answer by the Government of Zimbabwe

154. The Government of Zimbabwe does not dispute that right.

Mutasa page 18, paragraph 20
page 19, paragraph 22.1
page 45, paragraphs 79 and 80
page 49, paragraph 88
page 58, paragraph 107

Indeed, Mutasa on page 60, paragraph 110.4, recognises that this is in accordance 

with the norms of law in Zimbabwe and elsewhere.

155. However, Mutasa disputes the extent of the concomitant obligation and seeks to argue 

that  the obligation to  pay for the land itself  was accepted by the colonial  powers 

(Great Britain and the United States) at the Lancaster House Conference, and since 

they allegedly have reneged on that undertaking the Government of Zimbabwe has no 

28Ex parte Chairperson of the Constitutional Assembly: In Re Certification of the    
Constitution of the Republic of South Africa.
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such obligation,  especially  as  the  Applicants  and other  white  farmers  obtain  their 

property as a benefit of the colonial system.

Mutasa page 19, paragraph 22.2
page 24, paragraphs 28.1 and 28.2
pages 50-51, paragraph 90

He asserts that the Land Reform Programme, Annexure D, is intended to correct the 

colonially engineered land ownership in equities, pages 31-32, paragraph 47.

156. It must also be pointed out that throughout his affidavit, Mutasa emphasises that the 

purported purpose of the Land Reform Programme was to obtain land for resettlement 

purposes - certainly not to acquire improvements to the land.  This is borne out by the 

document Annexure D, and in particular the following passages from his affidavit:

Mutasa page 53, paragraphs 93.2 and 93.3
pages 60-61, paragraphs 111 and 112

although throughout his affidavit he refers to the acquisition of land. Yet the effect 

has been to take land and improvements without proper compensation for either.

The legislative regime in Zimbabwe on compensation
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157. The legislative regime in Zimbabwe relating to these matters is to be found in the 

following provisions:

(a) The Constitution of Zimbabwe:

“16 Protection from deprivation of property

(1) Subject to section sixteen A, no property of any  
description or interest or right therein shall be compulsorily  
acquired except under the authority of a law that -

(c) subject  to  the  provisions  of  
subsection  (2)29,  requires  the  acquiring  authority  to  
pay  fair  compensation  for  the  acquisition  before  or  
within a reasonable time after acquiring the property,  
interest or right; and

16A Agricultural land acquired for resettlement

(1) In  regard  to  the  compulsory  acquisition  of 
agricultural land for the resettlement of people in accordance  
with a programme of land reform, the following factors shall  
be regarded as of ultimate and overriding importance -

(a) under  colonial  domination  the 
people of Zimbabwe were unjustifiably dispossessed of 
their land and other resources without compensation;

(b) the people consequently took up 
arms  in  order  to  regain  their  land  and  political  
sovereignty,  and  this  ultimately  resulted  in  the  
Independence of Zimbabwe in 1980;

29 Subsection (2) of section 16 was repealed by section 2 of Act 5/2000 with effect 
from 19 April 2000 (when section 16A was introduced into the Constitution) and 
accordingly   this   provision   does   not   exist   in   the   current   Constitution   of 
Zimbabwe.
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(c) the people of Zimbabwe must be  
enabled to reassert their rights and regain ownership 
of their land;

and accordingly -

(i) the  former  colonial  power  has 
an  obligation  to  pay  compensation  for  agricultural  
land compulsorily acquired for resettlement, through 
a fund established for the purpose; and

(ii) if  the  former  colonial  power 
fails  to pay compensation through such a fund,  the 
Government  of  Zimbabwe  has  no  obligation  to  pay  
compensation  for  agricultural  land  compulsorily  
acquired for resettlement.

(2) In view of the overriding considerations  set  out in  subsection (1),  where 
agricultural land is acquired compulsorily for the resettlement of people in 
accordance with a programme of land reform, the following factors shall be  
taken  into  account  in  the  assessment  of  any  compensation  that  may  be  
payable -

(a) the history of the ownership, use and occupation of the land;

(b) the price paid for the land when it was last acquired;

(c) the cost of value of improvements on the land;

(d) the current use to which the land and any improvements on it  
are being put;

(e) any investment  which  the  State  or  the  acquiring authority  
may have made which improved or enhanced the value of the land 
and any improvements on it;

(f) the  resources  available  to  the  acquiring  authority  in  
implementing the programme of land reform;

(g) any  financial  constraints  that  necessitate  the  payment  of  
compensation in instalments over a period of time; and

(h) any other relevant factor that may be specified in an Act of  
Parliament.
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16B Agricultural land acquired for resettlement and other purposes

(3) The  provisions  of  any  law  referred  to  in  section  16(1)  
regulating the compulsory acquisition of land that is in force on the 
appointed day, and the provisions of section 18(1) and (9), shall not  
apply in relation to land referred to in subsection (2)(a) except for  
the purpose of determining any question related to the payment of  
compensation referred to in subsection (2)(b), that is to say, a person  
having any right or interest in the land  - 

(a) shall  not  apply  to  a  court  to  challenge  the  
acquisition  of  the  land  by  the  State,  and  no  court  shall  
entertain any such challenge;

(b) may, in accordance with the provisions of any 
law referred  to  in  section  16(1)  regulating  the  compulsory 
acquisition  of  land  that  is  in  force  on  the  appointed  day,  
challenge  the  amount  of  compensation  payable  for  any  
improvements effected on the land before it was acquired.

(7) This section applies without prejudice to the obligation of the 
former colonial power to pay compensation for land referred to in  
this section that was acquired for resettlement purposes”.

(b) The Land Acquisition Act [  Chapter 20:10  ]  

The Act provides a separate mechanism for the assessment of compensation 

where  the  property  acquired  is  agricultural  land  for  resettlement  purposes, 

rather than any other form of property being acquired.

“16 Duty to pay compensation

Subject to this Part and Part VA, an acquiring authority shall pay  
fair compensation -

(a) within a reasonable time to the owner of any 
land which is not agricultural land required for resettlement  
purposes  and  to  any  other  person  who  suffers  loss  or  
deprivation of rights as a result of any action taken by the  
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acquiring authority in respect of the acquisition of that land  
in terms of this Act;

(b) to the owner of any agricultural land required 
for resettlement purposes and to any other person whose right 
or interest in the land has been acquired in terms of this Act.

24 Reference of disputes re compensation to Administrative Court: land other  
than designated rural land

(1) This section shall apply only in respect of the acquisition of  
land that is not agricultural land required for resettlement purposes.

25 Advance payment of compensation

(1) Where a question regarding compensation is referred to the  
Administrative  Court  for  determination  or  on  appeal,  in  terms of  
section twenty-four or twenty-nine D, the acquiring authority shall -

(a) on or before the date on which the opening day  
of  the  hearing  is  finally  fixed,  make  a  final  offer  of  an  
amount by way of compensation; and

(b) not  later  than  three  months  after  the  date  
referred to in paragraph (a) -

(i) where the compensation relates  
to  the  acquisition  of  agricultural  land  required  for  
resettlement  purposes,  pay  to  the  claimant  such 
proportion, if any, of the amount offered in terms of  
paragraph (a) as would have been payable in terms of 
section twenty-nine C on the date on which the land  
was acquired;

(ii) where the compensation relates  
to  the  acquisition  of  agricultural  land  required  for  
resettlement  purposes,  pay  to  the  claimant  the  full  
amount offered in terms of paragraph (a);

together with interest calculated in terms of section twenty-nine:

Provided  that,  on  application  by  the  acquiring  authority,  the  
Administrative Court may, on good cause shown, declare that all or  
any  of  the  provisions  of  this  subsection  shall  not  apply  in  any  
particular case.
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(2) If after payment of an amount in terms of subsection (1) a 
different amount is agreed by the parties or finally determined to 
be payable as compensation and the amount agreed or determined 
-

(a) is  less  than  the  amount  paid  in  terms  of 
paragraph (b) of subsection (1), the claimant shall, within 
three  months,  refund  to  the  acquiring  authority  the 
difference together with the interest paid in terms of that 
paragraph in respect of the amount refunded;

(b) is  more  than  the  amount  paid  in  terms  of 
paragraph  (b)  of  subsection  (1),  the  acquiring  authority 
shall,  within  three  months,  pay  to  the  claimant  the 
difference  together  with  interest  calculated  in  terms  of 
section twenty-nine in respect of the difference paid”.

158. Part VA of the ACT is headed: COMPENSATION FOR AGRICULTURAL 

LAND REQUIRED FOR RESETTLEMENT PURPOSES.

It contains sections 29A, 29B, 29C and 29D.  Section 29A provides for the 

establishment  of  a  Compensation  Committee  consisting  of  6  government 

officials together with 5 appointees of the Minister responsible for land.  In 

terms of subsection (3) of that section:

“(3) The functions of the Compensation Committee shall  be to determine the  
compensation  payable  in  respect  of  the  acquisition  of  agricultural  land 
required for resettlement purposes and to perform such other functions as  
may be assigned to it by or in terms of this Act or any other enactment”.

29B Procedure for assessing compensation
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(1) As  soon  as  possible  after  a  preliminary  notice  has  been 
published  in  respect  of  any  agricultural  land  required  for  
resettlement purposes, a designated valuation officer shall prepare a 
preliminary estimate of the compensation payable for improvements  
or the land, as the case may be, in terms of this Part in respect of the  
acquisition,  and  shall  transmit  his  preliminary  assessment  to  the 
Compensation Committee.

(2) For  the  purpose  of  preparing  a  preliminary  estimate  of  
compensation  in  terms  of  subsection  (1),  a  designated  valuation  
officer may exercise the powers conferred by section eleven upon an 
authorised representative of an acquiring authority.

(3) On receipt of a preliminary assessment of compensation in  
terms of subsection (1), the Compensation Committee, after carrying  
out  such  further  investigations  as  it  considers  necessary,  shall  
without delay 

(a) prepare its own estimate of the compensation 
payable  in  terms of  this  Part  in  respect  of  the  acquisition  
concerned; and

(b) give written notification -

(i) of  its  estimate  to  every  person 
who is entitled in terms of section sixteen to be paid 
compensation in respect of the acquisition concerned;  
and

(ii) inviting  every  person  whom  it  
has  notified  in  terms  of  subparagraph  (1),  if  he  
disputes the Compensation Committees estimate,  to  
submit, in such manner and within such reasonable  
time as the Compensation Committee may specify, any 
representations,  whether  in the form of  a  claim for  
compensation or otherwise, that he may wish to make 
in regard to the Compensation Committees estimate 
of compensation payable to him.

(4) After considering any representations submitted in response 
to an invitation in terms of subparagraph (ii) of paragraph (b) of  
subsection  (3),  the  Compensation  Committee  shall,  subject  to  
sections twenty-one and twenty-nine C, fix the compensation payable  
for improvements or the land, as the case may be,  and shall  give  
written  notification  of  its  assessment  to  the  owner  of  the  land  
concerned and every other person who is entitled in terms of section  
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sixteen  to  be  paid  compensation  in  respect  of  the  acquisition  
concerned.

29C Assessment of compensation and manner and period of payment

(1) In respect of the acquisition of agricultural land required for  
resettlement purposes, compensation shall only be payable for any 
improvements on or to the land, in accordance with this section:

Provided  that  compensation  shall  be  payable  for  the  land or  any  
interest or right therein where an adequate fund for that purpose is 
established in accordance with subsection (1) of section 16A of the 
Constitution.

(2) In  assessing  or  estimating  the  amount  of  compensation  
payable to any person for improvements on or to the land in terms of  
subsection (1),  the Compensation Committee and every designated  
valuation officer shall be bound by such of the principles prescribed  
in  Part  I  of  the  Schedule  as  are  applicable  to  the  acquisition  
concerned:

Provided  that,  where  the  fund  referred  to  in  subsection  (1)  is  
established, the principles prescribed in Part II of the Schedule shall  
apply in assessing the amount of compensation payable for the land  
or any interest or right therein.

(3) The Minister, with the approval of the Minister responsible  
for finance, may fix the form and manner in which and the period  
within which compensation shall be paid in terms of subsection (1),  
whether generally or in respect of any type or class of land:

Provided that-

(a) at least one quarter of the compensation shall  
be paid at the time the land concerned is acquired, or within a  
reasonable time thereafter; and

(b) a  further  one-quarter  of  the  compensation  
payable  shall  be  paid  within  two  years  after  the  land 
concerned was acquired; and

(c) the balance of the compensation payable shall  
be  paid  within  five  years  after  the  land  concerned  was 
acquired.
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(4) Without derogation from the generality of subsection (3), in  
fixing the form, manner and period within which compensation shall  
be paid in terms of that subsection, the Minister may direct that the  
whole  or  any  part  of  the  compensation  payable  in  terms  of  
subsection (1) shall be paid  -

(a) in a lump sum or in instalments; or

(b) in cash or in bonds or other securities  
issued by the Government.

(5) Compensation payable in terms of subsection (1) shall  
not  extend  to  compensation  for  loss  suffered  or  expense  
incurred by the owner or occupier of the agricultural  land  
arising out of -

(a) any  investigation  conducted  by  or  on 
behalf of the acquiring authority in terms of section  
eleven; or

(b) the removal or eviction of the owner or  
occupier from the land concerned in terms of section 
nine; or

(c) his inability to conduct any activity on  
the land concerned, whether as a result of a notice in  
terms of subsection (3) of section five or otherwise; or

(d) any  other  circumstances  incidental  to  
the acquisition of the land concerned.

(6) The  Minister,  with  the  approval  of  the  Minister  
responsible  for  finance,  may  from  time  to  time  give  the  
Compensation  Committee written  guidelines  relating  to  the  
amounts of compensation payable in terms of subsection (1),  
whether generally or in respect of any type or class of land,  
and the Compensation Committee shall fix compensation in  
accordance with any such guidelines:

Provided that no such guidelines shall be inconsistent with  
the principles prescribed in this Act.

29D Appeals under this Part

(1) If  a  claimant  for  compensation  or  an  acquiring 
authority  considers  that  the  Compensation  Committee,  in 

82



assessing  the  compensation  payable  in  respect  of  the  
acquisition of any agricultural land required for resettlement  
purposes, has not observed any of the principles prescribed or  
referred to in section twenty-one or twenty-nine C, he may  
appeal to the Administrative Court.

(2) An appeal in terms of subsection (1) shall  be made  
within  thirty  days  after  the  Compensation  Committees 
assessment  of  the  compensation  payable  in  respect  of  the  
acquisition of the land concerned.

(3) In  an  appeal  in  terms  of  subsection  (1),  neither  the 
Administrative Court nor any other court shall set aside an assessment unless the  
court is satisfied that the Compensation Committee, in making the assessment, did  
not observe any of the principles prescribed or referred to in section twenty-one or  
twenty-nine C.

Why these provisions offend the Treaty

159. It  is  clear  from the  manner  in  which  Amendment  17  was  drafted  that  no 

consideration was given to individual farms.  The criteria was merely whether 

or not the farm was one of those listed in the 157 notices in the Gazette listed 

in Schedule 7.  No consideration was given to any of the normal factors, such 

as suitability, alternative use, contribution to the economy, and in fact whether 

or not the notices in the Gazette contained errors or farms were listed without 

specific ministerial approval.  The exercise was arbitrary in the sense that no 

consideration was given to any particular farm, and merely a blanket listing 

was  done.   No  individual  cases  were  considered  and  no  mechanism  is 

available to either the owner or the GoZ to remove a farm from Schedule 7.
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160. In terms of section 16B(2)(b) of the Constitution, no compensation is to be 

paid  for  the  land  acquired  by  virtue  of  section  16B(1),  except  for  any 

improvements  effected  on  that  land  before  it  was  acquired.   By virtue  of 

section 16B(3) the law existing as at 14 September 2005 will apply for the 

purpose of determining any question related to the payment of compensation, 

including the right to challenge the amount of the compensation in the court. 

But  as  will  be  argued  hereafter,  this  is  ambiguous  because  the  existing 

legislation only allows the determination of compensation once the trigger of a 

preliminary notice in terms of section 5 of the Land Acquisition Act had been 

issued.  Acquisition under Amendment 17 does not require consideration of a 

preliminary notice in terms of that section.

161. Accordingly,  it  is  submitted  that  the  acquisition  process  created  by 

Amendment 17, and set out in section 16B of the Constitution of Zimbabwe, 

not only creates an arbitrary method of acquisition of land but does not meet 

the requirements of law relating to the assessment payment of compensation.

162. In enacting section 16A of the Constitution,  the Government  of Zimbabwe 

limited its obligation to pay compensation to the improvements effected upon 

the property, and impose the obligation to pay for the land itself on the former 

colonial power.  It is submitted that this offends the principles of international 

human rights law in general and the Treaty in particular.  It is the GoZ which 

is the expropriating authority.  It is dealing with land which for the most part 

(and certainly in the case of the Applicants) was lawfully acquired by virtue of 
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a commercial transaction, and not by any favour or act of the former colonial 

power.   Indeed,  in  the  instant  case,  that  transaction  took  place  long  after 

Independence and with the approval of the Government of Zimbabwe, which 

issued a certificate of no present interest.

163. In  these  circumstances  it  was  not  permissible  for  the  Government  of 

Zimbabwe to fail  to compensate  the owner of agricultural  land required to 

resettlement  purposes  for  the  land  itself.   That  primarily  is  what  the 

Government  of  Zimbabwe  was  seeking  to  acquire;  it  was  not  primarily 

interested in the improvements.  It cannot pass to a third party, especially the 

former colonial power, the obligation to pay for something which in terms of 

international law it, as the acquiring authority, is required to pay.  It cannot 

abrogate its international responsibilities on the basis of a political statement 

as to the liability of the former colonial power. The colonial power is not a 

party to the Treaty. It did not bind itself voluntarily as the GoZ.

164. On the basis of the points made above, it  is submitted that the norm to be 

adopted in SADC, and applied by virtue of the jurisdiction of this Tribunal 

under Article 21 of the Protocol, must be that in each case the expropriating or 

acquiring authority is obliged to pay fair or reasonable compensation for all 

the  properties  so  expropriated  or  compost  really  acquired.   It  should 

accordingly be held that it offends the general principles and rules of public 

international law for a Member State of the Community to seek to abrogate the 
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responsibility  to  pay  compensation  to  a  third  party,  including  the  former 

colonial power.

165. In the circumstances,  the owner of the property compulsorily acquired can 

look to the acquiring authority for compensation for all property acquired (that 

is the land and the improvements, and such other matters which the local law 

of compensation permits).  The law of Zimbabwe that this entitles the owner 

of the property to obtain compensation from the acquiring authority therefore 

conflicts with the principles in the SADC Treaty, and appropriate relief in this 

regard should be granted.

166. Likewise, any claim by the GoZ that it did not have the funds necessary to pay 

for  compensation,  or  even  to  delay  the  payment  of  what  compensation  it 

admits was payable,  cannot be sustained in law.  As to this attitude by the 

GoZ, see Mutasa page 50, paragraph 89.

167. The attitude of the GoZ was that it was entitled to acquire as much agricultural 

land as it wanted without any regard to financial constraints.  It is submitted 

that this is not a proper approach in law.  When deciding whether or not to 

make a compulsory acquisition, the acquiring authority must have available 

resources to  pay compensation.   It  must  limit  the extent  of its  compulsory 

acquisitions to its financial ability to pay compensation.  The very fact that the 

acquisitions by the GoZ of thousands of farms in terms of Amendment 17 is 

far outside the financial resources of the GoZ renders that form of acquisition 
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invalid.  The rights to compensation cannot be dependent upon fiscal policy 

and the allocation of funds in the budget.

168. It is not contended on behalf of the Applicants that it is a norm of international 

human rights law that compensation must be paid before or at the time of the 

acquisition.  But it is the contention on behalf of the Applicants that whatever 

compensation is due must, at the very least, be paid within a reasonable time 

of  the  acquisition,  and  the  delay  in  making  the  assessment  of  that 

compensation,  and  thereafter  paying  it,  cannot  be  dependent  upon  either 

budgetary allocations  or the actions  of a  government  appointed committee. 

That is what has happened in Zimbabwe.

169. The issue of compensation is so interwoven with the abrogation of the right to 

property through compulsory acquisition for public purposes that the failure to 

provide  for  and  pay  compensation  is  fatal  to  the  compulsory  acquisition 

exercise.   It  may  be  noted  that  the  approach  of  the  Supreme  Court  of 

Zimbabwe in its judgement of 22 January 2008 is fatally flawed in this regard. 

Its reliance (at pages 40-41 of its judgment) upon the old wartime decision of 

the  House  of  Lords  in  Attorney-General  v  De  Keysers  Royal  Hotel 

Limited  30   and  the  speeches  of  Lord  Atkinson,  Lord  Moulton  and  Lord 

Summer was both misplaced and was wrong.  The concept of restriction being 

considered in that matter, and mentioned in the passages quoted, was not a 

general  issue  as  to  whether  or  not  the  payment  of  compensation  was  a 

30  [1920] AC 508 (HL).
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restriction on the right of compulsory acquisition.  It was specifically related 

to the wording of the legislation in question.  Section 1(1) of the Defence of 

the  Realm  Consolidation  Act  1914  allowed  regulations  to  be  made  for 

securing  the  public  safety  and  the  defence  of  the  realm.   Subsection  (2) 

enacted  that  any such regulations  could  provide  for  the  suspension  of  any 

restriction on the acquisition or user of land under the previous Defence Acts 

1842 to 1875 (see page 529 of the report).  As Lord Dunedin stated at page 

530:

“The word restriction seems to me appropriate to the various provisions as 
to notice, but not at all appropriate to the obligation to make compensation”.

170. Therefore, what was held by the House of Lords, and how the observations of 

the three learned Lords of Appeal in Ordinary must be understood, was that 

regulations  could  not  affect  the  obligation  to  pay  compensation  because 

compensation was not legislated in previous legislation as a restriction on the 

right to take land.  Indeed, it is submitted that at the very heart of the decision 

of the House of Lords was the acceptance of the obligation  ex lege to pay 

compensation even for a wartime temporary taking of the use of property.  The 

decision  affords  no  authority  for  the  proposition  of  the  Supreme  Court  of 

Zimbabwe  that  compensation  is  a  separate  and  unrelated  aspect  in  the 

procedure of compulsory acquisition.
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171. Clearly in the present matter of the Government of Zimbabwe has not met its 

obligation to pay compensation.  Indeed, its attitude seems to be that it will 

discuss compensation with the Applicants, but will only pay it if it is ready to 

do so.  In other words, the attitude of the Government of Zimbabwe is that it 

decides when and how to pay compensation. Once again it arrogates to itself 

the judicial function. The fact that 2 years have passed since the Government 

of  Zimbabwe  claims  to  have  obtained  ownership  of  the  property,  and  the 

failure to pay compensation in that period, leads to the inevitable conclusion 

that  the  compulsory  acquisition  was  not  done  in  terms  of  the  appropriate 

norms of international human rights law.

172. The point is that the decision of the timing on the acquisition of property for 

public  purposes is  entirely  that  of the acquiring authority.   By making the 

decision  to  acquire  it  is  setting  in  motion  the  machinery  of  compulsory 

acquisition and the obligation to make payment by way of compensation.  It 

cannot have the one without the other.  The inherent right of all persons to 

protection of their property is the predominant right.  Where that property is to 

be  acquired,  there  are  two  requisites,  namely  firstly  a  proper  procedure 

including  access  to  the  courts  to  deal  with  the  decision  to  expropriate  or 

compulsorily acquire, and secondly the obligation to pay compensation.   A 

Member  State  cannot  do  the  one  without  the  other.   Its  failure  to  pay 

compensation,  or  indeed  to  make  adequate  provision  for  the  payment  of 

compensation, renders the acquisition itself invalid.
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173. It will immediately be noted that the procedure set out in section 29B of the 

Act  is  premised  on  the  issue  of  a  preliminary  notice,  which  is  not  the 

procedure now legislated in Amendment 17.  Therefore, the Supreme Court of 

Zimbabwe  was  wrong  in  its  assessment  of  the  law  that  required  the 

Compensation Committee to assess compensation where the acquisition was 

done  in  terms  of  Amendment  17.   No  legislative  procedure  exists  in 

Zimbabwe for the assessment of compensation of the properties acquired in 

terms of Amendment 17.

174. If, however, the provision is to be read in relation to preliminary notices as 

listed in Schedule 7 of the Constitution of Zimbabwe, then such notices were 

published long before Amendment 17 in respect of the farm now in question. 

The period in question then must run from 23 July 2004 at the latest for that 

was  the date  of  the  last  preliminary notice  issued before  the enactment  of 

Amendment 17.  That preliminary notice was published 45 months ago.

175. But if this is the approach to be adopted under the law of Zimbabwe, then 

section  29B  has  been  breached  by  the  GoZ  because  it  did  not  appoint  a 

designated  valuation  officer  to  undertake  a  valuation  as  required  by  the 

section.   No such valuation  could  then be  forwarded to  the  Compensation 

Committee, and that Committee could not prepare its own estimate and give 

the notification required by the legislation.  Therefore, the GoZ by its own in 

action has failed to put in place the mechanism that the Supreme Court of 

Zimbabwe found was required to be followed as a pre-requisite to the payment 
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of compensation.  It is respectfully repeated that the end result of this is that no 

compensation has been assessed and no compensation has been paid.   The 

invitation to Campbell to meet with the Ministry and discuss compensation, as 

to  which  see  page,  has  therefore  no  legal  basis  in  the  absence  of  the 

preliminary valuation and a decision by the Compensation Committee thereon.

176. It is accordingly submitted that whichever approach is taken into the matter, 

and  having  regard  to  the  need  to  interpret  the  international  human  rights 

obligations of the GoZ as they are to be tested against the Treaty in a broad 

and purposive the way, it is submitted that the failure either GoZ to properly 

address and deal with the issue of compensation brings about a situation where 

it is so failed in its obligations regarding the protection of the rights of the 

Applicant that the expropriation must be set aside.

177. In paragraph 83.26, page 58, Campbell sets out the fact that on 4 August 2000 

the prescribed rate of interest in Zimbabwe was set at 30% by the Minister of 

Justice.  It has not changed since that date, even though the official inflation 

rate  at  the time of the founding affidavit  was prepared was 7 600%.  The 

official rate now is 150 000%.  Minister Mutasa, in paragraph 88, does not 

dispute these facts.  Indeed, he says:

“Applicant is free to raise his concerns about the rate of interest when he  
discusses compensation with the Acquiring Authority.  If he is not satisfied,  
the issue can be taken to the Administrative Court”.
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178. This is simply not the law.  Section 29 of the Land Acquisition Act [Chapter 

20:10] provides as follows:

“29 Payment of interest on compensation moneys

Interest shall be paid by an acquiring authority at a rate, being not  
less  than  the  current  rate  of  interest  prescribed  in  terms  of  the  
Prescribed  Rate  of  Interest  Act  [Chapter  8:10]  on  compensation 
awarded to a claimant in terms of this Part or Part VA for the period 
extending from the date on which the land was acquired in terms of  
this Act to the date the money is paid to the claimant or paid to the  
Master  of  the  High  Court  in  terms  of  subsection  (1)  of  section  
twenty-eight”.

179. This provision gives no power to the Administrative Court to order a rate of 

interest above the prescribed rate.  It would appear the decision rests entirely 

with the acquiring authority, with no judicial intervention (except perhaps by 

way of review) in that process.

180. The law in Zimbabwe also recognizes the in duplum rule31.  This rule provides 

that  interest  ceases  to  accrue  once  the  outstanding  interest  is  equal  to  the 

outstanding capital.  By legislation this rule does not apply to judgement debts, 

but it applies to all other commercial debts, which would include a claim for 

compensation, until it was made a judgement debt.  Since in terms of section 

29 of the Land Acquisition Act interest runs from the date of acquisition (in 

31   Commercial Bank of Zimbabwe Ltd v MM Builders & Suppliers (Pvt) Ltd 
&   Ors  and   other   cases   1996   (2)   ZLR   420   (HC);   1997   (2)   SA   285   (ZH)   and 
Georgias & Anor V Standard Chartered Finance Zimbabwe Ltd 1998 (2) ZLR 488 
(SC); 2000 (1) SA 126 (ZS).
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this case 14 September 2005), the delay of the Government of Zimbabwe in 

paying compensation has the inevitable consequence that interest has ceased to 

run.  This delay has accordingly severely prejudiced all those, including the 

Applicants, from whom farms have been acquired and no compensation paid 

to date.

181. Accordingly, it is respectfully submitted that the delay in assessing and paying 

compensation, and the interest regime to do with such delay, brings about a 

situation where no owner of land can receive meaningful compensation.  With 

an inflation rate of 66 000% it means that money is reduced to 1/7 of its value 

every hour.  (This week the inflation rate in Zimbabwe has been reported as 

accelerating  to  double  that  rate.)  It  is  submitted  that  such  cannot  be 

compensation that meets the international human rights norm, or the standards 

to be applied within SADC.

Conclusions on compensation

182. It is accordingly submitted that the right to compensation recognised under 

international human rights law, including the Treaty, has clearly been violated. 

The  provisions  are  firstly  arbitrary  because  they  make  no  provision  for 

differentiation between individual properties listed in Schedule 7.  Secondly 

the provision that no compensation is to be paid for the land itself offends 

directly.   Thirdly the provisions relating to improvements are uncertain and 

arbitrary.  Fourthly the only answer given – the reliance on an alleged breach 
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by the colonial power to honour a promise made at independence in 1980 – is 

no answer to measures instituted by a Treaty-party 25 years later.  It is the 

GoZ  which  is  a  party  to  the  SADC Treaty.   It  is  the  GoZ which  is  the 

appropriating entity.  Just as the courts of an independent Namibia accepted 

that by the international law principles of state succession it could not allocate 

responsibility for accrued  liabilities to South Africa,32 so it is submitted the 

dispute between GoZ and the UK is res inter alios acta the seizure by the GoZ 

from one of its subjects.

183. It is therefore the contention of behalf of the Applicants that the standards laid 

down by the Members  of SADC in the Treaty,  particularly  with regard to 

human rights, democracy, the rule of law and equity have not been met by the 

GoZ in the manner  in  which it  has approached compensation  for the land 

acquired in terms of the Land Reform Programme.

H. CONCLUSION: FINAL RELIEF

184. It is submitted that the GoZ has, for the reasons stated, clearly accepted the 

Tribunal’s  jurisdiction to make orders relating to compliance by Zimbabwe 

with its SADC Treaty obligations.

32  See Minister of Defence of Namibia v Mwandinghi 1992 (2) SA 355 (NSC).
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185. It is further submitted that on the facts before the Tribunal and, in the light of 

the legal argument received, the Tribunal’s interim order of December 2007 is 

properly to be made final, in the terms of the attached draft.

186. It is submitted that such an order should be made because Amendment 17 and 

the related actions of the GoZ directed against the owners of the 157 pieces of 

land  listed  in  Schedule  7  (including  the  Applicants),  their  employees  and 

families, have clearly been shown to offend against the terms of the SADC 

Treaty we have specified.

187. The three major grounds are:

(a) the abrogation by Amendment 17, and the GoZ’s related actions, of 

the rule of law through the purported suppression by the legislation of 

Zimbabwe of pending challenges to its courts, and the ouster of their 

powers;

(b) its  infringement  of  the  Treaty’s  equality  /  non-discrimination 

obligations by virtue of the exclusive targeting of white farmers and, 

conversely, a benefitting of a class of chefs solely on the grounds of 

political connection and favour; and

(c) the taking of property without proper compensation.
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188. In the light  of the evident  attempts  on behalf  of the GoZ (recorded in  the 

replying affidavit) to diminish the terms of this Tribunal’s interim ruling, the 

Tribunal is respectfully requested to issue its order in separate, official form, 

and not merely incorporate it in the text of any judgment.

189. It  is  submitted  that  the exceptional  circumstances  warrant  a  costs  order  in 

terms of Rule 78.  This is so in the present case on four considerations.  The 

Applicants are an ordinary private company and an individual citizen.  They 

have  already  been  obliged,  at  their  own  cost,  to  exhaust  their  domestic 

remedies through the levels of the courts in Zimbabwe.  Secondly, they seek 

also to protect the rights of others: their families and their employees, and in 

turn their families.  Thirdly, they have advanced arguments at, it is submitted, 

a high level of principle, of importance to others in the region.  Finally, the 

conduct of the GoZ in seeking, by the device of Amendment 17, to prevent (in 

the Zimbabwe Supreme Court’s own characterisation) recourse to courts and 

to impose a measure at  once arbitrary,  discriminatory and (in its  failure  to 

afford compensation)  inequitable  is  deplorable.  In the language of the then 

Full  Court  of  the  ZSC in  2000,  quoted  in  paragraph  12  above,  “[w]icked 

things have been done and continue to be done”.  It would, we submit, be 

inequitable if the costs order did not reflect this.

190. It is submitted that the seriousness and scale of the legal and factual issues 

warranted the use of three instructed senior counsel, and that any costs order 

should so provide.
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191. The Applicants accordingly seek an order in terms of the draft attached.

JEREMY GAUNTLETT  SC PROF.  JEFFREY  JOWELL 

QC

ADRIAN DE BOURBON SC

Counsel for the Applicants

Chambers
Cape Town and London

18 March 2008
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