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A. INTRODUCTION

1. This  application  is  the  sequel  to  Mike  Campbell  (Pvt)  Ltd  and  Others  v  
Republic  of  Zimbabwe (“the  Campbell  case”).1  In  that  matter  this  Tribunal 
unanimously held that the Government  of Zimbabwe was in breach of the SADC 
Treaty.

2. The respondent has since repudiated the ruling categorically.  This application 
is brought in terms of article 32(4) of the SADC Protocol to vindicate that ruling and 
the rule of law.  The relief sought is as per the notice of urgent reference, namely:

(a) Declaring that the failure of the respondent to comply with the decision 
of  this  Tribunal  handed down on 28 November  2008 in  the matter 
Mike  Campbell  (Pvt)  Ltd  and  Others  v  Republic  of  Zimbabwe is 
reported  urgently  to  the Southern African Development  Community 
Summit in terms of Article 34(5) of the SADC Protocol for it to take 
urgent appropriate action against the respondent. 

(b) Ordering the respondent to pay the applicants’ costs in relation to these 
proceedings on the scale between attorney and own client, including 
the costs attendant on the appointment of two counsel.

(c) Ordering  that  pending  final  determination  by  the  Summit  as  in 
paragraph  (a)  above,  the  respondent  is  interdicted  and restrained  in 
terms of article 28 of the Protocol from acting in any manner in breach 
of the order handed down on 28 November 2008 in the matter  Mike 
Campbell  (Pvt)  Ltd  and  Others  v  Republic  of  Zimbabwe,  and  is 
directed to comply with that order forthwith.

(d) Further and/or alternative relief.

1 (2/2007) [2008] SADCT 2 (28 November 2008).
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B. ESSENTIAL FACTS

3. The first  and  second applicants  were  the  second and fourteenth  applicants 
respectively in the Campbell case before this Tribunal.  The case concerned what the 
Tribunal  ultimately held to be a land seizure programme,  aimed at  an illegitimate 
purpose  (namely  “to  award  the  spoils  of  expropriation  primarily  to  ruling  party 
adherents”) and impacting arbitrarily and disproportionately on the applicants.2 The 
Tribunal,  in  summary,  upheld  all  three  main  contentions  advanced:  that  the  land 
seizure  measures  offended  against  the  rule  of  law;  that  they  also  breached  the 
protection of equality under the SADC Treaty; and that they were further in breach of 
the Treaty by failing to provide adequate compensation.

4. When judgment was handed down in favour of the applicants on 28 November 
2008, this Tribunal specifically ordered that the respondent had

“to take all necessary measures, through its agents, to protect the possession, 
occupation and ownership of the lands of the applicants . . . and to take all 
appropriate  measures  to  ensure  that  no  action  is  taken,  pursuant  to 
Amendment 17, directly or indirectly, whether by its agents or by others, to 
evict from, or interfere with, the peaceful residence on, and of those farms by, 
the applicants”.3

5. This order could have come as no surprise, and required no complex measures 
such as to explain if not justify delay in implementation: months before an interim 
order had been granted in just such terms (which order itself was simply ignored).

6. Immediately the respondent expressed its contempt of the ruling in the press, 
and repeated it through exhortations and the conduct of numerous officials, including 
its  President.   This  was  followed  by  the  Zimbabwean  police  force  adopting  a 
concerted stance of inaction,  refusing to protect  the beneficiaries of the Tribunal’s 
order even at their specific request.  Later the police even resorted to positive action 
directly in conflict with the ruling.

(i) Public renunciation of ruling by respondent

7. One of the first expressions of the Government’s disrespect of the Tribunal’s 
ruling  was  published  in  the  State-controlled  Zimbabwean  press.   It  reported  the 
Minister  of State  for National  Security,  Lands,  Land Reform and Resettlement  as 
stating that the Tribunal was “day-dreaming” and that the Government of Zimbabwe 
was “not going to reverse the land reform exercise”.4  Subsequently the respondent 
has repeatedly confirmed its contemptuous attitude towards this Tribunal’s ruling.

8. In a letter by Adv Machaya, the Deputy Attorney-General (Civil Division), it 
was  confirmed  that  the  Government  resolved  to  resume  prosecutions  of  farmers, 
despite them being protected by the Tribunal’s final ruling.5

2 Mike  Campbell  (Pvt)  Ltd  and  Others  v  Republic  of  Zimbabwe (2/2007)  [2008]  SADCT  2  (28 
November 2008) at 52, 53.
3 Id at 58 para (3). 
4 SA (Masterson) para 3, Record 49. 
5 SA (Masterson) para 5, Record 49-50; “ANBM3”, Record 78-79.
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9. Then followed the Deputy Chief Justice’s “judgment” on the ruling, delivered 
strategically at the opening of the 2009 legal year in Bulawayo.  In his address, Mr 
Justice Malaba sought to impugn the ruling in an attempt to impart a judicial policy in 
terms of which beneficiaries of the judgment in the Campbell case would, contrary to 
the Tribunal’s ruling, be prosecuted and evicted.  Ordinarily the ceremony marking 
the opening of the legal year is just that: an appropriate judicial ceremony.  It does not 
serve as a platform for controversial statements – least of all any calculated, as this 
was,  to  influence  members  of  the  judiciary  in  relation  to  their  own  approach  to 
pending legal controversies.  (Already in December 2008 an application to register the 
Tribunal’s award under article 32 of the Protocol had been lodged in the High Court). 
Nor was it proper for the Deputy Chief Justice to state a view in advance on an issue 
likely to feature yet in his own Court.  The subsequent events show that the attempt to 
lay down a prior  approach for  the  lower  judiciary  has  succeeded:  Campbell  case 
applicants have indeed been prosecuted, and the Tribunal’s ruling has indeed been 
counteracted.6  This at the hands of the second most senior judge in Zimbabwe,  in  
facie curiae.

10. At  his  birthday  celebrations  Mr  Mugabe  confirmed  his  Government’s 
repudiation  of  the  Tribunal’s  ruling.   He   said,  in  widely-reported  remarks,  the 
accuracy of which has never been disputed, that “[t]he few white remaining farmers 
should vacate  their  farms as they have no place here .  .  .  our land issues are not 
subject to the SADC Tribunal”, and that the Tribunal’s ruling was “nonsense” and “of 
no  consequence”.7  He reiterated  the  Government’s  intention  to  proceed  with  the 
eviction of Campbell case beneficiaries.  (As will be seen, these did not remain mere 
words; CIO officers – assisted by the police – indeed acted thereon and authorized the 
occupation of the first applicant’s barns.8)

11. During February “workshops” were held under the auspices of the Attorney-
General.  These included not just prosecutors but astonishingly, magistrates too.  The 
object  of  the  workshops  was  to  inculcate  in  courts  the  governmental  policy  of 
prosecuting white farmers contrary to the Tribunal’s ruling in the Campbell case.  The 
paper presented at the workshops disparaged the ruling as “not binding”.9

12. On 17 April the Minister of Lands attended at the first applicant’s farm with a 
large delegation of cabinet ministers, officials and press representatives.  The Minister 
then repeated the Government’s denunciation of the Tribunal’s ruling.10  By this time 
the  police  has  long  since  started  actively  implementing  Government’s  intent  to 
undermine the ruling.

(ii) Conduct of the police

13. During the latter part of February this year a series of threats by members of 
the  Central  Intelligence  Organisation  (“CIO”)  and  representatives  of  a  cabinet 
minister (who holds an offer letter for the first applicant’s farm) was directed at the 

6 SA (Masterson) para 6, Record 50; “ANBM2”, Record 68-74; SA (Masterson) para 23-24, Record 
56-57.
7 SA para 12, Record 20; SA (Masterson) para 8, Record 51.
8 SA paras 15-16, Record 21-22.
9 SA (Masterson) para 20, Record 55-56; ANBM4, Record 83.
10 SA para 31, Record 27.
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property and person of the first applicant.11  This was followed by invasion of his 
farm.   While  the  first  applicant  successfully  obtained  an  interdict  to  remove  the 
invaders, it was not enforced.12  In addition, despite the fact that the police’s presence 
was specifically requested by the first applicant’s son, this was refused.13  The police 
even refused to make a report of the incident.14  Motivated by personal gain, what the 
police did do, however, was to threaten the first applicant’s son-in-law, Mr Freeth, 
with prosecution for remaining on the farm.15

14. Subsequently the first applicant’s son received a warning that thugs were on 
their way to the first applicant’s farm.  In response his fiancé summoned the police. 
However, the police refused to provide assistance.  When the thugs (some of them 
apparently CIO members) arrived they handed a notice to the first applicant’s son, 
ordering the cessation of cropping activities on the farm.  The notice was issued by 
the Ministry of Special Affairs in the President’s Office.16

15. The  police  also  failed  to  protect  the  applicant’s  property  from  an  agent 
(eponymously named “Landmine”) authorized17 by veteran Minister Shamuyarira to 
act on his behalf.18  Despite Landmine (assisted by ten thugs) assaulting farm workers, 
breaking-in into the applicant’s farmhouse, threatening the applicant to leave the farm 
and using farm implements to reap the orchards without permission,19 the police never 
acted against him.20   Also  the police delegation accompanying the Chegutu Lands 
Officer subsequently condoned the patently unlawful conduct of Landmine when they 
inspected the farm.21  Furthermore, the police refused to provide detail of the identity 
or authority of any invaders on the farm.22  Incongruently, however, the police did fire 
live ammunition at farm workers during a spat with Landmine and his men.23  But 
afterwards, when Landmine’s thugs chanted war cries around the farmhouse in the 
early morning hours, the police again failed to react, despite a desperate call.24

16. Again,  when  a  High  Court  order  was  obtained  on  20  April  expelling  the 
invaders, the police refused to assist the Deputy Sheriff to execute the order, as it was 
required to do, alleging a shortage of manpower.  Thereafter, when the Deputy Sheriff 
sought the assistance of the Chief Superintendent in Kadoma, he was sent from pillar 
to post.  Finally the police disingenuously itself adjudged the High Court order as not 
being executable, this on the basis of the police supposedly being privy to an alleged 
notice of appeal having been filed.25  The result is that, as at the time of finalizing 
these heads of argument, the High Court order has still not been given effect to.

11 FA para 8-9, Record 10-11.
12 FA para 11, Record 11.
13 SA para 6, Record 18.
14 SA para 6, Record 18.
15 SA para 7, Record 18.
16 SA para 9, Record 19.
17 SA para 32, Record 27. 
18 SA paras 19-20, Record 22-23.
19 SA paras 29, Record 26.
20 SA paras 21-23, Record 23-24; SA para 25, Record 25.  
21 SA para 30, Record 26.
22 SA paras 24, Record 24-25.
23 SA paras 21, Record 23.
24 SA para 33, Record 27-28.
25 SA paras 34-37, Record 28-29.
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17. Tellingly the Officer  in  Charge of Police for the District  admitted that  the 
situation prevailing on the applicant’s farm could have been brought under control 
instantaneously if only political directives to that effect were issued.  However, absent 
such he was not prepared to risk his position – his career being at stake should he 
render police assistance.26 

18. This, however, is merely illustrative of the systemic failure by the police to 
give  effect  to  the  Tribunal’s  ruling  to  protect  beneficiaries  of  the  ruling  in  the 
Campbell  case.   Also  the  second  applicant,  his  family  and  property  have  been 
subjected to prosecution and persecution by supporters of a senior politician.  In that 
instance too the senior politician holds an offer letter relating to the relevant farm, and 
represents  the  ZANU-PF political  party.27  Again  the  police  force  was  a  passive 
spectator to unlawful conduct perpetrated in police presence.28

19. The recorded exhortations by prominent government officials and documented 
conduct of the police clearly establish the existence of a failure to comply with the 
decision of this Tribunal in the Campbell case, we submit.  We submit that the legal 
consequences which follow are unassailable.  Before making submissions on those, 
we first deal with preliminary matters.

26 SA paras 27-28, Record 25-26.
27 FA (2nd Appl) paras 5-17, Record 33-36.
28 SA para 6, Record 43.
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C. JURISDICTION

20. We  submit  that  the  Tribunal  clearly  has  jurisdiction  to  hear  the  current 
application.

21. Once a judgment by the Tribunal exists which may form the subject-matter of 
an  article  32(4)  application,  the  Tribunal  cannot  but  have  jurisdiction  when  that 
application is brought by a “party concerned”.  This is so because the Tribunal must 
have had jurisdiction originally to have made the ruling under consideration.  It will 
of course be recalled that the Tribunal specifically considered its competence in the 
Campbell case and unanimously held that that it did indeed have jurisdiction.29

22. We submit  that  since article  32(4) envisages  that  this  Tribunal  is  the only 
forum  to  deal  with  a  breach  of  its  rulings,  the  issue  of  exhaustion  of  domestic 
remedies30 does not arise here.  Clearly there is no domestic remedy available, since a 
municipal court can only supervise compliance with its own orders.

23. Nor can registration of the ruling in domestic courts be a precondition where 
such registration  has  been sought,  but  has  constructively been  refused (in  studied 
uniformly with the clearly articulated governmental policy).  This is the case here. 
While the applicants did bring the application already in December 2008, it remains 
unheard by the High Court to this day.31  All of this while the government and the 
Deputy Chief  Justice  himself  have so unmistakably expressed discontent  with  the 
ruling sought to be registered.

24. Jurisdiction can thus not be a contentious issue, we submit.  Given the exercise 
of jurisdiction in the original proceedings, conceded both orally at the first hearing by 
the legal representatives of the respondent in answer to a question by Justice Tshose, 
and thereafter formally in affidavits filed, the Tribunal has an established jurisdiction. 
The international principle is  causa continentia: jurisdiction once established is not 
lost.

D. URGENCY

25. Nor can  urgency be  seriously disputed,  we submit.   This  the  facts  clearly 
show.

26. The record indicates that until the end of February 2009 the applicants were 
not subjected to any significant improper conduct by the respondents.32  It also reflects 
that the applicants had sought to obtain registration of the ruling in Zimbabwe already 
in December.  Furthermore, it shows that they did act proactively by seeking police 
assistance to protect their rights under the ruling.  Clearly then the urgency is not self-
created.

27. Similarly, it is clear that a breach of the ruling calls for expedited relief.  This 
Tribunal  has already held when interim relief  was sought pending the substantive 

29 (2/2007) [2008] SADCT 2 (28 November 2008) at 17-26, 57 para (a). 
30 Article 15(2) of the SADC Protocol.
31 SA (Masterson) para 7, Record 51.
32 SA para 2, Record 16-17.
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Campbell case that the matter was indeed urgent then.  We submit that the very same 
considerations indicate that the matter should be heard urgently now, particularly (a) 
since  the  respondent  has  expressed its  intentions  so clearly;  and  (b)  since a  final 
judgment now exists in which the rights in question had been established on a balance 
of  probabilities  (and not  merely  on  a  prima facie  level).   Now the  possibility  of 
imminent harm is not merely on the cards, it is a foregone conclusion.  Accordingly it 
is inconceivable that any sustainable objection to urgent relief can still exist.  As a 
matter  of  law,  then,  enforcement  proceedings  in  the  current  circumstances  are 
inherently urgent

28. In  any  event,  courts  in  SADC  member  states  accept  that  human  rights 
claimants should not be subjected to contingent infringements pending ordinary court 
proceedings.33  Accordingly human rights infringements are per definition urgent, and 
readily heard on an urgent basis.34 

29. A  further  factor  supporting  urgency  is  that  on  the  facts  now  before  the 
Tribunal, a member state is not only in continuing breach of the Treaty but continues 
to  disregard  the  SADC  Community’s  highest  judicial  body.   Its  conduct  is 
contemptuous, and amounts to a direct  challenge to the authority and international 
standing of the Tribunal.  Unless the Tribunal is seen to act speedily and decisively, 
international regard for the protection of the rule of law by SADC and its institutions 
must dissipate.  Other SADC states, and individuals within, must be tempted to defy 
the Treaty and its protections.  The matter on that basis alone is inherently urgent.

30. We therefore respectfully submit that the factual circumstances coupled with 
the rights involved justify an urgent hearing and an expedited disposal, both in this 
forum and the forum the matter is referred to.

E. SUBSTANTIVE ISSUES

31. Accordingly we respectfully submit that the Tribunal is properly to consider 
the application on its merits.  This calls for a consideration of article 32 itself.

(i) Terms of article 32

32. Article 32 provides in pertinent part:

“4. Any failure by a State to comply with a decision of the Tribunal may 
be referred to the Tribunal by any party concerned.

  5. If the Tribunal establishes the existence of such failure, it shall report 
its finding to the Summit for the latter to take appropriate action.”

33 This is supported by the Basic Principles and Guidelines on the Right to a Remedy and Reparation 
for  Victims  of  Gross  Violations  of  International  Human  Rights  Law  and  Serious  Violations  of 
International Humanitarian Law GA Res 60/147 UN Doc A/RES/60/147 (16 December 2005).  Article 
14 provides:

“An adequate, effective and prompt remedy for gross violations of international human rights 
law or serious violations of international humanitarian law should include all available and 
appropriate international processes in which a person may have legal standing and should be 
without prejudice to any other domestic remedies.”  (Emphasis added.)

34 See  eg  Prinsloo  v  RCP  Media  Ltd  t/a  Rapport 2003  (4)  SA  456  (T)  at  462I-463B  (Van  der 
Westhuizen J (as he then was)). 
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33. It is submitted that the wording is clear, and that should a failure to comply 
with a ruling be established, the remedy is mandated: the failure must be reported to 
the SADC Summit.35

34. We submit  that  the  clear  wording  of  the  article  is  supported  further  by  a 
purposive approach, as is borne out by the inherent nature of international law and the 
object of the article.

(ii) Nature of international law

35. It is trite that by its very nature international law relies on political structures 
for ultimate effectiveness.36  Absent political incentives to uphold international law, 
there is none.37

36. To this  reality  the structure of  the SADC Treaty responds by a  sequential 
mechanism:  article  32  channels  disputes  towards  the  Tribunal;  once  a  dispute  is 
exhaustively settled through the dispute resolution process, the Tribunal’s Protocol 
returns a dispute (via its article 34) to the very next provision of the Treaty, namely 
article 33.  That article provides for sanctions to be imposed by the Summit, and for 
the Tribunal to be functus officio once it has established that a breach exists.

35 As Kentridge AJ held with reference to the South African Constitution in S v Mhlungu 1995 (3) SA 
391 (CC) at para 78:

“When the language is clear it must be given effect, and this has been stressed in  
cases in several different jurisdictions”.

See also  S v Zuma 1995 (2) SA 642 (CC) at para 17: “it  cannot be too strongly stressed that  the 
Constitution does not mean whatever we might wish it to mean.”
36

 It is for this reason that international and regional human rights regulatory schemes providing 
for  binding  adjudication  (like  the  SADC  and  the  United  Nations  infrastructures)  contain 
provisions like article 32(4) and (5) of the SADC Treaty and article 94(2) of the United Nations 
Charter,  1948.   In  terms  of  the  latter,  it  is  for  the  UN Security  Council  to  determine  an 
appropriate  remedy  (including  sanctions)  where  a  decision  by  the  Permanent  Court  of 
International Justice is not complied with.  For an example of a reference in terms of article 
94(2) and its philosophy, see Legal Consequences for States of the Continued Presence of South  
Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970) 
(1970-1971) [1971] ICJ 1 (21 June 1971).

37 See Starke Introduction to International Law 10th ed (London, Butterworths 1989) at 31.
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(iii) Objects of article 32

37. The objects of the dispute settlement machinery are to ensure the effectiveness 
of the SADC Treaty and its norms.  Foundational norms of the SADC community are 
the  promotion  of  human  rights,  democracy  and the  rule  of  law,  a  theme running 
through the pre-amble and articles 4, 5 and 6.

38. The  realization  of  these  objects  depends  on  the  effectiveness  and 
enforceability  of  rulings  by  adjudicatory  bodies  within  the  region.38  This  is  a 
collective  political  concern  of  the  regional  to  be  addressed  by  the  Summit. 
Furthermore, upon a failure to adhere to the Tribunal’s ruling, politically-orientated 
special remedies like “guarantees of non-repetition”39 may be appropriate.  Such non-
judicial remedies are to be imposed by a political body, in this instance the Summit.

39. A plain language interpretation of article 32 and 33 of the Treaty sponsors 
these objectives, we submit.

38 See article 3(c) of the Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims  of  Gross  Violations  of  International  Human  Rights  Law  and  Serious  Violations  of 
International Humanitarian Law:

“The obligation to respect, ensure respect for and implement international human rights law 
and  international  humanitarian  law  as  provided  for  under  the  respective  bodies  of  law, 
includes, inter alia, the duty to provide those who claim to be victims of a human rights or 
humanitarian law violation with equal  and effective access  to justice,  as described below, 
irrespective  of  who  may  ultimately  be  the  bearer  of  responsibility  for  the  violation” 
(Emphasis added).

39 Guarantees  of  non-repetition  encapsulate  effective  remedies  for  the  current  situation,  like  (a) 
ensuring effective civilian control of military and security forces;  (b) ensuring that all  civilian and 
military proceedings  abide  by international  standards  of  due process,  fairness  and impartiality;  (c) 
strengthening the independence of the judiciary; and (d) protecting persons in the legal, medical and 
health-care professions, the media and other related professions, and human rights defenders.
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F. APPROPRIATE REMEDY

40. We  therefore  submit  that  in  the  circumstances  an  urgent  reference  as 
envisaged in article 32 of the SADC Protocol, coupled with interim relief in terms of 
article 28, is appropriate.  

41. Regarding costs the following.  The respondent has now twice necessitated 
international legal proceedings due to its infringement of non-derogable human rights. 
Had it complied with this Tribunal’s ruling of 28 November 2008, the current legal 
costs  would  not  have  been  incurred.   The  situation  is  made  worse  because  the 
applicants have been forced not only to live in daily danger, but they cannot farm: 
their ability  inter alia to cover legal costs is directly undermined by the continuing 
illegality.  We therefore submit that this is an exceedingly appropriate case to grant 
costs on the special scale of attorney and client, including the costs attendant on the 
appointment of two counsel, and travel and accommodation expenses.

42. Such costs order is indicated in terms of article 20(c) of the Basic Principles 
and  Guidelines  on  the  Right  to  a  Remedy  and  Reparation  for  Victims  of  Gross 
Violations of International Human Rights Law and Serious Violations of International 
Humanitarian  Law.40  It  provides  that  compensation should  be  provided  for  any 
economically assessable damage, as appropriate and proportional to the gravity of the 
violation  and  the  circumstances  of  each  case.   Such  “damage”  includes  “costs 
required for legal assistance”.

43. Lastly we record that advance notice was given at a meeting in the Registrar’s 
office on the last day of the previous session in April that this application was being 
finalized.  The respondent is familiar with the issues.  The application itself was filed 
and served in Windhoek on 8 May.  To avoid any suggestion of a misunderstanding or 
failure by the respondent’s own appointed agent in faxing or scanning and emailing 
the  application  to  Harare,  the  applicants’  attorneys  (although  not  required  by  the 
Rules to do so) themselves served a copy on the Deputy Attorney-General in Harare 
on Friday 22 May – fully two weeks in advance of the available date for hearing. 
Although again not required to do so, these heads of argument will be filed and served 
(also in Harare) on Monday 25 May – two court weeks in advance of the hearing.  

44. It is respectfully submitted that the urgency of the matter, as detailed above, 
requires its determination on Friday 5 June (which, it has been ascertained, is now an 
available date for hearing).

JEREMY 
GAUNTLETT SC

FRANK PELSER

Counsel for the applicants
Chambers
Cape Town

40 GA Res 60/147 UN Doc A/RES/60/147 (16 December 2005).
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