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______________________________________________________________________________
JESSE C. TRENTADUE,                          : 

Plaintiff,                              :
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INTELLIGENCE AGENCY, FEDERAL
BUREAU OF INVESTIGATION, and        :
FEDERAL BUREAU OF
INVESTIGATION’S OKLAHOMA CITY :
FIELD OFFICE,

                          :
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Case No: 2:08-CV-788 CW-SA

SUPPLEMENTAL
MEMORANDUM IN SUPPORT
OF FBI’S MOTION FOR
SUMMARY JUDGMENT
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Defendants the Federal Bureau of Investigation (“FBI”) and FBI’s Oklahoma City Field

Office (collectively, “defendants” or the “FBI”) hereby submit this Supplemental Memorandum

pursuant to the Court’s Order of May 13, 2010.

INTRODUCTION

The Motion pending before the Court concerns a request for information that plaintiff

submitted to the FBI pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552. On
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May 11, 2011, this Court held a hearing on defendants’ Motion for Summary Judgment (dkt.

#60) and plaintiff’s Rule 56(f) Motion for Continuance of Summary Judgment Pending

Discovery (dkt. #62). Following the hearing, the Court directed the FBI to provide additional

information and, in some cases, conduct additional searches or explain why such searches were

unnecessary. The FBI has now complied with the Court’s Order, as shown in the attached Third

Supplemental Declaration of David M. Hardy. As described below, the FBI has conducted a

search for records responsive to plaintiff’s request that is more than adequate to meet its FOIA

obligations and has sufficiently explained why this is so. A thorough review of proceedings in

this case demonstrates that plaintiff has offered nothing – aside from his own shifting arguments,

inaccurate assertions, and exhibits of questionable value – to support his allegations of bad faith

on the part of the FBI. The FBI should therefore be granted summary judgment.

STATEMENT OF FACTS

A. Plaintiff’s FOIA Request to the FBI, and His Claims Concerning the FBI’s Response
to that Request, Are Independent of Plaintiff’s Separate Claims Against the CIA,
Which Concern Different FOIA Requests

1. Plaintiff filed his claim against the FBI in November 2008, amending a complaint

that had originally contained a claim only against the Central Intelligence Agency (“CIA”), in

connection with FOIA requests that plaintiff had submitted to the CIA (“CIA FOIA requests”).

Plaintiff’s amended complaint added the FBI as a defendant in connection with an entirely

separate FOIA request that plaintiff had submitted to the FBI (“FBI FOIA request”). Plaintiff’s

FBI FOIA Request sought video surveillance footage taken on April 19, 1995, the date of the

Oklahoma City bombing, from various buildings in the immediate vicinity of the bombing,

including the Murrah Federal Building itself; a copy of the videotape from Oklahoma City

2

Case 2:08-cv-00788-CW  -SA   Document 83    Filed 06/30/11   Page 2 of 25



Highway Patrol Officer Charlie Hanger’s patrol car with footage recording Timothy McVeigh’s

arrest; and any documentation referencing the FBI’s taking possession of those tapes.

B. Proceedings Regarding the CIA FOIA Request Ended in March 2010; Separate
Proceedings Regarding the FBI FOIA Request Began in July 2010 and Are Ongoing

2. The CIA and FBI have proceeded independently with respect to the separate

claims against them in this case, which relate to these entirely separate FOIA requests. Summary

judgment briefing with respect to the CIA FOIA requests took place between August and

December 2009 (dkt. #31-39), and a hearing was held in January 2010 (dkt. #44).  This Court1

granted the CIA’s motion for summary judgment and denied plaintiff’s cross-motion by Order

dated March 26, 2010. (dkt. #45).

3. Proceedings in connection with the FBI FOIA request began with the FBI’s

Motion for Summary Judgment, filed in July 2010. (dkt. #60). Plaintiff responded to the FBI’s

Motion by filing a Rule 56(f) [now 56(d)] Motion for Continuance of Summary Judgment

Pending Discovery (dkt. #62). 

The adequacy of the CIA’s search was not raised as an issue in the summary judgment1

briefing that concerned the CIA FOIA request. The CIA was the agency solely responsible for the
search for records responsive to the CIA FOIA request, and its declarant Martha M. Lutz
described the search that was conducted. See Declaration of Martha M. Lutz (dkt. #37-2). The
CIA’s Motion for Summary Judgment included declarations from other federal agencies,
including the FBI, because the CIA’s search located responsive records containing information
originating with these other agencies. Ms. Lutz’s declaration describes the referral and
coordination process through which this information was sent to the relevant agencies. See id. ¶¶
53, 62-68. The declarations from these agencies, including that of the FBI’s declarant David M.
Hardy, were limited to addressing exemption claims that these agencies had asserted with respect
to these coordinated or referred documents. During the CIA FOIA Request proceedings, which
ended with this Court’s Order of March 26, 2010, plaintiff did not challenge any exemption
determinations by any agency other than the CIA.

3
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C. The FBI Explained in Its Summary Judgment Motion that a Search of Its Central
Records System as well as Its Specialized ZyIndex System Located 30 Videotapes
and 200 Pages of Documents Responsive to Plaintiff’s Request, and that Plaintiff’s
Subsequent Inquiries Did Not Identify any Additional Search Terms that Could Be
Used or Additional Locations that Could Be Searched

4. The FBI’s declarant David Hardy explained in his original declaration that the FBI

maintains the records related to carrying out its law enforcement responsibilities in a single

records system – the Central Records System. Declaration of David M. Hardy (“Hardy Dec.,”

dkt. #61-2) ¶ 27. Mr. Hardy also explained that searches of CRS are conducted electronically,

using the General Indices in the Automated Case Support System (“ACS”). Id. ¶¶ 27-29, 31(c).

Mr. Hardy further explained that in processing plaintiff’s request here, after an ACS search 

identified the Oklahoma City Field Office (“OCFO”) as the location where the only responsive

file, OKBOMB, was located, OCFO conducted an additional search using specialized ZyIndex

software because ZyIndex had been used during the OKBOMB investigation to store OKBOMB-

related materials, including FD-302s and FD-192s that recorded the FBI’s collection of evidence

during the investigation. Id. ¶¶ 33-34. As a result of these searches, the FBI located 30

videotapes, including videotape footage from Trooper Hanger’s patrol car at the time he arrested

Timothy McVeigh, as well as 200 pages of documentation. While plaintiff questioned the results

of the FBI’s search in subsequent correspondence, he did not suggest any other location where

material responsive to his request could be found, and the FBI concluded, after each such inquiry,

that “all locations likely to contain responsive records had already been searched, and that all

search terms likely to lead to these records had already been employed.” Id. ¶ 39.

4
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D. Plaintiff Originally Argued, in Support of His 56(d) Motion, that Murrah Building
Videotapes Should Exist, Based on Declarations by Two Individuals With No
Personal Knowledge of Their Existence; that the FBI Had Conceded Its Possession
of an “Original” Hanger Videotape that It Had Not Provided to Plaintiff; and that
FBI Evidence Control Rooms and the FBI Crime Lab Should Be Searched

5. Plaintiff’s original 56(f) filing, in response to the FBI’s summary judgment

motion, focused on plaintiff’s belief in the existence of videotape footage of the Oklahoma City

bombing from Murrah Building surveillance cameras, and of a different version of the Hanger

tape, as well as on certain evidence storage facilities that, plaintiff contended, should be

searched. His filing including the following exhibits:

a. Declaration of Joe Bradford Cooley (dkt. #63-2);

b. Declaration of Don Browning (dkt. #63-3);

c. Letter from plaintiff to the FBI, through undersigned counsel, expressing
his belief that the Hanger videotape he received had been edited, and requesting that the FBI
provide him with “the unedited tape” (dkt. #63-5, at 1);

d. Houston Chronicle newspaper article (dkt. #63-5, at 2-4) ; 2

e. Letter from the FBI, through undersigned counsel, responding to plaintiff’s
“request to review the original of the videotape that was previously sent to you” by noting that
plaintiff’s request “goes far beyond the scope of anything the FOIA requires” but that “the copy
you received is a complete and unedited copy of the videotape” (dkt. #63-6); 

f. An FBI form FD-302 referencing the FBI’s collection of a videotape from
Oklahoma Highway Patrol Trooper Charles Hanger, which was part of the documentation that
plaintiff received in response to the FBI FOIA request at issue in this case (dkt. #63-7; cf. dkt.
#23-2, at 36); 

g. Letter from plaintiff to the FBI, through undersigned counsel, expressing
his belief that he should have received videotape footage from the Murrah Building, and
attaching photographs of the Murrah Building after the bombing that, he stated, showed cameras

Plaintiff indicated in his request for an “unedited” tape that he was “hop[ing] to get a2

declaration from [the authors of this newspaper article] on this matter.” Dkt. #63-5, at 1.
However, plaintiff has never submitted any such declaration in this case.

5
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mounted on the Building, though it was not possible to tell if these cameras were functional or
recording at the time of the bombing (dkt. #63-8 to -11)3

h. A document describing the submission of evidence for DNA testing to the
FBI DNA laboratory (dkt. #63-12); and

i. An excerpt from a 1998 version of an FBI manual describing field offices’
use of an Evidence Control Room (“ECR”) to store evidence that “can reasonably be expected to
be introduced in court and/or subject to chain of custody”), which also states that “[i]n the event
evidentiary property is of such volume that it is not practical to store in the ECR or similar
facility within field office space, it may be stored in a secure off-site facility at the discretion of
the Special Agent in Charge (SAC)” (dkt. #63-13, at 17, 18)

Plaintiff also referenced another exhibit that he had filed previously, a Secret Service “Timeline.”

See Pl. 56(d) Mem. (dkt. #63) at 4 (citing dkt. #48-3).4

6. Plaintiff relied solely on the two declarations to argue that Murrah Building

surveillance videotapes from the day of the Oklahoma City bombing must exist. Pl. 56(d) Mem.

at 5-8. At the same time, plaintiff attempted to discount an FBI investigative report that the FBI

had provided him during their communications, in which an individual personally involved in

clearing the Murrah Building after the bombing, with apparent familiarity with its surveillance

systems, stated that it was “a shame . . . that the surveillance cameras were never hooked up

again after they put in a new security system approximately two years ago.” Id. at 8 & ex. 4, at 2.

Plaintiff also attached a document that the FBI had located and attached to the original3

Declaration of David M. Hardy, indicating that one individual working on-site after the bombing
had indicated that the Murrah Building surveillance cameras had not been hooked up after a new
security system was installed two years previously. Dkt. #61-2, at 95; dkt. #63-4, at 2.

Plaintiff also submitted a copy of this Secret Service “Timeline” to the FBI in4

correspondence concerning his FBI FOIA Request. See dkt. #61-2, at 75-78 (attachment to
October 7, 2009, letter from plaintiff). In response, the FBI provided plaintiff with a copy of a
2004 USA Today newspaper article, reporting the testimony of a Secret Service agent that “the
[Timeline] log does, in fact, exist but that the government knows of no videotape. The log that
the information was pulled from contained reports that were never verified.” See dkt. #61-2, at
80, 81. 

6

Case 2:08-cv-00788-CW  -SA   Document 83    Filed 06/30/11   Page 6 of 25



7. In connection with the Hanger tape, plaintiff purported to rely on statements of

“Federal agents” that Hanger tape footage included an image of a brown pickup that pulled over

while Trooper Hanger was questioning Timothy McVeigh. Pl. 56(d) Mem. at 9-10. However, the

only evidence that plaintiff cited was the Houston Chronicle article, which does not identify the

source of its information. See id. & ex. 5.  5

8. Other than that article, plaintiff appeared to base his argument on the use of the

word “original” in a letter to plaintiff from undersigned counsel for the FBI, even though the

letter used the word “original” simply to refer to the tape that the FBI had located when searching

for material response to plaintiff’s FBI FOIA Request, from which plaintiff’s copy had been

made. Id. at 10 & ex. 6.

9. In connection with plaintiff’s argument that FBI Evidence Control Centers and the

FBI Crime Lab should be searched, plaintiff cited his exhibits describing the FBI’s DNA

Laboratory and ECCs. The Laboratory exhibit does not describe a separate records system in the

Laboratory in which chain of custody records for evidence no longer in its possession might be

stored. See Pl. 56(d) Mem. ex. 9 (dkt. #63-12), at 4 (indicating that evidence sent to the

Laboratory for analysis, along with chain of custody documentation maintained during that

process, are “repackaged and transferred back to the ECC for return to the submitter” once

analysis is complete). The ECC exhibit indicates that chain of custody forms stored with

evidence are copies of forms that are filed in the case file – in other words, in ACS. See, e.g., id.

In particular, the article does not identify the name of its alleged source, the basis for the5

source’s alleged knowledge, or whether the source was employed by a state or federal entity.
Although plaintiff again cites this article as evidence of what “FBI agents were discussing,” id. at
11, the article does not indicate that any of its alleged sources were FBI agents. Id. ex. 5.

7
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ex. 10 (dkt. #63-13), at 8-7 (pages in reverse order).

E. The FBI Responded to Plaintiff’s 56(d) Motion by Explaining that, Even if the
Existence of Particular Records Were Relevant to the Adequacy of the FBI’s
Search, Plaintiff Failed to Offer Evidence Genuinely Suggesting the Existence of
Murrah Building Tapes or a Different Version of the Hanger Tape, and that Chain
of Custody Information Is Stored in the FBI’s Central Records System, Making a
Search of Physical Copies of that Information Redundant

10. The FBI responded to plaintiff’s filing first by pointing out the correct standard

for evaluating an agency’s response to a FOIA request – that a search must be reasonable in

scope and intensity, and that an agency need not account for its failure to find particular records,

even assuming those records exist. FBI Reply (dkt. #67) at 2, 4-7. The FBI also pointed out that

the two declarations that plaintiff had submitted did not record any personal knowledge that

Murrah Building videotape footage from the day of the bombing had, in fact, ever existed. FBI

Reply at 8-9. Neither of plaintiff’s declarants, for example, had seen such footage, nor were

either of them involved in recording such footage. Rather, each of these individuals, neither of

whom were FBI employees, purported to describe an occasion, months or years before the

bombing occurred, and fifteen years before the date of their declarations, when they had visited

the Oklahoma City Field Office. Id. The FBI also explained that any search of Evidence Control

Rooms would be redundant of the searches it had already conducted because chain-of-custody

records for evidence, including videotapes, are entered or uploaded in the electronic systems that

it had already searched. FBI Reply at 2-4; Supplemental Declaration of David M. Hardy (dkt.

#67-1) ¶ 7.

8
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F. Raising Entirely New Arguments in His Reply, Plaintiff Claimed that the FBI’s
Electronic Records Systems Did Not Include Certain Records, Even Though He Had
Received  These Records as a Result of the FBI’s Electronic Search; that the FBI’s
I-Drive and/or S-Drive Should Be Searched; and that the FBI Should Conduct a
Manual Search of Paper Files

11. Plaintiff’s Reply focused on the notion that not all records could be found through

the FBI’s automated search of its Central Records System, and that searches of I-Drives and/or S-

Drives (which he mentioned here for the first time), or manual searches of paper files, should

therefore be conducted.  Plaintiff’s filing included the following new exhibits:

a. Declaration of Emanuel (Manny) Johnson, Jr. (“Johnson Dec.” dkt. #70-1)

b. Fourth Declaration of David M. Hardy from another case, Trentadue v.
FBI, No. 04-772 (D. Utah filed Jun. 10, 2005) (dkt. #70-2)6

c. Correspondence between plaintiff and the FBI in connection with a FOIA
request at issue in a third case, Trentadue v. Federal Transfer Center, No. 03-946, concerning
plaintiff’s inquiries into I-Drives and S-Drives at FBI Headquarters and OCFO and referencing
the fact that a search of the OCFO I-Drive system in 2004 did not locate any records responsive
to plaintiff’s request for records concerning himself or his brother (dkt. #70-3, 70-5)

d. A 2004 AP News article reporting on the existence of I-Drives, including
the fact that in 2001 the FBI located additional material on these Drives related to criminal
proceedings against Timothy McVeigh (dkt. #70-4)

Plaintiff falsely states that this declaration was part of an “[un]successful” attempt by the6

FBI “to avoid having to search for Bombing documents,” and that the FBI “had to conduct
manual searches and release documents showing the Federal governments [sic] prior knowledge
of the plan to bomb the Murrah Building and possible involvement in that plot as a result of a
ring of informants associated with Timothy McVeigh.” Pl. Reply at 11 n.22. In fact, as a result of
the FBI’s Motion to Amend, to which Mr. Hardy’s declaration related, the Court relieved the FBI
of the burden of manually searching the OKBOMB file. Order of Mar. 30, 2006, Trentadue v.
FBI, No. 04-772 (D. Utah) (excerpt attached to plaintiff’s Reply as dkt. #70-18). Moreover, the
limited electronic searches that the Court ordered, using specific additional search terms, located
only a single document that had not been found through the FBI’s ACS and ZyIndex searches.
Trentadue v. FBI, 572 F.3d 794, 805 (10th Cir. 2009) (FBI’s additional searches “produced one
additional document”). This document contains nothing to substantiate plaintiff’s wildly
speculative theories. See FBI’s Notice of Document Search and Production Pursuant to Court
Order of March 30, 2006, Trentadue v. FBI, No. 04-772 (D. Utah filed Jun. 2, 2006, dkt. #96).

9
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e. Three Orders issued in the Trentadue v. FBI case, No. 04-772 (D. Utah):
First, an Order of May 5, 2005 (dkt. #70-6), in which the Court directed the FBI to perform
additional searches, including a manual search of the OKBOMB file; second, an Order of March
30, 2006 (dkt. #70-18), amending the May 5, 2005, Order and relieving the FBI of the obligation
to search the OKBOMB file manually after the FBI described the significant burdens that would
be involved (“[T]he FBI is relieved of conducting a manual search of the OKBOMB file . . . .,”
id. at 22);  and third, an Order of Sept. 20, 2007 (dkt. #70-14), in which the Court ruled that7

plaintiff would be allowed to depose two federal inmates, but which was subsequently
overturned by the Tenth Circuit, Trentadue v. FBI, 572 F.3d 794 (10th Cir. 2009)

f. A 2001 AP News article reporting that internal Department of Justice
reviews had identified problems with the handling of evidence at OCFO at the same time the
OKBOMB investigation was going on, though the reports “did not cite any problems with the
McVeigh case evidence,” but were instead exclusively focused on the FBI’s investigation into
the death of plaintiff’s brother (dkt. #70-8)

g. A transcript of a status conference in the Trentadue v. Federal Transfer
Center case, No. 03-946, in which plaintiff incorrectly implied that the FBI’s search of I-Drive
files at OCFO had led to its discovery of additional documents responsive to the request at issue
in that case (dkt. #70-9, at 2)8

In issuing its May 5, 2005, Order in that case, the Court indicated that plaintiff there had7

been able to produce two records that were responsive to his FOIA request but had not been
found by the FBI. Order, at 4 (referencing “two redacted teletypes . . . that fall squarely within the
scope of his FOIA request but were not produced”). Even so, the Tenth Circuit subsequently
upheld the Court’s amended conclusion that a manual search of the OKBOMB file would be
unreasonably burdensome. Trentadue, 572 F.3d at 807. In this case, plaintiff has produced
nothing that was responsive to his request, yet was not located by the FBI through its electronic
search. 

In fact, the FBI’s search of the OCFO I-Drive system for records responsive to the FOIA8

request at issue in that case – which requested records concerning plaintiff or his brother – failed
to locate any responsive documents. Indeed, one of the letters from the FBI that plaintiff attached
to his Reply states as much. See dkt. #70-3 (“As you were informed by my letter of April 19,
2004, a search of the FBI O[CFO] I-drive system determined there are no records concerning you
or your brother.”). This fact is also clearly stated in the Motion for Summary Judgment that the
FBI filed in that case. See The Federal Defendants’ Memorandum in Support of Motion for
Summary Judgment, Trentadue v. Federal Transfer Center, No. 03-946 (D. Utah filed Oct. 5,
2004), at 5 (“On April 19, 2004, FBIHQ advised Plaintiff that OCFO’s search of the ‘I’ drive
failed to locate responsive records.”). The fact that plaintiff attached to his Reply in this case a
hearing transcript in which he stated something that he (subsequently, at least) learned was not
so, without explaining this, is noteworthy.

10
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h. Certain FBI records that reference a “Ryder truck” or “brown pickup” but
do not reference videotapes collected from any of the locations that plaintiff identified in his FBI
FOIA Request (dkt. #70-10, 70-11, 70-12, 70-13)9

i. Orders issued in 1999 and 2001 (dkt. #70-15, 70-16, 70-17) in the case
Hoffman v. DOJ, No. 98-1733 (W.D. Okla.), which concerned seven FOIA requests that the
plaintiff in that case had submitted to the FBI, including requests for some of the same
information that plaintiff in this case sought in the FBI FOIA Request at issue here, but also
including requests for a much broader array of information, see dkt. #70-15, at 210

12. Plaintiff’s argument that the FBI must conduct a manual search relied primarily on

the Johnson declaration (dkt. #70-1). Johnson concluded, based on file and index markings on

the FD-302 documenting the collection of the Hanger videotape, that “[i]t would be impossible

for the FBI to locate [this FD-302] without a manual search of the paper file because it was not

marked for indexing and therefore could not be located through a computerized search.”  Johnson

Dec. ¶ 30. 

13. Mr. Johnson’s conclusion was demonstrably false. The very FD-302 that he

analyzed was actually located by the FBI through a computerized search – the search that it

conducted in response to plaintiff’s FBI FOIA Request. Plaintiff received this very document

from the FBI in response to his Request. See Notice of Release of FBI Video Documents (dkt.

#23), at #23-2, at 36. Plaintiff apparently provided a copy of this document to Mr. Johnson, see

dkt. #70-1, at 7, and must therefore have known that the FBI had located that document through

its search. Nevertheless, plaintiff cited Mr. Johnson’s incorrect conclusion as the primary basis

Plaintiff falsely identified these documents as “evidence regarding th[e] [Hanger]9

videotape.” Pl. Reply at 7 n.9. None of these documents mention Trooper Hanger or videotape
footage from his patrol car.

Contrary to plaintiff’s contention in his Reply, at 21 & n.52, the Hoffman Order attached10

as dkt. #70-15 does not include any order that the FBI conduct manual searches of the OKBOMB
file, nor does it indicate that a manual search occurred.

11
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for his argument that the FBI should conduct a manual search. Pl. Reply (dkt. #70) at 13.  11

14. Other than Mr.  Johnson’s declaration, plaintiff relied on a statement in the

declaration of Mr. Hardy, the FBI’s declarant, submitted in the Trentadue v. FBI case, that not all

documents are “uploaded” into ACS, the FBI’s automated records system. Pl. Reply, at 11.

However, Mr. Hardy has explained that even where documents are not “uploaded” (which

involves scanning the entire text of a document into the system), they are still electronically

indexed and are thus “retrievable through an electronic search of the FBI’s computerized

indices.” Trentadue, 572 F.3d at 804. Plaintiff quoted Mr. Hardy’s declaration explaining that the

FBI may not upload the text of a document because the document is classified or contains

sensitive personal information. Pl. Reply at 11-12 (quoting dkt. #70-2, ¶ 10); see also Trentadue,

572 F.3d at 804 (Mr. Hardy explained that “uploading . . . would have made the text of these

classified documents available electronically, thereby jeopardizing the security and privacy of

FBI employees,” but that even where such documents are not uploaded, “[t]he documents would

still be retrievable through an electronic search of the FBI’s computerized indices”). 

15. Plaintiff also relied on proceedings that had taken place nearly a decade earlier in

another case, Hoffman v. DOJ, No. 98-1733 (W.D. Okla.), as an indication that the videotapes he

seeks “are not likely to be stored with the other Oklahoma City bombing evidence” but are more

likely at FBI Headquarters, the FBI Crime Lab, or OCFO. Pl. Reply at 22. Specifically, plaintiff

relied on declarations from the FBI in Hoffman stating that it had located material responsive to

Plaintiff has filed copies of the documents that the FBI released on the docket. See11

Notice of Release of FBI Video Documents (dkt. #23). A review of these documents shows that
most of them contain the same markings or lack of markings that Mr. Johnson found significant.
Yet, all these documents were found through the FBI’s computerized search. Third Supplemental
Declaration of David M. Hardy (attached hereto) ¶ 14.

12
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Hoffman’s FOIA request at FBI Headquarters. Id. Hoffman’s FOIA request – which was

submitted at a time when criminal proceedings in the Oklahoma City bombing prosecutions were

still underway – was significantly broader than the FBI FOIA Request at issue here. See dkt. #70-

15, at 2. The FBI’s declarant in Hoffman indicated that the FBI’s electronic search for records

responsive to Hoffman’s request “revealed the existence of one main file, 174A-OC-56120 at

both FBIHQ and the OCFO,” and that “FBIHQ file 174A-OC-56120, in all likelihood, will be

mostly duplicative of the OCFO file.” Id. at 4. 

16. In this case, where plaintiff’s FBI FOIA Request was submitted long after

criminal proceedings in the OKBOMB prosecutions had ended, the FBI’s declarant reported that

the only file identified in its electronic search was the OCFO’s OKBOMB file, 174-OC-56120.

See Declaration of David M. Hardy (“Hardy Dec.,” dkt. #61-2) ¶ 33. No responsive records were

located at FBI Headquarters. Id. ex. F (dkt. #61-2, at 30). That result is consistent with the fact

that, at this point, all OKBOMB records that had been at FBIHQ or in other FBI locations have

now been sent to the OKBOMB Warehouse at OCFO. Third Supplemental Declaration of David

M. Hardy (attached hereto) ¶ 11.

17. For his argument that the FBI should search I-Drives, plaintiff relied on the

correspondence between himself and the FBI, in which the FBI explained that the I-Drive system

described in the article “is used by field offices to hold investigative documents so that

supervisors can approve them before putting them into the FBI’s official case files” (dkt. #70-3).

For his assertion that the FBI kept “‘irrelevant,’ embarrassing or otherwise harmful” information

on the I-Drive rather than putting them in the FBI’s official case files, plaintiff relied on a 2004

AP News article. Pl. Reply at 13. However, that article did not suggest that the FBI kept material

13
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on the I-Drive for any improper purpose. See dkt. #70-4. Rather, the article mentioned FBI

agents’ frustration with “inadequate computer systems,” and indicated that the FBI was

attempting to correct any problems that had existed and was in the process of implementing a

“next-generation case management system which will give the bureau its first fully computerized

document system.” Id. at 2.

18. For his argument that the FBI should search S-Drives, plaintiff relied solely on a

letter that he himself had written to the FBI, in connection with a prior FOIA request, inquiring

about S-Drives. Pl. Reply at 13-14 & n.29. While plaintiff stated that the S-Drive was “a secret

record maintenance system,” id. at 13, he did not provide any evidence in support of that

assertion.

19. For his repeated argument that he has established the existence of the videotapes

he is seeking, plaintiff again cited the Secret Service Timeline, Pl. Reply at 18, again ignoring the

USA Today report that the Secret Service itself has no knowledge of the tape described in the

Timeline, and that the Timeline was based in part on unverified reports, see dkt. #61-2, at 80, 81.

Plaintiff also cited FBI documents that contain references to a “brown pickup,” but that say

nothing about the videotapes that plaintiff is seeking. Pl. Reply at 19.

G. Plaintiff’s Later Supplementation of the Record Raised Additional New Arguments,
For the First Time Referencing “June Files” No Longer in Existence, and “Zero
Files,” Based on Materials at Least a Decade Old

20. Three months after filing his Reply, in January 2011, plaintiff filed a Notice of

Plaintiff’s Supplementation of Record Re: Motion to Continue (dkt. #73), claiming that he had

discovered “new evidence.” The “new evidence” that plaintiff identified consisted of the

following two exhibits:
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a. A declaration of a disaffected former FBI employee, submitted ten years
previously in the Terry Nichols state prosecution, State of Oklahoma v. Nichols, No. CF-99-
1845. The declaration claimed that the FBI kept internal “zero files” of information that it
“would not generally want disclosed to the defense and which were kept separate from a specific
case file.” Declaration of Ricardo Ojeda (dkt. #73-1) ¶ 9. The declarant did not claim to have
personal knowledge that the FBI had filed any material related to the OKBOMB investigation in
a “zero file.” 

b. A 1980 opinion, available on LEXIS, issued by the United States District
Court for the Southern District of New York (dkt. #73-2). The opinion referenced “June files,”
which designated documents that “requir[ed] special internal handling by a limited number of
people.” See dkt. #73-2, at 7. According to the opinion, records designated as “June files” could
still be found using a standard General Indices search in the FBI’s Central Records System, but in
any case the “June file” designation was not used after November 1978. Id.

H. In the Course of a Reorganization, the FBI Conducted a Manual Search of the
Evidence Stored in the OKBOMB Warehouse and Did Not Find Any Additional
Videotapes Responsive to Plaintiff’s Request

21. In late January 2011, the FBI filed a Notice of Additional Search, explaining that

the Oklahoma City Field Office had undertaken a reorganization of the evidence stored in the

OKBOMB Warehouse in Oklahoma City, and that in conjunction with that effort, at the request

of the FBI’s Record/Information Dissemination Section, the Field Office had conducted a manual

search for any additional videotapes responsive to plaintiff’s request. See Second Supplemental

Declaration of David M. Hardy (dkt. #75-1) ¶ 5. No additional videotapes were found. Id.

I. The FBI Responded to Plaintiff’s New Allegations in a Surreply, Explaining that the
Electronic Search Methods that It Had Already Used Were Able to Locate
Videotapes, and that Plaintiff Had Failed to Provide Any Basis for Requiring the
Agency To Use Different Search Methods or To Search Other Locations

22. The FBI also sought, and was granted, leave to file a surreply in order to respond

to the new arguments advanced in plaintiff’s Reply and Notice of Supplementation. The FBI

explained in its surreply that plaintiff appeared to misunderstand the FBI’s records system, and

that even when a record is not uploaded in its entirety into the FBI’s Electronic Case File, it is
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still retrievable through an electronic search of the General Indices because the electronic search

identifies the location of the document, which then can be manually retrieved. See Surreply (dkt.

#78), at 4-5 (citing Hardy Dec. (dkt. #61-2) ¶¶ 28-31 & n.6; Fourth Declaration of David M.

Hardy (originally filed in a different case) (dkt. #70-2) ¶ 10.

23. The FBI also explained that plaintiff had failed to provide any reason to think that

a temporary storage space such as an I-Drive would likely contain records responsive to

plaintiff’s FBI FOIA Request, nor that records responsive to his Request might be located in a

“zero file” or a “June file,” particularly since June files no longer existed by the time of the

Oklahoma City bombing. Id. at 6-9. The FBI repeated the rule that “FOIA does not require an

agency to ‘prove’ that particular records do or do not exist.” Id. at 10 (citing West v. Spellings,

539 F. Supp. 2d 55, 62 (D.D.C. 2008)).

J. Shortly Before the Hearing Scheduled on the Parties’ Pending Motions, Plaintiff
Filed a Second Notice of Supplementation, Referring the Court to an Opinion Issued
in Another District Court

24. In May 2011, shortly before the Court’s scheduled hearing, plaintiff filed a

Second Notice of Plaintiff’s Supplementation of Record Re: Motion to Continue, attaching an

Order that another district court had recently issued in Islamic Shura Council of S. Cal. et al. v.

FBI, No. 07-1088 (S.D. Cal Apr. 27, 2011) (dkt. #80). The district judge in that case expressed

his view that, in light of certain disclosures that the FBI had made to the court in camera,

previous information that the FBI had provided in that case was, in his opinion, false and

misleading. Id. slip op. at 2.
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K. Following a Hearing, this Court Issued an Order Directing the FBI to Provide
Additional Information and, in Some Cases, Perform Additional Searches or
Explain Why Such Searches Should Not Be Required

25. The Court held a hearing on the FBI’s summary judgment motion and plaintiff’s

56(d) motion on May 11, 2011. Following the hearing, the Court issued an Order directing the

FBI to address certain issues. Order of May 13, 2011 (dkt. #82). Specifically, the Court’s Order

contained five paragraphs, each directing the FBI to provide certain information or, in some

instances, to conduct an additional search or explain why such a search should not be required.

Id. 

L. The FBI Has Now Responded to Each of the Five Paragraphs of the Court’s May
13, 2011, Order, in a Declaration Attached Hereto

26. The FBI has now responded to each paragraph set forth in the Court’s May 13,

2011, Order. First, Paragraph 1 of the Court’s Order directs the FBI to “affirm whether in this

case Mr. Hardy or any other of its affiants has misrepresented information or provided

incomplete or otherwise misleading information to the court under an asserted right to protect the

interests of the United States.” Order of May 13, 2011, at 2. In response, the FBI’s declarant, Mr.

Hardy, has stated that he “affirm[s] that [he] ha[s] not misrepresented information or provided

incomplete or otherwise misleading information to the court under an asserted right to protect the

interests of the United States.” Third Supplemental Declaration of David M. Hardy (“Hardy

Third Supp. Dec,” attached hereto) ¶ 5.12

Mr. Hardy’s affirmation is necessarily on his own behalf in connection with proceedings12

related to the FBI FOIA Request at issue in the FBI’s Motion for Summary Judgment, which is
the only motion currently pending before the Court. The Court’s Order of May 13, 2011,
references a number of declarations that were submitted in connection with the CIA’s Motion for
Summary Judgment. As explained above, that Motion related to entirely separate FOIA requests
that plaintiff had submitted to the CIA. This Court granted the CIA’s Motion by Order dated
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27. Second, Paragraph 2 of the Court’s Order directs the FBI to address “whether the

I-Drive and S-Drive . . . have been searched in response to Plaintiff’s FOIA requests,” and if not,

“why such a search would not be reasonably calculated to locate the requested video tapes and

other materials.” Order of May 13, 2011, at 2. In response, the FBI’s declarant indicates that

neither Drive has been searched in connection with plaintiff’s FBI FOIA Request. Hardy Third

Supp. Dec. ¶¶ 15-16. In regard to the I-Drive, that system no longer exists, but in 2001, while it

did still exist, all FBI I-Drives were searched for any information related to the OKBOMB

investigation, and all such information was sent to OCFO and integrated into the OKBOMB case

file, so that any OKBOMB information that was not already in ACS and ZyIndex was added to

those systems at that time. Id. ¶ 15. In regard to the S-Drive, because I-Drive information was not

migrated to the S-Drive until after the 2001 comprehensive I-Drive search, and only current

information was migrated to the S-Drive, the FBI has “no reason to believe that the S-Drive

could contain any material responsive to the plaintiff’s request.” Id. ¶ 16.

28. Third, Paragraph 3 of the Court’s Order directs the FBI to “address specifically

whether or not the Evidence Control Centers (or other locations commonly referred to as ECC)

located at Headquarters, Oklahoma City, and the FBI Crime Lab were searched manually,” and if

not, “why there is no reasonable likelihood that the requested files would be located in any of

those locations.” Order of May 13, 2011, at 2. In response, the FBI’s declarant explains that FBI

March 26, 2010. All declarants in all declarations submitted in support of the CIA’s Motion
affirmed that their statements were true and correct under penalty of perjury. In addition, the
declarations of all agency declarants, except for the CIA’s declarant Martha Lutz, were limited to
explaining why certain information was exempt, and plaintiff did not challenge any of those
claimed exemptions. Undersigned counsel has assumed that the Court’s Order of May 13, 2011,
was intended to address only the declarations submitted in support of the FBI’s Motion, which
remains pending before the Court.
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Headquarters has no ECC, and that the FBI has manually searched the ECC at the FBI’s Crime

Lab and has also manually searched the Evidence Control Room (“ECR”) within the OKBOMB

Warehouse, where all OKBOMB physical case file information, as well as evidence, is stored.

Hardy Third Supp. Dec. ¶¶ 6-7, 9-10. These searches did not locate any additional records

responsive to plaintiff’s FBI FOIA Request. Id. ¶¶ 7, 9. The FBI’s declarant also explains that

there is an ECC on the premises of the Oklahoma City Field Office, but that ECC contains no

records related to OKBOMB because the Oklahoma City Field Office stores all OKBOMB

records at the OKBOMB Warehouse. Id. ¶ 8.

29. Fourth, Paragraph 4 of the Court’s Order directs the FBI to either “manually

search the physical files located at the Evidence Control Centers located at Headquarters,

Oklahoma City, and the FBI Crime Lab for the requested videos and other materials that were

collected during the first 14 days following the Oklahoma City bombing,” or to explain “why

such a search is so burdensome as not to be required.” Order of May 13, 2011, at 3. In response,

the FBI’s declarant explains that FBI Headquarters has no ECC, and that the FBI has conducted

manual searches of the Crime Lab ECC and the ECR in the OKBOMB Warehouse. Hardy Third

Supp. Dec. ¶ 10. Mr. Hardy also explains that a manual search of the first 14 days’ worth of

records in the OKBOMB case file would be extremely burdensome. Id. ¶ 11. Mr. Hardy

estimates that this material consists of approximately 450,000 pages and would take one

employee over one and a half years to search. Id. Mr. Hardy indicates that such an undertaking

would be unprecedented and could negatively impact his office’s ability to carry out other

obligations. Id.

30. Fifth, Paragraph 5 of the Court’s Order directs Mr. Hardy to state whether he
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“know[s] of either the existence or the likely locations of the requested video tapes,” and whether

he is “otherwise []aware of anyone else that may know of the existence or likely locations of the

videotapes at issue.” Order of May 13, 2011, at 3. In response, the FBI’s declarant, Mr. Hardy,

states that he is “unaware of the existence or likely location of additional tapes responsive to the

plaintiff’s FOIA request, including tapes from the Murrah Building or any additional Hanger tape

other than the tape that plaintiff already received,” and that he “do[es] not know of anyone who

would know where additional tapes would be located.” Hardy Third Supp. Dec. ¶ 20.

ARGUMENT

THE FBI HAS FULFILLED ITS OBLIGATION UNDER FOIA TO CONDUCT A
SEARCH REASONABLY CALCULATED TO LOCATE RESPONSIVE RECORDS

The FBI has satisfied the requirements of FOIA with respect to plaintiff’s FBI FOIA

Request. The FOIA requires that an agency perform a reasonable search for records responsive to

a request. Trentadue, 572 F.3d at 797. “[T]he focal point of the judicial inquiry is the agency’s

search process, not the outcome of its search.” Id. The reasonableness of an agency’s search is

not judged according to whether an agency has found any particular record, nor must an agency

document the fate of records it did not find. See West v. Spellings, 539 F. Supp. 2d 55, 62

(D.D.C. 2008) (“FOIA does not require [an agency] to account for [records that it did not find],

so long as it reasonably attempted to locate them.”); Roberts v. U.S. Dep’t of Justice, No. 92-

1707, 1995 WL 356320, at *2 (D.D.C. Jan. 29, 1993) (“Nothing in the law requires the agency to

document the fate of documents it cannot find. If a reasonable search fails to unearth a document,

then it makes no difference whether the document was lost, destroyed, stolen, or simply

overlooked.”) “There is no requirement that an agency search every record system, but the

agency must conduct a good faith, reasonable search of those systems of records likely to possess
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the requested information.” West, 539 F. Supp. 2d at 62.

Here, in response to plaintiff’s FOIA request for videotapes collected from certain

buildings in the vicinity of the Murrah Building in the immediate aftermath of the April 19, 1995,

bombing, for videotape footage recorded during Oklahoma City Highway Patrol Trooper

Hanger’s arrest of Timothy McVeigh, and for documents referencing these videotapes, the FBI

identified the OKBOMB file, located in Oklahoma City, as the only file likely to contain

responsive information. Nothing in plaintiff’s submissions, throughout the proceedings in this

case, has cast serious doubt on the FBI’s conclusion that the OKBOMB file is where any

responsive records would likely be found. Indeed, the FBI did find responsive records in the

OKBOMB file, including videotape footage from Trooper Hanger’s patrol car, 29 other

videotapes, and 200 pages of other responsive material. The FBI has also explained that all

material “that it deems relevant to investigations and possible prosecutions” are stored in its case

files, and that “[d]ocuments that reference evidence that might be needed for purposes of an

investigation or for trial, or chain of custody for that evidence, are one category of documents

that would always be considered relevant for these purposes.” Hardy Third Supp. Dec. ¶ 13. 

No records responsive to plaintiff’s Request are likely to be found in any location other

than the OKBOMB case file. Specifically, no responsive records are likely to be found at (1) FBI

Headquarters (which has no ECC and no longer has an OKBOMB case file), (2) the FBI Crime

Lab (which was searched but no responsive records were located), (3) I-Drives (which no longer

exist), (4) S-Drives (which were updated after the FBI had already integrated any OKBOMB

information found on I-Drives into the OKBOMB case file), (4) June files (which no longer

exist), (5) zero files (which are simply general category designations for documents for which no
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specific file has yet been created), or (6) the Oklahoma City Field Office’s on-site ECC (which

has no OKBOMB material because the OCFO keeps all such material in the OKBOMB

Warehouse). See Hardy Third Supp. Dec. ¶¶ 6-18.

Moreover, the FBI’s methods of searching the OKBOMB file – through electronic

searches of the General Indices within the Automated Case Support System of its Central

Records System, and through electronic searches of a ZyIndex system that is specifically devoted

to the OKBOMB investigation – are more than reasonable. The FBI has explained that its

automated case system (“ACS”) is designed to facilitate access to its Central Records System

(“CRS”). Hardy Dec. ¶ 28. Because CRS is “primarily designed to serve as an investigative tool,”

its automated General Indices are maintained with the goal of allowing identification of

“information considered to be pertinent, relevant, or essential for future retrieval.” Id. ¶¶ 27, 32.

All information that the FBI identifies as relevant to investigations and possible prosecutions is

therefore indexed in ACS, barring inadvertent mistake or omission. Hardy Third Supp. Dec. ¶ 13.

Because the maintenance of evidence and chain of custody information is crucial to the FBI’s

own mission-related purposes, the FBI considers it particularly important to include such

material in ACS, and such material is therefore particularly likely to be included. Id.; see also

Supplemental Declaration of David M. Hardy (“Hardy Supp. Dec.,” dkt. #67-1) ¶ 5. In addition,

OKBOMB-related information of this kind is also included in the ZyIndex system that is devoted

to the OKBOMB investigation. Hardy Supp. Dec. ¶ 6. 

The FBI has explained that electronic searches of these systems are the most effective and

efficient method of searching for information such as the information that plaintiff requested.

Hardy Third Supp. Dec. ¶ 20. Manual searches, whether of evidentiary material itself or of paper
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files, are overly burdensome as well as redundant, and are not likely to locate any additional

material. Indeed, while the FBI did conduct a manual search of the Evidence Control Room in

the OKBOMB Warehouse, and of the Crime Lab ECC, it did not locate any additional responsive

material through those searches. Hardy Third Supp. Dec. ¶¶ 7, 9. The FBI’s declarant Mr. Hardy

thus continues to maintain, after having reviewed all of plaintiff’s arguments and exhibits, that

“all locations likely to contain information responsive to plaintiff’s FOIA request have been

searched.” Hardy Third Supp. Dec. ¶ 20.  

As the description of proceedings recounted above demonstrates, plaintiff has made

numerous misrepresentations in this case, in an attempt to create the false impression that the FBI

is hiding something – specifically, that FBI FOIA personnel know where two particular

videotapes are and refuse to disclose their whereabouts or release these tapes to plaintiff. Of

course, the FBI has already given plaintiff one of these videotapes, though plaintiff continues to

insist it is an “edited” version. The FBI has also attempted to respond in good faith to each of

plaintiff’s suggestions, though plaintiff continues to change his arguments with every filing or

appearance.  Ultimately, plaintiff has failed to offer any genuine indication that the FBI is13

willfully withholding the information he seeks, and the FBI’s declarant has clearly stated that all

responsive information that was located has been provided to plaintiff. Hardy Third Supp. Dec. ¶

20. The FBI has met its obligations under the FOIA and is entitled to summary judgment.

As described above, plaintiff introduced new arguments in his Reply brief, and made13

additional new suggestions in his Notice of Supplementation. The FBI responded to those new
arguments in a surreply, and the FBI’s declarant Mr. Hardy provides a further response in his
declaration attached hereto. See Hardy Third Supp. Dec. ¶¶ 15-18. 
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CONCLUSION

For the reasons set forth above and in previous filings, summary judgment should be

entered in favor of the FBI defendants.

DATED this June 30, 2011.

Respectfully submitted,

TONY WEST
Assistant Attorney General
CARLIE CHRISTENSEN
United States Attorney (# 0633)
JARED C. BENNETT
Assistant United States Attorney (# 9097)
JOHN R. TYLER
Assistant Branch Director

s/ Kathryn L. Wyer                                 
KATHRYN L. WYER (# 9846)
kathryn.wyer@usdoj.gov
United States Department of Justice
20 Massachusetts Avenue, NW
Washington, D.C.  20530
Tel: (202) 616-8475
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on June 30, 2011, I caused a true and correct copy of the
foregoing document to be served by first class mail, postage prepaid, and/or through the Court’s
electronic filing system, on plaintiff, proceeding pro se, at the address listed below:

Jesse C. Trentadue
Suitter Axland
8 E. Broadway, Suite 200
Salt Lake City, Utah 84111
jesse32@sautah.com

/s/ Kathryn L. Wyer
Kathryn L. Wyer
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