
IN THE TENNESSEE ETHICS COMMISSION

In re:

COMPLAINT OF MIKHAEL SHOR

)
)
)

No. C 08-08

MEMORANDUM OPINION AND ORDER 

This matter came on before the Tennessee Ethics Commission on the Complaint and supporting 
Exhibits (collectively, the “Complaint”) filed by the Complainant, Mikhael Shor (“Complainant”). 

The issues before the Commission are as follows:  Whether probable cause exists to believe that 
the Alleged Violators have violated the  Tennessee Ethics Commission Act of 2006 (the “Act”), Tenn. 
Code Ann. (“TCA”) § 3-6-101, et seq.; and if not, whether or not the Complaint should be referred to the 
Tennessee Registry of Election Finance (the “Registry”) pursuant to Tenn. Code Ann. § 3-6-105(e).

The Commission considered this matter at a confidential meeting at which a quorum was present, 
and its ruling embodied in this Memorandum Opinion and Order was approved by the requisite majority 
of Commission members, all as required by TCA §§ 3-6-103(f) and 3-6-202.

The Commission has considered the Complaint, the statements to the Commission at the meeting 
to determine probable cause, and the entire record in this matter and has viewed the record in the light 
most favorable to the Complainant.  

For the reasons set out below, the Commission holds that probable cause does not exist and that 
the Complaint  must  be dismissed,  and further holds that the Complaint should not be referred to the 
Registry of Election Finance.

Any finding of fact herein which should be characterized as a conclusion of law shall be deemed 
a conclusion of law.  Any conclusion of law herein which should be characterized as a finding of fact 
shall be deemed a finding of fact.

I. PARTIES, ALLEGATIONS AND BACKGROUND

A. Parties

Pursuant to TCA § 3-6-201, et seq., Complainant filed a Complaint on July 11, 2008, appearing 
to name the following parties as Alleged Violators: 

1. Seigenthaler  Public  Relations  (“Seigenthaler”);  Executives  Elizabeth  Seigenthaler 
Courtney,  Chairman  and  CEO,  Amy  Seigenthaler  Pierce,  President,  Katherine  Seigenthaler,  Chief 
Marketing Officer Executive; and Associated Account Executives Kathy Birchall and Philip McGowan; 

2. Wine and Spirit Wholesalers of Tennessee (“Wholesalers”); Executives Thomas Bernard, 
CEO (President) and Don White, CFO; and Lobbyists Tom Hensley and David McMahon; 

3. Tennessee Malt Beverage Association (the “Association”); and Executives Rich Foge, 
CEO (Executive Director) and Ann Koonce, CFO.  

4. Unnamed employers [of lobbyists] unknown to the Complainant; members and financial 
supporters of the Wine and Spirit Wholesalers of Tennessee and other employers [of lobbyists], if they 
knew or had reason to know of the contracting of Seigenthaler Public Relations and the failure to register 
as lobbyists and employers [of lobbyists].
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The foregoing are collectively referred to as the “Alleged Violators.”  

B. Allegations

The gist of the Complaint, in summary, is as follows:

1. Wholesalers  and  possibly other  organizations  representing  wine  and  beer  distributors 
engaged and paid Seigenthaler to lobby against pending legislation during the 2008 legislative session, 
and Seigenthaler and its employers failed to register with the Commission as a lobbyist and as employers 
of a lobbyist, respectively.

2. Kathy Birchall, listed as an account executive with Seigenthaler, registered a web domain 
in the name of Seigenthaler.  Seigenthaler employees developed a website and initiated a campaign by 
direct mail, electronic mail and facsimile. The campaign and website intended to oppose legislation.  The 
mail  campaign urged citizens  to contact  their  legislators  expressing opposition to  the legislation and 
“drove”  traffic  to  the  website.   The website  provided  a  “utility”  for  sending  prepared statements  to 
legislators.  These actions appear to be an attempt to influence legislation through indirect communication 
with legislators, constituting lobbying.

3. Wholesalers  paid  Seigenthaler.   Seigenthaler  was  supported  by  and  may  also  have 
received payment from the Association.  Both organizations opposed the legislation.  Other organizations 
were mentioned as “supporters” of  the campaign,  but  Complainant  was not  aware of  any statements 
indicating a  financial  relationship.   No registrations  of  lobbyists,  employers  of  lobbyists  or  financial 
disclosures were filed with the Commission.

4. Articles in the media suggest that the failure to register was deliberate and ongoing.

5. Seigenthaler’s contract or financial statements would likely identify its employers.

6. TCA § 3-6-302(d)  holds  partners,  associates  and employees  of  lobbyists  individually 
accountable for failing to file in a timely manner.

7. TCA §  3-6-301(8)  includes  a  CEO,  CFO or  equivalent  positions  as  “employers”  of 
lobbyists.

8. A published account stated that Mr. McGowan admitted receiving financial support from 
named organizations, suggested that he knew that he had failed to register, and quoted him as saying that 
he did not consider the activities described to be lobbying.   The same account stated that Mr. Hensley, a 
lobbyist for Wholesalers (but who was named in the Complaint only as an “executive” of Wholesalers, 
i.e., an employer, not a lobbyist), acknowledged that he had provided funds.

9. Mr. McGowan authored a press release that acknowledged support from Wholesalers, the 
Association  and  the  Tennessee  Wine  and  Spirits  Retailers  Association.   The  press  release  included 
quotations from Mr. Bernard, President of Wholesalers,  in support of their efforts and acknowledged 
support from civic and police associations.

10. The website and mailed items contained statements aimed to mislead or which had a 
reasonable likelihood of misleading citizens and legislators.

A. “Seigenthaler’s  website”  [the  website  set  up  for  this  purpose  and  not 
Seigenthaler’s own company website] billed itself as a coalition of concerned citizens and masked its 
lobbying effort as a “We Don’t Serve Teens” campaign, which was a national campaign spearheaded by 
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the Federal Trade Commission (“FTC”) to curb underage drinking.

B. The website did not provide “facilities” for visitors to engage in teen drinking 
prevention activities,  but only called on visitors to oppose the direct shipping of alcohol and wine in 
grocery stores.  The FTC’s website did not take the same position.

C. The implied endorsement by the FTC was disingenuous.

D. The  website  was  developed  in  connection  with  the  campaign  to  oppose  the 
legislation.

E. The campaign included several statements that the Complainant asserted were 
misrepresentations of age verification provisions in the legislation.

11. TCA  §  3-6-304(b)  states  in  part  that  “no  employer  of  a  lobbyist  or  lobbyist  shall 
knowingly make or cause to be made any false statement or misrepresentation of the facts concerning any 
matter  for  which the lobbyist  is  registered to  lobby.”   Even though Seigenthaler  was not  registered, 
Complainant  contended that  failure to register  when required to do so did not  excuse making “false 
statements or misrepresentations.”

12. Complainant believed that the decision for Seigenthaler not to register as a lobbyist and 
for  Wholesalers  and any others  not  to  register  as  employers  was made  in  order  to  misrepresent  the 
lobbying efforts as a grassroots effort.

After the Complaint was filed, the Commission’s then-staff attorney, as he was authorized to do 
at the time, made a determination that the Complaint met the requirements of TCA § 3-6-201 and was 
factually and legally sufficient.  Therefore, pursuant to TCA § 3-6-203(b), the Complaint was referred to 
the Office of the Attorney General and Reporter (“Attorney General’s Office”) for investigation.1  

The Attorney General’s Office rendered its report on April 1, 2009.  A delay ensued because 
shortly  thereafter,  the  Commission’s  senior  staff  departed.   Effective  July 1,  2009,  the  Commission 
became staffed by the employees of the Bureau of Ethics and Campaign Finance, created by TCA §§ 4-
55-101,  et  seq.   The newly organized staff  consulted with the Commission and with the parties and 
counsel who wished to participate, to set the meeting for a probable cause determination for a date when 
all were available.  October 15, 2009 was selected.

As noted above, it is now incumbent upon the Commission, as provided in TCA § 3-6-203(b), to 
determine whether probable cause exists to believe that a violation of any law or rule administered and 
enforced  by  the  commission  occurred.   This  Memorandum  Opinion  and  Order  constitutes  the 
Commission’s report, issued pursuant to TCA § 3-6-203(b)(1), finding that no probable cause exists, and 
dismissing the Complaint.

II. MEETING

The Commission  held its  confidential  meeting to  determine  probable  cause at  9:00 A.M.  on 
October 15, 2009.  At such a meeting, both the Complainant and Alleged Violators are entitled to present 
evidence in support of their positions.  TCA § 3-6-203(b).

Complainant did not submit any additional documents to the Commission before the meeting, and 

1 At a confidential meeting on August 19, 2008, Mr. McMahon was dismissed without prejudice as an 
Alleged Violator upon a showing that he was in no way involved in the conduct alleged in the Complaint. 
No evidence has since come to light that he was involved.  He is no longer an Alleged Violator.

3



did not attend the meeting in person or through counsel.  

The following Alleged Violators,  representatives of  Alleged Violators and their counsel  were 
present:

Seigenthaler Public Relations, through its officers Alleged Violators Ms. Amy Seigenthaler and 
Ms. Beth Seigenthaler, represented by counsel, Mr. James Weaver.

Tennessee Wine & Spirits Wholesalers, represented by its counsel, Mr. Henry E. Hildebrand, III. 

Tennessee Malt Beverage Association, through Alleged Violator Richard Foge, represented by its 
counsel, Mr. Brantley Phillips.  

Alleged Violators Messrs. Thomas Bernard, Don White and Tom Hensley, also represented by 
Mr. Hildebrand, and Ms. Ann Koontz, represented by Mr. Phillips, did not attend in person.

According  to  procedures  previously  announced,  Complainant’s  presentation  and  Alleged 
Violators’ combined presentation were limited to one hour each.  Because Complainant did not appear, 
the entire presentation was limited to one hour.  Alleged Violators adhered to that limit and stated that 
they had had sufficient time to make whatever presentation they wished. 

All counsel moved orally that the Commission summarily dismiss the Complaint, in light of the 
Complainant’s failure to submit any document prior to the meeting in support of his Complaint, and his 
failure to attend the meeting.  

The Alleged Violators’ presentation was on the record.  After the Alleged Violators’ presentation, 
the Commission met in private to discuss and deliberate.  When the discussions and deliberations were 
concluded, the Commission voted on the record.

III. ANALYSIS

A. Statutory Requirements for Complaints

The  Comprehensive  Governmental  Ethics  Reform Act  of  2006  (the  “Act”)  provides,  “[a]ny 
citizen of Tennessee may file a sworn complaint executed on a form prescribed by the Tennessee ethics 
commission alleging a violation of laws or rules within the jurisdiction of the commission.”  Tenn. Code 
Ann. § 3-6-201(a)(1).  

Such a complaint must meet criteria that are set forth in the statute.  The complaint must include: 

(1) The name of the complainant;

(2) The street or mailing address of the complainant;

(3) The name of each alleged violator;

(4) The position or title of each alleged violator;

(5) A short and plain statement of the nature of the violation and the law or 
rule upon which the commission’s jurisdiction over the violations depends; [and]

(6) A statement of the facts constituting the alleged violation and the dates 
on which, or period of time in which, the alleged violation occurred; . . . .
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(7) All  documents  or  other material  available to the complainant  that  are 
relevant to the allegation; a list of all documents or other material within the knowledge 
of the complainant and available to the complainant that are relevant to the allegation, but 
that are not in the possession of the complainant, including the location of the documents, 
if  known; and a  list  of  all  documents  or  other material  within the knowledge of  the 
complainant  that  are  unavailable  to  the  complainant  and  that  are  relevant  to  the 
complaint, including the location of the documents, if known.

TCA § 3-6-201(b).

Finally, a complaint must

.  .  .  be  accompanied  by  an  affidavit  stating  that  the  information  contained  in  the 
complaint is either correct or that the complainant has good reason to believe and does 
believe that the violation occurred. If the complaint is based on information and belief, 
the  complaint  shall  state  the  source  and  basis  of  the  information  and  belief.  The 
complainant may swear to the facts by oath before a notary public.

TCA § 3-6-201(c).

The Act requires the Commission to determine whether a Complaint, on its face, complies with 
TCA § 3-6-201.  If it does not, the Commission must dismiss the Complaint.  TCA § 3-6-203(a).  If the 
Complaint does comply, and is deemed “factually and legally sufficient,” the Commission must refer it to 
the  Office  of  the  Attorney General  and  Reporter  for  investigation.   TCA §  3-6-203(b).   When  the 
Complaint was filed, the Commission’s Executive Director and its two staff attorneys had authority to 
make the threshold determination that a Complaint was factually and legally sufficient and refer such a 
Complaint to the Attorney General’s Office.  That is what occurred in this instance.

B. Oral Motions to Dismiss Complaint Summarily

As  stated  above,  all  counsel  moved  orally  for  summary  dismissal  of  the  Complaint  on  the 
grounds  that  the  Complainant  failed  to  prosecute  the  Complaint.   Other  than  the  Complaint  itself, 
Complainant provided no documents for the Commission to consider in determining probable cause, and 
he did not appear at the meeting either pro se or through counsel.

The Commission holds that it is obligated to make a probable cause determination regardless of 
whether  or  not  the  Complainant  submits  any  document  beyond  the  Complaint  or  appears  at  the 
Commission meeting to determine probable cause.  The Commission will therefore deny that motion and 
proceed to determine probable cause, or lack thereof, in light of the governing statutes and the record in 
this case.

C. Additional Facts

The salient facts do not appear to be in dispute.

Seigenthaler  is  a public relations firm.   That  is  what it  is  called and how it  advertises itself. 
Seigenthaler does not communicate with legislators and did not do so in this instance.  Rather, through a 
website and such means as direct mail and email, it communicated with the public to urge members of the 
public who were so inclined to contact their legislators on the subject of the legislation that it had been 
hired to help oppose.  If a member of the public chose to contact a legislator, he or she might construct 
and send his or her own original message by email, mail, telephone, fax, etc.  Alternatively, the citizen 
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could use the assistance of communication mechanisms available on the website.

Seigenthaler did not register with the Commission as a lobbyist.

Wholesalers and the Association are employers of lobbyists.  Therefore, they must register with 
the Commission and pay registration fees.  As employers, they must also file biannual expenditure reports 
with the Commission.  TCA § 3-6-303.  

Neither organization listed Seigenthaler as one of its registered lobbyists.

The Commission takes judicial notice that both Wholesalers and the Association filed all required 
biannual expenditure reports.

TCA § 3-6-303 requires expenditure reports to list  expenditures in two categories.   The first 
disclosure, under § 3-6-303(a)(1), is for compensation to lobbyists.  The second disclosure, under § 3-6-
303(a)(2), is for expenditures for “influencing legislative or administrative action through public opinion 
or grassroots action,” excluding lobbyist compensation.

Each organization’s employer expenditure reports listed expenditures in both of these categories.

The  Complaint  does  not  clearly  allege  who paid Seigenthaler,  other  than Wholesalers.   The 
Complaint raises the possibility that Wholesalers was not Seigenthaler’s sole source of payment and that 
others,  such  as  the  Association,  Mr.  Hensley  and  perhaps  others  contributed  to  the  campaign  that 
Seigenthaler  conducted.   For  purposes  of  this  analysis,  the  Commission  will  assume  that  all  of 
Seigenthaler’s compensation came from one or more employers of lobbyists, so that the Commission’s 
analysis can focus on the dispositive issues.

As to the Association, Mr. Foge and Ms. Koonce, the Complaint alleges that the Association and 
perhaps others may have made financial contributions to the coalition named as the sponsor or host of the 
website that Seigenthaler created.  There is no evidence in the record to substantiate that that is so, or to 
substantiate  that  these  Alleged  Violators  participated  in  employing  Seigenthaler,  participated  in  the 
website, or participated in the campaign.

D. The Activities Described in the Complaint Were Not Lobbying

The Complaint asserts that Seigenthaler’s activities were lobbying because they were a campaign 
to  generate  communications  from members  of  the  public  to  members  of  the  General  Assembly  in 
opposition to a pending bill.

A majority of the Commission holds as follows:

It is clear from § 3-6-303(a)(2) that the role played by public relations firms in the process of 
urging citizens to “Write Your Legislator” is not within the definition of “lobbying,” and public relations 
firms are not “lobbyists.”

TCA § 3-6-303(a)(1) requires that an employer expenditure report list:

The  aggregate  total  amount  of  lobbyist  compensation2 paid  by  the  employer.   For 
purposes of the disclosure, compensation paid to any lobbyist who performs duties for 
the employer in addition to lobbying and related activities shall be apportioned to reflect 

2 TCA  §  3-6-301(7)  defines  “compensation”  to  include  both  payment  for  services  rendered  and 
reimbursement of expenses (except where lobbying is incidental to the person’s regular employment).
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the  lobbyist's  time  allocated  for  lobbying  and  related  activities  in  this  state.   The 
aggregate total amount of such lobbyist compensation shall be reported within one (1) of 
the following ranges: . . .

[Emphasis added.]  

Whatever an employer pays to lobbyists must be disclosed under § 3-6-303(a)(1).  But that does 
not include  all expenditures that an employer might make for the purpose of influencing legislative or 
administrative action.   In  other words,  there  are  other types  of  expenditures  that  are for  influencing 
legislative  or  administrative  action,  but  that  are  not for  lobbying.   Those  types  of  expenditures  are 
described in § 3-6-303(a)(2):

Excluding lobbyist compensation, the aggregate total amount of employer expenditures 
incurred  for  the  purpose  of  influencing  legislative  or  administrative  action  through  
public opinion or grassroots action,  including, but not necessarily limited to, any such 
expenditures  for  printing,  publishing,  advertising,  broadcasting,  paid  announcements, 
audiotapes,  videotapes,  compact  discs,  digital  video  discs,  infomercials,  rallies, 
demonstrations,  seminars,  lectures,  conferences,  postage,  telephone-related  costs, 
Internet-related  services,  public  relations  services,  governmental  relations  services, 
polling services, travel expenses, grants to issue groups or grassroots organizations,  or 
any similar expense. For purposes of this disclosure, any such expenditure that is made 
for the purpose of achieving a multistate effect shall be apportioned equally among such 
states.  The  aggregate  total  amount  of  these  employer  expenditures  shall  be  reported 
within one (1) of the following ranges: . . .

[Emphasis added.]

The conclusion is inescapable that payments by employers of lobbyists to the types of providers, 
vendors and consultants described in § 3-6-303(a)(2) are not payments for lobbying, for the following 
reasons:

1. Subsections (a)(1) and (a)(2) are mutually exclusive.  Subsection (a)(1) is for payments 
(including reimbursement of expenses) to lobbyists, and subsection (a)(2), by its own terms, excludes 
payments to lobbyists.

2. Subsection (a)(2) exactly describes what Seigenthaler was doing:  “influencing legislative 
or administrative action through public opinion or grassroots action.”

3. The list of kinds of activities and services is very broad and inclusive, besides which the 
list  begins  with the  phrase  “including but  not  limited  to”  and ends with  the  phrase  “or  any similar 
expense.”  Clearly, the General Assembly did not intend for the list in subsection (a)(2) to be exclusive or 
exhaustive, but merely by way of example.

An  employer  of  a  lobbyist’s  undertaking  to  influence  legislative  or  administrative  action  as 
described in subsection (a)(2) does not make the listed providers, vendors and consultants “lobbyists.” 
On  the  contrary,  it  makes  them  not lobbyists.   Like  the  “uncola,”  or  the  “undead,”  they  are  the 
“unlobbyists.”

The use of the word “indirect” in the definition of “lobbying,” TCA § 3-6-301(15), does not 
transform the types of activities described in TCA § 3-6-303(a)(2) into lobbying.  The entire thrust of the 
subsection is to describe what is  not lobbying.   It  would not be proper statutory construction for the 
Commission to negate the express language of § 3-6-303(a)(2) by implication.
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The Commission  notes  that  employers  of  lobbyists  do have  to  disclose  what  they spend on 
grassroots public relations efforts to influence administrative and legislative action.

Based on the foregoing, a majority of the Commission holds that a provider, vendor or consultant 
that is engaged by an employer of a lobbyist to provide the types of goods and services within the broad 
and  nonexclusive  description  of  TCA  §  3-6-303(a)(2)  is  not  lobbying.   Such  provider,  vendor  or 
consultant is not required to register with the Commission as a lobbyist, and an employer of a lobbyist is 
not required to register as the employer of such a provider, vendor or consultant.  

Commissioners  Brown and Farmer  concur  in  the  holding  that  the  activities  described in  the 
Complaint were not lobbying because they were within the description of TCA § 3-6-303(a)(2).

Therefore, the Commission unanimously holds that Seigenthaler was not lobbying by engaging in 
the activities described in the Complaint, and the Complaint does not allege a violation of the Act.  

The  Commission  further  unanimously  holds  that  Elizabeth  Seigenthaler  Courtney,  Amy 
Seigenthaler Pierce, Katherine Seigenthaler, Kathy Birchall and Philip McGowan were not lobbying by 
engaging in the activities described in the Complaint as employees of Seigenthaler, and they were not 
required to register as lobbyists.

Since Seigenthaler’s activities were not lobbying, the Commission further unanimously holds that 
the  Complaint  does  not  allege  any violation  of  the  Act  with  respect  to  Wholesalers  and  its  named 
employees, Thomas Bernard, Don White and Tom Hensley, and with respect to the Association and its 
named employees,  Rich Foge and Ann Koonce.   These organizations and individuals  did not  act  as 
employers  of  a  lobbyist  with  respect  to  Seigenthaler,  and  were  under  no  duty  to  register  with  the 
Commission as such.

On that basis, the Commission unanimously holds that there is no probable cause to believe that 
the Alleged Violators violated the Act.

E. As an Entity, Seigenthaler Was Not a Lobbyist Under the Act

With respect to Seigenthaler, there is an additional reason to hold that it was not lobbying, which 
is that, as an entity, it could not be a lobbyist.

The Act defines a “lobbyist” as a “person”3 who “engages in lobbying for compensation.”  TCA § 
3-6-301(17).

“Lobbying” is defined at TCA § 3-6-301(15)(A) as “to communicate, directly or indirectly, with 
any official in the legislative branch or executive branch for the purpose of influencing any legislative 
action or administrative action.”  “Legislative action” and “administrative action” are defined at TCA § 3-
6-301(14) and (1).  TCA § 3-6-301(15)(B) through (F) lists many types of activities that, notwithstanding 
the general definition, are excluded from lobbying.  As we have discussed above, TCA § 3-6-303(a)(2) 
lists additional types of activities that are not lobbying.  

3 The Act defines a person as “any individual,  partnership, committee, association, corporation, labor 
organization, or any other organization or group of persons.”  TCA § 3-6-301(21).  However, the phrase 
that introduces the entire list  of definitions in § 3-6-301 is “[a]s used in this part,  unless the context 
otherwise requires.”  The context in which the word “lobbyist” is used in the Act requires that its meaning 
be  limited  to  individuals,  and  that  partnerships,  committees,  associations,  corporations,  labor 
organizations, or any other organization or group of persons cannot be lobbyists.
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Seigenthaler’s  campaign  sought  to  influence  “legislative  action,”  but,  as  we  held  above,  its 
activities were not lobbying.   

The  following  provisions  of  the  Act  provide  the  “context”  that  leads  a  majority  of  the 
Commission to conclude that only an individual can be a lobbyist, and an entity cannot be a lobbyist:

1. TCA  §  3-6-302(a)(3)  provides  that  “Within  thirty  (30)  days  after  registering,  each 
lobbyist shall provide a current photographic portrait to the ethics commission; however, no lobbyist shall 
be required to submit  more than one (1) portrait  during any year.”   Section 3-6-302(f) provides that 
“Employer  and lobbyist  registration statements,  as may be amended,  as well  as lobbyist  photographs, 
shall be promptly posted on the commission's Internet site.”  Only an individual can provide a photograph 
of himself or herself; thus, only individuals are within the meaning of “lobbyist.”

2. TCA § 3-6-302(a) describes the registration of lobbyists and employers of lobbyists.  

A. Section 3-6-302(a)(1) states:  “Not later than seven (7) days after becoming an 
employer of a lobbyist, the employer shall electronically register with the Tennessee ethics commission. 
Each year thereafter, the employer shall register in the same manner, if the employer continues to employ 
one (1) or more lobbyists.”  Each employer must register separately for each lobbyist.  

B. Section 3-6-302(a)(2) states:  “Not later than seven (7) days after becoming a 
lobbyist, the lobbyist shall electronically register with the ethics commission. Each year thereafter, the 
lobbyist shall register in the same manner if the lobbyist continues to engage in lobbying.”  

The better reading of § 3-6-302(a)(1) and (a)(2), particularly in light of § 3-6-302(a)(3) and (f), is that an 
employer of a lobbyist is employing an individual, not an entity.

3. TCA §  3-6-301(16)  defines  the  term “lobbying  firm.”   That  term “means  any firm, 
corporation, partnership or other business entity that regularly supplies lobbying services to others for 
compensation.”   From that definition, it is clear that a company that has lobbyists on staff is a lobbying 
firm, not a public relations firm.  It is also clear that the firm is not a lobbyist, but only the individual 
employees of the firm who actually perform the lobbying.  Lobbying firms – the entities themselves -- do 
not register as lobbyists.  This is borne out by TCA § 3-6-302(d), which provides that 

By  rule,  the  ethics  commission  shall  authorize  a  lobbying  firm  to  file  consolidated 
lobbyist registration, registration statements, and registration amendments on behalf of all 
partners, associates and employees within the firm; however, the partners, associates and 
employees  of  the  firm  shall  be  individually  named  and  shall  remain  individually 
accountable for the timeliness and accuracy of the consolidated filing.

Obviously, only the individuals are “lobbyists,” and the entity is not a lobbyist.4

Based upon the foregoing, a majority of  the Commission holds that  under the Act,  an entity 
cannot be a lobbyist and that only an individual can be a lobbyist and that for this reason, Seigenthaler 
was not lobbying in performing the services described in the Complaint.  

4 The  Complaint  alleges,  as  noted  above,  that  TCA  §  3-6-302(d)  holds  “partners,  associates  and 
employees of lobbyists” individually accountable for failing to file in a timely manner.  The Complaint 
misstates the statute.  Section 3-6-302(d) holds lobbyists who are partners, associates and employees of 
lobbying firms responsible for the timeliness and accuracy of a consolidated filing by the lobbying firm 
covering all of the lobbyists within the firm.  If no lobbying is involved, this statute does not apply and no 
registration is required.
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Commissioners Brown and Farmer concur in the holding that Seigenthaler, as an entity, was not 
lobbying in performing the services described in the Complaint.  

Therefore, the Commission unanimously holds that, as an entity, Seigenthaler was not a lobbyist 
and did not violate the Act in performing the services described in the Complaint.

On that additional basis, the Commission unanimously holds that there is no probable cause to 
believe that Seigenthaler violated Act.

E. Allegations of Other Unnamed Violations  

The Complaint  states that  it  includes as Alleged Violators unnamed employers  [of  lobbyists] 
unknown to the Complainant; members and financial supporters of the Wine and Spirit Wholesalers of 
Tennessee and other employers [of lobbyists], if they knew or had reason to know of the contracting of 
Seigenthaler Public Relations and the failure to register as lobbyists and employers [of lobbyists].

Both  the  Commission  and  anyone  alleged  to  have  violated  the  statutes  over  which  the 
Commission  has  jurisdiction  must  be  informed  with  reasonable  clarity  and  sufficiency  of  what  the 
Complainant  asserts  was  illegal.   Moreover,  when  the  Commission  determines  that  a  complaint  is 
“factually and legally sufficient” to refer to the Office of the Attorney General and Reporter pursuant to 
Tenn. Code Ann. § 3-6-203(b), the Attorney General and Reporter must be able to discern from the face 
of the complaint and exhibits what to investigate.  The Commission, the Alleged Violator and the Office 
of  the  Attorney General  and Reporter  must  be  able  to  read a  Complaint  and find a  comprehensible 
allegation  of  facts  and  law that,  if  true,  would constitute  a  violation  of  the  statutes  over  which the 
Commission has jurisdiction.

Therefore, the Commission holds that the unspecified allegations against unspecified individuals 
or entities fail to state a cognizable violation of the Act.  The Commission unanimously holds that there is 
no probable cause to believe that any unnamed parties violated the Act.

F. Allegations of General Impropriety

The Complaint  alleges that  statements  by Seigenthaler,  described in the Complaint,  “if  taken 
individually and out of their proper context, may be defensible as literally not false.  Taken together, they 
clearly paint a misleading picture.  This lack of transparency and honesty in public debate is,  to my 
understanding, precisely what the Ethics Commission was empowered to combat.”

The Commission is not vested with plenary jurisdiction to govern all conduct, communications, 
business, endeavors or relationships.  It only has jurisdiction to adjudicate allegations that are within the 
provisions of the statutes that it administers and enforces.

The  conduct  in  question  was  not  lobbying,  according  to  the  express  terms  of  the  Act. 
Seigenthaler, as an entity, was not a lobbyist.  Seigenthaler and its employees were not required register 
as a lobbyist.  Wholesalers and the Association and their employees were not employers of lobbyists as to 
Seigenthaler, and were not required to register as such.  The Act specifically contemplates that employers 
of  lobbyists  will  engage  in  grassroots  public  relations  or  advertising  campaigns  seeking  to  interest 
members of the public in communicating with officials in the executive and legislative branches in order 
to influence their actions.  The Act specifically excepts grassroots campaigns from lobbying.  Therefore, 
the  Complainant’s  premise  “that  the  decision  not  to  file  registration  was  made  to  misrepresent  the 
lobbying efforts as a grassroots effort, as this would likely have a greater impact” was unfounded.  
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G. Allegations of False and/or Misleading Statements

TCA § 3-6-304(b) provides:  “No employer of a lobbyist or lobbyist shall knowingly make or 
cause to be made any false statement or misrepresentation of the facts concerning any matter for which 
the lobbyist is registered to lobby to any official in the legislative or executive branch.”

The  Commission  must  dismiss  the  allegations  in  the  Complaint  that  any  Alleged  Violators 
violated § 3-6-304(b) because, as a matter of law, there was no breach of that section.  First, no allegedly 
false or misleading statements were made in the act of lobbying.  Second, no such statements were made 
to  any  official  in  the  legislative  or  executive  branch.   It  is  undisputed  that  Seigenthaler  did  not 
communicate with any such officials.

Therefore, the Commission does not reach, and makes no finding, on the questions of whether 
any statement was false or misleading or whether any statement was an expression of opinion rather than 
a representation of fact.  However, since the activities described in the Complaint were not lobbying and 
Seigenthaler,  as  an entity,  was not  a  lobbyist,  the  following allegations  are  unfounded:  (1)  That  (as 
suggested in the media)  the failure to register was deliberate and ongoing and (2) that the decision for 
Seigenthaler not to register as a lobbyist and for Wholesalers and any others not to register as employers 
was made to misrepresent the lobbying efforts as a grassroots effort.

H. Constitutionality

At the meeting, counsel for the Alleged Violators asserted that the website and its implications 
for citizens’ rights to communicate with their elected officials are constitutionally protected activities. 
They asserted that it would be unconstitutional if the Act were to be deemed to apply to communications 
with citizens, urging them to communicate with their legislators, or facilitating their doing so.

Since  the  Commission  holds  that  the  website  and  the  campaign  were  not  lobbying  and  that 
Seigenthaler,  as  an  entity,  was  not  a  lobbyist,  there  is  no  need  for  the  Commission  to  reach  the 
constitutional issues raised by counsel.

I. Referral to Registry

The final task before the Commission is to determine whether the Complaint should be referred to 
the  Registry  of  Election  Finance  pursuant  to  TCA §  3-6-105(e),  which  provides  as  follows:   “The 
commission shall  refer to the registry of election finance for investigation and appropriate action any 
complaint filed with the commission that is within the jurisdiction of the registry.”

The Commission’s jurisdiction is set out at Tenn. Code Ann. § 3-6-105, and provides in part: 
“(a) The Tennessee ethics commission is vested with jurisdiction to administer and enforce the provisions 
of this chapter, §§ 2-10-115, and 2-10-122 – 2-10-130, and title 8, chapter 50, part 5.

The Registry’s jurisdiction is set forth in three interrelated sections of the Tennessee Code, which 
state in pertinent part:

2-10-101.   Short  title  --  Application --  Administration --  Adoption of  more  stringent 
requirements.

(a) This part shall be known and may be cited as the "Campaign Financial Disclosure Act 
of 1980."

. . . .
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(d) The registry of election finance shall have the jurisdiction to administer and enforce 
the provisions of this part concerning campaign financial disclosure.

2-10-205.  Jurisdiction to administer and enforce certain statutes.

The  registry  has  the  jurisdiction  to  administer  and  enforce  the  provisions  of  the 
following:

(1) The Campaign Financial Disclosure Act, compiled in part 1 of this chapter; and

(2) The Campaign Contribution Limits Act, compiled in part 3 of this chapter.

and

2-10-301.  Short title -- Jurisdiction.

(a) This part shall be known and may be cited as the "Campaign Contribution Limits Act 
of 1995."

(b) The  registry  of  election  finance  has  jurisdiction  to  administer  and  enforce  the 
provisions of this part.

There is no allegation anywhere in the Complaint that could constitute a violation of law that is within the 
jurisdiction of the Registry.  The Commission holds that there is  no basis to refer the Complaint to the 
Registry. 

ORDER

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED as follows:

1. The oral motions for summary dismissal, made by counsel at the meeting, be, and hereby 
are, denied.

2. The  Complaint  against  Elizabeth  Seigenthaler  Courtney,  Amy  Seigenthaler  Pierce, 
Katherine Seigenthaler,  Kathy Birchall,  Philip McGowan, Wine and Spirit  Wholesalers of Tennessee, 
Thomas Bernard, Don White, Tom Hensley, the Tennessee Malt Beverage Association, Rich Foge and 
Ann Koonce be, and hereby is dismissed because the Complaint fails to allege a violation of the Act in 
that they were not engaged in lobbying or were not employers of a lobbyist, and were not required to 
register with the Commission as lobbyists or employers of lobbyists, and therefore there is no probable 
cause to believe that they violated the Act.

3. The  Complaint  against  Seigenthaler  Public  Relations  be,  and  hereby  is,  dismissed 
because the Complaint fails to allege a violation of the Act in that it was not engaged in lobbying and in 
that, as an entity, it was not a lobbyist, and therefore there is no probable cause to believe that it violated 
the Act.

4. The Complaint be, and hereby is, dismissed to the extent that it contains allegations of 
unspecified conduct against unspecified individuals or entities.  
 

5. The Complaint shall not be referred to the Tennessee Registry of Election Finance.
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6. The Executive Director shall cause to be delivered to the Complainant and the Alleged 
Violators, by certified mail, return receipt requested, a copy of this Memorandum Opinion and Order as 
issued by the Commission. 

7. In accordance with T.C.A. § 3-6-203(b)(1) Complainant may request a hearing as to this 
determination of no probable  cause.  If  after  the hearing the Commission determines  that  there is  no 
probable cause, the Commission may order the Complainant to reimburse the Alleged Violators for any 
reasonable costs and reasonable attorney fees the Alleged Violators have incurred.

TENNESSEE ETHICS COMMISSION

        By:  ______________________________
R. Larry Brown, Chair

Date: ______________________________
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