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March 20, 2015

Novella Colman, Staff Attorney
American Civil Liberties Union

Foundation of Northern California

P.O. Box 188

Fresno, CA 93707

DANIEL C. CEDERBORG
County Counsel

Sent Via E-mail and U.S.

Mail

RE: ACLU Correspondence Dated February 20, 2015; Initial Response Letter

Dear Ms. Coleman:

This letter constitutes an initial response to your letter dated February 20, 2015.
As we discussed during the meeting with the Public Defender on March 4, and later via
telephone, many of the factors that may impact the provision of indigent criminal
defense services in the County of Fresno are currently under evaluation. I have
explained to you that the budget process for fiscal year 2015-16 is only in its initial
stages, and no information concerning possible additional staffing changes to the Public
Defender's Office will be available for at least a couple months. In addition, we told you
that the Public Defender had only recently completed hiring the 17 new staff positions
that were added in the current fiscal year, and the full effects of this additional staffing
have not been evaluated. All of the judicial and public safety partners are dealing with
the dramatic shift in charges and caseloads resulting from Proposition 47, further
complicating the Public Defender's ability to provide final information concerning final
plans for the immediate future which would be relevant to the concerns expressed by
the American Civil Liberties Union in your February 20, 2015 letter. Finally there were
certain questions and requests for data that the County had for you which would assist
in the County's response and I just received some information from you in your
correspondence yesterday. We have not been able to review all that material
completely yet but this letter will make reference to some of that information you have
provided. Nevertheless, you requested that the County respond by the March 20
deadline initially stated in your letter and the County will attempt to provide as clear a
response as is possible given the foregoing limitations.

As we discussed, the Board of Supervisors is very aware that the budget cuts
during the fiscal crises had a profound impact on the Public Defender's Office. While

2220 Tulare Street, Suite 500, Fresno, California 93721-2128 • Telephone (559) 600-3479 / Fax (559) 600-3480
Equal Employment Opportunity • Affinnative Action • Disabled Employer



Novella Coleman, Esq.
March 20, 2015
Page 2

the County rejects the conclusion in your February 20, 2015 letter that staffing levels at
the Public Defender's Office have resulted in violation of defendants' constitutional
rights, the County is aware of the staffing level issue and has taken aggressive steps to
add additional positions to the Public Defender's Office. If you listen to the audio
recording of the Board of Supervisors Budget Hearing for this fiscal year on June 9,
2014, you will hear the Board members expressing their understanding of providing
additional staffing to the Public Defender's Office. In fact, for the current fiscal year, the
Board authorized 17 new positions and a 13% total increase over the prior fiscal year
Public Defender's budget.

Despite the scholarly review of case authority guaranteeing the right to counsel in
the United States, your February 20, 2014 letter fails to make any cogent connection to
any particular staffing level or case load standard in the Public Defender's Office. As
you are aware, both state law and the procedures in the Public Defender's Office
provide in cases where the Public Defender's office cannot handle a case due to
workload that the Public Defender step aside in favor of alternate defense counsel
which the County still pays for. As we discussed you are aware of the litigation in which
the County prevailed over this issue in 2011. No particular staffing level of the Public
Defender's Office is mandated by state law. Further, the ACLU has provided no
information concerning any specific incidences in which individual defendants' rights
were violated as a result of staffing levels in the Public Defender's Office. I have asked
you for specific cases of which the ACLU is aware in which the ACLU contends a
constitutional violation has occurred but you have declined to provide any such
information although you have generally asserted that such cases exist. This makes it
impossible for the County or the Public Defender to analyze office staffing levels,
policies or practices that could be improved if such failures have occurred. Making
vague assertions of constitutional violations and then declining to provide any specific
information is not conducive to assisting the County in actually addressing any problems
the ACLU contends exist. Rather, this appears intended to set up this situation for
litigation including an attorneys' fee award rather than constituting a good faith effort to
induce the County to adopt procedures, policies or staffing levels that would correct
what the ACLU believes constitutionally deficient in the County's provision of indigent
defense representation. I hope that you will reconsider providing us with useful
information you may have concerning specific cases with alleged constitutional
violations as that would greatly improve the County's ability to provide relevant
responses or explanations to the ACLU's concerns.

As to the six steps you listed in the February 20, 2015 letter, the County provides
its initial response as follows:
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1. Establishing and implementing caseload limits and workload standards for each
individual attorney, each support staff member, and each indigent defense provide in
the County to assure staff is not so overwoii<ed that the quality of representation falis
beiow constitutionai and statutory standards.

The Public Defender's Office management staff regularly checks on and monitors
the caseloads of the trial attorneys and other staff members. Utilizing the decades of
criminal defense experience they have, management determines what is the
appropriate caseload for any particular attorney to carry given the attorney's skill and
experience level and the variety and complexity of cases that attorney is handling at the
time. While the Public Defender could consider the development of specific numerical
caseload standards, implementation of any such arbitrary limits may not prove to be that
useful because of the need to adapt to any particular or extraordinary situations that
may arise given an individual attorney's caseload. At present. Public Defender
management believes their careful monitoring of the work of their attorneys assures that
constitutional standards are being met by their staff in the representation of indigent
criminal defendants. The ACLU has provided no specific information that any
constitutional violation has occurred as a result of the management of Public Defender
staff caseloads. Moreover, while you have cited to certain national standards, you have
not been able to identify whether those standards are actually used by real life indigent
defense providers anywhere in the State of California or whether those national
standards constitute the minimum necessary for a public defender's office to meet its
constitutional obligations to its clients. In my discussion with you, you indicated that the
quality of representation was of more importance to the ACLU than a specific numerical
caseload standard and the Public Defender agrees. Since the ACLU has not
designated any particular numerical caseload standard as being the minimum
necessary to meet constitutional requirements, it is difficult to see whether any standard
the Public Defender's office might set would address the ACLU's concerns. Yesterday
you provided material from the San Francisco Public Defender's Office and our Public
Defender management staff will review that to determine whether there are any of those
procedures that might be adapted to work here in Fresno County. Obviously, there are
substantial differences in the size and structure of the San Francisco Public Defender's
Office compared to Fresno County, but we appreciate you following through on
providing some more specific information.

It is important to note here again that the Public Defender has just recently
completed the hiring of the 17 new staff positions approved for this fiscal year. This
additional staffing is sure to have an impact on caseloads in the office. It is not yet
known whether current office needs and the fiscal position of the County will require or
allow for further additions to staff to the Public Defender's Office in the next fiscal year,
but the budget process for that has just gotten undenway. Finally, the significant
impacts of Proposition 47 are just beingfelt by the justice system and further complicate
the development of a particular caseload numerical standard at the present time. I will
note, however, that the Community Corrections Partnership, which administers AB 109
funds, recently approved a recommendation to the Board of Supervisors for over
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$300,000 for the remainder of this fiscal year and over into next fiscal year to fund an
additional attorney, paralegal and office assistant in the Public Defender's Office to
handle increased workloads from Proposition 47 cases.

2. Ensuring each indigent defense provider regularly evaluates each staff member
to inform appropriate attomey case assignments and workload for all staff, including
taking into account training, ability and skill level.

As indicated by Public Defender management in our meetings, the Public
Defender management team performs this task as part of their daily routine. It is not
clear what additional management procedures the ACLU thinks are necessary to
provide constitutionally adequate representation for indigent criminal defendants. In
addition, regular personnel evaluations are performed pursuant to County policy on an
annual basis and gather data on the attorney's or staff member's performance from
supervisors and court officers to evaluate the skill set and necessary training of the
employee.

3. Conducting regular evaluations of each indigent defense provider to monitor
compliance with the State Bar Guidelines and to inform County decisions about
resource allocations.

Again, within the Public Defender's Office this task is done as part of the normal
daily management of attorneys and staff. With respect to alternate indigent defense
counsel, these attorneys are appointed by the Court and although the County pays for
this legal representation, the County has limited influence on their day to day practices.
This is an area, however, where some additional review of the services provided by
alternate indigent defense counsel may be warranted and the County is open to
developing a more formal review process to assure that alternate indigent defense
counsel is also providing an adequate level of representation.

4. Ensuring that decisions about which indigent defense providers the County will
use and what resources are allocated to indigent defense services are made by
independent County officials or consultants.

As discussed both in the March 4 meeting, the County is unclear what the ACLU
means by this comment. The County Board of Supervisors has plenary budgetary
authority for the County's budget including the budget of the Public Defender's Office, it
would be a violation of state law to attempt to delegate this duty to any other entity.
Unfortunately, my initial review of the points you made in your letter yesterday did not
disclose anything that would change status of California law on this point. Of course the
Public Defender Office is required to provide the utmost in loyalty to its clients and is
independent in that respect from any other County office or official. This does not
change the facts or the law as to how budgeting is done in counties throughout the
state. I believe you are inappropriately conflating the requirement that the Public
Defender or alternate indigent defense counsel operate completely independently in
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decisions about what needs to be done in any particular criminal case with the
budgeting authority which clearly remains solely with the Board of Supervisors. The
independence required by the applicable standards applies to the defense of particular
cases, not to budgeting issues. The challenge you appear to raise here would mean
that almost all Public Defenders in the State of California do not exercise their

independence, since they serve at the pleasure of a county administrator and/or a
Board of Supervisors and all have their budgets set by the Board of Supen/isors. The
mere fact of the budgetary structure in most counties in the State does not dissipate a
public defender's independence in terms of the actual representation of clients. It
certainly raises no constitutional concerns, particularly where the public defender, as is
the case in the County of Fresno, is free to declare unavailability if staffing or resources
of the office do not allow for the adequate defense of a particular case. Boards of
oversight that have been established in other states do not provide a persuasive model
even if they were allowed under California law, and certainly do not constitute a
constitutionally required practice. To the extent the proposals suggested in the
academic article you reference have merit or constitute "best practices" in this area, any
such dramatic changes would need to be addressed to the State Legislature, not a
county.

5. Ensuring proper provision of resources, including attorney, expert and
investigative resources, for every indigent defendant.

Public Defender management staff is of the opinion they are providing the
necessary resources. Of course as noted above, the Board of Supervisors is very
sensitive to the cuts incurred by the Public Defender during the financial crises and has
taken steps to add significant numbers of staffing to the office in the current fiscal year.
Further analysis of the Public Defender's Office's needs and the fiscal condition of the
County might result in more positions being added for this next fiscal year, but the
budget process is just underway in the County and specific information concerning
whether or not there will be additional positions added is not available yet. As I
mentioned above, in addition to the 17 new positions provided the Public Defender this
fiscal year, the CCP has recently passed a recommendation to the Board of Supervisors
for the expenditure of over $300,000 of AB 109 funds to pay for an additional attorney, a
paralegal and an office assistant starting in the current fiscal year and extending into
next year as well.

6. Ensuring proper training, supervision and professional support of attorneys.

Public Defender management staff ensures that training, supervision and
professional support are available to all of the Public Defender attorneys. In light of the
budget cuts during the financial crises the area of supervision has been challenging in
the Public Defender's Office with experienced attorneys having to handle increased
caseloads and having less time for direct supervision of lower-ranking attorneys. Public
Defender management is addressing this issue to add additional management in the
future.
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With respect to training, regular webinar training is conducted for all attorneys in
the office. In addition, direct training of misdemeanor attorneys takes place in-house as
well. Recently, with the improvement to the Public Defender's budget, the Public
Defender has been able to fund outside training courses for several attorneys.

I hope that the foregoing information is useful and responsive to your inquiries.
The County has provided a great deal of information to the ACLU over the past few
months concerning the practices In the Public Defender's Office, and we continue to be
very interested In any specific and constructive steps the County can take to improve
the legal representation provided to indigent criminal defendants. As we have made
clear, the County has provided a great deal of additional resources to the Public
Defender's Office since the dark period of the financial crisis a few years ago. The
County has attempted to be cooperative and collaborative with the ACLU's requests for
information and its concerns over the provision of indigent criminal defense
representation. It would assist the County greatly in addressing any further concerns
the ACLU may have if you would provide the information we have requested from you,
specifically the data on specific cases in which the ACLU feels there was a
constitutional violation. I look forward to the ACLU's response to these inquiries.

If you have any questions regarding the above, please feel free to contact me.

Very truly yours,

DANIEL 0. CEDERBORG

County Counsel

cc; Elizabeth Diaz, Fresno County Public Defender
John Navarrette, Fresno County Administrative Officer


