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  QUESTIONS PRESENTED 
 

Whether the death penalty today violates evolving standards of decency and 

concepts of human dignity embodied in the prohibition against cruel and unusual 

punishment and the Eighth Amendment as applied to the states by the Fourteenth 

Amendment? 
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PETITION FOR WRIT OF CERTIORARI TO 
THE SUPREME COURT OF MISSOURI 

 
The Petitioner, David Stanley Zink, respectfully prays that a Writ of 

Certiorari issue to review the judgment of the Missouri Supreme Court, rendered on 

July 13, 2015. 

 

OPINION BELOW 

The summary order of the Missouri Supreme Court is found at p. 1a.  

 

JURISDICTION 

The Missouri Supreme Court entered judgment on July 13, 2015. 

 The jurisdiction of this Court is invoked under 28 U.S.C. §1257. 

 

 STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 

U.S. Const. Amend. XIV, Section 1. 

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No 

state shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any state deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 
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U.S. Const. Amend. VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 

unusual punishments inflicted. 

 

 STATEMENT OF THE CASE 
 

This capital case is before the Court on the petition of Missouri state prisoner 

to the Missouri Supreme Court, seeking a writ of habeas corpus based on the 

ground that the death penalty violates the Eighth Amendment to the United States 

Constitution. The State of Missouri plans to execute Mr. Zink at 6:00 p.m. on July 

14, 2015.  

Mr. Zink’s case has had a tortuous procedural history. He was represented by 

lawyers from the Missouri Public Defender System when that agency was in 

turmoil, lacking resources to handle their expanding load of death penalty cases. 

But the head of the agency instructed his subordinates not to disclose to Mr. Zink’s 

trial judge, who had before him a pro se motion by Mr. Zink for new counsel, 

information about the extent of the issues in the agency and the particular problem 

attorneys were having representing Mr. Zink as required by the Sixth Amendment. 

In internal e-mails that came to light only during federal habeas proceedings, the 

management staff referred to the trial judge as “goofy” and said that allowing him 

full information would invite him to try to run the public defender system himself. 

App. 136a. As a result, Mr. Zink’s judge did not know, before denying Mr. Zink’s 

request for new counsel and then accepting his waiver of counsel, the full basis for 
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those requests. Nor was the judge aware of Mr. Zink’s organic brain damage, which 

causes him to have deficits in executive functioning and impulse control. See Report 

of Dr. Malcolm Spica. App. 217a-218a. And the jury that sentenced Mr. Zink to 

death was not aware of his brain damage, either. 

Mr. Zink is now 56 years old. He has spent virtually all of his adult life in 

prison. But, during the time since he received his sentence of death, he has learned 

to live peacefully in prison and now makes a positive contribution to the area where 

he lives. In the Missouri Department of Corrections, capitally sentenced prisoners 

live in general population unless they have discipline problems. Mr. Zink has spent 

much of his time in the “Honor Wing,” where his fellow prisoners like and respect 

him. See 154a, clemency petition. 

Mr. Zink now seeks this Court’s judgment that the sentence of death violates 

the concepts of dignity and evolving standards of decency that are fundamental to 

his right to be free from cruel and unusual punishment. 

 

 REASONS FOR GRANTING THE WRIT 

Because of the evolving standards of decency and the 
increased appreciation for the right to human dignity, the 
death penalty now violates the Eighth Amendment. 
 

 
Under the Eighth Amendment, defendants sentenced to death must be 

convicted of a crime for which the death penalty is a proportionate punishment. See 

Tuilaepa v. California, 512 U.S. 967, 971 (1994); see also Graham v. Florida, 560 



 

 4 

U.S. 48, 59 (2010) (“The concept of proportionality is central to the Eighth 

Amendment”); Gregg v. Georgia, 428 U.S. 153, 187 (1976) (“We must consider 

whether the punishment of death is disproportionate in relation to the crime for 

which it is imposed.”) 

This Court uses multiple factors to determine whether the death penalty is a 

proportionate punishment for a particular crime. First, courts examine society’s 

views of the challenged punishment as expressed by objective evidence of 

community values, including legislative judgments, See Roper v. Simmons, 543 U.S. 

551, 564-67 (2005) (finding national consensus because 30 states prohibit juvenile 

executions and state legislatures have demonstrated “consisten[t]. . .direction of 

change” in abandoning the juvenile death penalty); see also Miller v. Alabama, 132 

S.Ct. 2455, 2470-73 (2012) (no legislative endorsement of statutory eligibility of 

juvenile offender for death penalty or life imprisonment where the legislature has 

not directly expressed and considered capital punishment for juveniles); Graham v. 

Florida, 560 U.S. 48, (2010) (legislative enactments provide an initial measure of 

societal values); Atkins v. Virginia, 536 U.S. 304, 315-16 (2002)(dramatic shift in 

state legislative landscape provides powerful evidence of community attitudes); 

Thompson v. Oklahoma, 487 U.S. 815, 823-29(1988) (plurality opinion) (varying 

state legislative treatment of children and adults and the minimum-age 

requirement for capital punishment supports finding that sentencing 15 year old to 

death violates Eighth Amendment); Ford v. Wainwright, 477 U.S. 399, 408-10 

(1986) (finding that no state legislature permits execution of insane persons 
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supports holding that execution of insane person violates Eighth Amendment); and 

Coker v. Georgia, 433 U.S. 584, 594 (1977) (plurality opinion) (finding that no other 

state legislature authorizes death penalty for rape of adult woman supports holding 

that death penalty for rape violates Eighth Amendment). 

This Court also factors into its consideration patterns in sentences imposed 

by juries. Thompson, 487 U.S. at 832 (juries imposed death sentences on juvenile 

offenders infrequently, leading to “unambiguous conclusion that the imposition of 

the death penalty on a fifteen-year-old offender is now generally abhorrent to the 

conscience of the community” and thus unconstitutional); Enmund v. Florida, 458 

U.S. 782, 794 (1982) (juries imposed death penalty on non-triggerman felony-

murderers in only 6 of 362 capital cases from 1954 until 1982; this must be 

considered in determining that the death penalty for the driver of a getaway car 

violates the Eighth Amendment where the driver did not kill, attempt to kill, or 

intend to kill); Coker 433 U.S. at 597 (holding death penalty for rape 

unconstitutional partly because juries refuse to impose death penalty for rape in 

vast majority of cases).  

Another factor includes professional and public opinion and international 

practices. See Thompson, 487 U.S. at 830 & nn. 32-33 considering formal opposition 

of American Bar Association and American Law Institute to death penalty for 

juveniles in holding death penalty unconstitutional for 15-year-old offender); and 

Woodson v. North Carolina, 428 U.S. 280, 298 n. 34 (1976) (plurality opinion)(court 

considered survey of opinion polls suggesting public does not support mandatory 
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death penalty in holding mandatory death penalty statute unconstitutional). 

Although unpopular among politicians and others similarly situated this Court has 

also used in the “evolving decency” assessment international practices in the global 

community. See Roper, 543 U.S. at 575 (“[T]he United States is the only country in 

the world that continues to give official sanction to the juvenile death penalty.”); 

Atkins, 536 U.S. at 315 n.21 (consideration of the international community’s 

overwhelming disapproval of death penalty for crimes committed by mentally 

retarded offenders); Thompson, 487 U.S. at 830-31 & nn31 & 34 (considering 

international opinion statutes and treaties of Anglo-American and Western 

European nations in holding death penalty unconstitutional for 15-year-old 

offenders); Coker, 433 U.S. at 596 n.10 (considering survey by United Nations in 

which only three of sixty nations surveyed retained death penalty for rape 

unaccompanied by killing in holding death penalty for rape unconstitutional).  

This proportionality assessment is conducted to give effect to “the evolving 

standards of decency that mark the progress of a maturing society.” Kennedy v. 

Louisiana, 554 U.S. 407, 419 (2008) (quoting from Trop v. Dulles, 356 U.S. 86, 101 

(1958) (plurality opinion). See also Hall v. Florida, 134 S.Ct. 1986, 1992 (2014) 

(“‘The basic concept underlying the Eighth Amendment is nothing less than the 

dignity of man.”’ (quoting from Trop, 356 U.S. at 100). Eighth Amendment 

jurisprudence has always been grounded in the evolution of public opinion because 

“’[it] is not fastened to the obsolete but may acquire meaning as public opinion 

becomes enlightened by a humane justice.’”  Id. (quoting from Weems v. United 
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States, 217 U.S. 349, 378 (1910). The Trop court continued, “The Eighth 

Amendment’s protection of dignity reflects the Nation we have been, the Nation we 

are, and the Nation we aspire to be. This is to affirm that the Nation’ constant, 

unyielding purpose must be to transmit the Constitution so that its precepts and 

guarantees retain their meaning and force.”) Id.  

“’[T]he Constitution contemplates that in the end our own judgment will be 

brought to bear on the question of the acceptability of the death penalty under the 

Eighth Amendment.”’ Hall v. Florida, 134 S.Ct. 1986, 1999-2000 (2014) (quoting 

from Coker, 433 U.S. at 597 (plurality opinion); Kennedy v. Louisiana, 554 U.S. 407, 

420, 435 (2008): “When the law punishes by death, it risks its own sudden descent 

into brutality, transgressing the constitutional commitment to decency and 

restraint. . . . It is an established principle that decency, in its essence presumes 

respect for the individual and thus moderation or restraint in the application of 

capital punishment.  

For almost seventy years this Court has been requiring an evaluation of 

whether a sentence of death “is nothing more than the purposeless and needless 

imposition of pain and suffering [or] is grossly out of proportion to the severity of 

the crime.” Coker v. Georgia, 433 U.S. 584, 592 (1977). Two weeks ago, Justice 

Breyer, joined by Justice Ginsberg, utilizing these and other criteria, deconstructed 

present-day capital jurisprudence and determined that it is highly likely that the 

this country, the public, state legislatures, and the courts combined with such force 

and to lead them to conclude that the death penalty likely violated the 8th 
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Amendment and thus is inconsistent with today’s “standards of decency.” Glossip v. 

Gross, No. 14-7955, slip op. at 1-41 (U.S. June 29, 2015) (Breyer & Ginsberg. JJ, 

dissenting). Mr. Zink’s lawyers have neither the time nor the resources to survey 

the multitude of issues that present themselves in making that calculation and 

instead rely on and join the encyclopedic and detailed research and logic that 

informs Justice Breyer’s and Justice Ginsberg’s dissent.  

Relevant portions of Justice Breyer’s remarkable dissent, although still fresh 

for those who have recently read and digested it, deserve repeating. “[A] claim that 

punishment is excessive is judged not by the standards that prevailed . . . when the 

Bill of Rights was adopted, but rather by those that currently prevail.” Atkins v. 

Virginia, 536 U.S. 304, 311 (2002). In painstaking detail Justice Breyer 

demonstrates that “[t]he circumstances and the evidence of the death penalty’s 

application have changed radically” and the current “administration of the death 

penalty involves three fundamental constitutional defects: (1) serious unreliability, 

(2) arbitrariness in application and (3) unconscionably long delays that undermine 

the death penalty’s penological purpose.” Slip Op. at 2. The death penalty is 

unreliable because convictions have been overturned, many after the convicted 

person has been exonerated through DNA testing or other reliable means. Some of 

those have been “poster boys” for the claimed need for the death penalty only to 

subsequently be proved innocent. The chorus that called for their deaths hardly 

seems ruffled by the tragedy that befalls them and remains eerily quiet. See e.g. 

Henry Lee McCollum, who did not commit the rape or murder that resulted in his 
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death sentence. Katz & Eckholm, DNA Evidence Clears Two Men in 1983 Murder, 

N. Y. Times, Sept. 3, 2014, p. A1. The sheer number of exonerations “suggest[s] 

that, in a significant number of cases, the death sentence is imposed on a person 

who did not commit the crime.” Glossip, Breyer, J. dissenting, Slip. Op. at 4. 

Nothing can be more arbitrary or capricious than a system that routinely plans on 

taking the life of someone under the circumstances that predominate in cases 

involving persons charged with capital crimes. Even when the death penalty was re-

instated three years after the decision in Furman v. Georgia, 408 U.S. 238 (1972), 

the justices acknowledged that the death penalty is and would be unconstitutional if 

“inflicted in an arbitrary and capricious manner.” Gregg v. Georgia, 428 U.S. 153, 

188 (1976) (joint opinion of Stewart, Powell, and Stevens, JJ.).   

The arbitrary nature of the death penalty is frequently the product of racial 

and gender bias. Justice Breyer’s careful review of the evidence and studies cited 

noted without equivocation that “The research strongly suggests that the death 

penalty is imposed arbitrarily.” Glossip, Breyer, J., dissenting, Slip Op. at 14. 

Justice Breyer also found a constitutional violation resulting from the delays that 

have become de rigeur in capital cases.  

The upshot is that lengthy delays both aggravate the cruelty of the 
death penalty and undermine its jurisprudential rationale. And this 
Court has said that, if the death penalty does not fulfill the goals of 
deterrence or retribution, “it is nothing more than the purposeless and 
needless imposition of pain and suffering and hence an 
unconstitutional punishment.” Atkins, 536 U.S., at 319. . . (quoting 
Enmund v. Florida, 458 U.S. 782, 798. . . (1982); internal quotation 
marks omitted); see also Gregg, 428 U.S., at 183. . . (joint opinion of 
Stewart, Powell, and Stevens, JJ.) (“sanction imposed cannot be so 
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totally without penological justification that it results in the gratuitous 
infliction of suffering”); Furman, supra, at 312. . . (White, J., 
concurring) (a “penalty with such negligible returns to the State would 
be patently excessive and cruel and unusual punishment violative of 
the Eighth Amendment”) 
 
 Slip Op. at 28. 
 
Of course, these are not the first justices whose opinion concerning capital 

punishment has evolved based on their witnessing its history and machinations. 

See Baze v. Rees, 553 U.S. 35 (2008), (Stevens, J., concurring in judgment); Furman 

supra, at 310-14 (White, J., concurring). In Callins v. Collins, 510 U.S. 1141 (1994), 

Justice Blackmun, dissenting from denial of certiorari, began On February 23, 1994, 

at approximately 1:00 a.m., Bruce Edwin Callins will be executed by the State of 

Texas. Intravenous tubes attached to his arms will carry the instrument of death, a 

toxic fluid designed specifically for the purpose of killing human beings.” Justice 

Blackmun continued, “From this day forward, I no longer shall tinker with the 

machinery of death.” 

In sum, 

The death penalty is the gravest sentence our society may impose. 
Persons facing that most severe sanction must have a fair opportunity 
to show that the Constitution prohibits their execution. [It is] our 
nation’s commitment to dignity and its duty to teach human decency 
as the mark of a civilized world. The States are laboratories for 
experimentation, but those experiments may not deny the basic dignity 
the Constitution protects.  
 
Hall v. Florida, 134 S.Ct. 1986, 2001 (2014). 
 
The well-regulated and fair administration of the death penalty that this 

Court hoped would develop from its decision in Gregg v. Georgia, 428 U.S. 153, 187 
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(1976), has not occurred. Rather, the death penalty has become a source of error and 

bias. It is time to end “tinkering with the machinery of death” and declare it 

unconstitutional once and for all. 

 

CONCLUSION 

For these reasons, a Writ of Certiorari should issue to review the judgment of 

the Missouri Supreme Court.  

Respectfully submitted, 
 
/s/ Elizabeth Unger Carlyle 
 
ELIZABETH UNGER CARLYLE 
(Counsel of Record) 
6320 Brookside Plaza #516 
Kansas City, Missouri 64113 
(816) 525-6540 
 
RICHARD H. SINDEL 
KATHERYN B. PARISH 
Sindel, Sindel & Noble 
8000 Maryland Ave., Suite 350 
Clayton, MO  63105 
314-721-6040 
 
Counsel for Petitioner 
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regarding the validity of the blood alco-
hol test results.

— Third, the only evidence present-
ed may be that the 15–minute observa-
tion period was not observed.  While a
failure to observe the driver for the
requisite 15–minute period permits the
driver to present evidence that an event
occurred during that period that affect-
ed the result, if the driver fails to offer
such evidence, then the director’s prima
facie case has not been rebutted, as the
lack of observation, without more, does
not provide a basis to question the valid-
ity of the blood alcohol test results.

Applying these standards to this case,
Coyle I resolved that the director estab-
lished a prima facie case.  On remand,
however, Coyle was entitled to rebut the
director’s prima facie case with evidence
that his blood alcohol content did not ex-
ceed the legal limit.  Verdoorn at 545.
This rebuttal evidence could include evi-
dence that the foundation for the test re-
sults was not sound.  See Brandon v. Di-
rector of Revenue, State of Mo., 161
S.W.3d 909, 914 (Mo.App.2005).

On remand, Coyle presented rebuttal
evidence, which the trial court credited,
that the officer did not observe Coyle for
the requisite 15–minute period.  As noted,
such evidence is not sufficient alone to
rebut the director’s prima facie case.  For
the reasons discussed above, Coyle was
also required to present evidence that he
smoked, vomited or orally took other ma-
terials during that period or evidence that
some other factor occurred with additional
evidence showing that the factor affected
the validity of the blood alcohol test re-
sults.  He failed to do so.  While Coyle
presented some evidence that he belched
during the 15–minute period, the trial
court did not consider such testimony,

Coyle presented no evidence as to the
effect of belching on blood alcohol test
results, nor is the effect of belching on
blood alcohol test results a matter subject
to judicial notice.  Accordingly, Coyle
failed to rebut the director’s prima facie
case.

CONCLUSION

Because the trial court relied solely on
the evidence relating to the observation
period in reaching its decision, and be-
cause that evidence was insufficient to re-
but the director’s prima facie case, the
judgment is reversed.  Because Coyle of-
fered other evidence that the trial court
did not consider and that may be relevant
to the determination whether the di-
rector’s prima facie case was rebutted,
and because cases decided prior to Ver-
doorn may have created confusion as to
whether and when the driver must present
evidence to rebut the director’s prima fa-
cie case 5 if the 15–minute observation pe-
riod has not been observed, the case is
remanded.

All concur.

,
  

STATE of Missouri, Respondent,

v.

David Stanley ZINK, Appellant.

No. SC 86358.

Supreme Court of Missouri,
En Banc.

Nov. 22, 2005.

Rehearing Denied Jan. 31, 2006.

Background:  Defendant was convicted by
jury in the Circuit Court, St. Clair County,

5. See, e.g., cases cited in note 5.
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William J. Roberts, J., of one count of
first-degree murder and was sentenced to
death. Defendant appealed.

Holdings:  The Supreme Court, Ronnie L.
White, J., held that:

(1) defendant’s waiver of right to counsel
was given voluntarily, knowingly, and
intelligently;

(2) trial court did not abuse its discretion
in excusing venireperson for hardship;
and

(3) death sentence imposed on defendant
was neither excessive nor dispropor-
tionate to penalty imposed in similar
cases.

Affirmed.

1. Criminal Law O641.4(1)
A defendant has a constitutional right

to conduct his own trial when he knowing-
ly, intelligently, and in a timely fashion
exercises that right.  U.S.C.A. Const.
Amend. 6.

2. Criminal Law O641.10(3)
Once a pro se defendant invites or

agrees to any substantial participation by
standby counsel, subsequent appearances
by counsel must be presumed to be with
the defendant’s acquiescence, at least until
the defendant expressly and unambiguous-
ly requests that standby counsel be si-
lenced.  U.S.C.A. Const.Amend. 6.

3. Criminal Law O641.4(4)
Murder defendant’s waiver of right to

counsel was given voluntarily, knowingly,
and intelligently; transcripts revealed that
trial judge read prepared waiver of counsel
form to defendant that was in compliance
with statutory section codifying require-
ments for waiver of counsel, and defendant
signed form, including statement that he
understood full consequences of waiver.
U.S.C.A. Const.Amend. 6; V.A.M.S.
§ 600.051.

4. Criminal Law O641.10(3)

Standby counsel did not force defen-
dant to present conflicting defenses in
first-degree murder prosecution; although
defendant presented defense of lack of
deliberation to support conviction for vol-
untary manslaughter as opposed to first-
degree murder, defendant also gave his
consent to allow standby counsel to ad-
dress defense of diminished capacity, de-
fendant turned penalty phase defense
over to public defenders, and defendant
failed to articulate or cite any authority to
support proposition that two defenses, i.e.,
inability to deliberate and diminished
mental capacity, were in fact conflicting.

5. Criminal Law O700(1)

In situations involving prosecutorial
misconduct, the test is the fairness of the
trial, not the culpability of the prosecutor.

6. Criminal Law O1171.1(1)

Where prosecutorial misconduct is al-
leged, the erroneous action must rise to
the level of substantial prejudice in order
to justify reversal; test for substantial
prejudice is whether the misconduct sub-
stantially swayed the judgment.

7. Homicide O997

 Sentencing and Punishment O1759

Trial court did not abuse its discretion
in denying introduction of police report,
allegedly providing evidence of victim ha-
bitually violating her curfew, in prosecu-
tion for first-degree murder; although de-
fendant believed evidence was relevant as
to whether victim left accident scene with
him voluntarily, whether victim left volun-
tarily with defendant prior to his murder-
ing her was irrelevant in guilt phase since
defendant admitted his guilt and intent to
kill victim, and evidence was irrelevant in
penalty phase since jury found statutory
aggravators to support sentence of death,

App.4a
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none of which involved allegation of abduc-
tion or kidnapping of victim.

8. Criminal Law O706(3)
Prosecutor’s cross-examination of wit-

nesses was not prosecutorial misconduct in
first-degree murder prosecution; prosecu-
tor’s questioning of defendant’s experts
was directed at eliciting any bias favoring
defendants or disfavoring death penalty,
and questions were appropriate subject
matter for cross-examination.

9. Criminal Law O489
Wide latitude is afforded the cross-

examination of witnesses to test qualifica-
tions, credibility, skill or knowledge, and
the value and accuracy of the expert’s
opinion.

10. Witnesses O372(1)
Cross-examination of a witness to de-

termine possible bias or motive is permis-
sible and its parameters are within the
broad discretion of the trial court.

11. Criminal Law O661
A trial court has broad discretion to

admit or exclude evidence at trial.

12. Criminal Law O1169.1(1)
Reversal of a trial court’s ruling on

the admission of evidence is compelled
only if the court has clearly abused its
discretion.

13. Criminal Law O1153(1)
A trial court abuses its discretion in

admitting or excluding evidence when a
ruling is clearly against the logic of the
circumstances and is so unreasonable as to
indicate a lack of careful consideration.

14. Criminal Law O1165(1)
On direct appeal, the Supreme Court

reviews a trial court for prejudice, not
mere error, and will reverse only if the
error was so prejudicial that it deprived
the defendant of a fair trial.

15. Criminal Law O1162

Trial court error is not prejudicial un-
less there is a reasonable probability that
the trial court’s error affected the outcome
of the trial.

16. Criminal Law O706(3), 713

Murder defendant failed to demon-
strate that he was denied fair trial by use
of terms ‘‘murder,’’ ‘‘kidnapping,’’ ‘‘abduc-
tion,’’ and ‘‘crime scene,’’ by prosecutor
and witnesses; although defendant argued
terms were conclusory, invaded province of
jury, and prejudiced verdict, words were
minimally used and in manner that did not
constitute dictating of legal conclusion to
jury, jury was fully instructed on elements
that it had to find beyond a reasonable
doubt to support conviction, and defendant
offered nothing but speculation that use of
words prejudiced his case.

17. Criminal Law O1144.15

Jurors are presumed to know and fol-
low the instructions they are given when
deciding the issue of a defendant’s guilt or
innocence.

18. Jury O75(2)

Trial court did not abuse its discretion
in excusing venireperson for hardship in
first-degree murder prosecution; record
demonstrated that venireperson was ex-
cused because he and his wife lived alone
and both had heart ailments, venireperson
also had laboratory tests scheduled during
time period of trial, and there was no
evidence supporting defendant’s claim that
venireperson was excused because of his
views on death penalty.  V.A.M.S.
§ 494.430(4).

19. Criminal Law O1172.1(1)

On a claim of instructional error, an
appellate court will reverse only if there is
error in submitting an instruction and
prejudice to the defendant.
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20. Sentencing and Punishment O1652,
1771

Murder defendant was ‘‘death eligi-
ble,’’ where jury found presence of three
statutory aggravators beyond a reasonable
doubt.

21. Indictment and Information O113

Omission of statutory aggravators
from an indictment or information charg-
ing the defendant with first-degree murder
does not deprive the sentencing court of
jurisdiction to impose the death penalty.

22. Sentencing and Punishment O1681,
1684, 1705

Evidence supported jury’s finding of
three statutory aggravating circumstances
as a basis for considering the death sen-
tence, in first-degree murder prosecution;
defendant had two prior serious assaultive
convictions for aggravated rape, defendant
committed murder of victim for purpose of
avoiding a lawful arrest, and murder in-
volved depravity of mind and was outra-
geously and wantonly vile, horrible and
inhuman.  V.A.M.S. § 565.035(3).

23. Sentencing and Punishment
O1788(6)

Death sentence imposed on defendant
convicted of first-degree murder was nei-
ther excessive nor disproportionate to pen-
alty imposed in similar cases.  V.A.M.S.
§ 565.035(3).

Rosemary E. Percival, Office of Public
Defender, Kansas City, for Appellant.

Jeremiah W. (Jay) Nixon, Atty. Gen.,
Daniel N. McPherson, Deborah Daniels,
Asst. Attys. Gen., Jefferson City, for Re-
spondent.

RONNIE L. WHITE, Judge.

I.

A jury convicted Appellant, David Stan-
ley Zink, of one count of first-degree mur-
der and recommended the death sentence.
Judgment was entered consistent with the
jury’s recommendation.  Appellant seeks
reversal raising twelve points of error.
This Court has jurisdiction pursuant to
Mo. Const. art.  V, sec. 3. Affirmed.

II.

The facts, which this Court reviews in
the light most favorable to the verdict,1

are:  In the early morning hours of July
12, 2001, police responded to the report of
a traffic accident near Stafford, Missouri.
Upon their arrival, they found Amanda
Morton’s car abandoned with the engine
running, headlights and hazards lights on,
and driver’s side window down.  The au-
thorities would later learn that Appellant
had rear-ended Ms. Morton’s car and that
they both left the accident scene in Appel-
lant’s vehicle.

After Ms. Morton’s disappearance was
broadcast on the evening news, the owner
of a motel near Camdenton, Missouri, rec-
ognized Ms. Morton’s picture as a woman
who had checked into a room with Appel-
lant.  The motel owner provided the police
with Appellant’s registration card, and us-
ing this information the police were able to
apprehended Appellant at his home.  Ulti-
mately, Appellant waived his Miranda
rights and confessed to killing and burying
Ms. Morton.

Appellant would testify at trial that after
leaving the motel he drove Ms. Morton to
a cemetery, bound her with twine, broke
her neck and strangled her.  Approximate-
ly ten minutes later he attempted to sever
her spinal cord with a knife to ensure her

1. State v. Taylor, 134 S.W.3d 21, 24 (Mo. banc 2004).
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death.  He further testified that it was his
purpose to cause her death.  The evidence
also revealed that Appellant had sodom-
ized Ms. Morton.

The jury found Appellant guilty of first-
degree murder.  During the penalty
phase, the jury found the presence of three
statutory aggravators to support its unani-
mous recommendation for a death sen-
tence:  (1) that Appellant had two prior
convictions for aggravated rape;  (2) that
the murder was committed for the purpose
of avoiding a lawful arrest;  and (3) that
the murder involved depravity of the mind
and was outrageously and wantonly vile,
horrible, and inhuman.

III.
In Appellant’s points II, III, IV, and V,

he claims trial court error in association
with allowing him to represent himself and
with failing to replace standby counsel ap-
pointed from the public defender’s office.
Specifically he contends that the trial
court’s failure to replace the public defend-
er in the first instance forced him to repre-
sent himself;  that his waiver of the right
to counsel was not given voluntarily, know-
ingly and intelligently;  and that standby
counsel forced him to present conflicting
defenses thereby canceling out any mean-
ingful defense.  Appellant presented the
defense of lack of deliberation to support a
conviction for voluntary manslaughter as
opposed to first-degree murder.  Standby
counsel presented the defense of diminish-
ed mental capacity.

[1, 2] A defendant has a constitutional
right to conduct his own trial when he
knowingly, intelligently, and in a timely
fashion exercises that right.2  However,
‘‘[o]nce a pro se defendant invites or

agrees to any substantial participation by
(standby) counsel, subsequent appearances
by counsel must be presumed to be with
the defendant’s acquiescence, at least until
the defendant expressly and unambiguous-
ly TTT requests that standby counsel be
silenced.’’ 3

[3] Appellant moved the trial court to
allow him to proceed without legal counsel.
The transcript of the hearing on Appel-
lant’s motion and the legal file both con-
firm that Appellant was fully informed of
the charges;  the potential penalties he
faced if convicted, including confinement or
death;  his rights to appointed counsel and
to a trial by jury;  the perils of self-repre-
sentation;  and all potential consequences
associated with the waiver of counsel.  He
was also informed that any sentencing rec-
ommendations by the prosecutor would not
be binding on the judge and that he had
the right to appeal.

The transcripts reveal that the trial
judge read a prepared waiver of counsel
form to Appellant that was in compliance
with section 600.051, which codifies all of
the requirements for waiver of counsel.
Appellant signed this form, including a
statement that he understood the full con-
sequences of the waiver.  Appellant’s waiv-
er was given voluntarily, knowingly and
intelligently.

The court offered Appellant two oppor-
tunities to reconsider his decision prior to
trial and Appellant declined.  Prior to the
introduction of evidence, the court extend-
ed an invitation that Appellant could
change his mind on self-representation at
any time during the trial by simply notify-
ing the court.  Appellant did not accept
this invitation at any time during the guilt

2. Faretta v. California, 422 U.S. 806, 835, 95
S.Ct. 2525, 45 L.Ed.2d 562 (1975).

3. United States v. Swinney, 970 F.2d 494, 498
(8th Cir.1992), quoting, McKaskle v. Wiggins,
465 U.S. 168, 183, 104 S.Ct. 944, 79 L.Ed.2d
122 (1984).
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phase of his trial, but he did turn his
defense over to the public defenders for
the sentencing phase of his trial.

[4] The first day of trial, prior to the
seating of the jury, Appellant gave his
consent to allow standby counsel to ad-
dress the defense of diminished capacity
during opening statement.  Appellant in-
troduced standby counsel, stating, ‘‘Ah, the
Public Defenders will put on their own
defense.  It’s my defense technically.  And
he will speak to you about this defense.’’
When the public defender addressed the
jury, he outlined all of the evidence of the
diminished mental capacity defense that he
planned to present.

Appellant also consented to the intro-
duction of evidence to support the dimin-
ished capacity defense, the submission of
the diminished capacity jury instructions
during the guilt and penalty phases of his
trial, and the summation of this defense
during closing arguments during the guilt
and penalty phases of his trial.  In fact,
Appellant turned the penalty phase de-
fense over to the public defenders, and at
completion of the Appellant’s case he stat-
ed to the court that it was his intent not to
disrupt the diminished mental capacity de-
fense and that this phase of the trial was
the public defender’s ‘‘ballgame.’’  Appel-
lant’s alleged points of error have no mer-
it.4

IV.
Appellant also raises two points, points I

and VI, claiming prosecutorial misconduct.

Appellant maintains that the prosecutor
failed to timely disclose, and the trial court
failed to admit, a police report that may
have provided evidence of Ms. Morton ha-
bitually violating her curfew.  Appellant
believes this evidence was relevant as to
whether Ms. Morton left the accident
scene with him voluntarily and that when
the trial court excluded this evidence, pur-
suant to the State’s objection, that it preju-
diced his case.

Appellant further claims prosecutorial
misconduct in relation to the State’s cross-
examination of witnesses Dr. Kenneth
Benedict and Dr. Mark Cunningham.  Ap-
pellant claims that the prosecutor inappro-
priately biased the jury against out-of-
state witnesses by asking Dr. Benedict
why the defense had to travel so far to find
a witness to support his defense.  Appel-
lant contends that the prosecutor biased
the jury against all expert witnesses when
asking Dr. Cunningham if the defendant
should receive the death penalty, a ques-
tion that ‘‘no’’ witness could legally an-
swer.5  Appellant believes this left the jury
with the impression that Dr. Cunningham
was biased in favor of the defense.

[5, 6] In situations involving prosecuto-
rial misconduct, the test is the fairness of
the trial, not the culpability of the prosecu-
tor.6  ‘‘Where prosecutorial misconduct is
alleged, the erroneous action must rise to
the level of ‘substantial prejudice’ in order

4. Appellant also fails to articulate or cite any
authority to support the proposition that the
two defenses, i.e., inability to deliberate and
diminished mental capacity, were in fact con-
flicting or why they could not be submitted to
the jury in the alternative.

5. State v. Taylor, 944 S.W.2d 925, 938 (Mo.
banc 1997).  It should be noted that defen-
dant’s citation to Taylor is incorrect. In Taylor
this Court held that the ‘‘[testimony] of a

victim’s family members’ characterizations
and opinions about the appropriate sentence
are inadmissible.’’  The Court did, however,
delineate that an expert’s function was not to
recommend punishment in State v. Nickens,
403 S.W.2d 582, 587 (Mo. banc 1966).

6. State v. Williams, 922 S.W.2d 845, 851 (Mo.
App.1996);  Smith v. Phillips, 455 U.S. 209,
220, 102 S.Ct. 940, 71 L.Ed.2d 78, (1982).
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to justify reversal.’’ 7  ‘‘The test for ‘sub-
stantial prejudice’ is whether the miscon-
duct substantially swayed the judgment.’’ 8

With regard to the trial court’s exclusion
of the police report, ‘‘[t]rial courts have
discretion to determine the relevancy of
evidence, and appellate courts will reverse
that determination only upon a showing of
abuse of discretion.’’ 9

[7] The record reveals that the prose-
cution disclosed the police report in ques-
tion prior to trial and that the court found
the evidence to be irrelevant.  Appellant
was being tried solely on the murder
charge.  Whether or not Ms. Morton left
voluntarily with Appellant prior to his
murdering her was irrelevant in the guilt
phase of his trial because he admitted his
guilt and intent to kill Ms. Morton.  It was
also irrelevant in the penalty phase be-
cause the jury found three statutory ag-
gravators to support the sentence of death,
none of which involved an allegation of the
abduction or kidnapping of Ms. Morton.
The trial court did not abuse its discretion
when denying the introduction of this evi-
dence, and even assuming, arguendo, that
the court had erred with its exclusion, the
evidence of Appellant’s guilt was over-
whelming, rebutting any presumption of
prejudice associated with the exclusion of
admissible evidence.10

[8–10] With regard to the questions
the prosecutor presented to defendant’s
experts, ‘‘[w]ide latitude is afforded the
cross-examination of witnesses to test
qualifications, credibility, skill or knowl-

edge, and the value and accuracy of the
expert’s opinion.’’ 11  ‘‘Cross-examination
of a witness to determine possible bias or
motive is permissible and its parameters
are within the broad discretion of the trial
court.’’ 12  The prosecutor’s questioning of
Appellant’s experts was directed at elicit-
ing any bias favoring defendants or disfa-
voring the death penalty.  These questions
were appropriate subject matter for cross-
examination and the trial court did not
abuse its discretion in allowing them.

V.

Appellant raises two evidentiary issues
in points VII and IX. Appellant claims the
trial court erred for allowing the prosecu-
tor and the witnesses use the terms ‘‘mur-
der,’’ ‘‘kidnapping,’’ ‘‘abduction,’’ and
‘‘crime scene,’’ because these terms were
conclusory, invaded the province of the
jury and prejudiced the verdict.  Appellant
also claims that the court erred when ex-
cluding excerpts from one police officer’s
deposition and an audiotape of a radio
conversation between a sheriff and dis-
patcher.  Appellant claims that this evi-
dence is relevant to establishing that the
police destroyed evidence, engaged in a
cover-up to protect their image and at-
tempted to make it appear there was a
kidnapping.

[11–15] ‘‘A trial court has broad discre-
tion to admit or exclude evidence at tri-
al.’’ 13  ‘‘This standard of review compels
the reversal of a trial court’s ruling on the
admission of evidence only if the court has

7. State v. Peterson, 833 S.W.2d 395, 398 (Mo.
App.1992).

8. Id.

9. State v. Wolfe, 13 S.W.3d 248, 258 (Mo.
banc 2000).

10. State v. Barriner, 111 S.W.3d 396, 401 (Mo.
banc 2003).

11. Middleton v. State, 103 S.W.3d 726, 741
(Mo. banc 2003).

12. State v. Leisure, 796 S.W.2d 875, 880 (Mo.
banc 1990).

13. State v. Madorie, 156 S.W.3d 351, 355 (Mo.
banc 2005).
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clearly abused its discretion.’’ 14  ‘‘[T]hat
discretion is abused when a ruling is clear-
ly against the logic of the circumstances
and is so unreasonable as to indicate a lack
of careful consideration.’’ 15  On direct ap-
peal this Court reviews the trial court ‘‘for
prejudice, not mere error, and will reverse
only if the error was so prejudicial that it
deprived the defendant of a fair trial.’’ 16

Trial court error is not prejudicial unless
there is a reasonable probability that the
trial court’s error affected the outcome of
the trial.17

[16, 17] The State appropriately points
out that the words Appellant objects to
were minimally used and in a manner that
did not constitute the dictating of a legal
conclusion to the jury.  The jury was fully
instructed on the elements that it had to
find beyond a reasonable doubt to support
a conviction for first-degree murder, sec-
ond-degree murder and voluntary man-
slaughter.  Jurors are presumed to know
and follow the instructions they are given
when deciding the issue of a defendant’s
guilt or innocence.18  Appellant offers
nothing but speculation that the use of
these words prejudiced his case and fails
to demonstrate that he was denied a fair
trial.

With regard to Appellant’s second evi-
dentiary claim, even assuming the trial
court erred with the exclusion of the evi-
dence in question, Appellant again fails to
demonstrate any prejudice.  Appellant ad-
mitted to intentionally killing Ms. Morton.
He was only on trial for the murder, not
kidnapping.  Kidnapping was not an ag-

gravating circumstance submitted to the
jury to support a recommendation for the
death penalty.  There is no reasonable
probability that the outcome of the trial
would have been different had the evi-
dence in question been admitted.

VI.

[18] In point VIII, Appellant chal-
lenges the discharge of venireperson By-
ron Kronshage for hardship.  Appellant
contends that the discharge of Kronshage
amounted to a tenth peremptory strike
when only nine were statutorily allowed,19

and that it prejudiced the outcome of the
trial because Kronshage had stated in voir
dire that it would be difficult for him to
recommend a sentence of death.

Section 494.430.4 allows the trial court
to excuse persons from jury service on the
basis of hardship, and the court has sub-
stantial discretion with regard to juror ex-
cusals.20  The record demonstrates that
venireperson Kronshage was excused be-
cause he and his wife lived alone and both
had heart ailments.  Kronshage also had
laboratory tests scheduled during the time
period of the trial, the result of which
might require adjustments in his medi-
cation.  There is no evidence supporting
Appellant’s claim that Kronshage was ex-
cused because of his views on the death
penalty.  Nothing in the record of this
case suggests that the tendered panel was
not qualified, and the trial court did not
abuse its discretion when excusing venire-
person Kronshage.

14. Id.

15. State v. Gonzales, 153 S.W.3d 311, 312
(Mo. banc 2005).

16. State v. Middleton, 995 S.W.2d 443, 452
(Mo. banc 1999).

17. Barriner, 111 S.W.3d at 401.

18. State v. Madison, 997 S.W.2d 16, 21 (Mo.
banc 1999).

19. Section 494.480.2(1).

20. State v. Murray, 744 S.W.2d 762, 770 (Mo.
banc 1988).
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VII.
In Appellant’s point X, he alleges trial

court error with submitting the prosecu-
tor’s penalty phase jury instructions 19
and 21, claiming that they diminished the
State’s burden to establish that he was
death-eligible.  Instruction 19 was based
upon MAI–CR3d 313.44A, and it required
the jury to determine whether there were
facts or circumstances in mitigation of
punishment that were sufficient to out-
weigh the facts or circumstances in aggra-
vation.  Instruction 21 was based upon
MAI–CR3d 313.48A, and it instructs the
jury in how to complete the verdict form,
based upon the jury’s findings, to pro-
nounce the recommended punishment.

[19] On a claim of instructional error,
‘‘[a]n appellate court will reverse only if
there is error in submitting an instruction
and prejudice to the defendant.’’ 21  MAI
instructions are presumptively valid and,
when applicable, must be given to the ex-
clusion of other instructions.22

Appellant’s specific claim relates to the
statutory requirement in section
565.030.4(3) requiring the jury to deter-
mine if mitigating circumstances exist that
sufficiently outweigh the evidence in ag-
gravation of punishment.  Appellant
claims that the instructions, as given, im-
properly raised his burden to obtain a
unanimous jury decision that evidence in
mitigation of punishment was sufficient to
outweigh the evidence in aggravation.  Ap-

pellant also claims that Instruction 19 im-
properly lacks a limitation on the use of
aggravating evidence when performing
this balancing test.

This Court has previously rejected these
and similar arguments concerning these
MAI patterned instructions, and these in-
structions in no way preclude the jury
from giving proper effect to the mitigating
evidence.  Having ruled on these issues
previously, and having examined this claim
thoroughly and finding no error of law, an
extended opinion on these issues would
have no precedential value.23

VII.

[20] In point XI, Appellant contends
that the jury failed to make the proper
factual finding to support, beyond a rea-
sonable doubt, the ‘‘depravity of mind’’ ag-
gravator and this failure resulted in preju-
dice.  The jury found the presence of
three statutory aggravators beyond a rea-
sonable doubt.  Even assuming, arguendo,
that the ‘‘depravity of mind’’ aggravator
was invalid, ‘‘a defendant is ‘death eligible’
where, as here, at least one valid statutory
aggravator was found.’’ 24

VIII.

In point XII, Appellant finally argues
that the trial court lacked jurisdiction and
authority to sentence him because the
state failed to charge him with ‘‘aggravat-

21. Id.

22. Rule 28.02(c);  State v. Whalen, 49 S.W.3d
181, 188 (Mo. banc 2001).

23. Rule 30.25.  See State v. Gill, 167 S.W.3d
184, 2005 WL 1620412*7(Mo. banc 2005);
State v. Glass, 136 S.W.3d 496, 520–21 (Mo.
banc 2004);  Taylor, 134 S.W.3d at 30;  State
v. Tisius, 92 S.W.3d 751, 770 (Mo. banc
2002);  State v. Cole, 71 S.W.3d 163, 176 (Mo.
banc 2002).

24. Section 565.032;  Gill, 167 S.W.3d 184,
193.  To support the determination of the
depravity of mind aggravator, the jury in-
struction required the jury to find ‘‘that the
defendant committed repeated and excessive
acts of physical abuse upon Amanda L. Mor-
ton and the killing was therefore unreason-
ably brutal.’’  The verdict form for aggrava-
ting circumstances may have been inartfully
completed by the jury, but this does not ne-
gate the fact that the necessary findings were
made to support this aggravator.
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ed first-degree murder.’’  Appellant claims
that failure to plead facts, as listed in
section 565.030, creates a charge of mur-
der whereby the maximum penalty was life
in prison.

[21] This Court has addressed this
claim numerous times before, and the
omission of statutory aggravators from an
indictment or information charging the de-
fendant with first-degree murder does not
deprive the sentencing court of jurisdiction
to impose the death penalty.25  Missouri’s
statutory scheme recognizes a single of-
fense of murder with maximum sentence
of death, and the requirement that aggra-
vating facts or circumstances be present to
warrant imposition of death penalty did
not have the effect of increasing the maxi-
mum penalty for the offense.26  Having
examined this claim thoroughly and find-
ing no error of law, an extended opinion on
these issues would have no precedential
value.27

IX.

This Court independently reviews the
proportionality of all death sentences.
Under section 565.035.3, RSMo 2000, this
Court is required to determine whether:

(1) the sentence of death was imposed
under the influence of passion, prej-
udice, or any other arbitrary factor;

(2) Whether the evidence supports the
jury’s or judge’s finding of a statuto-
ry aggravating circumstance as enu-
merated in subsection 2 of section
565.032 and any other circumstance
found;

(3) the sentence of death is excessive or
disproportionate to the penalty im-
posed in similar cases, considering
both the crime, the strength of the
evidence, and the defendant.

Having thoroughly reviewed the record,
this Court concludes that there is no evi-
dence to suggest that the punishment im-
posed was a product of passion, prejudice,
or any other arbitrary factor.

[22] The trial court’s findings are next
reviewed to determine if the evidence sup-
ports, beyond a reasonable doubt, the exis-
tence of an aggravating circumstance and
any other circumstance found.  In this
case, the jury unanimously found three
statutory aggravating circumstances as a
basis for considering the death sentence.
The evidence supports, beyond a reason-
able doubt, a finding that the Appellant
had two prior serious assaultive convic-
tions for aggravated rape;  that he commit-
ted the murder of Ms. Morton for the
purpose of avoiding a lawful arrest;  and
that the murder involved depravity of
mind and was outrageously and wantonly
vile, horrible and inhuman.28

[23] Finally, this Court has upheld
sentences of death in similar cases where
the defendant committed a prior murder
and/or a serious assaultive offense and
then murdered again.29  The death sen-
tence in this case is neither excessive nor
disproportionate to the penalty imposed in
similar cases, considering the crime, the
strength of the evidence, and the defen-
dant.

25. Cole, 71 S.W.3d at 171.

26. Id. See also Tisius, 92 S.W.3d at 766.

27. Rule 30.25.

28. Section 565.032.2.

29. Storey v. State, 175 S.W.3d 116 (Mo. banc
2005);  Gill, 167 S.W.3d 184;  State v. Strong,
142 S.W.3d 702 (Mo. banc 2004);  State v.
Mayes, 63 S.W.3d 615 (Mo. banc 2001);  Skil-
licorn v. State, 22 S.W.3d 678 (Mo. banc
2000);  State v. Middleton, 998 S.W.2d 520
(Mo. banc 1999).
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X.

The judgment is affirmed.

All concur.

,

  

STATE of Missouri ex rel. GENERAL
MOTORS ACCEPTANCE COR-

PORATION, Relator,

v.

The Honorable Richard
E. STANDRIDGE,

Respondent.

No. SC 86948.

Supreme Court of Missouri,
En Banc.

Jan. 10, 2006.

Background:  In collection action brought
by assignee of retail installment vehicle
sales contract, against vehicle purchaser,
assignee sought writ of prohibition to pre-
vent trial court judge from compelling dis-
covery on purchaser’s malicious prosecu-
tion counterclaim.

Holding:  After issuing a preliminary writ,
the Supreme Court, Ronnie L. White, J.,
held that trial court’s discovery order was
overly broad.

Writ made absolute, as modified.

1. Prohibition O5(2)

Prohibition is the proper remedy for
an abuse of discretion during discovery.

2. Prohibition O5(2)

The trial court abuses discretion dur-
ing discovery, so that prohibition is an
appropriate remedy, if its discovery order

is clearly against the logic of the circum-
stances, is arbitrary and unreasonable, and
indicates a lack of careful consideration.

3. Malicious Prosecution O34
Defendant vehicle purchaser’s mali-

cious prosecution claim could be joined, as
a counterclaim, in collection action brought
by plaintiff assignee of retail installment
vehicle sales contract, even though the
plaintiff’s collection claim had not yet been
prosecuted to a conclusion.  V.A.M.R.
55.06(b).

4. Pretrial Procedure O27.1, 31
Discovery without appropriate tempo-

ral, geographic, or subject matter limita-
tion is overbroad.

5. Pretrial Procedure O36.1
Discovery order in favor of vehicle

buyer was overly broad, in malicious pros-
ecution action in which buyer alleged that
assignee of retail installment vehicle sales
contract had brought its collection action
against buyer maliciously because contract
was fraudulent and void based on car deal-
ership’s failure to deliver title within 30
days of purchase, where order allowed dis-
covery of information from assignee re-
garding all Missouri and Kansas vehicle
buyers who, within ten-year period, en-
tered into retail installment vehicle sales
contracts assigned to assignee, in circum-
stances in which assignee had knowledge
that buyer did not receive title within 30
days of purchase; order should have been
limited to five-year period and to informa-
tion regarding buyers that assignee had
sued for collection when no vehicle title
was transferred.

Michael J. Abrams, Steven M. McCar-
tan, R. Kent Sellers, Kansas City, for rela-
tor.
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IV. Conclusion

For the reasons set forth above, Zink’s
license to practice law in the State of
Missouri is indefinitely suspended with
leave to reapply in six months.

All concur.

,

  

David ZINK, Appellant,

v.

STATE of Missouri, Respondent.

No. SC 88279.

Supreme Court of Missouri,
En Banc.

Feb. 24, 2009.

Rehearing Denied March 31, 2009.

Background:  Defendant moved for post-
conviction relief after his conviction for
first-degree murder and his sentence of
death were affirmed, 181 S.W.3d 66. The
Circuit Court, St. Clair County, William J.
Roberts, J., overruled the motion. Defen-
dant appealed.

Holdings:  The Supreme Court, Patricia
Breckenridge, J., held that:

(1) results of a positron emission tomogra-
phy (PET) scan of defendant’s brain
would have been inadmissible at the
guilt phase of trial to confirm diag-
noses of defendant’s personality disor-
ders in support of a defense of dimin-
ished capacity;

(2) defendant was not prejudiced at the
penalty phase of trial by defense coun-
sel’s decision to not obtain a PET scan
of defendant’s brain and call an expert
to testify to its results;

(3) defense counsel did not render ineffec-
tive assistance by not challenging de-
fendant’s capacity to stand trial;

(4) defense counsel did not render ineffec-
tive assistance by not objecting to the
sheriff’s requirement that defendant
wear a leg restraint under his pants
during trial;

(5) emphasis made by the prosecutor dur-
ing closing argument at the penalty
phase of trial that people with difficult
backgrounds could still grow into suc-
cessful adults was permissible; and

(6) defense counsel did not render ineffec-
tive assistance by not objecting to tes-
timony from a medical examiner about
an autopsy report and to related clos-
ing argument.

Affirmed.

1. Criminal Law O1144.17

In reviewing the overruling of a mo-
tion for postconviction relief, the motion
court’s findings are presumed correct.
V.A.M.R. 29.15.

2. Criminal Law O1134.90

For an appellate court to overturn a
ruling on a motion for postconviction relief,
the ruling must leave the appellate court
with a definite and firm impression that a
mistake has been made.  V.A.M.R. 29.15.

3. Criminal Law O1519(4)

To be entitled to postconviction relief
for ineffective assistance of counsel, a mov-
ant must satisfy a two-prong test; first, the
movant must show that his counsel failed
to exercise the level of skill and diligence
that a reasonably competent counsel would
exercise in a similar situation, and second,
the movant must show that trial counsel’s
failure prejudiced the defendant.  U.S.C.A.
Const.Amend. 6.
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4. Criminal Law O1884

Trial strategy decisions only may
serve as a basis for ineffective counsel if
they are unreasonable.  U.S.C.A. Const.
Amend. 6.

5. Criminal Law O1884

Choice of one reasonable trial strate-
gy over another is not ineffective assis-
tance.  U.S.C.A. Const.Amend. 6.

6. Criminal Law O1959

To satisfy the prejudice prong of the
Strickland test for ineffective assistance of
counsel with regard to a death sentence, a
defendant must show with reasonable
probability that the jury, balancing all of
the circumstances, would not have recom-
mended the death penalty.  U.S.C.A.
Const.Amend. 6.

7. Criminal Law O388.2

Results of a positron emission tomog-
raphy (PET) scan of defendant’s brain
would have been inadmissible at the guilt
phase of a trial for capital murder to con-
firm diagnoses of defendant’s personality
disorders in support of a defense of dimin-
ished capacity; results of PET scans for
determining personality disorders or men-
tal disorders had not gained general accep-
tance in the field of psychology.  V.A.M.S.
§ 552.015(2)(8).

8. Criminal Law O46

A defendant may present evidence of
a mental disease or defect to prove that
the defendant lacked a culpable mental
state that is an element of the charged
offense.  V.A.M.S. § 552.015(2)(8).

9. Homicide O542, 543

Element of ‘‘deliberation,’’ which is
cool reflection for any length of time no
matter how brief, is a mental state that
distinguishes first- and second-degree

murder.  V.A.M.S. §§ 565.002(3),
565.020(1).

 See publication Words and Phrases
for other judicial constructions and
definitions.

10. Criminal Law O1931

To prevail on a claim of ineffective
assistance of counsel for failure to locate
and call an expert witness, a defendant
must show that (1) such an expert witness
existed at the time of trial, (2) the expert
witness could be located through reason-
able investigation, and (3) the expert wit-
ness’s testimony would have benefited the
defense.  U.S.C.A. Const.Amend. 6.

11. Criminal Law O388.1

Significance of the results of scientific
procedures may be admitted only if the
procedure is sufficiently established to
have gained general acceptance in the par-
ticular field in which it belongs.

12. Criminal Law O1931

Defendant was not prejudiced at the
guilt phase of a trial for capital murder by
defense counsel’s decision to not obtain a
positron emission tomography (PET) scan
of defendant’s brain and call an expert to
testify to its results, and thus defendant
did not establish ineffective assistance of
counsel, even assuming that the PET-scan
testimony would have been admissible to
confirm defendant’s personality disorders
in support of a defense of diminished ca-
pacity; evidence that defendant killed with
deliberation, including his statement that
he stabbed victim after breaking her neck
because he thought that she might revive,
was overwhelming.  U.S.C.A. Const.
Amend. 6; V.A.M.S. §§ 552.015(2)(8),
565.020(1).

13. Homicide O543

Deliberation for purposes of proving
first-degree murder occurs if the actor had
time to think and intended to kill the
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victim for any period of time.  V.A.M.S.
§ 565.020(1).

14. Criminal Law O1961

Defendant was not prejudiced at the
penalty phase of a trial for capital murder
by defense counsel’s decision to not obtain
a positron emission tomography (PET)
scan of defendant’s brain and call an ex-
pert to testify to its results, and thus
defendant did not establish ineffective as-
sistance of counsel, even though defendant
claimed that the results would have con-
firmed his personality disorders; there was
no generally accepted scientific link be-
tween defendant’s brain abnormalities and
his diagnosed personality disorders, defen-
dant’s cognitive abilities were normal, and
the aggravating factors in the case were
overwhelming.  U.S.C.A. Const.Amend. 6.

15. Sentencing and Punishment O1757

Virtually no limits are placed on the
relevant mitigating evidence a capital de-
fendant may introduce concerning his own
circumstances; the question is simply
whether the evidence is of such a character
that it might serve as a basis for a sen-
tence less than death.

16. Criminal Law O1900

Defense counsel did not render inef-
fective assistance in a prosecution for capi-
tal murder by not challenging defendant’s
capacity to stand trial, even though expert
witnesses testified that defendant’s person-
ality disorders prevented him from ration-
ally consulting with counsel due to his
‘‘hyper-focus on insignificant details,’’ and
defendant did not accept counsel’s advice
to let counsel represent him and present
the sole defense of diminished capacity;
doctor who conducted a court-ordered
competency evaluation before trial found
that defendant was competent, and defen-
dant’s decisions and conduct during trial
showed that he considered and followed

other advice of counsel.  U.S.C.A. Const.
Amend. 6; V.A.M.S. § 552.020(1).

17. Criminal Law O625.15
A defendant is presumed competent to

stand trial, and the burden is on the defen-
dant to show he is incompetent.  V.A.M.S.
§ 552.020(1).

18. Mental Health O432
When communication problems are

caused by a defendant’s desire to control
the defense, as opposed to mental impair-
ments, and there is no indication that the
defendant is generally incapable of cooper-
ating with counsel, the defendant does not
demonstrate that he is incompetent to
stand trial.  V.A.M.S. § 552.020(1).

19. Criminal Law O1937
Defense counsel did not render inef-

fective assistance at a trial for capital
murder by not objecting to the sheriff’s
requirement that defendant wear a leg re-
straint under his pants during trial, even
though defendant walked with an altered
gait throughout trial because the restraint
prevented him from fully straightening his
leg, and jurors who testified stated that,
because of his gait, they believed that de-
fendant was wearing a shackling device;
defendant’s restraint was not visible to the
jury, and defendant’s appearance did not
convey that he was dangerous.  U.S.C.A.
Const.Amend. 6.

20. Criminal Law O1944
Defendant was not prejudiced at the

guilt phase of a trial for capital murder by
defense counsel’s lack of an objection to
the prosecutor’s closing-argument com-
ments that defendant was attempting to
feed into a defense of diminished capacity
through his actions during trial, that the
jury had a duty to return justice, and that
so long as defendant deliberated for even a
millisecond, it constituted deliberation for
purposes of a conviction, and thus defen-
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dant did not establish ineffective assistance
of counsel; defendant’s guilt, by his own
admission, was indisputable.  U.S.C.A.
Const.Amend. 6.

21. Criminal Law O1944
An attorney’s failure to object during

closing arguments only results in ineffec-
tive assistance of counsel if it prejudices
the accused and deprives him of a fair
trial.  U.S.C.A. Const.Amend. 6.

22. Sentencing and Punishment
O1780(2)

Emphasis made by the prosecutor
during closing argument at the penalty
phase of a trial for capital murder that
people with difficult backgrounds could
still grow into successful adults, which the
prosecutor made through comments about
Civil War general William Tecumseh Sher-
man, was permissible.  U.S.C.A. Const.
Amend. 6.

23. Sentencing and Punishment
O1780(2)

Prosecutors may discuss the concept
of mercy in their closing arguments at the
penalty phases of capital cases because
mercy is a valid sentencing consideration
and, in that connection, may argue that the
defendant should not be granted mercy.

24. Criminal Law O1890
Trial counsel is not ineffective for fail-

ing to make nonmeritorious objections.
U.S.C.A. Const.Amend. 6.

25. Criminal Law O1971
A claim of ineffective assistance of

postconviction counsel is categorically un-
reviewable.  U.S.C.A. Const.Amend. 6.

26. Criminal Law O1937
Defense counsel did not render inef-

fective assistance at a trial for capital mur-
der by not objecting to testimony from a
medical examiner about an autopsy report
and to related closing argument, even

though defendant argued that the testimo-
ny and related closing argument violated
his Sixth Amendment right of confronta-
tion; at the time of trial, there was no
precedent in the state that an autopsy
report was testimonial for purposes of the
Confrontation Clause, and defense counsel
was not required to predict whether autop-
sy reports would be found to be testimoni-
al.  U.S.C.A. Const.Amend. 6.

27. Criminal Law O1890

Counsel’s conduct is measured by
what the law is at the time of trial, and
counsel will generally not be held ineffec-
tive for failing to anticipate a change in the
law.  U.S.C.A. Const.Amend. 6.

28. Criminal Law O1429(2)

A motion for postconviction relief can-
not be used as a substitute for a direct or
second appeal.  V.A.M.R. 29.15.

29. Criminal Law O1427

A defendant cannot use motion for
postconviction relief to raise claims that
could have been, but were not, raised on
direct appeal except in rare and exception-
al circumstance.  V.A.M.R. 29.15.

30. Criminal Law O553, 742(1)

As the trier of fact, the trial court
determines the credibility of witnesses and
is free to believe or disbelieve all or part of
the witnesses’ testimony.

31. Criminal Law O1660

Although trial judges are well advised
to approach a party’s proposed order with
the sharp eye of a skeptic and the sharp
pencil of an editor, as long as the court
thoughtfully and carefully considers the
parties’ proposed findings and agrees with
the content, there is no constitutional
problem with the court adopting in whole
or in part the findings of fact and conclu-
sions of law drafted by one of the parties.
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32. Criminal Law O1426(3)
When a defendant sentenced to death

has not yet exhausted his appeals, it is
premature to consider a postconviction
claim involving the method of execution, as
it is unknown what method, if any, of
lethal injection may be utilized by the state
at such future time, if any, as the defen-
dant’s right to seek relief in state and
federal courts is concluded and his execu-
tion date and method are set.

William Swift, Office of Public Defender,
Columbia, MO, for Appellant.

Chris Koster, Atty. Gen., Andrew W.
Hassell, Asst. Atty. Gen., Shaun J. Mackel-
prang, Asst. Atty. Gen., Jefferson City,
MO, for Respondent.

PATRICIA BRECKENRIDGE, Judge.

David Zink appeals the overruling of his
Rule 29.15 motion for post-conviction relief
from his conviction of first-degree murder
and his sentence of death.  Because this
case involves the death penalty, this Court
has jurisdiction.  Mo. Const. art.  V, sec.
10.  On appeal, Mr. Zink claims that the
motion court erred in denying his multiple
claims of ineffective assistance of counsel,
in signing the attorney general’s proposed
findings, in violating his constitutional
rights in giving penalty instructions, and in
failing to find that Mr. Zink did not decide
knowingly, intelligently and voluntarily to
represent himself.  He also challenges the
constitutional validity of lethal injection.
This Court affirms the motion court’s
judgment.

I. Factual and Procedural
Background

In the early morning hours of July 12,
2001, police responded to the report of a

traffic accident near Stafford.  On their
arrival, they found the victim’s car aban-
doned with the keys in the ignition and the
engine running, the headlights and hazard
lights on, and the driver’s window down.
Police found the victim’s personal items in
the vehicle, including her purse, credit
card and medication.

After the evening news broadcast the
victim’s disappearance, the owner of a mo-
tel near Camdenton recognized the vic-
tim’s picture as the woman who checked
into a room with Mr. Zink. The motel
owner provided the police with Mr. Zink’s
motel registration card, and, using this
information, the police apprehended Mr.
Zink at his home.

After police showed him evidence that
placed him near the scene of the abduc-
tion, Mr. Zink waived his rights under
Miranda v. Arizona,1 and confessed to
killing and burying the victim.  He led
police straight to the spot in a cemetery
where he said he buried the victim’s body,
and the police discovered the body posi-
tioned just as Mr. Zink had described.
Pathologists found that the victim’s neck
was broken, she sustained injuries consis-
tent with strangulation and being tied up,
and she had eight broken ribs and between
50 and 100 blunt force injuries.  Semen
found in the victim’s anus matched Mr.
Zink’s DNA, hair samples taken from Mr.
Zink’s truck matched the victim’s hair, and
paint left on the victim’s car from the
accident matched paint from Mr. Zink’s
truck.

In two videotaped confessions, Mr. Zink
described the murder in detail.  He said
that he rear-ended the victim’s car on an
exit ramp.  In one confession, Mr. Zink
told police that the victim voluntarily left

1. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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the accident scene with him in his truck
but later threatened to call police if he did
not return her to her vehicle.  In another
confession, he said that he gave the victim
no choice but to get in his truck, but that
she willingly went with him after she was
in the truck.

After he drove the victim around in his
truck, they stayed for a short time at the
motel near Camdenton.  Mr. Zink then
decided to kill the victim because he was
worried he would go back to prison if she
called the police.  He took her to the
cemetery and tied her to a tree.  He told
her to look-up, and then he broke her
neck.  He strangled her with his hands,
and then with a rope, and stuffed her
mouth with mud and leaves.  He looked
for a spot to bury her and then dragged
her body to that spot with the rope.  Be-
cause he was worried that she might re-
vive, he stated that he stabbed the back of
her neck with a knife to cut her spinal
cord.  He then covered the body with
leaves, went home to get a shovel, and
came back to the cemetery and covered
the body with dirt.

The state charged Mr. Zink with first-
degree murder.  Mr. Zink waived his
right to counsel and asserted a voluntary
manslaughter defense at trial, but he also
allowed standby counsel from the public
defender’s office to present a diminished
capacity defense.  The jury found Mr.
Zink guilty of first-degree murder.

Counsel from the public defender’s office
represented Mr. Zink in the penalty phase.
The jury found the presence of three stat-
utory aggravators to support its unani-
mous recommendation for a death sen-
tence:  (1) that Mr. Zink had two prior
convictions for aggravated rape;  (2) that
the murder was committed for the purpose
of avoiding a lawful arrest;  and (3) that
the murder involved depravity of the mind
and was outrageously and wantonly vile,

horrible and inhuman.  The trial court
sentenced Mr. Zink to death.  On appeal,
this Court affirmed.  State v. Zink, 181
S.W.3d 66 (Mo. banc 2005).

Mr. Zink subsequently filed a pro se
motion for post-conviction relief under
Rule 29.15, which Mr. Zink’s counsel later
amended to present additional claims.
The state filed a motion to dismiss certain
claims without an evidentiary hearing,
which the motion court granted.  The mo-
tion court then conducted a five-day evi-
dentiary hearing on Mr. Zink’s remaining
claims.  The motion court denied all
claims.  Mr. Zink now appeals.

II. Standard of Review

[1, 2] In reviewing the overruling of a
motion for post-conviction relief, the mo-
tion court’s findings are presumed correct.
Worthington v. State, 166 S.W.3d 566, 572
(Mo. banc 2005).  A motion court’s judg-
ment will be overturned only when either
its findings of fact or its conclusions of law
are clearly erroneous.  Rule 29.15(k);
Worthington, 166 S.W.3d at 572.  To over-
turn, the ruling must leave the appellate
court with a ‘‘definite and firm impression
that a mistake has been made.’’  Id.

[3] To be entitled to post-conviction re-
lief for ineffective assistance of counsel,
the movant must satisfy a two-prong test.
First, the movant must show that his coun-
sel failed to exercise the level of skill and
diligence that a reasonably competent
counsel would exercise in a similar situa-
tion.  Strickland v. Washington, 466 U.S.
668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984).  Second, the movant must show
that trial counsel’s failure prejudiced the
defendant.  Id. Both of these prongs must
be shown by a preponderance of the evi-
dence in order to prove ineffective assis-
tance of counsel.  Anderson v. State, 196
S.W.3d 28, 33 (Mo. banc 2006).
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Mr. Zink must overcome a strong pre-
sumption that counsel’s conduct was rea-
sonable and effective to meet the first
prong of the Strickland test.  Id. To over-
come this presumption, Mr. Zink must
point to ‘‘specific acts or omissions of coun-
sel that, in light of all the circumstances,
fell outside the wide range of professional
competent assistance.’’  Id.

[4, 5] Trial strategy decisions only may
serve as a basis for ineffective counsel if
they are unreasonable.  See id.  The
choice of one reasonable trial strategy over
another is not ineffective assistance.  Wor-
thington, 166 S.W.3d at 573.  ‘‘[S]trategic
choices made after a thorough investiga-
tion of the law and the facts relevant to
plausible opinions are virtually unchal-
lengeable.’’  Anderson, 196 S.W.3d at 33
(quoting Strickland, 466 U.S. at 690, 104
S.Ct. 2052).

[6] To satisfy the prejudice prong of
the Strickland test, Mr. Zink must demon-
strate that, absent the claimed errors,
there is a reasonable probability that the
outcome would have been different.  Id. at
33–34.  Regarding a sentence of death, a
defendant must show with reasonable
probability that the jury, balancing all of
the circumstances, would not have recom-
mended the death penalty.  Id. at 34.

III. Issues on Appeal

On appeal of the motion court’s denial of
post-conviction relief, Mr. Zink asserts
multiple points of error, some of which
include multiple subpoints.  His points are
consolidated and reordered here for ease
of understanding.  He asserts that the mo-
tion court erred in denying his claims that
trial counsel was ineffective for failing to:

(1) obtain a positron emission tomography
(PET) scan and present supporting testi-
mony as to the PET scan’s relevance;  (2)
challenge Mr. Zink’s competency to stand
trial;  (3) object to the trial court’s ruling
that Mr. Zink must wear a shackling de-
vice under his clothing throughout the tri-
al;  (4) object to certain guilt and penalty
phase closing arguments made by the
state;  (5) object to two individuals serving
both as courtroom security and witnesses
in the trial;  and (6) object to an autopsy
report as hearsay evidence in violation of
Crawford v. Washington, 541 U.S. 36, 124
S.Ct. 1354, 158 L.Ed.2d 177 (2004).

In addition to his ineffective assistance
of trial counsel claims, Mr. Zink also as-
serts that:  (7) his self-representation was
involuntary;  (8) the motion court erred by
simply signing the attorney general’s pro-
posed findings;  (9) the penalty instructions
given violated his constitutional rights and
appellate counsel was ineffective for failing
to raise the errors on appeal;  and (10) the
motion court erroneously denied discovery
and a hearing on Missouri’s method of
lethal injection.

In three separate points, Mr. Zink as-
serts that the trial court erred in denying
him his right to counsel.  In those same
points, Mr. Zink asserts that trial counsel
was ineffective.  As claims of trial court
error are not cognizable under Rule 29.15
and Rule 29.15 is not a substitute for di-
rect appeal, this Court will not consider
Mr. Zink’s allegations of trial court error
and only will consider his assertions of
ineffective assistance of counsel.  Tisius v.
State, 183 S.W.3d 207, 212 (Mo. banc
2006).2

2. Claims of trial error may be considered in a
Rule 29.15 motion if fundamental fairness
requires and then only in rare and exception-
al circumstances.  Schneider v. State, 787

S.W.2d 718, 721 (Mo. banc 1990).  No rare
and exceptional circumstances exist here to
justify such a review.
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1. PET scan

Mr. Zink first asserts that the motion
court clearly erred in denying his claim
that trial counsel provided ineffective as-
sistance of counsel by (1) failing to obtain a
PET scan of his brain and (2) failing to call
Dr. David Preston to testify to its results.
He claims that the PET scan would have
revealed to the jury that Mr. Zink has
‘‘organic anatomical physiological brain
damage’’ and that the trial court should
have presented Dr. William Logan’s testi-
mony that the brain damage was caused
by a childhood fever.  This, Mr. Zink as-
serts, would have confirmed his mental
disorders with ‘‘hard science’’ and would
have shown that his mental illness is ana-
tomically and physiologically based, not
the result of volition.  As such, he asserts
that the jury would have found that he
acted with diminished capacity and found
him not guilty of first-degree murder.  Al-
ternatively, Mr. Zink argues that had this
evidence been presented to the jury at the
penalty phase of the trial, the jury would
have voted to sentence him to life impris-
onment instead of death.

An investigator, a mitigation specialist
and a psychologist recommended that Mr.
Zink’s attorneys arrange for Mr. Zink to
undergo a PET scan prior to trial.  Ulti-
mately, trial counsel decided not to con-

duct the PET scan because of time consid-
erations and because of the number of
other expert witnesses.3

In July 2006, Mr. Zink underwent a
PET scan for purposes of his post-convic-
tion proceeding.  According to Dr. Pres-
ton’s testimony presented at the hearing
on Mr. Zink’s motion, the PET scan in-
volved injecting Mr. Zink with the tracer
fluorodeoxyglucose, a glucose-like radioac-
tive compound.  The tracer compound lo-
calized in the most active areas of Mr.
Zink’s brain.  Mr. Zink’s brain then was
scanned, and the scans were processed
into images indicating levels of activity in
areas of Mr. Zink’s brain.

Dr. Preston reviewed the PET scan re-
sults and produced a report finding that
Mr. Zink’s brain had:  (1) excessive activity
in his frontal lobe, the area involved with
thinking, executive functions, planning be-
havior and brain activity;  (2) asymmetry
between the right and left frontal and
parietal lobes;  (3) lower activity in the
cingulate gyrus, ‘‘a main communication
between the frontal lobes and the rest of
the brain;’’ and (4) an abnormality in the
amygdala, a part of the brain involved in
putting measures of risk to events and
behavior.

3. Multiple experts reviewed Mr. Zink’s men-
tal state.  While most of the experts that re-
viewed Mr. Zink agreed as to his diagnosis,
there were certain illnesses diagnosed by
some but not others.  The predominant find-
ing throughout the various testimonies was
that Mr. Zink suffered from a narcissistic
personality disorder.  The findings were as
follows:  Kenneth Benedict, Ph.D., deter-
mined that Mr. Zink suffered from an inter-
mittent explosive disorder, predominantly the
hyperactive-impulsive type;  dysthymia;  and
a personality disorder, mixed paranoid and
narcissistic type.  Mr. Zink, according to his
findings, suffered from a history of attention
deficit hyperactivity disorder, oppositional
defiant disorder, alcohol abuse, cannabis de-

pendence, and nicotine dependence.  Cynthia
Brooks, Psy. D., a certified forensic examin-
er, found that Mr. Zink suffered from alcohol
abuse, antisocial personality disorder and
narcissistic personality disorder.  Robert
Smith, Ph.D., diagnosed Mr. Zink with alco-
hol dependence and a narcissistic personality
disorder.  David Preston, M.D., testified that
Mr. Zink most likely suffered from an obses-
sive compulsive disorder.  William Logan,
M.D., found that Mr. Zink possessed a per-
sonality disorder with narcissistic, paranoid,
impulsive and antisocial features and that he
also suffered from alcohol dependence.  Fi-
nally, David Hough, Ph.D., diagnosed Mr.
Zink with narcissistic personality disorder
and a paranoid personality disorder.
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The motion court ruled that trial coun-
sel’s decision not to order the PET scan
was reasonable and strategic in nature.  It
found that trial counsel ‘‘decided not to
expand the scope of the case in order to
focus his resources on other issues, includ-
ing the other mental health experts, after
being fully appraised of the possibilities
that the PET scan could show.’’  Because
trial counsel made the decision with full
knowledge of the possible results and de-
cided not to pursue it, the motion court
ruled that the decision was strategic in
nature and entitled to near-complete defer-
ence under Strickland. The trial court has
the ‘‘superior opportunity to determine the
credibility of witnesses,’’ and this Court
defers to the trial court’s factual findings
and credibility determinations.  State v.
Rousan, 961 S.W.2d 831, 845 (Mo. banc
1998).  As such, this Court accepts the
trial court’s findings as to trial counsel’s
knowledge and strategic decisions.

a. Guilt Phase

[7–9] Mr. Zink raised the issue of his
personality disorders in the guilt phase to
support a diminished capacity defense.
Section 552.015.2(8), RSMo 2000,4 allows a
defendant to present evidence of a mental
disease or defect to prove the defendant
lacked a culpable mental state that is an
element of the offense.  State v. Walkup,
220 S.W.3d 748, 754–55 (Mo. banc 2007).
The element of deliberation, defined as
‘‘cool reflection for any length of time no
matter how brief,’’ is a mental state that
distinguishes first- and second-degree
murder.  Id. at 750–51;  sections 565.002.3
and 565.020.1.  Had Mr. Zink’s diminished
capacity defense succeeded by showing
that a mental disease or defect prevented
him from deliberating at the time he mur-
dered the victim, Mr. Zink could have been
found guilty of second-degree murder in-

stead of first-degree murder.  See id.  In
this appeal, Mr. Zink claims that his trial
counsel was ineffective by not ordering a
PET scan of his brain, arguing the PET
scan evidence would have strengthened his
diminished capacity defense and negated
the culpable mental state required for
first-degree murder.

With respect to the PET scan evidence,
the motion court found that:

The evidence about how the test was
administered, and the general accep-
tance of the PET scan procedure in the
medical community, was not contested
and this Court accepts such as true.
This Court finds that Dr. Preston’s testi-
mony with regard to his interpretation
of the scan, that there was an increase
in frontal lobe activity and that there
was a decrease in metabolism in the
cingulate gyrus and the amygdale, was
credible.  The Court also finds that Dr.
Preston’s testimony that he could not
link these problems to any specific men-
tal disease or defect, as well as the other
doctors’ testimony to this effect, was
also credible.

The Court finds that the various doc-
tors’ conclusions that Dr. Preston’s find-
ings corroborated their diagnoses of
various personality disorders are not
credible because there is no generally
accepted scientific method or evidence
that these specific defects were the
cause of, or related to, any of [Mr.]
Zink’s mental problems.  In fact, this
Court finds Dr. Preston’s assertion in
his report that [Mr.] Zink most likely
suffered from obsessive-compulsive dis-
order, a finding not supported by any
other expert testimony and not consis-
tent with the diagnostic criteria for that
disorder, telling as to the weakness of
the experts’ position.  None of the ex-

4. All references are to RSMo 2000, unless otherwise indicated.
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perts enunciated any credible scientific
evidence that definitely linked the PET
scan findings to [Mr.] Zink’s mental con-
dition.  The most that can be said is
that the PET scan results were consis-
tent with, but not definitively related to,
[Mr.] Zink’s diagnosed conditions.

Because the PET scan results were, at
most, consistent with Mr. Zink’s diagnosed
conditions and could not demonstrate any
definite link to Mr. Zink’s behavior at the
time of the murder, the motion court held
that Dr. Preston’s testimony and report
could not have aided Mr. Zink in establish-
ing diminished capacity.  As such, the mo-
tion court ruled that the evidence would
have been irrelevant and inadmissible, and
counsel cannot be ineffective for failing to
introduce inadmissible evidence in the guilt
phase of trial.

In his argument, Mr. Zink does not re-
fer to any evidence establishing a direct
link between Dr. Preston’s findings and
his diminished capacity defense.  Instead,
he references evidence that the PET scan
results were consistent with the psycholo-
gists’ mental disorder diagnoses—inter-
mittent explosive disorder;  personality
disorder not otherwise specified with nar-
cissistic, paranoid and compulsive features;
and alcohol dependence.  Mr. Zink as-
serts, however, that psychology is a ‘‘soft’’
science, and psychologists’ findings may be
disparaged for not having the concrete
verifiability of ‘‘hard’’ sciences.  He as-
serts that the state did so by eliciting from
the psychologists that they possessed a
Ph.D., not an M.D. Mr. Zink argues that
because Drs. Preston and Logan are medi-
cal doctors, their testimony would have
offered ‘‘hard’’ scientific evidence to con-
firm the ‘‘soft’’ science diagnoses.

[10] To prevail on a claim of ineffective
assistance of counsel for failure to locate
and call an expert witness, the movant
must show that:  (1) such an expert wit-

ness existed at the time of trial;  (2) the
expert witness could be located through
reasonable investigation;  and (3) the ex-
pert witness’s testimony would have bene-
fited the defense.  State v. Davis, 814
S.W.2d 593, 603–04 (Mo. banc 1991).  In
this case, the first two conditions are satis-
fied.  In regard to the third condition, that
the witness’s testimony would have bene-
fited the defense, Mr. Zink has failed to
show there is generally accepted scientific
evidence to link the PET scan results to
any of Mr. Zink’s diagnosed personality
disorders.

The PET scan results show differing
levels of activity in certain portions of Mr.
Zink’s brain compared to normal brain
activity, and Dr. Preston testified that
these abnormalities can be associated with
some behavioral traits.  Dr. Preston testi-
fied, however, that the PET scan neither
would confirm nor deny personality disor-
ders.  He stated that PET scans usually
were not used to diagnose mental disor-
ders and that he instead would defer to the
psychiatrist or neurologist.  Dr. Logan, a
psychiatrist, testified that there is no gen-
erally accepted scientific evidence as to
what portions of the brain or brain deficits
caused Mr. Zink’s personality disorders
because the research is not yet that ad-
vanced.  Dr. Logan would ‘‘consider’’ PET
scan results in making a diagnosis but
would not rely on them.  Further, Dr.
Logan testified that narcissistic personali-
ty disorder and paranoid personality disor-
der originate in the person’s childhood and
social experiences.  Dr. Logan stated that
‘‘one of the frontiers of our knowledge is
that we don’t know what degree that per-
sonality styles are inherited or maybe even
influenced by things like his meningitis
that may have created some brain dam-
age.’’  Likewise, both psychologists, Dr.
Kenneth Benedict and Dr. Robert Smith,
testified that there was no one-to-one cor-
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relation between PET scan results and Mr.
Zink’s personality disorders, only that the
PET scan results could be related to cer-
tain patterns of behavior.

[11] The significance of the results of
scientific procedures ‘‘may be admitted
only if the procedure is sufficiently estab-
lished to have gained general acceptance in
the particular field in which it belongs.’’
State v. Kinder, 942 S.W.2d 313, 326 (Mo.
banc 1996) (internal quotations omitted).
The results of PET scans for determining
personality disorders or mental disorders
has not gained general acceptance in the
field of psychology.  Only those principles
and tests that have gained scientific accep-
tance in the scientific community are reli-
able.  See State v. Erwin, 848 S.W.2d 476,
480 (Mo. banc 1993).  The results of such a
scan, therefore, would be inadmissible as
they would pertain to Mr. Zink’s personali-
ty disorders.

In sum, Mr. Zink fails to show that the
PET scan testimony was admissible.
Counsel is not ineffective for failure to
obtain and introduce evidence in the guilt
phase that would not be admissible.  See
Williams v. State, 168 S.W.3d 433, 441
(Mo. banc 2005).  Mr. Zink, as such, has
not demonstrated that counsel was ineffec-
tive for failing to order the PET scan and
present supporting testimony in the guilt
phase.

[12, 13] Additionally, even if the PET
scan testimony would have been admissi-
ble to confirm Mr. Zink’s personality dis-
orders, the outcome of the trial would
not have been different unless his per-
sonality disorders caused him not to act
with deliberation in murdering the vic-
tim.5  Evidence that Mr. Zink killed with
deliberation, however, was very strong.
‘‘Deliberation for purposes of proving

murder in the first degree occurs if the
actor had time to think and intended to
kill the victim for any period of time.’’
State v. Hudson, 154 S.W.3d 426, 429
(Mo.App.2005).  Deliberation ordinarily is
established through circumstances sur-
rounding the crime.  State v. Strong, 142
S.W.3d 702, 717 (Mo. banc 2004).

Mr. Zink was calm and articulate in
speaking to police in a videotaped confes-
sion less than a month after the murder.
In that confession, Mr. Zink said that he
killed the victim because he was worried
he would go back to prison if she told the
police that he raped her.  He stated that if
he was going to have to go back to prison,
it would be for a good reason.  As he
drove to the cemetery, he told the victim
that he would tie her up and leave her in a
barn for the police to find her.  He ex-
pressed in the confession that she should
have known he was going to kill her when
they pulled up to the secluded cemetery
because it was obvious at that point what
was going to happen.

When they arrived at the cemetery, he
tied the victim to a tree.  In Mr. Zink’s
videotaped confession, he told her that he
was going to have to kill her because she
knew his name.  Mr. Zink stated that he
stopped and thought about what would be
the best way to kill her.  He told her to
look up, and then he broke her neck with
his hands.  Mr. Zink testified at trial that,
after breaking her neck, he strangled the
victim with his hands and then with a
nylon cord.  He stuffed leaves and mud
into her mouth.  He next dragged her
down a hill and covered up the body.  Ap-
proximately 10 minutes after breaking her
neck, Mr. Zink pulled out his pocket knife
and stabbed the back of her neck to sever
the spinal cord because he thought she

5. A defendant commits first-degree murder
‘‘if he knowingly causes the death of another

person after deliberation upon the matter.’’
Section 565.020.1.
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might revive.  He then went home, got a
shovel and returned to the cemetery to
bury the body.  The victim’s body was
bruised significantly, indicating that Mr.
Zink had struck her between 50 and 100
times before her heart stopped beating.

Because there is overwhelming evidence
that Mr. Zink acted with deliberation, this
Court agrees with the motion court’s find-
ing that there is no reasonable probability
that the PET scan evidence would have
resulted in the jury returning a verdict of
not guilty on the charge of first-degree
murder.

b. Penalty Phase

[14] Mr. Zink also argues that had this
evidence been presented to the jury at the
penalty phase of the trial, the jury would
have voted to sentence him to life impris-
onment instead of death.  As with the guilt
phase, Mr. Zink claims that Dr. Preston’s
testimony would have confirmed, with an
M.D.’s expertise, Dr. Benedict’s personali-
ty disorder diagnoses.  He also claims that
Dr. Logan’s testimony would have con-
firmed that Mr. Zink’s personality disor-
ders ‘‘were not a personal volitional choice’’
because Dr. Logan identified from Mr.
Zink’s childhood medical records that he
had a high fever associated with meningitis
and the mumps.

[15] As discussed above, because there
is no direct link between the PET scan
evidence and Mr. Zink’s personality disor-
ders, the PET scan evidence does not
‘‘confirm’’ Mr. Zink’s personality disorders.
The PET scan evidence, however, still
would have mitigating value.  ‘‘ ‘Virtually
no limits are placed on the relevant miti-
gating evidence a capital defendant may
introduce concerning his own circum-
stances.’ ’’ Hutchison v. State, 150 S.W.3d
292, 304 (Mo. banc 2004) (quoting Tennard
v. Dretke, 542 U.S. 274, 285, 124 S.Ct.
2562, 159 L.Ed.2d 384 (2004)).  ‘‘[T]he

question is simply whether the evidence is
of such a character that it might serve as a
basis for a sentence less than death.’’
Tennard, 542 U.S. at 287, 124 S.Ct. 2562
(internal quotations omitted).  Evidence of
an organic brain abnormality, therefore,
can be mitigating.

Furthermore, to establish ineffective as-
sistance of counsel, the movant must do
more than demonstrate there was evidence
that existed that was not presented.
Counsel has limited time and resources,
and if there is a strategy that does not
look promising, he may ‘‘cho[o]se not to
expend his limited resources to that end.
This is a reasonable strategic decision.’’
State v. Brown, 902 S.W.2d 278, 298 (Mo.
banc 1995).

Even if trial counsel here was deficient
in failing to present this additional mitigat-
ing evidence, counsel is not ineffective un-
less the failure to investigate and present
the mitigating evidence was prejudicial to
Mr. Zink. ‘‘It is not enough for the defen-
dant to show that the errors had some
conceivable effect on the outcome of the
proceedingTTTT [N]ot every error that con-
ceivably could have influenced the outcome
undermines the reliability of the result of
the proceeding.’’  Strickland, 466 U.S. at
693, 104 S.Ct. 2052.  ‘‘To prove ineffective-
ness with regard to death penalty sentenc-
ing, [Mr. Zink] must show that, but for his
counsel’s ineffective performance, there is
a reasonable probability that the jury
would have concluded after balancing the
aggravating and mitigating circumstances,
death was not warranted.’ ’’ Anderson, 196
S.W.3d at 34 (quoting Rousan v. State, 48
S.W.3d 576, 582 (Mo. banc 2001)).  See
also Strickland, 466 U.S. at 696, 104 S.Ct.
2052.

The jury unanimously found three statu-
tory aggravating circumstances:  (1) Mr.
Zink had two prior serious assaultive con-
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victions for aggravated rape; 6  (2) he mur-
dered the victim for the purpose of avoid-
ing a lawful arrest;  and (3) the murder
involved depravity of mind and was outra-
geously and wantonly vile, horrible and
inhuman.  Zink, 181 S.W.3d at 75.  Mr.
Zink was on parole at the time he commit-
ted the murder, serving concurrent 30–
year sentences for two aggravated rape
convictions.  In his taped confessions, he
admitted to killing the victim because he
was afraid he would go back to prison if
she called the police.  The motion court
found that these confessions showed Mr.
Zink as ‘‘cold, callous, and calculating.’’
The state also presented evidence that Mr.
Zink has two additional convictions in Tex-
as for aggravated rape and a federal con-
viction for kidnapping for ransom.

Sixteen witnesses testified on Mr. Zink’s
behalf in the penalty phase.  Mr. Zink’s
mitigating evidence included expert testi-
mony that he has psychological disorders
rooted in his family history and poor emo-
tional development from negative circum-
stances in his childhood—inadequate pa-
rental attachment, parental alcohol abuse,
chronic domestic conflict, emotional abuse,
abandonment and sexually traumatic expo-
sures.  The defense presented evidence
that Mr. Zink is a caring person and a
hard worker.  The evidence also showed
that he has counseled other inmates in
prison and that he is a low-risk inmate.

In light of the evidence, there is no
reasonable probability that Dr. Preston’s
testimony and the PET scan would have

persuaded the jury to impose a punish-
ment less than death.  First, the mitigat-
ing value of the PET scan evidence is
limited because, as discussed above, there
is no generally accepted scientific link be-
tween Mr. Zink’s brain abnormalities and
his diagnosed personality disorders.

Second, even if the PET scan results did
support the personality disorder diag-
noses, Mr. Zink’s cognitive abilities are
normal.  Mr. Zink’s own experts testified
that he has above-average intelligence and
the ability to take in and process informa-
tion in an intelligent way.  Where person-
ality disorders do not affect cognitive abili-
ties, their mitigating value is doubtful.
See, e.g., Schneider v. Delo, 85 F.3d 335,
340–41 (8th Cir.1996) (no prejudice in at-
torney failing to admit evidence of defen-
dant’s attention-deficit disorder and in-
somnia in penalty phase when cognitive
abilities were normal and there was no ev-
idence of schizophrenia or bipolar disor-
der);  Whitmore v. Lockhart, 8 F.3d 614,
617 (8th Cir.1993) (attorney not ineffective
for failing to introduce evidence of defen-
dant’s anti-social personality disorder in
penalty phase when he suffered no mental
impairment that would negate his respon-
sibility);  and Guinan v. Armontrout, 909
F.2d 1224, 1229 (8th Cir.1990) (highly
doubtful that evidence of defendant’s anti-
social personality disorder would be con-
sidered mitigating by jury).  Similarly, the
mitigating value of brain abnormality evi-
dence itself, apart from the personality

6. The victims of the prior rape and kidnap-
ping convictions appeared and testified in the
penalty phase.  One victim testified that Mr.
Zink aggressively pursued her car on a Dallas,
Texas, freeway.  She thought she lost him and
drove home.  As she was getting out of her
car, he kidnapped her with a knife.  The
other was trapped by Mr. Zink while in a
telephone booth, and he forced her back to
his apartment with a knife at her throat.  The
evidence was that these offenses involved

multiple rapes of each victim and multiple
forced sexual acts, including oral sex.  One
victim was sexually assaulted using a carrot,
cucumber, potato and a Coke bottle, in addi-
tion to multiple acts of forced sexual inter-
course.  Mr. Zink made death threats against
both victims, and he informed one victim that
he would murder anyone she asked for help.
He used a knife against both victims’ throats
to force them to do what he demanded.
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disorder diagnoses, is limited because
there was no evidence that Mr. Zink’s
intellectual functioning was impaired.

Finally, the aggravating factors in this
case are very weighty.  This was a horrific
murder that Mr. Zink admitted commit-
ting to avoid a lawful arrest.  Evidence
showed that Mr. Zink has two prior aggra-
vated rape convictions in which he kid-
napped and brutally raped women multiple
times.  Given the overwhelming aggrava-
ting factors, there is no reasonable proba-
bility that the omitted evidence would have
changed the jury’s conclusion as to punish-
ment.  See Strickland, 466 U.S. at 700, 104
S.Ct. 2052.

2. Competency to Stand Trial

[16, 17] Mr. Zink claims that the mo-
tion court clearly erred in failing to find
trial counsel ineffective for not challenging
his competency to stand trial.  Section
552.020.1 states that ‘‘[n]o person who as a
result of mental disease or defect lacks
capacity to understand the proceedings
against him or to assist in his own defense
shall be tried, convicted or sentenced for
the commission of an offense so long as the
incapacity endures.’’  In addition, this
Court has held, ‘‘The standard for compe-
tence to stand trial is whether the defen-
dant has ‘sufficient present ability to con-
sult with his lawyer with a reasonable
degree of rational understanding’ and has
‘a rational as well as factual understanding
of the proceedings against him.’ ’’ State v.
Tokar, 918 S.W.2d 753, 762 (Mo. banc
1996) (quoting Dusky v. United States, 362
U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824
(1960)).  A defendant is presumed compe-
tent to stand trial, and the burden is on
the defendant to show he is incompetent.
Edwards v. State, 200 S.W.3d 500, 519
(Mo. banc 2006).

Mr. Zink asserts that his trial counsel
were ineffective when they seriously ques-

tioned whether Mr. Zink was competent to
stand trial.  He alleges they believed his
mental impairments made it impossible for
him to sufficiently consult with them, but
they did not request a competency evalua-
tion.  Mr. Zink’s arguments in support of
this claim of error rely on testimony from
the evidentiary hearing by his trial attor-
neys that they thought Mr. Zink was not
competent because Mr. Zink insisted on
presenting the defense of voluntary man-
slaughter when trial counsel did not be-
lieve that defense was supported by the
evidence and because the evidence Mr.
Zink thought proved provocation for sud-
den passion was detrimental to him and
would aid the state in convicting him of
first-degree murder.  The motion court
found this testimony not to be credible.

‘‘A person commits the crime of volun-
tary manslaughter if he TTT [c]auses the
death of another person under circum-
stances that would constitute murder in
the second degree under subdivision (1) of
subsection 1 of section 565.021, except that
he caused the death under the influence of
sudden passion arising from adequate
cause.’’  Section 565.023.1.  ‘‘Sudden pas-
sion’’ is defined as ‘‘passion directly caused
by and arising out of provocation by the
victim or another acting with the victim
which passion arises at the time of the
offense and is not solely the result of for-
mer provocation.’’  Section 565.002(7).
‘‘Adequate cause’’ is defined as that ‘‘cause
that would reasonably produce a degree of
passion in a person of ordinary tempera-
ment sufficient to substantially impair an
ordinary person’s capacity for self-con-
trol[.]’’  Section 565.002(1).

His lead trial attorney testified that he
believed Mr. Zink was incompetent be-
cause Mr. Zink’s mental illness kept him
from understanding that his fear that the
victim would report him to the police and
he would be sent back to prison was not
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legally sufficient ‘‘provocation’’ for ‘‘sudden
passion,’’ a necessary element of the of-
fense of voluntary manslaughter.  Sections
565.002(7) and 565.023.  Mr. Zink also re-
lies on the testimony of expert witnesses
that Mr. Zink’s personality disorders pre-
vented him from rationally consulting with
counsel ‘‘because his rigid, inflexible think-
ing causes him to hyper-focus on insignifi-
cant details, and thereby, fail to grasp the
larger picture.’’

As noted above, the motion court found
that this evidence was not credible and,
instead, found credible the testimony of
the doctor who conducted the only chapter
552 competency examination.  In the com-
petency examination the court ordered pri-
or to trial, Dr. Brooks found that Mr. Zink
was competent.  She determined that, to a
reasonable degree of psychological certain-
ty, Mr. Zink suffered from alcohol abuse,
antisocial personality disorder and narcis-
sistic personality disorder.  Dr. Brooks
further found that, despite these disorders,
Mr. Zink’s personality disorders were not
the type of mental illnesses that rendered
an individual incompetent under chapter
552.  Mr. Zink’s lead trial attorney testi-
fied that he did not agree with Dr. Brooks’
findings, but he did not request an addi-
tional competency examination because he
believed the trial court could find Dr.
Brooks’ findings credible.  That was a cor-
rect assessment of that evidence.

There was also testimony from all the
mental health experts that Mr. Zink had
the cognitive ability to understand the
function of the prosecutor, his attorneys,
the judge and his possible defenses.  The
record clearly demonstrates that Mr. Zink
was intelligent and interested in formulat-
ing strategy about his defense.  It also
demonstrates that his trial counsel disa-
greed with that strategy and shows how

Mr. Zink responded to that disagreement.
Initially, Mr. Zink wanted to pursue a
defense of justification.  For some period
of time, he was not dissuaded from that
defense even though his counsel told him
that justification was not available as a
defense to homicide.  He eventually did
abandon the justification defense, as advo-
cated by his counsel, but he then decided
to pursue the defense of voluntary man-
slaughter, asserting that his actions were
the result of sudden passion provoked by
the victim’s likelihood of causing him to
return to prison.  He would not agree that
the defense recommended by his counsel,
diminished capacity, be presented and un-
dertook, instead, to represent himself.  On
the day of trial, however, he accepted the
advice of his counsel and agreed that he
would permit the public defenders to pres-
ent the defense of diminished capacity
along with the defense he was present-
ing—voluntary manslaughter.  When the
jury found him guilty of first-degree mur-
der, he changed his decision to represent
himself with the public defender only act-
ing as stand-by counsel and agreed that
the public defenders should represent him
in the penalty phase of the trial.

Despite Mr. Zink’s failure to accept his
counsel’s advice to let them represent him
and present the sole defense of diminished
capacity, Mr. Zink’s decisions and conduct
during the trial show that he did consider
and follow other advice of counsel when
deciding what defense to pursue and
whether to represent himself.  His deci-
sions and conduct during the trial refuted
the experts’ testimony that his personality
disorders prevented him from rationally
consulting with counsel ‘‘because his rigid,
inflexible thinking causes him to hyper-
focus on insignificant details, and thereby,
fail to grasp the larger picture.’’ 7

7. This evidence also contradicts Mr. Zink’s allegation that his mental illness caused an
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[18] The motion judge, who also served
as the trial judge, also relied on his own
observations during the case to determine
that Mr. Zink was capable of rationally
consulting with trial counsel and that he
understood the proceedings and his possi-
ble defenses.8  In its judgment, the motion
court referred to the extensive 50 page
colloquy the judge had with Mr. Zink when
Mr. Zink chose to represent himself, find-
ing that:

[T]his Court is more than satisfied that
[Mr.] Zink understood the significance
and consequences of his decisions at the
time of trial.  [Mr.] Zink’s ability to
converse with the Court at the time of
trial about the law relating to his case
also demonstrates that he had the ability
to conduct a rational conversation with
his attorneys.

Given all of the aforementioned evi-
dence, the record supports the motion
court’s finding that trial counsel’s decision
not to request an additional competency
examination was reasonable, when viewed
from trial counsel’s perspective at the time
of trial.  Further, the record supports the
motion court’s finding that, even if counsel
had challenged Mr. Zink’s competency to
stand trial, Mr. Zink would not have been
found incompetent.  Mr. Zink, therefore,
cannot show prejudice.  The motion court
did not err in refusing to find trial counsel

ineffective for not challenging Mr. Zink’s
competency to stand trial.

3. Hidden Leg Restraint

[19] Mr. Zink asserts that the motion
court clearly erred in failing to find trial
counsel ineffective for not objecting to the
sheriff’s requirement that Mr. Zink wear a
leg restraint under his pants during trial.
The motion court found there was no cred-
ible evidence that the jury ever saw the
restraint.  Mr. Zink did walk with an al-
tered gait throughout the trial, however,
because the device prevented him from
fully straightening his leg.  The jurors
who testified via deposition explicitly stat-
ed that the restraint was not visible but
that, because of his gait, they believed he
was wearing a shackling device that was
not openly visible.  Defense counsel stated
he did not object because he thought the
shackling device did not impair Mr. Zink’s
movement substantially.  The motion
court found there was no violation of Mr.
Zink’s rights.

In support of his claim, Mr. Zink cites a
recent holding of the United States Su-
preme Court, Deck v. Missouri, where the
Court addressed the shackling of the de-
fendant during trial.  544 U.S. 622, 630–33,
125 S.Ct. 2007, 161 L.Ed.2d 953 (2005).  In
Deck, from the first day of the defendant’s
proceeding and throughout, he was shack-
led with visible leg irons, handcuffs and a

inability to change his mind once he made a
decision.  Interestingly, Mr. Zink presents ev-
idence that a public defender who served as
lead counsel during the pendency of his case
was unwilling to change her mind as to trial
strategy once it was made up.  Her attitude
was characterized as a negative trait for a
trial attorney but he certainly did not suggest
that it was evidence she was mentally incom-
petent.

8. When communication problems are caused
by the defendant’s desire to control the de-
fense, as opposed to mental impairments, and

there is no indication that the defendant is
generally incapable of cooperating with coun-
sel, the defendant does not demonstrate that
he is incompetent to stand trial.  Edwards,
200 S.W.3d at 520.  See also Ferry v. State,
453 N.E.2d 207, 212 (Ind.1983) (holding that
the test of competency to stand trial is wheth-
er defendant has the ability to assist in pre-
paring his defense, not whether defendant is
willing to assist).  Mr. Zink’s strained rela-
tionship with trial counsel, and its affect on
his communications with trial counsel, does
not render him incompetent to stand trial.
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belly chain.  Id. at 622, 125 S.Ct. 2007.
The Court found that the due process
clause prohibits the routine use of visible
shackles during guilt and penalty phases of
trial but that shackling may be justified
based on the particulars of the circum-
stance.  Id. at 633, 125 S.Ct. 2007 The
Court emphasized that ‘‘where a court,
without adequate justification, orders the
defendant to wear shackles that will be
seen by the jury, the defendant need not
demonstrate actual prejudice to make out
a due process violation.’’  Id. at 635, 125
S.Ct. 2007 (emphasis added).

The Supreme Court’s decision in Deck
does not aid Mr. Zink’s claim of ineffective
assistance of trial counsel.  First, the na-
ture of the restraint of Mr. Zink differs
significantly from that in the Deck case.
Mr. Zink was required to wear a knee
brace that was not visible to the jury
because it was concealed by his pants,
whereas Mr. Deck was visibly restrained
by a belly chain, leg irons and handcuffs.
Mr. Deck’s shackles were blatant and
strongly implied to the jury that Mr. Deck
was a dangerous man who needed to be
restrained.  In contrast, Mr. Zink was well
dressed, and his appearance did not con-
vey that he was dangerous;  one juror who
testified by deposition stated that Mr. Zink
looked as though he could have been ap-
pearing on a bad check charge.

Mr. Zink argues that a due process vio-
lation still occurs when a defendant is
forced to wear a leg brace under his pants

and the jury sees the effects of the re-
straint.  The Supreme Court’s decision in
Deck is not authority for that proposition.
In Deck, the Supreme Court discussed the
historical development of the law regard-
ing the shackling of a criminal defendant
in the guilt phase of a criminal trial.  In its
discussion, it noted that ‘‘[t]he law has long
forbidden the routine use of visible shack-
les during the guilt phase;  it permits a
State to shackle a criminal defendant only
in the presence of a special need.’’  Id. at
626, 125 S.Ct. 2007 (emphasis added).  In
its principle holding, the Supreme Court
ruled that:

[T]he Fifth and Fourteenth Amend-
ments prohibit the use of physical re-
straints visible to the jury absent a trial
court determination, in the exercise of
its discretion, that they are justified by a
state interest specific to a particular tri-
al.  Such a determination may of course
take into account the factors that courts
have traditionally relied on in gauging
potential security problems and the risk
of escape at trial.

Id. at 629, 125 S.Ct. 2007.  There is fur-
ther indication that the Court’s ruling was
limited to restraints that are visible, in
that it expressly noted that the trial court
did not explain ‘‘why, if shackles were nec-
essary, [the trial court] chose not to pro-
vide for shackles that the jury could not
see—apparently the arrangement used at
trial.’’ 9  Id. at 634–35, 125 S.Ct. 2007.

9. Several jurisdictions have considered
whether the holding of Deck regarding visible
shackles should be extended to shackles that
are not visible, but there is not unanimity in
their decisions.  A number of courts empha-
size Deck’s application to visible restraints,
not covered restraints.  See Garnett v. Mor-
gan, No. C05–1438MJP, 2008 WL 217719,
slip op. at 8–9 (W.D.Wash.2008);  Wrinkles v.
Buss, 537 F.3d 804 (7th Cir.2008);  United
States v. Miller, 531 F.3d 340, 347–48 (6th
Cir.2008);  United States v. Howard, 480 F.3d

1005, 1012 (9th Cir.2007);  Sager v. Hall, No.
05–CV–1812–AC, 2008 WL 2536821, slip op.
at 7 (D.Or.2008);  James v. Lamarque, No. C
02–4606, 2006 WL 2501542, slip op. at 8
(N.D.Cal.2006).  But see United States v. Bak-
er, 432 F.3d 1189, 1244 (11th Cir.2005) (ap-
plying Deck where restraints were not visible
to jury);  United States v. Waagner, 104 Fed.
Appx. 521, 526, 2004 WL 1595193 (6th Cir.
2004) (considering same factors whether or
not restraints were visible to jury).
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More importantly, Deck does not sup-
port Mr. Zink’s claim that his trial counsel
was ineffective for failure to object to the
shackling of Mr. Zink because Mr. Zink
was tried in July 2004, prior to the Deck
decision.  It was not until October 2004
that the United States Supreme Court
granted certiorari, Deck v. Missouri, 543
U.S. 942, 125 S.Ct. 360, 160 L.Ed.2d 253
(2004), and not until 2005 that the Court
ruled, as discussed, that a criminal defen-
dant shall not be visibly shackled during a
jury trial unless there are particular con-
cerns regarding the individual defendant,
such as security concerns, that demon-
strate the special need for shackling.
Deck, 544 U.S. at 633, 125 S.Ct. 2007.

‘‘In reviewing an ineffective assistance of
counsel claim, counsel’s conduct is meas-
ured by what the law is at the time of
trial.’’  Glass v. State, 227 S.W.3d 463, 472
(Mo. banc 2007).  ‘‘Counsel will generally
not be held ineffective for failing to antici-
pate a change in the law.’’  Id. (citing State
v. Parker, 886 S.W.2d 908, 923 (Mo. banc
1994)).  Mr. Zink’s trial occurred prior to
the Supreme Court’s ruling in Deck that
changed the law regarding visible shack-
les.10  Trial counsel, therefore, was not
ineffective for failing to object to Mr.
Zink’s concealed leg brace.

4. Guilt and Penalty Phase
Closing Arguments

Mr. Zink asserts that trial counsel was
ineffective for failing to object to various
arguments made by the prosecutor during
the guilt and penalty phase closing argu-
ments.  The motion court held that Mr.
Zink failed to prove ineffective assistance.

a. Guilt Phase

[20] Mr. Zink contends that trial coun-
sel should have objected to three state-
ments made by the prosecutor in the guilt
phase closing arguments:  (1) that Mr.
Zink was attempting to ‘‘feed’’ into a di-
minished capacity defense through his ac-
tions during trial;  (2) that the jury had a
duty to return justice—‘‘do your duty;’’
and (3) that so long as Mr. Zink deliberat-
ed for even a ‘‘millisecond,’’ it constituted
deliberation for purposes of a conviction.

[21] An attorney’s failure to object
during closing arguments only results in
ineffective assistance of counsel if it preju-
dices the accused and deprives him of a
fair trial.  State v. Clemons, 946 S.W.2d
206, 228 (Mo. banc 1997).  Even assuming,
arguendo, that defense counsel should
have objected to any statements made in
the prosecutor’s guilt phase closing argu-
ments, Mr. Zink cannot demonstrate prej-
udice.  Mr. Zink twice admitted to police
that he murdered the victim.  He led po-
lice to the body.  He described his actions
and thought process that resulted in her
death.  Mr. Zink’s guilt, by his own admis-
sion, is indisputable.  Mr. Zink, therefore,
suffered no prejudice as a result of the
prosecutor’s guilt phase closing arguments.

b. Penalty Phase

Mr. Zink’s contention that he suffered
prejudice due to the prosecutor’s penalty
phase arguments also fails.  Mr. Zink con-
tends that counsel should have objected to
false statements about William Tecumseh
Sherman, Civil War General, and to four
specific statements during the penalty

10. Mr. Zink asserts that because appellate
counsel was involved with both Mr. Deck’s
case and his own, counsel should have known
that the United States Supreme Court might
grant certiorari in Deck and, therefore, should
have objected.  Knowledge of appellate coun-

sel is irrelevant because it is trial counsel, not
appellate counsel, who is responsible for ob-
jections at trial.  In any event, Mr. Zink cites
no authority that to be competent counsel is
obligated to anticipate a grant of certiorari
and object accordingly.
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phase arguments:  (1) ‘‘I will always seek
the death penalty when you kill a little
girl;’’ (2) ‘‘The only thing I can tell you is
that if this is not a situation for the death
penalty, all these facts and aggravation
taken as a whole, I cannot imagine what
is;’’ (3) that the death penalty ‘‘is societal
self-defense.  We have the right to remove
the predators from the sheep;’’ and (4)
‘‘You are the ones who will decide whether
society is going to defend itself from this
man [pointing at Mr. Zink].’’

In his Rule 29.15 motion, Mr. Zink as-
serts that counsel should have objected to
the argument about General Sherman be-
cause it was based on facts not in evi-
dence, personal opinion, and appealed sole-
ly to passion and prejudice.  Because Mr.
Zink did not challenge the accuracy of
these statements below, this Court may
only consider whether counsel should have
objected.  This Court, therefore, must con-
sider whether counsel should have object-
ed to any of these penalty phase argu-
ments and, if so, whether such failure to
object prejudiced Mr. Zink and deprived
him of a fair trial.  Clemons, 946 S.W.2d
at 228.

[22–24] As to the argument made con-
cerning General Sherman, the motion
court found the point of this argument,
which was to emphasize that people with
difficult backgrounds still can grow into
successful adults, was permissible.  This
Court agrees and need not assess the ac-
curacy of the information given.  The first
and second challenged statements during
the penalty phase arguments, (1) and (2),
constituted the prosecutor’s personal opin-
ion as to whether the death penalty should
be imposed, and such opinions are permis-
sible provided they are based fairly on the
evidence.  See State v. Edwards, 116
S.W.3d 511, 547 (Mo. banc 2003).  With
regard to statements (3) and (4), an ‘‘argu-
ment of societal self-defense, has previous-

ly been upheld by this Court and the
United States Supreme Court as being
permissible and not violative of a defen-
dant’s rights to a fair trial.’’  State v.
Forrest, 183 S.W.3d 218, 228 (Mo. banc
2006) (footnote omitted).  ‘‘Prosecutors
may discuss the concept of mercy in their
closing arguments because mercy is a val-
id sentencing consideration, and in that
connection may argue that the defendant
should not be granted mercy.’’  Id. ‘‘Mere
failure to object is not ineffective assis-
tance of counsel, and trial counsel is not
ineffective for failing to make non-merito-
rious objections.’’  State v. Lewis, 874
S.W.2d 420, 427 (Mo.App.1994) (citations
omitted).  Because objections to these
statements would lack merit, there was no
ineffective assistance of counsel.

Furthermore, even if defense counsel
should have objected to any statements
made in the prosecutor’s penalty phase
closing arguments, Mr. Zink fails to dem-
onstrate any prejudice.  Mr. Zink ‘‘must
show there is a reasonable probability
that, but for counsel’s unprofessional er-
rors, the result of the proceeding would
have been different.’’  Strong v. State, 263
S.W.3d 636, 647 (Mo. banc 2008) (internal
citations omitted).  Mr. Zink cannot meet
this burden and, therefore, there is no
ineffective assistance of counsel.

5. Courtroom Security as Witnesses

At his Rule 29.15 hearing, Mr. Zink
informed the motion court of his desire to
dismiss three claims from his amended
petition, including a claim addressing the
issue that certain individuals served as
courtroom security during the proceedings
but also served as witnesses in the pro-
ceeding itself.  The court discussed the
ramifications of such a dismissal with Mr.
Zink and questioned Mr. Zink to ensure he
had sufficient time to discuss such dismiss-
als with his attorneys.  Mr. Zink stated
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that he had sufficient time to discuss the
matter with his attorneys, understood the
consequences of such a dismissal with
prejudice, and still desired to dismiss three
specific claims, including a claim regarding
individuals serving both as courtroom se-
curity and as trial witnesses.

[25] Mr. Zink now asserts that he was
incompetent to proceed at his Rule 29.15
hearing and, therefore, that the motion
court should not have dismissed his claims
and counsel was ineffective for allowing
such dismissal despite Mr. Zink’s explicit
request that the claims be dismissed.  A
claim of ineffective assistance of post con-
viction counsel is categorically unreview-
able.  State v. Lyons, 129 S.W.3d 873, 874
(Mo. banc 2004).

6. Autopsy Report

[26] Mr. Zink asserts that trial counsel
was ineffective for failing to object to testi-
mony from a medical examiner about an
autopsy report and the prosecutor’s clos-
ing argument concerning the autopsy re-
port and the medical examiner’s testimo-
ny.11  At trial, the medical examiner who
conducted the autopsy was unavailable be-
cause he was seriously ill with cancer.  A
different medical examiner—who had read
the report, examined autopsy photographs
of the victim and discussed the autopsy
with the preparer of the report—testified
as to the contents of the report.  Mr. Zink
asserts that this testimony and closing ar-
gument about the autopsy violated his

right to confrontation as recognized by the
United States Supreme Court in Crawford
v. Washington.

In Crawford, the Court found that testi-
monial hearsay is inadmissible unless the
defendant had a prior opportunity to cross-
examination the declarant and the declar-
ant was unavailable at trial.  541 U.S. at
68, 124 S.Ct. 1354.  This Court summa-
rized the significance of the Crawford
holding in Glass v. State:

In Crawford, the Court substantially al-
tered the Confrontation Clause analysis
for hearsay evidence.  Cases before
Crawford focused on whether the evi-
dence at issue had adequate indicia of
reliability to justify admission.  The
Crawford opinion held that the Confron-
tation Clause protects a defendant from
the use of testimonial hearsay as sub-
stantive evidence against him, unless the
non-testifying witness is unavailable, and
the defendant has a prior, meaningful
opportunity to cross-examine that wit-
ness.  The Confrontation Clause analy-
sis thus centers on whether the particu-
lar evidence at issue is ‘‘testimonial’’ in
nature.

227 S.W.3d 463, 472 (Mo. banc 2007) (cita-
tions omitted).

In its Crawford opinion, the Supreme
Court expressly left ‘‘for another day any
effort to spell out a comprehensive defini-
tion of ‘testimonial,’ ’’ but found that
‘‘[w]hatever else the term covers, it applies
at a minimum to prior testimony at a

11. In his point relied on, Mr. Zink does not
assert that his counsel was ineffective for fail-
ure to object to the admission into evidence of
the autopsy report, which was admitted into
evidence.  The testimony of the medical ex-
aminer about the autopsy report would be
cumulative of the report itself, so the admis-
sion of the autopsy report would eliminate
any prejudice from trial counsel’s failure to
object to testimony and oral argument con-
cerning the report.  See State v. Lopez, 128

S.W.3d 195, 202 (Mo.App.2004) (emphasizing
that ‘‘[w]hen evidence challenged on constitu-
tional grounds is cumulative of other proper-
ly-admitted evidence, the disputed evidence
could not have contributed to the defendant’s
conviction and is harmless beyond a reason-
able doubt’’).  Nevertheless, this Court gratu-
itously will consider Mr. Zink’s claim of error
as though he includes the claim his counsel
was ineffective in failing to object to the ad-
mission of the autopsy report.
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preliminary hearing, before a grand jury,
or at a former trial;  and to police interro-
gations.’’  Crawford, 541 U.S. at 68, 124
S.Ct. 1354.  The Supreme Court ‘‘set forth
‘[v]arious formulations’ of the core class of
‘testimonial’ statements, but found it un-
necessary to endorse any of them, because
‘some statements qualify under any defini-
tion.’ ’’ Davis v. Washington, 547 U.S. 813,
822, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006)
(quoting Crawford, 541 U.S. at 51–52, 124
S.Ct. 1354) (citations omitted).  The major-
ity opinion noted the criticism of the dis-
sent that its refusal to comprehensively
define ‘‘testimonial’’ would cause ‘‘interim
uncertainty’’ and responded that ‘‘it can
hardly be any worse than the status quo.’’
Crawford, 541 U.S. at 68 n. 10, 124 S.Ct.
1354.

Mr. Zink’s trial occurred four months
after the Crawford decision and, at that
time, there was no precedent in Missouri
that an autopsy report is testimonial in
nature and the protections of Crawford
would apply.  In fact, at the time of Mr.
Zink’s trial, only Alabama had addressed
whether an autopsy report was testimonial
in nature.  See Perkins v. State, 897 So.2d
457 (Ala.Crim.App.2004);  Smith v. State,
898 So.2d 907 (Ala.Crim.App.2004).  The
unsettled state of the law as to what con-
stitutes ‘‘testimonial’’ statements under
Crawford was, again, recognized in a later
Supreme Court decision, Davis v. Wash-
ington, where the Court addressed wheth-
er statements made during a 911 call and
statements made to a police officer re-
sponding to a dispatch for a domestic dis-
turbance were testimonial.  547 U.S. at
817–20, 822, 126 S.Ct. 2266.  The Court
held that a statement is ‘‘testimonial’’ when
the ‘‘primary purpose’’ of the interrogation
is not to respond to an ongoing emergency
but ‘‘to establish or prove past events po-
tentially relevant to later criminal prosecu-
tion.’’  Id. at 822, 126 S.Ct. 2266.

It was 2007 before a Missouri intermedi-
ate appellate court held that an autopsy
report was testimonial.  State v. Davidson,
242 S.W.3d 409, 417–18 (Mo.App.2007).
To date, this Court has not ruled on the
issue, although it has held that a laborato-
ry report that identified a substance seized
as cocaine base was testimonial because it
was prepared for use in prosecution and,
in so ruling, cited cases pertaining to au-
topsy reports.  State v. March, 216 S.W.3d
663, 666–67 (Mo. banc 2007).  In so ruling,
this Court applied the ‘‘primary purpose’’
standard from Davis that was adopted
long after Mr. Zink’s trial.  Id. at 666.

[27] As previously noted, counsel’s con-
duct is measured by what the law is at the
time of trial.  Glass, 227 S.W.3d at 472.
‘‘Counsel will generally not be held ineffec-
tive for failing to anticipate a change in the
law.’’  Id. At the time of Mr. Zink’s trial,
his counsel’s performance was consistent
with existing law, and he was not required
to predict whether autopsy reports would
be found to be testimonial in nature and
entitled to the protections of Crawford.
Trial counsel, therefore, was not ineffective
for failing to object to testimony and clos-
ing argument concerning the autopsy re-
port.

7. Involuntary Self–Representation

Mr. Zink asserts that he was deprived of
his right to counsel because his decision to
represent himself was made involuntarily.
He claims that his decision to waive coun-
sel was forced on him and, therefore, was
not voluntary due to:  (1) insufficient staff
in the public defender’s office available to
assist him;  (2) his mental illness;  and (3)
the trial court’s failure to advise him that
he could not approach witnesses and he
would have to wear a leg brace under his
pants prior to him making the decision to
waive counsel.
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[28] A post-conviction motion cannot
be used as a substitute for a direct or
second appeal.  See Tisius, 183 S.W.3d at
212.  This Court previously heard Mr.
Zink’s direct appeal in which he alleged
that his waiver of the right to counsel was
not given voluntarily, knowingly and intel-
ligently.  Zink, 181 S.W.3d at 70.  In that
appeal, this Court held that Mr. Zink was
competent to waive counsel and that this
‘‘waiver was given voluntarily, knowingly
and intelligently.’’  Id. at 70.  This Court
found that:

The transcript of the hearing on [Mr.
Zink’s] motion [to proceed without coun-
sel] and the legal file both confirm that
[Mr. Zink] was fully informed of the
charges;  the potential penalties he faced
if convicted, including confinement or
death;  his rights to appointed counsel
and to a trial by jury;  the perils of self-
representation;  and all potential conse-
quences associated with the waiver of
counsel.

Id. at 70.  This Court also noted that the
trial court told Mr. Zink that he could
change his mind at any time during the
trial by simply notifying the court, but that
Mr. Zink never did so.  Id. at 70–71.

[29] While Mr. Zink now raises differ-
ent factual bases for his claim, the under-
lying claim is the same.  This Court will
not review the same underlying claim for a
second time.  A movant cannot use a Rule
29.15 motion to raise claims that could
have been, but were not, raised on direct
appeal except in rare and exceptional cir-
cumstance.  Schneider v. State, 787
S.W.2d 718, 721 (Mo. banc 1990).  By add-
ing additional factors that he claims forced
him to waive his right to counsel so that

his waiver was involuntary, Mr. Zink is
attempting to raise claims that could have
been and should have been raised on ap-
peal.  There are no rare or exceptional
circumstances to permit him to do so.
‘‘Furthermore, even if the issue of waiver
of counsel were held to be cognizable in
this post-conviction proceeding, the record
amply refutes [Mr. Zink’s] contention that
he did not knowingly and intelligently
waive his constitutional right to counsel.’’ 12

Henderson v. State, 786 S.W.2d 194, 197
(Mo.App.1990).  And, because this Court
has found Mr. Zink competent, there can
be no prejudice due to counsel’s failure to
challenge Mr. Zink’s competency to waive
counsel.

The only claim that could arguably be
cognizable is Mr. Zink’s assertion that his
counsel was ineffective in failing to advise
him prior to his waiver of counsel that the
trial court could require him to be shack-
led and not permit him to approach wit-
nesses if he waived of counsel.  The claim
is without merit, however, because Mr.
Zink suffered no prejudice.  Mr. Zink was
aware throughout the trial, including after
he was informed that he was required to
wear a leg brace and that he could not
approach witnesses, that he could change
his mind and be represented by the public
defenders.  Despite being told by the trial
court that he could withdraw his waiver,
he chose to continue to represent himself.

8. Signing of the Attorney General’s
Proposed Findings

Mr. Zink alleges that the motion court
erred by signing the findings of fact and
conclusions of law prepared by the attor-
ney general’s office.  He contends that

12. The evidence shows that Mr. Zink did not
choose to represent himself because of inat-
tention due to the understaffing and overwork
of the public defender’s office but rather be-
cause he disagreed with counsel’s failure to

use a lengthy list of questions that Mr. Zink
prepared for his examination during a sup-
pression hearing and disagreed over defense
strategy.
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because the motion court found individuals
to be credible on certain matters and the
same individuals to be incredible on other
matters, the Rule 29.15 hearing and con-
clusions were a meaningless formality.

[30, 31] ‘‘As the trier of fact, the trial
court determines the credibility of wit-
nesses and is free to believe or disbelieve
all or part of the witnesses’ testimony.’’
Blue Ridge Bank and Trust Co. v. Hart,
152 S.W.3d 420, 426 (Mo.App.2005).  Sim-
ply because the motion court found individ-
uals to be credible on certain issues and
not credible on others does not indicate
any error by the motion court.  While
‘‘[t]rial judges are well advised to approach
a party’s proposed order with the sharp
eye of a skeptic and the sharp pencil of an
editor,’’ Massman Const. Co. v. Missouri
Highway & Transp. Com’n, 914 S.W.2d
801, 804 (Mo. banc 1996), ‘‘[a]s long as the
court thoughtfully and carefully considers
the parties’ proposed findings and agrees
with the content, there is no constitutional
problem with the court adopting in whole
or in part the findings of fact and conclu-
sions of law drafted by one of the parties.’’
State v. White, 873 S.W.2d 590, 600 (Mo.
banc 1994) (overruled in part on other
grounds).

Here, there is no indication that the
court did not consider thoughtfully and
carefully the parties’ proposed findings.
Furthermore, the record supports these
findings.  As such, there is no evidence of
any constitutional problems.

9. Penalty Phase Instructions

Mr. Zink alleges that appellate counsel
erred in failing to argue that the penalty
phase instructions violated his constitution-
al rights, as articulated in Ring v. Arizona,
536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d
556 (2002), and Apprendi v. New Jersey,
530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d
435 (2000).  To be entitled to relief, Mr.

Zink must demonstrate that competent
and effective appellate counsel would have
raised the error and that there is a reason-
able probability the appeal’s outcome
would have been different.  Williams, 168
S.W.3d at 444.

To determine whether an individual is
eligible for the death penalty, there are
four steps under section 565.030.4.  Mr.
Zink asserts that steps two and three of
the penalty instructions violate his consti-
tutional rights.  The penalty phase in-
structions for step two, section
565.030.4(2), required the jury to find
whether there were facts or circumstances
in aggravation of punishment that war-
ranted imposition of the death penalty.
The penalty phase instructions for step
three, section 565.030.4(3), required the
jury to determine whether there were
facts or circumstances in mitigation of
punishment that were sufficient to out-
weigh the facts or circumstances in aggra-
vation.  The court did not require the jury
to find either of these steps beyond a
reasonable doubt.  Mr. Zink asserts that
appellate counsel’s failure to raise the in-
structions pertaining to these two steps as
a violation of his constitutional rights, as
articulated by the United States Supreme
Court in Apprendi and Ring, constituted
ineffective assistance of counsel.  Appren-
di holds that, ‘‘[o]ther than the fact of a
prior conviction, any fact that increases
the penalty for a crime beyond the pre-
scribed statutory maximum must be sub-
mitted to a jury, and proved beyond a
reasonable doubt.’’  Apprendi, 530 U.S. at
490, 120 S.Ct. 2348.  Ring applied Appren-
di, emphasizing that ‘‘[i]f a State makes an
increase in a defendant’s authorized pun-
ishment contingent on the finding of a fact,
that fact—no matter how the State labels
it—must be found by a jury beyond a
reasonable doubt.’’  Ring, 536 U.S. at 584,
122 S.Ct. 2428.
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Step two requires the jury to find
whether the aggravation evidence war-
rants death and step three directs the jury
to determine whether the evidence in miti-
gation outweighed aggravation.  Neither
of those obligations requires a finding of a
fact that may increase Mr. Zink’s penalty.
Instead, the jury is weighing evidence and
all information before them.  Only findings
of fact that increase the penalty for a
crime beyond the prescribed statutory
maximum are required to be found by a
jury beyond a reasonable doubt.  This
Court previously has recognized this dis-
tinction and held that steps two and three
do not need to be found by a jury beyond a
reasonable doubt.  See State v. Glass, 136
S.W.3d 496, 520–21 (Mo. banc 2004);  State
v. Gill, 167 S.W.3d 184, 193 (Mo. banc
2005).  Mr. Zink fails to demonstrate how
the failure of appellate counsel to raise a
meritless claim would have resulted in a
different appellate outcome.  See Nicklas-
son, 105 S.W.3d at 487.

10. Constitutional Validity
of Lethal Injection

[32] Mr. Zink asserts the motion court
erred in denying discovery and a hearing
on his claim that Missouri’s method of
lethal constitutes cruel and unusual pun-
ishment.  When a condemned person has
not yet exhausted his appeals, it is prema-
ture to consider a claim involving the
method of execution, as ‘‘it is unknown
what method, if any, of lethal injection
may be utilized by the State of Missouri at
such future time, if any, as [Mr. Zink’s]
right to seek relief in state and federal
courts is concluded and his execution date
and method are set.’’  Worthington, 166
S.W.3d at 583 n. 3. As such, Mr. Zink’s
claim challenging the constitutional validi-
ty of the method of execution is not yet
ripe, and the motion court did not err in
denying discovery and a hearing on an
unripe claim.

IV. Conclusion

For the foregoing reasons, this Court
finds that the motion court did not clearly
err in overruling Mr. Zink’s motion for
post-conviction relief.  The judgment of
the motion court, therefore, is affirmed.

STITH, C.J., PRICE, TEITELMAN,
RUSSELL and WOLFF, JJ., concur.

FISCHER, J., not participating.
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John C. MIDDLETON,
et al., Appellants,

v.

MISSOURI DEPARTMENT
OF CORRECTIONS, et

al., Respondents.

No. SC 89571.

Supreme Court of Missouri,
En Banc.

Feb. 24, 2009.

As Modified on Denial of Rehearing
March 31, 2009.

Background:  Inmates who had been sen-
tenced to death and other interested par-
ties challenged Missouri Department of
Corrections’ (DOC) adoption of a lethal
injection protocol, claiming DOC violated
the Missouri Administrative Procedure Act
(MAPA). The Circuit Court, Cole County,
Jon E. Beetem, J., ruled in favor of DOC.
Action was transferred from the Court of
Appeals.

Holding:  The Supreme Court, Mary R.
Russell, J., held that lethal injection proto-
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION

DAVID ZINK, )
)

Petitioner, )
)

v. ) Case No.  09-8001-CV-W-RED
)

TROY STEELE, )
)

Respondent. )

ORDER

Now before the Court are Petitioner’s Petition for Writ of Habeas Corpus by Person in State

Custody (Doc. 24) and Petitioner’s Pro Se Amended Petition under 28 U.S.C. § 2254 for Writ of

Habeas Corpus by Person in State Custody (Doc. 35).  After careful consideration, the Court

DENIES the relief requested in the Petitions (Docs. 24, 35).  

BACKGROUND

A. FACTUAL HISTORY

The relevant facts, as stated by the Missouri Supreme Court, are as follows: 

In the early morning hours of July 12, 2001, police responded to the report of a traffic
accident near Stafford. On their arrival, they found the victim's car abandoned with the keys
in the ignition and the engine running, the headlights and hazard lights on, and the driver's
window down. Police found the victim's personal items in the vehicle, including her purse,
credit card and medication.

After the evening news broadcast the victim's disappearance, the owner of a motel
near Camdenton recognized the victim's picture as the woman who checked into a room with
Mr. Zink. The motel owner provided the police with Mr. Zink's motel registration card, and,
using this information, the police apprehended Mr. Zink at his home.

After police showed him evidence that placed him near the scene of the abduction,
Mr. Zink waived his rights under Miranda v. Arizona, and confessed to killing and burying
the victim. He led police straight to the spot in a cemetery where he said he buried the
victim's body, and the police discovered the body positioned just as Mr. Zink had described.
Pathologists found that the victim's neck was broken, she sustained injuries consistent with
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strangulation and being tied up, and she had eight broken ribs and between 50 and 100 blunt
force injuries. Semen found in the victim's anus matched Mr. Zink's DNA, hair samples
taken from Mr. Zink's truck matched the victim's hair, and paint left on the victim's car from
the accident matched paint from Mr. Zink's truck.

In two videotaped confessions, Mr. Zink described the murder in detail. He said that
he rear-ended the victim's car on an exit ramp. In one confession, Mr. Zink told police that
the victim voluntarily left the accident scene with him in his truck but later threatened to call
police if he did not return her to her vehicle. In another confession, he said that he gave the
victim no choice but to get in his truck, but that she willingly went with him after she was
in the truck.

After he drove the victim around in his truck, they stayed for a short time at the motel
near Camdenton. Mr. Zink then decided to kill the victim because he was worried he would
go back to prison if she called the police. He took her to the cemetery and tied her to a tree.
He told her to look-up, and then he broke her neck. He strangled her with his hands, and then
with a rope, and stuffed her mouth with mud and leaves. He looked for a spot to bury her and
then dragged her body to that spot with the rope. Because he was worried that she might
revive, he stated that he stabbed the back of her neck with a knife to cut her spinal cord. He
then covered the body with leaves, went home to get a shovel, and came back to the
cemetery and covered the body with dirt.

Zink v. State, 278 S.W.3d 170, 174-75 (Mo. 2009) (footnote omitted) (“Zink II”).  

B. PROCEDURAL HISTORY

Following a jury trial, Zink was convicted of first-degree murder.  During the penalty phase,

the jury found the presence of three statutory aggravating factors and recommended the imposition

of the death penalty.  The jury found Zink had two prior convictions for aggravated rape, that Zink

murdered the victim for the purpose of avoiding a lawful arrest, and that the murder involved

depravity of mind and was outrageously and wantonly vile, horrible, and inhuman.  The court

entered judgment consistent with the jury’s recommendation.  Zink appealed to the Missouri

Supreme Court, which affirmed.  State v. Zink, 181 S.W.3d 66 (2005) (“Zink I”).  The United States

Supreme Court denied Zink’s petition for certiorari.  Zink filed a motion for post-conviction relief

in the Circuit Court of St. Clair County, Missouri.  Following an evidentiary hearing, the court
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denied the motion.  Zink appealed the circuit court’s decision to the Missouri Supreme Court, which

again affirmed.  Zink II. 

LEGAL STANDARD

28 U.S.C. § 2254(a) in part provides that “a district court shall entertain an application for

a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court

only on the ground that he is in custody in violation of the Constitution or laws or treaties of the

United States.”  Under § 2254(d), this Court may not grant Zink habeas relief on a “claim that was

adjudicated on the merits in State court proceedings,” unless the Missouri court’s adjudication of

the claim

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States;
or 

(2) resulted in a decision that was based on an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.  

“[A]n unreasonable application of federal law is different from an incorrect or erroneous

application of federal law.”  Williams v. Taylor, 529 U.S. 362, 412 (2000) (emphasis in original).

“Clearly established Federal law, as determined by the Supreme Court of the United States” is

defined as the Court’s “holdings, as opposed to the dicta.”  Id.  

DISCUSSION

A. SIXTH AMENDMENT 

Zink raises several Sixth Amendment arguments.  Prior to trial, Zink indicated he wanted

to represent himself.  The circuit court eventually accepted the request and allowed Zink to proceed

pro se.  Zink reconsidered his decision and while continuing to represent himself allowed one of his

attorneys, Tom Jacquinot, to present evidence on the defense of diminished capacity during the guilt
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phase of the trial.  He turned the entire defense over to his attorneys during the penalty phase.  Zink

argues he did not knowingly and voluntarily waive his right to counsel; he did not receive effective

assistance of counsel; and his right to represent himself was violated by his attorneys’ participation

in his defense.  

1. Zink’s waiver of counsel was knowing, voluntary, and intelligent 

a. The circuit court underwent a thorough colloquy before allowing Zink to
proceed pro se

Zink argues his waiver was not knowing, voluntary, or intelligent, considering the circuit

court did not undergo a thorough colloquy as required by Faretta v. California, 422 U.S. 806 (1975).

In interpreting Faretta, the United States Court of Appeals for the Eighth Circuit has opined, 

Although a criminal defendant has a constitutional right to represent himself, the Supreme
Court has clearly established that the presiding court must undertake a thorough colloquy
with the defendant before permitting him to proceed in this way. The colloquy must inquire
into his understanding of the right and must warn him of the dangers involved in order to
ensure that he has full knowledge of the consequences.  

Shafer v. Bowersox, 329 F.3d 637, 647 (8th Cir. 2003) (citing Faretta, 422 U.S. at 835).  The trial

court must apprise the defendant “of the nature of the charges, the statutory offenses included within

them, the range of allowable punishments thereunder, possible defenses to the charges and

circumstances in mitigation thereof, and all other facts essential to a broad understanding of the

whole matter.”  Von Moltke v. Gillies, 332 U.S. 708, 724 (1948).  The trial court must ensure the

accused waives counsel “understandingly and wisely” by conducting “a penetrating and

comprehensive examination of all the circumstances under which such a plea is tendered.”  Id. 

In finding the circuit court complied with Faretta, the Missouri Supreme Court opined, 

The transcript of the hearing on Appellant's motion and the legal file both confirm that
Appellant was fully informed of the charges; the potential penalties he faced if convicted,
including confinement or death; his rights to appointed counsel and to a trial by jury; the
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perils of self-representation; and all potential consequences associated with the waiver of
counsel. He was also informed that any sentencing recommendations by the prosecutor
would not be binding on the judge and that he had the right to appeal.

Zink I, 181 S.W.3d at 70.  

This was a reasonable application of Federal law.  The record shows the circuit court

underwent a thorough colloquy.  The court apprised Zink of the nature of the charges by telling him

he was charged with murder in the first degree.  Zink was also aware of lesser-included offenses and

potential defenses.  When Zink initially made the choice to represent himself, the court explained

the defense of diminished capacity.  Zink also expressed his interest in presenting a manslaughter

defense and a second-degree murder defense based on adequate provocation.  

The circuit court conducted “a penetrating and comprehensive examination,” and apprised

Zink of other relevant facts to ensure he had a broad understanding of self-representation.  The court

asked Zink about his experience in making opening statements, conducting voir dire, questioning

and cross-examining witnesses, complying with the rules of evidence, filing a written motion for a

judgment of acquittal, making closing statements, and presenting mitigating evidence.  After this

questioning, the Court asked Jacquinot about his history with criminal cases.  Jacquinot said he had

tried two death penalty cases, obtaining life without parole in both.  After emphasizing Jacquinot’s

qualifications, the court asked Zink if he still wanted to try this case by himself rather than using

Jacquinot’s assistance.  The court eventually asked Zink if there was anything it could do to

convince him to not proceed pro se.  Zink said no.  Accordingly, the Missouri Supreme Court

reasonably applied Federal law in finding the circuit court conducted a thorough colloquy.  

Zink asserts his waiver was not knowing, intelligent, or voluntary, as his attorneys labored

under a conflict of interest.  Zink’s evidence in support of the alleged conflict of interest is Cynthia
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Short’s email to the Capital Division Director stating “serious conflicts exist that make our

continued representation of him impossible.”  Zink also alleges that Jacquinot’s behavior prior to

and during trial clearly indicated he had a conflict of interest, in that Jacquinot lied on several

occasions, interfered with Zink’s right to self-representation, and allowed the presentation of two

conflicting defenses.  However, Zink cannot show his trial attorneys were laboring under an actual

conflict of interest.  Short removed herself long prior to Zink’s trial.  The only issue between Zink

and Jacquinot was how tactical and strategic decisions should be made, and a disagreement over

strategic decisions does not create a conflict of interest.  See United States v. Fields, 483 F.3d 313,

353 (5th Cir. 2007); see also U.S. v. Boone, 437 F.3d 829, 839 (8th Cir. 2006).  Therefore, this

argument is without merit. 

b. This Court is barred from considering Zink’s arguments regarding his
attorneys’ failures and his mental disease

Zink argues his waiver was not knowing or voluntary because of his attorneys’ failures, the

inadequate staffing in the Capital Unit of the Missouri State Public Defender’s Office, and his

mental disease.  When Zink raised these arguments in his post-conviction appeal, the Missouri

Supreme Court found them procedurally defaulted because Zink did not raise them on direct appeal.

Zink II, 278 S.W.3d at 191.  A federal habeas court “will not review a question of federal law

decided by a state court if the decision of that court rests on a state law ground that is independent

of the federal question and adequate to support the judgment.”  Coleman v. Thompson, 501 U.S. 722,

729 (1991).  A ground is "adequate" if it is "firmly established and regularly followed."  Beard v.

Kindler, 130 S.Ct. 612, 618 (2009) (citations omitted).  There are two exceptions to the independent

and adequate rule.  If the prisoner is able to "demonstrate cause for the default and actual prejudice

as a result of the alleged violation of federal law" or "demonstrate that failure to consider the claims
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will result in a fundamental miscarriage of justice," a federal habeas court may review the claims.

Coleman, 501 U.S. at 750.  

In finding Zink's claims procedurally defaulted, the Missouri Supreme Court applied the rule

that "A movant cannot use a [post-conviction relief] motion to raise claims that could have been, but

were not, raised on direct appeal except in rare and exceptional circumstance[s]."  Zink II, 278

S.W.3d at 191.  This ground was independent of the federal question and was "adequate," as it is a

firmly established rule.  Further, failing to consider Zink's claim will not result in a fundamental

miscarriage of justice because there is no contention that Zink is actually innocent.  Zink also cannot

demonstrate cause for the default, as both grounds were known to Zink throughout the course of

proceedings.  Accordingly, this Court is barred from considering Zink's arguments that his decision

to proceed pro se was not knowing, voluntary, or intelligent, because he suffered from a mental

disease, and because his attorneys failed to challenge his competency to waive counsel.  

2. Zink’s right to effective assistance of counsel was not infringed  

Zink argues his attorneys were ineffective for not objecting to an autopsy report and to

Zink’s hidden leg restraint, which he was required to wear during trial; because they were laboring

under a conflict of interest; and because they lied to him and the court about the defense of

diminished capacity.  A violation of the right to effective assistance of counsel is established if

“counsel's representation fell below an objective standard of reasonableness” and “there is a

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been different.”  Strickland v. Washington, 466 U.S. 668, 688, 694 (1984).  “A

reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at

694.  
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a. Autopsy report  

Zink argues he was unduly prejudiced by his attorneys’ failure to object to the introduction

of Dr. James Spindler, M.D.’s report.  Dr. Spindler prepared an autopsy report regarding the victim.

During trial, the report was introduced through Dr. Norman Norton, M.D.  Dr. Norton neither

conducted the autopsy nor prepared the report.  Zink argues his attorneys should have objected to

the report as violating the Sixth Amendment's Confrontation Clause.  

The Missouri Supreme Court denied this argument, reasoning Zink's counsel's performance

was consistent with the law in effect at the time of Zink's trial.  Zink II, 278 S.W.3d at 190.  Four

months prior to Zink's trial, the United States Supreme Court decided Crawford v. Washington, 541

U.S. 36 (2004).  The Crawford Court held the admission of testimonial hearsay violated the

Confrontation Clause of the Sixth Amendment, unless the declarant was unavailable and the

defendant had a prior opportunity to cross-examine the declarant.  Id. at 68.  The Court’s only

guidance as to the meaning of “testimonial” was that at a minimum it would include “prior testimony

at a preliminary hearing, before a grand jury, or at a former trial; and [responding] to police

interrogations.”  Id.  In finding Zink's counsel was not ineffective, the Missouri Supreme Court

recognized at the time of Zink's trial there was no Missouri case finding a lab report testimonial.

Zink II, 278 S.W.3d at 190.  

This was not an unreasonable application of clear Federal law.  “The reasonableness of

counsel's performance is to be evaluated from counsel's perspective at the time of the alleged error.”

Kimmelman v. Morrison, 477 U.S. 365, 381 (1986).  At the time of Zink's trial, there was no reason

to object to the lab report because no Missouri case indicated lab reports were “testimonial,” and the

Supreme Court's bare definition of "testimonial" did not logically extend to lab reports.
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Accordingly, this argument fails.  

b. Hidden leg restraint  

 Zink argues his attorneys were ineffective for failing to object to his leg restraint, which

Zink alleges violated his right to due process.  The Missouri Supreme Court found Zink’s counsel

was not ineffective, considering the case Zink relied on, Deck v. Missouri, 544 U.S. 622 (2005), was

decided after Zink's trial and only applied to visible restraints.  Zink II, 278 S.W.3d at 185-87.  As

discussed above, “counsel's performance is to be evaluated from counsel's perspective at the time

of the alleged error.”  Kimmelman, 477 U.S. at 381. Deck had not been decided when Zink’s trial

occurred and even had it been, the Court only ruled on the constitutionality of visible shackles.  The

defendant in Deck was required to wear visible leg irons, handcuffs, and a belly chain during trial.

Deck, 544 U.S. at 624.  The Court held that “the Fifth and Fourteenth Amendments prohibit the use

of physical restraints visible to the jury absent a trial court determination, in the exercise of its

discretion, that they are justified by a state interest specific to a particular trial.”  Id. at 629

(emphasis added).  Given its emphasis on visible restraints, Deck did not support Zink’s argument

that his hidden leg restraint violated the due process clause.  Therefore, the Missouri Supreme Court

reasonably applied Federal law in finding Zink’s attorneys were not ineffective for not objecting to

Zink’s hidden leg restraint.  

c. Conflict of interest

Zink asserts he did not receive effective assistance of counsel because Jacquinot was laboring

under a conflict of interest.  However, there is no evidence of an actual conflict of interest, as the

only issue between Zink and Jacquinot was how tactical and strategic decisions should be made, and

a disagreement over strategic decisions does not create a conflict of interest.  See United States v.
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Fields, 483 F.3d 313, 353 (5th Cir. 2007); see also U.S. v. Boone, 437 F.3d 829, 839 (8th Cir. 2006).

d. Zink has not demonstrated prejudice

All of Zink’s effective assistance of counsel arguments fail, including the argument regarding

Jacquinot’s alleged lies concerning the defense of diminished capacity, because Zink cannot

demonstrate prejudice.  Even assuming none of the alleged errors occurred, there is no reason to

predict that the outcome would have been different, given the overwhelming evidence.  Zink twice

confessed to the murder.  He admitted that his reason for murdering the victim was his fear that she

would call the police and he would go back to prison.  He explained that he took the victim to a

cemetery and tied her to a tree, told her to look up and then broke her neck, strangled her with his

hands and then with a rope, and stabbed her in the back of the neck to sever her spinal cord, out of

fear she might revive. 

The forensic evidence corroborated the confessions.  The victim died from a broken neck.

There were marks on the victim’s body consistent with strangulation.  The back of the victim’s neck

revealed stab marks.  Zink also went to the cemetery and led police straight to the victim’s body.

The body was positioned precisely the way Zink said it would be.  Zink’s confessions and conduct

in leading police to the body provide a strong evidentiary basis for first-degree murder.  Zink’s

admissions that he told the victim to look up just prior to him breaking her neck and that he

murdered the victim so that he would not have to return to prison show Zink deliberated and

intended to kill the victim.  

There was also ample evidence to support the jury’s aggravating factor findings.  The jury

found Zink had two prior convictions for aggravated rape, Zink murdered the victim for the purpose

of avoiding a lawful arrest, and the murder involved depravity of mind and was outrageously and
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wantonly vile, horrible, and inhuman.  Zink’s confessions clearly showed that he murdered the

victim to avoid arrest and that the murder involved depravity of mind.  Lastly, Zink’s two rape

victims testified during the sentencing phase of the trial that Zink raped them at knife point.  Given

this overwhelming evidence, Zink cannot show that the outcome would have been different in the

absence of any alleged error.  

3. Because Zink consented to his attorneys’ participation in his defense, his right
to represent himself was not violated.  

Zink argues he was deprived of his Sixth Amendment right to act pro se because the circuit

court failed to resolve the conflict between Zink and his attorneys in Zink’s favor and because

Jacquinot lied to him and the circuit court regarding the defense of diminished capacity.  The

Missouri Supreme Court reasonably applied Federal law in rejecting these arguments.  The Missouri

Supreme Court first pointed out the Federal law on point: 

A defendant has a constitutional right to conduct his own trial when he knowingly,
intelligently, and in a timely fashion exercises that right. Faretta v. California, 422 U.S. 806,
835 (1975). However, “[o]nce a pro se defendant invites or agrees to any substantial
participation by (standby) counsel, subsequent appearances by counsel must be presumed
to be with the defendant's acquiescence, at least until the defendant expressly and
unambiguously ... requests that standby counsel be silenced.”  United States v. Swinney, 970
F.2d 494, 498 (8th Cir.1992) (quoting McKaskle v. Wiggins, 465 U.S. 168, 183 (1984)).

Zink I, 181 S.W.3d at 70.  In applying Supreme Court precedent, the Missouri Supreme Court

reasoned: 

The first day of trial, prior to the seating of the jury, Appellant gave his consent to allow
standby counsel to address the defense of diminished capacity during opening statement.
Appellant introduced standby counsel, stating, “Ah, the Public Defenders will put on their
own defense. It's my defense technically. And he will speak to you about this defense.”
When the public defender addressed the jury, he outlined all of the evidence of the
diminished mental capacity defense that he planned to present.

Appellant also consented to the introduction of evidence to support the diminished capacity
defense, the submission of the diminished capacity jury instructions during the guilt and
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penalty phases of his trial, and the summation of this defense during closing arguments
during the guilt and penalty phases of his trial.

Id. at 71.  The court also noted Zink had not shown the two defenses were conflicting.  Id. at 71 n.4.

This was not an unreasonable application of clearly established Federal law, as Zink clearly

consented to his attorneys’ participation in his defense.  

B. DUE PROCESS 

Zink asserts the penalty phase jury instructions violated his right to due process, as they did

not require the jury to find that evidence of aggravation supported the death penalty and that

evidence of mitigation outweighed evidence of aggravation beyond a reasonable doubt.  Missouri

law provides four steps for determining whether the death penalty is warranted.  Step one requires

a jury to find at least one statutory aggravating factor beyond a reasonable doubt.  State v. Whitfield,

107 S.W.3d 253, 258 (Mo. 2003).  In step two the jury must find that the aggravating evidence

warrants imposition of the death penalty.  Id. at 258, 259.  Step three requires the jury to determine

whether evidence of mitigation outweighs evidence of aggravation.  Id.  The final step gives the jury

discretion to not assess the death penalty after considering all the circumstances.  Id. at 258, 261.

The Missouri Supreme Court found the penalty phase jury instructions constitutional, even

though they did not require the jury to find steps two and three beyond a reasonable doubt.  Zink II,

278 S.W.3d at 192-93.  The Missouri Supreme Court first explained relevant United States Supreme

Court precedent: 

Apprendi holds that, “[o]ther than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury,
and proved beyond a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. 446, 490 (2000).
Ring applied Apprendi, emphasizing that “[i]f a State makes an increase in a defendant's
authorized punishment contingent on the finding of a fact, that fact-no matter how the State
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labels it-must be found by a jury beyond a reasonable doubt.” Ring v. Arizona, 536 U.S. 584
(2002).  

Zink II, 278 S.W.3d at 192.  In applying Apprendi and Ring, the Missouri Supreme Court reasoned:

Step two requires the jury to find whether the aggravation evidence warrants death and step
three directs the jury to determine whether the evidence in mitigation outweighed
aggravation. Neither of those obligations requires a finding of a fact that may increase Mr.
Zink's penalty. Instead, the jury is weighing evidence and all information before them. Only
findings of fact that increase the penalty for a crime beyond the prescribed statutory
maximum are required to be found by a jury beyond a reasonable doubt. This Court
previously has recognized this distinction and held that steps two and three do not need to
be found by a jury beyond a reasonable doubt.

Id. at 192-93 (citations omitted).  This was a reasonable application of Federal law.  The Missouri

Supreme Court correctly identified the Court’s holdings in Apprendi and Ring, and reasonably

applied those cases in finding steps two and three did not require the jury to make a factual finding,

but rather required the jury to weigh the evidence to determine whether the death penalty was

warranted.  Therefore, this argument does not warrant granting habeas relief.  

C. EVIDENTIARY HEARING 

Zink urges this Court to hold an evidentiary hearing in light of newly discovered evidence

allegedly showing his attorneys had an actual conflict of interest.  28 U.S.C. § 2254(e)(2) provides

that courts “shall not hold an evidentiary hearing,” even if the petitioner “has failed to develop the

factual basis of a claim in State court proceedings,” unless

(A) the claim relies on-- 

(i) a new rule of constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable; or 

(ii) a factual predicate that could not have been previously discovered through the
exercise of due diligence; and 

(B) the facts underlying the claim would be sufficient to establish by clear and convincing
evidence that but for constitutional error, no reasonable factfinder would have found the
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applicant guilty of the underlying offense. 

Zink cannot demonstrate by clear and convincing evidence that without conflicted counsel, no

reasonable factfinder would have found him guilty of first-degree murder, because, as discussed

above, the evidence of first-degree murder was plenary.  Therefore, the Court declines to hold an

evidentiary hearing.

CONCLUSION

Zink’s arguments based on the Sixth Amendment fail.  Zink knowingly, voluntarily, and

intelligently waived his right to counsel because the circuit court conducted a thorough colloquy to

ensure Zink understood the perils of self-representation.  Zink’s ineffective assistance of counsel

arguments fail, as Zink’s attorneys acted reasonably in not objecting to the lab report and to Zink’s

hidden leg restraint, and as Zink cannot show prejudice.  Zink’s right to represent himself was not

violated, as he consented to his attorneys’ participation in his defense.  Zink’s right to due process

was not violated, even though the jury was not instructed to make findings at steps two and three

beyond a reasonable doubt, as neither step required the jury to make a factual finding.  The Court

denies Zink’s request to hold an evidentiary hearing, considering Zink cannot show by clear and

convincing evidence that without conflicted counsel he would not have been found guilty of first-

degree murder.  

IT IS SO ORDERED.

DATED: February 11, 2011    /s/ Richard E. Dorr                                             
RICHARD E. DORR, JUDGE
UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI 

WESTERN DIVISION 
 
DAVID ZINK,          ) 
            ) 
  Petitioner,         ) 
            ) 
 v.           )       Case No. 15-03099-CV-W-BP 
            ) 
TROY STEELE,          ) 
            ) 
  Respondent.         ) 
 

ORDER 

 This matter comes before the Court on Petitioner David Zink’s Motion for Relief from 

Judgment under Rule 60(b) and Alternative Motion for Stay of Execution.  (Doc. 124.)  

Petitioner, relying on the dissent in the recent Supreme Court decision Glossip v. Gross, No. 14-

7955, 2015 WL 2473454 (U.S. June 29, 2015), contends that the Court should conclude that the 

death penalty is unconstitutional in all instances. Further, he argues that the instant Motion is not 

a successive habeas petition.  Thus, he requests that the Court vacate its judgment, declare the 

death penalty unconstitutional, and commute his sentence to life in prison without parole.  In the 

alternative, Petitioner requests that the Court stay his execution pending disposition of this 

Motion, should the Court determine that further briefing or factual development is needed. 

 The Court concludes that further briefing and/or factual development are not necessary to 

resolve the issues in Petitioner’s Motion.  Rather, the Court finds that the law on the issues 

before it is clear.  In this case, regardless of whether the instant Motion is a successive habeas 

petition, the Court is not inclined to rely on the dissenting opinion in Glossip to declare the death 

penalty unconstitutional when the majority opinion clearly states that the death penalty is 

constitutional.  See Glossip, 2015 WL 2473454, at *5 (“. . . because it is settled that capital 
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punishment is constitutional, ‘[i]t necessarily follows that there must be a [constitutional] means 

of carrying it out.’”) (internal citation omitted).  Finding no other reason to grant Petitioner his 

requested relief, the Court concludes it is appropriate to deny his Motion. 

 Accordingly, Petitioner’s Motion for Relief from Judgment under Rule 60(b) and 

Alternative Motion for Stay of Execution, (Doc. 124), is DENIED.  Further, the Court will not 

issue a certificate of appealability, as the issues raised are not debatable among reasonable 

jurists.  Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

IT IS SO ORDERED. 
 
 
       /s/ Beth Phillips    
       BETH PHILLIPS, JUDGE 
       UNITED STATES DISTRICT COURT 
 
DATE: July 13, 2015 
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Defendant/Movant: Date: 
11/19/2002 David Zink 

Subject: 

From: 

Com merits: 

Jail Visit with David Zink 
Cl Short/Tom B 

Cause No.: 
CR501-219F 

On November 18 Tom and I went to visit with David Zink. The objective was "loosely" 
to overcome the power struggle that was hampering our efforts and to come to an 
understanding about who is in charge and what our objectives are as we prepare the 
case. 

This visit was preceded by a long absence by me. That is i had not seen Zink since 
before the Beach trial. I had transferred the lead role to Tom and kept Tomb as the 
assoc. In the summer Tom b handled a continuance request and the case was set in 
march 2003 and a scheduling order was put in place. No activity occurred during the 
summer a·s I focused on office iss.ues and Wood. Tom focused first on Vance and then 
on Rauch and then on Copher. Tom B was on Vance and then spread thin through the 
other cases. 

Kathy, released from Vance turned to Zink and developing the life history piece. We 
gathered in the early Fall to do an initial brainstorm. The atmosphere surrounding this 
case is despair and disgust. He is in so many ways an unlikable client who has 
committed a horrendous act against a stranger/innocent victim. He did so after 21 
years in prison for the rapes of two other women. he had only been out in the world 6 
months. He cannot go back he tells us in a case in which the reality is HE MUST GO 
BACK! 

At the outset he said he was a volunteer and we attacked that (false issue) by getting 
Dr. Hough into the case. Enter "Anita" and David wants to live for' her but only on his 
terms ... as a free man. He does not want a penalty phase. Do not talk to my 
people .... what is the point. I do not want them to suffer. I will tell you what you can do 
.... but I see the truth .. .I need you all! I know you cannot see a way to free me b/c you 
cannot ever "justify" the murder, you do not think I should be free, you would not want 
me as a neighbor"! 

I was angry about this meeting. I was angry at David's orders ... do not talk to Melanie, 
Anita, June ..... we did anyway. To prove he could not order us around and b/c it fit the 
schedule. This pissed him off and he wrote the judge. Order them to stop! 

So began the meeting. We were shown into a new attorney room that places a wall 
between you and your client. An obstacle to representation. On the other side he sat 
with one hand cuffed and his papers/letters laid out before him. We began slowly but 
picked up steam along the way. 
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He wants a defense that will free him. None is available. Maybe we can find some 
road to diminished capacity. Maybe, but we have to throw the net wide. We have to 
talk to family. Our experts will need to interview family. Family should decide the level 
of involvement for themselves. Does David want to forbid them to talk so he may avoid 
their rejection??? I wonder? 

He is pleasant in person. He is open to reason. He wants our help but he is afraid. He 
says he wants the State to kill him vs. hold him until his natural death but he is afraid so 
he would like the buffer of as many appellate issues as we can create. He will 
cooperate with all experts. With Kathy and with us. We will not knowingly go against 
his will when we get a command from him. Instead we will explore the issue and in all 
likelihood correct his thinking error. His instinct is to fight, to hold fast to a position to 
the death. Don't use"my people" to try to influence me he commanded. Anita will not 
stop in in KC .... I can see thru this ploy he wanted us to know he knew our evil plan but 
then he had to concede she wants what we want a chance to find a way to reveal the 
truth of who he is and why he did what he did to the jury and to ultimately ask a jury to 
send him to prison forever v. kill him. We do not need to "influence " her, she is already 
here. However, she may have a fantasy that their is a way out for David. 

The problem with David and what freezes us in inaction is that we cannot see a way to 
care about him, to empathize with him and if we cannot how can we get a jury to do 
so ..... what is our thesis, what is our argument for life? Where will find it? 

He does not want anyone to beg for his life and although that is ult. up to the witness I 
do not believe this is a group that begs. I am not sure that they can articulate an 
argument for life. 

The Oral Contract 

In the end we agreed to the terms of an oral contract. The terms as I can recall them 
are as follows: 

We may look high and low for a defense 

We may talk to family but we should not harass them 

We should explore the least intrusive ways to preserve their testimony ( mom on video 
for example) 

We should preserve his relationship with Anita and not cause problems for her in 
Kansas 

We should explore the Skipper evidence and be ready to present it to the jury 

We may send in Dr. Smith to explore addiction with an eye toward both phases but with 
an understanding he may be in the 2nd phase 
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We may send Dr. Benedict and he may explore 0 to 18 b/c who he was when he got to 
prison helps us understand his reaction the night of the murder 

We will aggressively pursue the info about the victim and go where it leads us .... was 
she a tramp? naive? innocent little girl? We will then examine how it is useful or not 
useful 

He will meet with Mark Cunnigham and will be cooperative in that part of the 
investigation 

If he sends a letter with an instruction not to act we will discuss this with him before we 
act 

At the point we have our facts lined up and we are determining strategy we will discuss 
these issues with David 

We may prepare for both phases of the case 

We will seek to identify and preserve as many appellate issues as possible. 

ZinkHC Pet. 

Ex.M-3 App.132a



Cynthia Short/Area055/MSPD 

05/27/2003 10:59 AM 

To Karen Kraft!Area054/MSPD@MSPD 

cc 

bee 

Subject Re: David Zink - Conflict~§} 

David told me he would kill me if I got in his way. This was one of the reasons for the 
transfer of lead to Tom and the transfer of associate to Tom B. David has not been a 
threat in person but is kept shackled. he is passive/aggressive. He writes letters which 
he tells us how he is dissatisfied, he defines the perimeters underwhich he will see us, 
who we can talk to, he is a constant struggle. This is ongoing. 

Carol and David met once before the "conflict" was completely" explored. He will not 
work with her which was a mute issue due to the fact she had personal and unfavorable 
information about his behavior while in the federal system. This info was presented to 
Barb Hoppe and it was decided to keep Carol walled off from the case to shield the 
case from the conflict. 

Karen Kraft 

Cyndy, 

Karen Kraft 

05/23/2003 01:19PM 

To: Cynthia Short/Area055/MSPD@MSPD 
cc: 

Subject: David Zink - Conflict 

My recollection is that the conflict you refer to arose when David made a statement to you which 
was something like "I could hurt you right now if I wanted to." Is that an accurate recollection of how you 
became uncomfortable with David? If not, what specifically was it that occurred? 

Has David said anything or done anything in addition to the above? 

Did Carol take herself off the case or did David request that she not work on the case? 
---Forwarded by Karen Kraft/Area054/MSPD on 05/23/2003 01:15PM-----

Karen, 

Cynthia Short 

05/20/2003 11 :46 AM 

To: Karen Kraft/Area054/MSPD@MSPD 
cc: 

Subject: David Zink- Conflict 

I have reflected on our representation of this client and am writing to let you 
know that serious conflicts exist that make our continued representation of 
him impossible. First, with the reduction in staff we are without a mitigation 
investigator familiar with his case. Carol has a conflict that cannot be 
resolved and that conflict was raised at the outset of her employment with 
this office. It was resolved, but not to our satisfaction, by keeping her off 
the case and allowing Kathy to handle the case alone. Second, and more. 
importantly, a year ago I transferred .the case to Tom J as lead, and TomB 
as associate, due to a conflict that existed for me in the case. I have been 
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personally and physically uncomfortable with this client from the start of the 
case. The solution was to remove myself from the case. This solution 
was destroyed when TomB resigned and was not replaced. I have tried to 
overcome the conflict, but I cannot ethically provide this client 
representation. Tom B. leaving did not change the conflict, it only changed 
the configuration of the office. We need to withdraw from the case, and the 
case needs to be reassigned. I am happy to have Tom J assist any new 
attorney's in the transition phase only. I need his help here on all the other 
cases given the reduction in staff and the case(s) I anticipate will be 
assigned to replace David's. Tom B. left in March and I should have made 
this conflict clear at that time. I apologize for the delay. 
Cyndy 
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Lew Kollias/Area066/MSPD 

05/27/2003 05:19PM 

To Karen Kraft/Area054/MSPD@MSPD 

Cathy Kelly/Training/MSPD@MSPD, Dan 
cc Gralike/Area99C/MSPD@MSPD, Ellen 

Blau/Area071/MSPD@MSPD, Marty 
bee 

Subject Re: Ethical lssueff@l 

the attorneys not only felt threatened, but apparently, Black has friends on the outside, part of his 
supremacist group, who had followed the attorneys as they conducted investigation, and reported to him 
in the institution, and he relayed these matters to the attorneys to show that he had control and was able 
to effect matters from the institution. A client who doesn't have such outside connections is less a threat, 
but no less a threat as you note at the time of trial or when a visit is taking place. While Gary Black 
insisted on a northern-european descent defense team, which he didn't get, I would not assign Loyce 
Hamilton to represent an avowed racist/white supremacist. I don't know what to think about Cyndy's 
circumstance, but if Zink has a real disposition to threaten women lawyers, and possibly cause them 
harm, an internal reassignment to a male lawyer doesn't seem out of the question to me. I agree with 
Marty that I wouldn't want Robert's making that call; it should be something we do, if at all. 

Karen Kraft 

Marty, 

Karen Kraft 

05/27/2003 04:42PM 

To: Marty Robinson/Area99J/MSPD@MSPD 
cc: Lew Kollias, Ellen Blau/Area071/MSPD@MSPD, Peter 

Sterling/Area071/MSPD@MSPD, Cathy Kelly/Training/MSPD@MSPD, 
Dan Gralike/Area99C/MSPD@MSPD 

Subject: Re: Ethical Issue 

David Zink is the client that filed a motion with the court about his attorneys not investigating his guilt 
phase, etc. You received this from Judge Roberts a while back and forwarded it to me. David is also the 
client who wrote a letter to a Springfield magazine telling them about how he committed the crime and 
initially tried to be a volunteer for the death penalty. So I can't really answer the question about how Cyndy 
or anyone else would get in his way because it's hard to know where he is at any given moment. 

Right now David is shackled when Cyndy goes to see him, but this would not be a good thing to have 
happen in front of a jury. Cyndy will be in the position of having to ask the judge not to shackle him at trial 
and at the same time fearing that this will give him more of an opportunity to cause physical harm. This is 
similar to a situation that Pat Noaker was in a few years ago when a client threw a table at him. (Pat filed a 
motion to withdraw but the judge did not grant it. The client then never appealed after trial). Cyndy's 
concern is that she won't be able to guarantee "zealous representation" (as described in the preamble to 
Rule 4) with regards to this issue and may under Rule 4-1.16 have to move to withdraw. According to 
Cyndy, David continues to show tremendous hostility to her but does not treat Tom Jacquinot in the same 
manner. 

Cyndy told me that this is the first time she has ever been physically afraid of a client. She said that she 
has been wrestling with this for awhile and has been apologetic to me for raising it only 4 months before 
trial. She told me that she became physically sick at one point at the idea of going to see the client and did 
not go see him as she had promised. 

I think this is a touchy subject and one that has system-wide significance, which is why I raised it to the 
group. It scares me to open a Pandora's box of saying that anyone can say they are afraid of a client and 
walk away from the case. This should be done very carefully if at all, but it apparently has been done 
before in Lew's division. We have also made adjustments at times here in Eastern Capital when a white 
client has refused to work with Tee Cooper and called him names because of his race, although there may 
be a distinction here as I don't think that David has ever actually refused to work with Cyndy. 
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Another thing we need to consider is that there is a good chance that David Zink will receive a death 
sentence and this issue will end up coming up during a PCR. 

I agree that it is part of our job not to let the threatening clients affect our ability to represent them. I was 
Joseph Franklin's trial lawyer (see Lew's memo below) and was glad to have him shackled when 1 visited 
him. I guess the question is how we want to react to a lawyer who is concerned about doing that part of 
her job on a particular case. If the system sanctioned a male attorney (Pat Noaker) making a motion to 
withdraw from a case when he felt physically threatened, we better be careful about telling a female 
attorney that she cannot do the same, although I anticipate that Cyndy may raise it anyway no matter what 
we say. 
---Forwarded by Karen Kraft/Area054/MSPD on 05/27/2003 03:58PM-----

Karen, 

Marty Robinson 

05/27/2003 03:43PM 

I need a little more information. 

To: Lew Kollias/Area066/MSPD@MSPD 
cc: Cathy Kelly/Training/MSPD@MSPD, Dan 

Gralike/Area99C/MSPD@MSPD, Ellen Blau/Area071/MSPD@MSPD, 
Karen Kraft/Area054/MSPD@MSPD, Peter 
Sterling/Area071/MSPD@MSPD 

Subject: Re: Ethical Issue~ 

What is it that Cyndy is "getting in the way" of? And, why does she believe he is capable of carrying out 
his threat of killing her? (I'm guessing he is incarcerated, and security is high.) 

Also, someone should probably enlighten me as to the immediate ethical obligation of an attorney in such 
a situation. 

Roberts is just goofy enough to take Cyndy's ex parte communication as a System invitation to assign 
another PD, or a private attorney at our expense. (And we all know where that leads.) I am not any more 
crazy about Judge Roberts running the PD system, than I am w/ a difficult client doing so. Roberts is 
likely to deal with it in a manner that we don't want and he's not authorized to do, (but we'll get to revisit 
Williamson/Franklin again). · 

Hasn't Cyndy seen this before? Especially doing capital work. As a man, I'll never fully understand the 
male on female threat, but I thought anyone that's been a PD as long as us has had the mean, 
threatening client. I've thought it part of the job to not let it affect our ability to zealously represent our 
client. 

Thoughts? 
Lew Kollias 

LewKollias 

05/27/2003 02:20PM 

To: Karen Kraft/Area054/MSPD@MSPD 
cc: Cathy Kelly/Training/MSPD@MSPD, Dan 

Gralike/Area99C/MSPD@MSPD, Ellen Blau/Area071/MSPD@MSPD, 
Marty Robinson/Area99J/MSPD@MSPD, Peter 
Sterling/ Area071 /MSPD@MSPD 

Subject: Re: Ethical Issue~ 

It has happened twice that I'm aware of in my division. Once involved Joe Franklin, and the case was 
reassigned to a male attorney to handle the oral argument and conclude the representation. The second 
time was Gary Black, and I reassigned the case from KC to St. Louis, and again a two-male attorney team 
to provide representation to Black. I suppose it is possible to pair Tom with a Columbia male attorney, to 
insure the two-attorney team representation. Cindy might even be able to remain on behind the scenes 
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I 
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working with Tom, but not involved with court room litigation or client contact. Of course, if Cindy believes 
that she cannot zealously represent the client and must withdraw, this isn't a very good option. The better 
course would be an attorney assigned out of Columbia, or possibly a contract male counsel from the KC 
area. 

Karen Kraft 

Karen Kraft 

05/27/2003 01:37 PM 

To: Marty Robinson/Area99J/MSPD@MSPD, Dan 
Gralike/Area99C/MSPD@MSPD, Peter 
Sterling/Area071/MSPD@MSPD, Ellen Blau/Area071/MSPD@MSPD, 
Lew Kollias, Cathy Kelly/Training/MSPD@MSPD 

cc: 
Subject: Ethical Issue 

I have a female attorney in my division who has recently reported to me that a client has 
threatened "to kill her if she gets in his way." The client's current victim is female and he has a history of 
violence against females. The attorney states that she is physically afraid of the client and afraid for her 
safety. The client has been difficult to deal with on a number of levels. The attorney has told me that she is 
concerned about her ability to zealously represent this client under the ethical rules and has requested 
that she be able to withdraw from the case. Assigning another attorney within the office to the case instead 
of her is not an option because it is a two-attorney office. The case also has an October trial setting which 
complicates matters. The attorney believes that any female attorney assigned to the case will have 
problems. 

Since this is an issue that could be a system-wide issue, I am turning to the Directors in order to 
be able to send a consistent message. Have we had this problem before.? If so, how have we dealt with it? 

She intends to raise this issue ex parte with the judge (who is Judge Roberts) but wanted to come 
to me first. Do we want to take any position as a system prior to her doing this or do we just want to let the 
judge deal with it? 
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Peter Sterling/Area071/MSPD 

05/28/2003 07:09AM 

To Karen Kraft/Area054/MSPD@MSPD 

Cathy Kelly/Training/MSPD@MSPD, Dan 
cc Gralike/Area99C/MSPD@MSPD, Ellen 

Blau/Area071/MSPD@MSPD, Lew Kollias, Marty 
bee 

Subject Re: Ethical Issue~ 

We have had a few instances like this in trial division, taking them on a case-by-case basis. The key is 
whether the lawyer says she (or he) will be impaired in their representation by the perceived threat with 
some discussion as to the basis for and the reasonableness of the perception. I believe we have changed 
attorneys in a few cases. In a few cases the attorney has gone to the judge first. The judges solution is 
invari~_bly to order conflict counsel. Since this is a personal, not an office or system conflict, a few DDs 
have had to get the judge to withdraw their order because the case was reassigned in the office. The 
problem is the next attorney isn't going to have any better time of it unless it is a specific gender or race 
issue which can be eliminated. 

In my view this is absolutely not a judge issue. Granted, the necessity of a continuance may become a 
judge issue but PD assignment is for the Director or his designee. It's our problem and it's up to us to 
solve it just like any other conflict. I agree with Marty; taking it to Roberts is all the invitation he needs to 
set aside Chapter 600 and Robinson v. Franklin and start running the system. · 
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Karen Kraft!Area054/MSPD 

07/30/2003 11:10 AM 

To Marty Robinson/Area99J/MSPD@MSPD 

cc 

bee 

Subject Re: Zink 

More from Tom Jacquinot. 
----- For""arded by Karen Kraft/Area054fMSPD on 07i3012003 11:10 AM-----

~Tom Jacquinot 

~ 07/29/2002 11:23 AM 

To: Karen Kraft/Area054/MSPD@MSPD 
cc: 

Subject: Re: Zinkffil 

I have no problem with my current caseload in terms of my numbers; my concerns are more with the 
method of reassignment, and total lack of balance with our current trial calendars... The biggest problem, 
which I don't feel is going to go away, is the office-wide approach to case management. · 

What CLS told me (via -email) was that the reassignments where made so that I could do the "lion's 
share" of the work, as she had done for the "last five years". Her constant flashing of her timesheets as 
badges of moral superiority has grown tiresome. 

I also strongly feel that Cyndy is going to use the "lion's share" of this office's resources in her quest for 
NGRl for Ray Wood, when that case is primed for a simpler resolution. Wood is arguably a case that 
would be well suited for a bench trial (something that hasn't been discussed); further, when I mentioned a 
negotiated diminished capacity plea; Cyndy acted like anything short of NGR I would be criminal. I believe 
NGRl is something Ray deserves, but I also know the law has a presumption of sanity and that it would 
take a Delong-style effort to have a reasonable shot at NGRI (given the facts in the case). Even then, 12 
votes for NGRI would not be easy... Her unilateral decision to use this case on her mission for personal 
glory bothers me. Especially when a simpler resolution is within reach and would free up much needed 
resources for problem cases with more immediate trial dates. This may sound like a harsh condemnation 
of Cyndy, but I also believe it is shared (to varying degrees) by almost everyone In this office, except 
possibly Cil and the new staff. 

The pattern where favored-cases get the all-out Cyndy effort/emphasis to the detriment of everything else 
still bothers me, and I don't think it's going away. As the #2, I can accept my fair share of the crap/dog 
cases, but living in the shadows/aftermath of someone who pretty much lives for the star syndrome and is 
willing to drive everyone else into the ground to get what she wants isn't much fun. At the end of the day, l 
can still probably live with it, but, if something does not change in terms of the way this office is run, the 
staff burnout syndrome, which is already present, is going to get worse. 

Tom Jacquinot 
Assistant Public Defender 
Office of the Missouri Public Defender 
Capital Litigation Division, Western District 
818 Grand, #200 
Kansas City, MO 64106 
816 889-7699 (phone) 
816 889-2088 (fax) 

Karen Kraft 

Karen Kraft 

07/29/2002 10:32 AM 

To: Tom Jacquinot/Area0551MSPD@MSPD 
cc: Cynthia Short/Area0551MSPD@MSPD 

Subject: Zlnk 
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Cyndy informed me that she believes that Mr. Zink's attitude toward women will make it difficult for 
a female attorney to work with him. She described a couple of her meetings with him to me. She told me 
that this factored into her decision to assign the case to you. It was my understanding that she intended to 
inform you of this. 
••••• Forwarded by Karen Kraft/Area0541MSPD on 07/29/2002 10:28 AM··--

~---"'?1 Tom Jacqu!not 

07/29/2002 10:26 AM 

To: Karen Kraft!Area054/MSPD@MSPD 
cc: 

Subject: Zink 

Have you and Cyndy discussed the possibility of her staying on this case as lead. I still don't understand 
why she is dumping this case at this point at time, especially when I know nothing about the case or the 
client. 

It would make more sense to give me the new case, rather than have me start from scratch with a case 
that has been hers for over a year. This is especially troubling given the fact that this will give me three 
trial dates (all in cases that have already had multiple continuances) before her next trial date? 

Tom Jacquinot 
Assistant Public Defender 
Office of the Missouri Public Defender 
Capital Litigation Division, Western District 
818 Grand, #200 
Kansas City, MO 64106 
816 889-7699 (phone) 
816 889-2088 (fax) 
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      ) 
In re:      ) 
      ) 
DAVID S. ZINK  ) Petition for Commutation of  
  ) Death Sentence to Life  
      ) Without Parole  
      ) 
      ) Warrant of Execution for  
      ) 6:00 pm 
      ) 

    ) July 14, 2015 
      ) 
      ) 
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DAVID ZINK: OVERCOMING FLAWS 
A CASE FOR CLEMENCY 

 
David Zink asks the Governor to commute his sentence to life without 

the possibility of parole due to injustice at all stages of litigation of his guilt 

and sentence, and, in the spirit of mercy, because he has overcome his 

damaged brain and become a force for good in the Missouri Department of 

Corrections. 

 

EXECUTIVE SUMMARY 

During David Zink’s trial, his jury saw a man with a brain damage and 

no education beyond a GED attempting to represent himself, with an 

assistant attorney general prosecuting him. This unusual state of affairs 

came about because of the unfortunate conjunction of a crisis in the Missouri 

State Public Defender System and a client with severe deficits. Mr. Zink’s 

impairments prevented him from doing what a lawyer would have done for 

him—insured that the jury saw his positive side. David Zink was 

outmatched, and it is no surprise that he was sentenced to death. 

David Zink’s jury did not hear that he has significant brain damage, 

likely the result of a bout of encephalitis/meningitis when he was only three 

years old. This damage affects his executive functioning, including his 

impulse control and ability to process multiple items of information under 
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pressure. This brain damage was clearly a factor both in his criminal offenses 

and in his experience at the trial in this case. 

Mr. Zink acknowledges that he has a significant criminal history 

preceding this offense, and that this offense is a brutal one. He was convicted 

of rape in the federal system and in Texas at age 21, and spent 21 years in 

federal prison. During his time in federal prison, records reflect that he was 

the victim of assaults and sexual abuse, and was provided little or no mental 

health treatment. This offense occurred shortly after his release. It is clear 

that he needs to be in prison. 

But Mr. Zink’s jury did not hear that, since arrival at Potosi 

Correctional Center, he has had virtually no conduct violations, and has 

made a positive contribution to the prison unit on which he is housed. Several 

of his fellow prisoners have commented on his commitment to keeping the 

shared living area clean, and on his willingness to assist others with personal 

and legal issues. As Ronald Smith (Ex. 15) put it, “Zink stands out among 

those inmates who have changed and want to improve themselves and help 

others.” Unlike the jury some twelve years ago, the Governor has the 

opportunity to see Mr. Zink as he is today, rather than on the day he 

committed the offense. When that is considered along with the fact that Mr. 

Zink’s organic brain impairment contributed significantly to his current 
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situation, it is clear that Mr. Zink is not “the worst of the worst” and deserves 

clemency. 

A Flawed Sentence 
 
Because senior officials of the Missouri State Public Defender System 

suppressed evidence of the fact that they were willing to sacrifice the needs of 

Mr. Zink to their perceived need to maintain control over the system, this 

issue was not well developed either in state or federal court. We now know 

that the director of the Missouri Public Defender System and the head of the 

capital division decided that Mr. Zink’s trial judge was “goofy” and as a 

result, instructed their subordinates to withhold information that might have 

prompted him to grant Mr. Zink’s pro se motion for appointment of new 

counsel. Mr. Zink’s post-conviction counsel was also kept in the dark about 

this exchange.  

Only during the federal habeas corpus investigation were new counsel, 

not connected with the public defender system, able (after several requests) 

to obtain e-mails documenting this policy decision. Unfortunately, federal 

habeas corpus law severely limits the ability of federal courts to review 

evidence not presented to state courts. As a result, the federal district judge 

in Mr. Zink’s case refused to grant a hearing or consider this evidence. 

Exhibit 1. That judge denied permission to appeal, as permitted by federal 

law. The Eighth Circuit Court of Appeals and United States Supreme Court 
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affirmed that decision. So no court has ever held a hearing to determine 

whether David Zink’s lawyers sacrificed his needs to those of their employer, 

in violation of their sacred oath as attorneys: 

A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction, or personal inconvenience to the lawyer 
and take whatever lawful and ethical measures are required to 
vindicate a client's cause or endeavor. A lawyer must also act 
with commitment and dedication to the interests of the client and 
with zeal in advocacy upon the client's behalf. 
 
Mo. Sup. Ct. R. 4-1.3[1]. 

After he was charged with capital murder for the death of Amanda 

Morton, Mr. Zink was represented by the Western Capital Division of the 

Missouri Public Defender System during a time when that office was in 

turmoil. Over the period before his trial, several different lawyers 

represented him. They requested from their supervisors resources they 

believed they need to defend Mr. Zink in this difficult case, but those 

resources were denied. They repeatedly requested continuances because they 

were so busy with their excessive caseload. The relationship between David 

and his lawyers deteriorated to the point that a psychologist said that it could 

not be repaired. No other attorneys were then available to represent Mr. 

Zink, but his public defenders chose not to present this problem to the judge 

because they did not want the judge to interfere with the management of the 

defender system.  
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Mr. Zink, who has impaired executive functioning and impulse control, 

became so frustrated with his public defenders that he decided to represent 

himself. He explained to the judge that he was doing this because of his 

lawyers’ inability or unwillingness to communicate with him and complete 

his case in a timely manner, but the judge found his waiver of counsel 

voluntary anyway. 

Neither the trial judge nor any other Missouri court was aware of 

documents revealing that the public defender system lawyers knew they 

could not successfully represent Mr. Zink but decided not to tell the trial 

judge for fear that he would interfere with the running of the Public Defender 

System. Mr. Zink was sacrificed to the organizational concerns. Because this 

evidence did not come to light in state trial, appeal, or post-conviction 

proceedings, the federal court, constrained by federal statute, refused to 

consider it. Attempts to present the issue to the Missouri Supreme Court via 

extraordinary writs and other procedural mechanisms have been unavailing. 

 

A Flawed Brain 

Mr. Zink was raised in Emporia, Kansas. When he was three years old, 

he became ill with mumps. His fever rose, but his father, who had no health 

insurance, was reluctant to have him hospitalized. Finally, when the family 
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doctor told him little David might die, 

Stanley Zink took David to the hospital.  

 

David, age 3, with younger sister. 

 

 

 

Early in his eight day stay at the 

hospital, David’s temperature continued to fluctuate to high levels of between 105º 

and 106º.  

 

Fever chart during hospital stay. 

He was diagnosed with mumps and meningitis/encephalitis.  
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Discharge Report from David’s 1962 hospital stay. 

Mr. Zink’s entire 1962 medical record is attached as Exhibit 2. 

According to neuropsychologist Dr. D. Malcolm Spica, who recently evaluated 

Mr. Zink, “David Zink's meningeal encephalitis crisis at age 3 in 1962, led -- with a 

reasonable degree of professional certainty -- to the neuropathology, which is 

consistent with the entire scope of Zink's history, signs,  neurobehavioral data and 

his pattern of cognitive scores.” Dr. Spica also observed, ““The neuropsychological 
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examination results revealed a pattern of scores indicating variability in mental 

organization ranking as low as the severely impaired range.”1 

Meningitis/Encephalitis is widely known to cause acquired brain injury.  

“ABI can adversely affect the way a child is able to use and develop cognitive skills 

such as memory, attention, concentration, and executive functions such as 

reasoning, problem solving and the use and understanding of language.” These 

deficits may not immediately be apparent, because the brain takes over 20 years to 

fully develop. See Learning and cognitive effects of acquired brain injury caused by 

meningitis or septicaemia, attached as Exhibit 4. 

Dr. Spica’s test results demonstrate that Mr. Zink has, indeed, been 

adversely affected. For example, on the Color-Word Interference Test-Interference 

module, which evaluates executive functioning, he performed in the first percentile, 

meaning that 99% of test subjects do better. 

This is a test in which the subject 

is presented with words in different 

colored inks, and must provide the color 

of the ink rather than reading the word. 

 

Dr. Spica observed, “One of Mr. Zink’s greatest challenges was his 

tendency to become profoundly confused when asked to track two pieces of 

1 Dr. Spica’s curriculum vitae and a complete summary of his testing, is attached as 
Exhibit 3. 

App.149a



information simultaneously. . . . For example, when asked to track numbers 

on increasing order while alternately tracking letters in alphabetical order, 

he became unusually confused.” Dr. Spica also noted that Mr. Zink “was 

unusually disorganized in his attempts to take in new information.” He 

scored in the 5th percentile on the: Word List Total test, which measures 

ability to learn and remember a list of words. “During this task, Mr. Zink 

appeared unable to use any strategy to help him learn the words, such as 

clustering them together in organized groups to facilitate his recall.” 

Dr. Spica summarized, 

These cognitive deficits substantially impair Mr. Zink's capacity 
to process complicated information so that he may engage higher 
order thinking and decision-making. Mr. Zink’s cognitive 
deficits in mental organization likely intensify 
during times of altered mental status; he would 
suffer his greatest problems with information 
processing when the deficits are exacerbated by 
multiple factors simultaneously, such as stress, time 
pressure, sleep deprivation, alcohol use, and/or other 
substance use. 
 
(emphasis added) 

David Zink’s jury heard testimony about his psychological problems 

and troubled upbringing, but they did not hear about the organic component 

to those problems. Nor were they informed that the brain injury was likely 

the result, not of substance abuse, but of his illness as a toddler. The 
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prosecutor argued that a child can overcome a bad upbringing. Had the jury 

heard that David’s brain impairment was beyond his control, this argument 

would have had much less force. 

 

A Transformed Life 

David Zink has spent most of his adult life in prison. He spent a good 

portion of his time at prison at Marion Federal Penitentiary, one of the 

harshest prisons in the country, a place where violence and psychological 

torture was a way of life.2  A review of his federal records reveals that he 

spent the first ten years in a state of turmoil, with various conduct violations 

including an attempt to escape. But David made a decision to change, and 

despite being in one of the toughest prisons in the country, the latter part of 

his federal prison stay was uneventful. In a program review report issued 

shortly before his release in 2001, Mr. Zink’s work performance was rated as 

“excellent” and the report noted that he had “over 7 years clear conduct.” See 

Exhibit 25. In a place where violence prevails, and where one can receive a 

conduct violation for little things like having one’s shoes positioned in the 

wrong place, a “clear record” is quite an accomplishment. Initially, he did well 

on parole as well. Up to the time of the offense, he was in compliance with his 

2 See Stephen C. Richards, Ed. The Marion Experiment: Long-Term Solitary 
Confinement and the Supermax Movement., Southern Illinois University Press. 
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state and federal parole reporting requirements, and his parole officers had 

apparently not observed any behavior warranting their intervention.    

Unfortunately though, at the time of his release, no halfway house 

placement was available. See Ex. 25. Despite the fact that Mr. Zink had 

learned to adjust in prison, he was ill-prepared to face the outside world 

when he wasreleased at age 42 after spending half of his life in prison. Mr. 

Zink’s family and friends recall that he seemed unable to do things on his 

own, and got lost easily. The brain damage that he experienced as a child and 

his deficits in executive functioning went into high-gear when Mr. Zink was 

released into a world in which he was constantly being faced with decisions to 

make. Simple tasks became sources of anxiety and embarrassment. He told 

his sister that while he was waiting for the bus to take him from prison to his 

family home, he went into a fast-food restaurant and ordered a soda. Not 

knowing that soda machines were now self-serve at most fast-food 

restaurants, he grew angry when the clerk gave him an empty cup. He was in 

a new and different world.  
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Still, he did try to adjust. He sought 

help from people that he was close to, 

and he and his father built a small 

house behind the main family 

farmhouse for David to live in. At the 

time of the offense, he was living 

there with his father on the family 

farm. But he did not stay there long. 

He committed the horrible crime for which he has been sentenced to death six 

months after release. He has been incarcerated ever since. 

David Zink’s life at Potosi Correctional Center, where he has lived since 

2004, has refuted the prosecutor’s argument that he would be a threat even 

in prison. His prison records reflect few or no conduct violations,3 and 

eighteen inmates with whom he has lived or interacted attest to his 

contribution to the prison community.  

Several inmates have remarked on Mr. Zink’s dedication to keeping his 

prison surroundings clean. Brady King (Ex. 21) comments,  

3 A review of Mr. Zink’s Missouri prison records shows three violations since 2004. 
None of them are “major/assaultive” conduct violations. The three infractions are for 
tearing a string from a sheet, possessing a typewriter with a missing seal on a 
screw, and, on the day after he was placed in administrative segregation to await 
execution, being found with a lighter and tobacco in his cell. 
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While working in the Laundry room with Zink, I noticed that he 
had started cleaning and organizing the laundry room on his 
own. Before I knew it, he had changed the whole appearance of 
the Laundry room. He scrubbed the walls and cleaned the place 
until it looked like a completely different room.” 
 

It was clear to Dallas Delay (Ex. 8) that Mr. Zink did more cleaning 

than his prison job assignment required: 

I’m not sure what Zink's prison job was, but I always saw him 
sweep and mop the Unit floor every morning without being told 
to do that. And since he did that 7 days a week, I figured that 
wasn't his job, because prison jobs are only 5 days a week. 
 
James Chalk adds, “When Zink gets to cleaning, he really cleans.” (Ex. 

6). Edward Anderson reports that “If the guards see something that needs to 

be cleaned they just ask Zink and he'll clean it up, no questions asked.” Ex. 9. 

Because of Mr. Zink’s excellent conduct record, he has lived for much of 

his time in Potosi on the Honor Wing. There, Mr. Zink’s fellow prisoners saw 

his community interest in his habit of feeding ice to the dogs in the unit dog 

training program. Mr. Zink was not assigned a dog himself, but he was 

friendly with the dogs in the unit. As Roland Price put it, “In the morning, 

Zink always sat at his table and passed out ice to the dogs who surrounded 

him.” (Ex. 19). 

In addition to the physical surroundings, Mr. Zink demonstrated 

concern and interest in his fellow prisoners: 
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Inmates on the wing see Zink as an intelligent, kind-hearted guy, 
easy to get along with. Zink plays “father” to the younger guys. 
I’ve heard Zink, several times, school  younger inmates about 
how to remain on the Honor Wing and not end up back on the 
dumb side of the camp. 
 
Earl Bonds, Ex. 5 
 
James Chalk (Ex. 6) was one of those Mr. Zink helped:  

I had been getting a lot of bad advice from gang members. David 
Zink really helped me start to understand what I needed to do 
and what I needed to stop doing. Zink became my mentor. With 
Zink's help, I made it into the Honor Wing. And Zink has helped 
me stay in the Honor Wing. 
 
“Zink was one of the peacekeepers on the Honors Wing. Other inmates 

came to Zink for advice and counsel.” (Roland Price, Ex. 19) Larry Coleman 

(Ex. 20), along with other inmates, experienced Mr. Zink’s friendship: “David 

Zink is the only man I know who would bend over backward for you and 

never ask for anything in return. Who else would do that? David Zink showed 

me love and respect and he didn’t even know me.” 

Many of Mr. Zink’s associates in prison commented on how he was 

peaceable and almost never angry: “I have always noticed that Zink has a 

very desirable personality. I have never seen Zink act negative. He always 

has an opinion, but he has never been negative.” Robert Moeller, Ex. 17. The 

contrast between Mr. Zink’s early life, in and out of prison, and his present 

situation is striking and impressive. 
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Outside the prison, Mr. Zink has maintained relationships with his 

childhood friend Anita Brunner as well as other correspondents. Two of them 

have written letters for the governor describing Mr. Zink’s interest in them 

and the positive effect of corresponding with them. While his friend Moira T. 

Dalton recognizes that Mr. Zink committed a “horrifying crime,” she 

concludes, “If his sentence were reduced to life imprisonment, then surely 

that remaining natural life could be put to continued good use.” Ex. 23.  

Mr. Zink’s adjustment to incarceration is consistent with the finding of 

brain damage. As Dr. Spica (Ex. 3) explains,  

Mr. Zink is likely to continue functioning well in a highly 
structured environment (viz incarceration) free of opportunity for 
substance use and unlimited choices. The structured 
environment decreases the need for Mr. Zink to employ his own 
behavioral inhibitions and mental organization, and decreases 
the need for complex problem-solving under pressure. 
 
Mr. Zink has acknowledged his remorse to fellow inmates, telling Dale 

McKenzie, “that poor little girl didn’t deserve to die.” Ex. 10. Ronald Smith 

(Ex. 15) reports, “Zink told me about his case. Zink showed me a lot of 

remorse. Zink was very regretful for what he did. It’s very rare for anyone in 

here to talk about his case while admitting to the guilt. That takes a man 

with a lot of regret and a lot of humility.” See also Ex. 12 (Ricky Ray). He has 

written to his friend Fiona Newell about his remorse, including a poem with 

the lines, “And what of the families now broken and torn? Such a loss that 
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can hardly be borne.” Ex. 24. Mr. Zink had previously acknowledged his guilt, 

and expressed remorse, to a prison chaplain before his trial. But his 

willingness to make this admission to his fellow prisoners is clear evidence of 

his growing maturity. 

Mr. Zink’s fellow prisoners were saddened when his execution date was 

announced:  

The day they locked up Zink for his execution date, was a very 
sad and emotional day for each of us in the Honor Unit. 
 
I know at least 30 inmates, both Black and White, who came into 
the Law Library that day and told me the guards had locked up 
Zink for his execution. I was the most emotion I had ever seen on 
the unit. The inmates think highly of Zink. 
 
Donald Arnold, Ex. 7 

Several of them spoke of how Mr. Zink’s presence was good for the unit. 

As Dallas Delay put it, “The Honor Unit would be a better place if David Zink 

remained here on the floor with us.” Ex. 8. Steven R. Horne said, “David Zink 

is definitely an asset to the prison community and a calming influence on the 

Honors Wing. Zink is also a good example of someone who has rehabilitated. I 

hope the Governor recognizes that.” Ex. 184 

4 In addition to the statements quoted in this petition, the affidavits of Carlos 
Greathouse (Ex. 11), Charles Teubner (Ex. 13), Ronald Wright (Ex. 14), Samuel 
Freeman (Ex. 16), Robert Moeller (Ex. 17), and Billy R. Cook (Ex. 22) are also 
attached to this petition. 
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Mr. Zink’s time in the prison system has demonstrated that he is more 

than the worst thing he ever did. Commuting his sentence to life in prison 

would give him the opportunity to continue to “give back” to the community. 
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LIST OF EXHIBITS 

1. Federal Court Order Denying Relief and Hearing 

2. Medical records, 1962 illness 

3. Report and Curriculum Vitae of Dr. Malcolm Spica, Ph.D. 

4. Learning and cognitive effects of acquired brain injury caused by meningitis or 

septicaemia 

5. Affidavit of Earl Bonds 

6. Affidavit of James Chalk 

7. Affidavit of Donald Arnold 

8. Affidavit of Dallas Delay 

9. Affidavit of Edward Anderson 

10. Affidavit of Dale McKenzie 

11. Affidavit of Carlos Greathouse 

12. Affidavit of Ricky Ray 

13. Affidavit of Charles Teubner 

14. Affidavit of Ronald Wright  

15. Affidavit of Ronald Smith 

16. Affidavit of Samuel Freeman 

17. Affidavit of Robert Moeller 

18. Affidavit of Steven R. Horne 

19. Affidavit of Roland Price 
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20. Affidavit of Larry Coleman 

21. Affidavit of Brady King 

22. Affidavit of Moira T. Dalton 

23. Affidavit of Fiona Newell 

24. Program Review, U.S. Bureau of Prisons 

 
 

App.160a



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

WESTERN DIVISION

DAVID ZINK, )
)

Petitioner, )
)

v. ) Case No.  09-8001-CV-W-RED
)

TROY STEELE, )
)

Respondent. )

ORDER

Now before the Court are Petitioner’s Petition for Writ of Habeas Corpus by Person in State

Custody (Doc. 24) and Petitioner’s Pro Se Amended Petition under 28 U.S.C. § 2254 for Writ of

Habeas Corpus by Person in State Custody (Doc. 35).  After careful consideration, the Court

DENIES the relief requested in the Petitions (Docs. 24, 35).  

BACKGROUND

A. FACTUAL HISTORY

The relevant facts, as stated by the Missouri Supreme Court, are as follows: 

In the early morning hours of July 12, 2001, police responded to the report of a traffic
accident near Stafford. On their arrival, they found the victim's car abandoned with the keys
in the ignition and the engine running, the headlights and hazard lights on, and the driver's
window down. Police found the victim's personal items in the vehicle, including her purse,
credit card and medication.

After the evening news broadcast the victim's disappearance, the owner of a motel
near Camdenton recognized the victim's picture as the woman who checked into a room with
Mr. Zink. The motel owner provided the police with Mr. Zink's motel registration card, and,
using this information, the police apprehended Mr. Zink at his home.

After police showed him evidence that placed him near the scene of the abduction,
Mr. Zink waived his rights under Miranda v. Arizona, and confessed to killing and burying
the victim. He led police straight to the spot in a cemetery where he said he buried the
victim's body, and the police discovered the body positioned just as Mr. Zink had described.
Pathologists found that the victim's neck was broken, she sustained injuries consistent with
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strangulation and being tied up, and she had eight broken ribs and between 50 and 100 blunt
force injuries. Semen found in the victim's anus matched Mr. Zink's DNA, hair samples
taken from Mr. Zink's truck matched the victim's hair, and paint left on the victim's car from
the accident matched paint from Mr. Zink's truck.

In two videotaped confessions, Mr. Zink described the murder in detail. He said that
he rear-ended the victim's car on an exit ramp. In one confession, Mr. Zink told police that
the victim voluntarily left the accident scene with him in his truck but later threatened to call
police if he did not return her to her vehicle. In another confession, he said that he gave the
victim no choice but to get in his truck, but that she willingly went with him after she was
in the truck.

After he drove the victim around in his truck, they stayed for a short time at the motel
near Camdenton. Mr. Zink then decided to kill the victim because he was worried he would
go back to prison if she called the police. He took her to the cemetery and tied her to a tree.
He told her to look-up, and then he broke her neck. He strangled her with his hands, and then
with a rope, and stuffed her mouth with mud and leaves. He looked for a spot to bury her and
then dragged her body to that spot with the rope. Because he was worried that she might
revive, he stated that he stabbed the back of her neck with a knife to cut her spinal cord. He
then covered the body with leaves, went home to get a shovel, and came back to the
cemetery and covered the body with dirt.

Zink v. State, 278 S.W.3d 170, 174-75 (Mo. 2009) (footnote omitted) (“Zink II”).  

B. PROCEDURAL HISTORY

Following a jury trial, Zink was convicted of first-degree murder.  During the penalty phase,

the jury found the presence of three statutory aggravating factors and recommended the imposition

of the death penalty.  The jury found Zink had two prior convictions for aggravated rape, that Zink

murdered the victim for the purpose of avoiding a lawful arrest, and that the murder involved

depravity of mind and was outrageously and wantonly vile, horrible, and inhuman.  The court

entered judgment consistent with the jury’s recommendation.  Zink appealed to the Missouri

Supreme Court, which affirmed.  State v. Zink, 181 S.W.3d 66 (2005) (“Zink I”).  The United States

Supreme Court denied Zink’s petition for certiorari.  Zink filed a motion for post-conviction relief

in the Circuit Court of St. Clair County, Missouri.  Following an evidentiary hearing, the court

Case 4:09-cv-08001-RED   Document 47   Filed 02/11/11   Page 2 of 14App.162a



3

denied the motion.  Zink appealed the circuit court’s decision to the Missouri Supreme Court, which

again affirmed.  Zink II. 

LEGAL STANDARD

28 U.S.C. § 2254(a) in part provides that “a district court shall entertain an application for

a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court

only on the ground that he is in custody in violation of the Constitution or laws or treaties of the

United States.”  Under § 2254(d), this Court may not grant Zink habeas relief on a “claim that was

adjudicated on the merits in State court proceedings,” unless the Missouri court’s adjudication of

the claim

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States;
or 

(2) resulted in a decision that was based on an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.  

“[A]n unreasonable application of federal law is different from an incorrect or erroneous

application of federal law.”  Williams v. Taylor, 529 U.S. 362, 412 (2000) (emphasis in original).

“Clearly established Federal law, as determined by the Supreme Court of the United States” is

defined as the Court’s “holdings, as opposed to the dicta.”  Id.  

DISCUSSION

A. SIXTH AMENDMENT 

Zink raises several Sixth Amendment arguments.  Prior to trial, Zink indicated he wanted

to represent himself.  The circuit court eventually accepted the request and allowed Zink to proceed

pro se.  Zink reconsidered his decision and while continuing to represent himself allowed one of his

attorneys, Tom Jacquinot, to present evidence on the defense of diminished capacity during the guilt
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phase of the trial.  He turned the entire defense over to his attorneys during the penalty phase.  Zink

argues he did not knowingly and voluntarily waive his right to counsel; he did not receive effective

assistance of counsel; and his right to represent himself was violated by his attorneys’ participation

in his defense.  

1. Zink’s waiver of counsel was knowing, voluntary, and intelligent 

a. The circuit court underwent a thorough colloquy before allowing Zink to
proceed pro se

Zink argues his waiver was not knowing, voluntary, or intelligent, considering the circuit

court did not undergo a thorough colloquy as required by Faretta v. California, 422 U.S. 806 (1975).

In interpreting Faretta, the United States Court of Appeals for the Eighth Circuit has opined, 

Although a criminal defendant has a constitutional right to represent himself, the Supreme
Court has clearly established that the presiding court must undertake a thorough colloquy
with the defendant before permitting him to proceed in this way. The colloquy must inquire
into his understanding of the right and must warn him of the dangers involved in order to
ensure that he has full knowledge of the consequences.  

Shafer v. Bowersox, 329 F.3d 637, 647 (8th Cir. 2003) (citing Faretta, 422 U.S. at 835).  The trial

court must apprise the defendant “of the nature of the charges, the statutory offenses included within

them, the range of allowable punishments thereunder, possible defenses to the charges and

circumstances in mitigation thereof, and all other facts essential to a broad understanding of the

whole matter.”  Von Moltke v. Gillies, 332 U.S. 708, 724 (1948).  The trial court must ensure the

accused waives counsel “understandingly and wisely” by conducting “a penetrating and

comprehensive examination of all the circumstances under which such a plea is tendered.”  Id. 

In finding the circuit court complied with Faretta, the Missouri Supreme Court opined, 

The transcript of the hearing on Appellant's motion and the legal file both confirm that
Appellant was fully informed of the charges; the potential penalties he faced if convicted,
including confinement or death; his rights to appointed counsel and to a trial by jury; the
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perils of self-representation; and all potential consequences associated with the waiver of
counsel. He was also informed that any sentencing recommendations by the prosecutor
would not be binding on the judge and that he had the right to appeal.

Zink I, 181 S.W.3d at 70.  

This was a reasonable application of Federal law.  The record shows the circuit court

underwent a thorough colloquy.  The court apprised Zink of the nature of the charges by telling him

he was charged with murder in the first degree.  Zink was also aware of lesser-included offenses and

potential defenses.  When Zink initially made the choice to represent himself, the court explained

the defense of diminished capacity.  Zink also expressed his interest in presenting a manslaughter

defense and a second-degree murder defense based on adequate provocation.  

The circuit court conducted “a penetrating and comprehensive examination,” and apprised

Zink of other relevant facts to ensure he had a broad understanding of self-representation.  The court

asked Zink about his experience in making opening statements, conducting voir dire, questioning

and cross-examining witnesses, complying with the rules of evidence, filing a written motion for a

judgment of acquittal, making closing statements, and presenting mitigating evidence.  After this

questioning, the Court asked Jacquinot about his history with criminal cases.  Jacquinot said he had

tried two death penalty cases, obtaining life without parole in both.  After emphasizing Jacquinot’s

qualifications, the court asked Zink if he still wanted to try this case by himself rather than using

Jacquinot’s assistance.  The court eventually asked Zink if there was anything it could do to

convince him to not proceed pro se.  Zink said no.  Accordingly, the Missouri Supreme Court

reasonably applied Federal law in finding the circuit court conducted a thorough colloquy.  

Zink asserts his waiver was not knowing, intelligent, or voluntary, as his attorneys labored

under a conflict of interest.  Zink’s evidence in support of the alleged conflict of interest is Cynthia
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Short’s email to the Capital Division Director stating “serious conflicts exist that make our

continued representation of him impossible.”  Zink also alleges that Jacquinot’s behavior prior to

and during trial clearly indicated he had a conflict of interest, in that Jacquinot lied on several

occasions, interfered with Zink’s right to self-representation, and allowed the presentation of two

conflicting defenses.  However, Zink cannot show his trial attorneys were laboring under an actual

conflict of interest.  Short removed herself long prior to Zink’s trial.  The only issue between Zink

and Jacquinot was how tactical and strategic decisions should be made, and a disagreement over

strategic decisions does not create a conflict of interest.  See United States v. Fields, 483 F.3d 313,

353 (5th Cir. 2007); see also U.S. v. Boone, 437 F.3d 829, 839 (8th Cir. 2006).  Therefore, this

argument is without merit. 

b. This Court is barred from considering Zink’s arguments regarding his
attorneys’ failures and his mental disease

Zink argues his waiver was not knowing or voluntary because of his attorneys’ failures, the

inadequate staffing in the Capital Unit of the Missouri State Public Defender’s Office, and his

mental disease.  When Zink raised these arguments in his post-conviction appeal, the Missouri

Supreme Court found them procedurally defaulted because Zink did not raise them on direct appeal.

Zink II, 278 S.W.3d at 191.  A federal habeas court “will not review a question of federal law

decided by a state court if the decision of that court rests on a state law ground that is independent

of the federal question and adequate to support the judgment.”  Coleman v. Thompson, 501 U.S. 722,

729 (1991).  A ground is "adequate" if it is "firmly established and regularly followed."  Beard v.

Kindler, 130 S.Ct. 612, 618 (2009) (citations omitted).  There are two exceptions to the independent

and adequate rule.  If the prisoner is able to "demonstrate cause for the default and actual prejudice

as a result of the alleged violation of federal law" or "demonstrate that failure to consider the claims
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will result in a fundamental miscarriage of justice," a federal habeas court may review the claims.

Coleman, 501 U.S. at 750.  

In finding Zink's claims procedurally defaulted, the Missouri Supreme Court applied the rule

that "A movant cannot use a [post-conviction relief] motion to raise claims that could have been, but

were not, raised on direct appeal except in rare and exceptional circumstance[s]."  Zink II, 278

S.W.3d at 191.  This ground was independent of the federal question and was "adequate," as it is a

firmly established rule.  Further, failing to consider Zink's claim will not result in a fundamental

miscarriage of justice because there is no contention that Zink is actually innocent.  Zink also cannot

demonstrate cause for the default, as both grounds were known to Zink throughout the course of

proceedings.  Accordingly, this Court is barred from considering Zink's arguments that his decision

to proceed pro se was not knowing, voluntary, or intelligent, because he suffered from a mental

disease, and because his attorneys failed to challenge his competency to waive counsel.  

2. Zink’s right to effective assistance of counsel was not infringed  

Zink argues his attorneys were ineffective for not objecting to an autopsy report and to

Zink’s hidden leg restraint, which he was required to wear during trial; because they were laboring

under a conflict of interest; and because they lied to him and the court about the defense of

diminished capacity.  A violation of the right to effective assistance of counsel is established if

“counsel's representation fell below an objective standard of reasonableness” and “there is a

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been different.”  Strickland v. Washington, 466 U.S. 668, 688, 694 (1984).  “A

reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at

694.  
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a. Autopsy report  

Zink argues he was unduly prejudiced by his attorneys’ failure to object to the introduction

of Dr. James Spindler, M.D.’s report.  Dr. Spindler prepared an autopsy report regarding the victim.

During trial, the report was introduced through Dr. Norman Norton, M.D.  Dr. Norton neither

conducted the autopsy nor prepared the report.  Zink argues his attorneys should have objected to

the report as violating the Sixth Amendment's Confrontation Clause.  

The Missouri Supreme Court denied this argument, reasoning Zink's counsel's performance

was consistent with the law in effect at the time of Zink's trial.  Zink II, 278 S.W.3d at 190.  Four

months prior to Zink's trial, the United States Supreme Court decided Crawford v. Washington, 541

U.S. 36 (2004).  The Crawford Court held the admission of testimonial hearsay violated the

Confrontation Clause of the Sixth Amendment, unless the declarant was unavailable and the

defendant had a prior opportunity to cross-examine the declarant.  Id. at 68.  The Court’s only

guidance as to the meaning of “testimonial” was that at a minimum it would include “prior testimony

at a preliminary hearing, before a grand jury, or at a former trial; and [responding] to police

interrogations.”  Id.  In finding Zink's counsel was not ineffective, the Missouri Supreme Court

recognized at the time of Zink's trial there was no Missouri case finding a lab report testimonial.

Zink II, 278 S.W.3d at 190.  

This was not an unreasonable application of clear Federal law.  “The reasonableness of

counsel's performance is to be evaluated from counsel's perspective at the time of the alleged error.”

Kimmelman v. Morrison, 477 U.S. 365, 381 (1986).  At the time of Zink's trial, there was no reason

to object to the lab report because no Missouri case indicated lab reports were “testimonial,” and the

Supreme Court's bare definition of "testimonial" did not logically extend to lab reports.
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Accordingly, this argument fails.  

b. Hidden leg restraint  

 Zink argues his attorneys were ineffective for failing to object to his leg restraint, which

Zink alleges violated his right to due process.  The Missouri Supreme Court found Zink’s counsel

was not ineffective, considering the case Zink relied on, Deck v. Missouri, 544 U.S. 622 (2005), was

decided after Zink's trial and only applied to visible restraints.  Zink II, 278 S.W.3d at 185-87.  As

discussed above, “counsel's performance is to be evaluated from counsel's perspective at the time

of the alleged error.”  Kimmelman, 477 U.S. at 381. Deck had not been decided when Zink’s trial

occurred and even had it been, the Court only ruled on the constitutionality of visible shackles.  The

defendant in Deck was required to wear visible leg irons, handcuffs, and a belly chain during trial.

Deck, 544 U.S. at 624.  The Court held that “the Fifth and Fourteenth Amendments prohibit the use

of physical restraints visible to the jury absent a trial court determination, in the exercise of its

discretion, that they are justified by a state interest specific to a particular trial.”  Id. at 629

(emphasis added).  Given its emphasis on visible restraints, Deck did not support Zink’s argument

that his hidden leg restraint violated the due process clause.  Therefore, the Missouri Supreme Court

reasonably applied Federal law in finding Zink’s attorneys were not ineffective for not objecting to

Zink’s hidden leg restraint.  

c. Conflict of interest

Zink asserts he did not receive effective assistance of counsel because Jacquinot was laboring

under a conflict of interest.  However, there is no evidence of an actual conflict of interest, as the

only issue between Zink and Jacquinot was how tactical and strategic decisions should be made, and

a disagreement over strategic decisions does not create a conflict of interest.  See United States v.
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Fields, 483 F.3d 313, 353 (5th Cir. 2007); see also U.S. v. Boone, 437 F.3d 829, 839 (8th Cir. 2006).

d. Zink has not demonstrated prejudice

All of Zink’s effective assistance of counsel arguments fail, including the argument regarding

Jacquinot’s alleged lies concerning the defense of diminished capacity, because Zink cannot

demonstrate prejudice.  Even assuming none of the alleged errors occurred, there is no reason to

predict that the outcome would have been different, given the overwhelming evidence.  Zink twice

confessed to the murder.  He admitted that his reason for murdering the victim was his fear that she

would call the police and he would go back to prison.  He explained that he took the victim to a

cemetery and tied her to a tree, told her to look up and then broke her neck, strangled her with his

hands and then with a rope, and stabbed her in the back of the neck to sever her spinal cord, out of

fear she might revive. 

The forensic evidence corroborated the confessions.  The victim died from a broken neck.

There were marks on the victim’s body consistent with strangulation.  The back of the victim’s neck

revealed stab marks.  Zink also went to the cemetery and led police straight to the victim’s body.

The body was positioned precisely the way Zink said it would be.  Zink’s confessions and conduct

in leading police to the body provide a strong evidentiary basis for first-degree murder.  Zink’s

admissions that he told the victim to look up just prior to him breaking her neck and that he

murdered the victim so that he would not have to return to prison show Zink deliberated and

intended to kill the victim.  

There was also ample evidence to support the jury’s aggravating factor findings.  The jury

found Zink had two prior convictions for aggravated rape, Zink murdered the victim for the purpose

of avoiding a lawful arrest, and the murder involved depravity of mind and was outrageously and
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wantonly vile, horrible, and inhuman.  Zink’s confessions clearly showed that he murdered the

victim to avoid arrest and that the murder involved depravity of mind.  Lastly, Zink’s two rape

victims testified during the sentencing phase of the trial that Zink raped them at knife point.  Given

this overwhelming evidence, Zink cannot show that the outcome would have been different in the

absence of any alleged error.  

3. Because Zink consented to his attorneys’ participation in his defense, his right
to represent himself was not violated.  

Zink argues he was deprived of his Sixth Amendment right to act pro se because the circuit

court failed to resolve the conflict between Zink and his attorneys in Zink’s favor and because

Jacquinot lied to him and the circuit court regarding the defense of diminished capacity.  The

Missouri Supreme Court reasonably applied Federal law in rejecting these arguments.  The Missouri

Supreme Court first pointed out the Federal law on point: 

A defendant has a constitutional right to conduct his own trial when he knowingly,
intelligently, and in a timely fashion exercises that right. Faretta v. California, 422 U.S. 806,
835 (1975). However, “[o]nce a pro se defendant invites or agrees to any substantial
participation by (standby) counsel, subsequent appearances by counsel must be presumed
to be with the defendant's acquiescence, at least until the defendant expressly and
unambiguously ... requests that standby counsel be silenced.”  United States v. Swinney, 970
F.2d 494, 498 (8th Cir.1992) (quoting McKaskle v. Wiggins, 465 U.S. 168, 183 (1984)).

Zink I, 181 S.W.3d at 70.  In applying Supreme Court precedent, the Missouri Supreme Court

reasoned: 

The first day of trial, prior to the seating of the jury, Appellant gave his consent to allow
standby counsel to address the defense of diminished capacity during opening statement.
Appellant introduced standby counsel, stating, “Ah, the Public Defenders will put on their
own defense. It's my defense technically. And he will speak to you about this defense.”
When the public defender addressed the jury, he outlined all of the evidence of the
diminished mental capacity defense that he planned to present.

Appellant also consented to the introduction of evidence to support the diminished capacity
defense, the submission of the diminished capacity jury instructions during the guilt and
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penalty phases of his trial, and the summation of this defense during closing arguments
during the guilt and penalty phases of his trial.

Id. at 71.  The court also noted Zink had not shown the two defenses were conflicting.  Id. at 71 n.4.

This was not an unreasonable application of clearly established Federal law, as Zink clearly

consented to his attorneys’ participation in his defense.  

B. DUE PROCESS 

Zink asserts the penalty phase jury instructions violated his right to due process, as they did

not require the jury to find that evidence of aggravation supported the death penalty and that

evidence of mitigation outweighed evidence of aggravation beyond a reasonable doubt.  Missouri

law provides four steps for determining whether the death penalty is warranted.  Step one requires

a jury to find at least one statutory aggravating factor beyond a reasonable doubt.  State v. Whitfield,

107 S.W.3d 253, 258 (Mo. 2003).  In step two the jury must find that the aggravating evidence

warrants imposition of the death penalty.  Id. at 258, 259.  Step three requires the jury to determine

whether evidence of mitigation outweighs evidence of aggravation.  Id.  The final step gives the jury

discretion to not assess the death penalty after considering all the circumstances.  Id. at 258, 261.

The Missouri Supreme Court found the penalty phase jury instructions constitutional, even

though they did not require the jury to find steps two and three beyond a reasonable doubt.  Zink II,

278 S.W.3d at 192-93.  The Missouri Supreme Court first explained relevant United States Supreme

Court precedent: 

Apprendi holds that, “[o]ther than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury,
and proved beyond a reasonable doubt.” Apprendi v. New Jersey, 530 U.S. 446, 490 (2000).
Ring applied Apprendi, emphasizing that “[i]f a State makes an increase in a defendant's
authorized punishment contingent on the finding of a fact, that fact-no matter how the State
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labels it-must be found by a jury beyond a reasonable doubt.” Ring v. Arizona, 536 U.S. 584
(2002).  

Zink II, 278 S.W.3d at 192.  In applying Apprendi and Ring, the Missouri Supreme Court reasoned:

Step two requires the jury to find whether the aggravation evidence warrants death and step
three directs the jury to determine whether the evidence in mitigation outweighed
aggravation. Neither of those obligations requires a finding of a fact that may increase Mr.
Zink's penalty. Instead, the jury is weighing evidence and all information before them. Only
findings of fact that increase the penalty for a crime beyond the prescribed statutory
maximum are required to be found by a jury beyond a reasonable doubt. This Court
previously has recognized this distinction and held that steps two and three do not need to
be found by a jury beyond a reasonable doubt.

Id. at 192-93 (citations omitted).  This was a reasonable application of Federal law.  The Missouri

Supreme Court correctly identified the Court’s holdings in Apprendi and Ring, and reasonably

applied those cases in finding steps two and three did not require the jury to make a factual finding,

but rather required the jury to weigh the evidence to determine whether the death penalty was

warranted.  Therefore, this argument does not warrant granting habeas relief.  

C. EVIDENTIARY HEARING 

Zink urges this Court to hold an evidentiary hearing in light of newly discovered evidence

allegedly showing his attorneys had an actual conflict of interest.  28 U.S.C. § 2254(e)(2) provides

that courts “shall not hold an evidentiary hearing,” even if the petitioner “has failed to develop the

factual basis of a claim in State court proceedings,” unless

(A) the claim relies on-- 

(i) a new rule of constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable; or 

(ii) a factual predicate that could not have been previously discovered through the
exercise of due diligence; and 

(B) the facts underlying the claim would be sufficient to establish by clear and convincing
evidence that but for constitutional error, no reasonable factfinder would have found the
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applicant guilty of the underlying offense. 

Zink cannot demonstrate by clear and convincing evidence that without conflicted counsel, no

reasonable factfinder would have found him guilty of first-degree murder, because, as discussed

above, the evidence of first-degree murder was plenary.  Therefore, the Court declines to hold an

evidentiary hearing.

CONCLUSION

Zink’s arguments based on the Sixth Amendment fail.  Zink knowingly, voluntarily, and

intelligently waived his right to counsel because the circuit court conducted a thorough colloquy to

ensure Zink understood the perils of self-representation.  Zink’s ineffective assistance of counsel

arguments fail, as Zink’s attorneys acted reasonably in not objecting to the lab report and to Zink’s

hidden leg restraint, and as Zink cannot show prejudice.  Zink’s right to represent himself was not

violated, as he consented to his attorneys’ participation in his defense.  Zink’s right to due process

was not violated, even though the jury was not instructed to make findings at steps two and three

beyond a reasonable doubt, as neither step required the jury to make a factual finding.  The Court

denies Zink’s request to hold an evidentiary hearing, considering Zink cannot show by clear and

convincing evidence that without conflicted counsel he would not have been found guilty of first-

degree murder.  

IT IS SO ORDERED.

DATED: February 11, 2011    /s/ Richard E. Dorr                                             
RICHARD E. DORR, JUDGE
UNITED STATES DISTRICT COURT
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