
ORLEANS PARISH MUNICIPAL COURT

PARISH OF ORLEANS * NO. G 88144
*

VERSUS * SECTION: A
*

ARTHUR A. LEMANN III *
* * * * * * * * * * * * * * * * * * * * * 

FILED: _____________________

_____________________________

MOTION TO QUASH
_____________________________

Now into Court comes Arthur A. Lemann III in propria persona and moves the

Court to quash the charge in this matter for the reasons set forth in the attached

memorandum.

Respectfully submitted:

___________________________
Arthur A. Lemann III (#8296)
In propria persona
1100 Poydras Street, Suite 3250
New Orleans, LA 70163
Phone: (504) 522-8104

______________________________

CERTIFICATE OF SERVICE
______________________________

I hereby certify that the above document has been served upon the City

Attorney by hand delivery this ___ day of June, 2015.

__________________________
Arthur A. Lemann III



ORLEANS PARISH MUNICIPAL COURT

PARISH OF ORLEANS * NO. G 88144
*

VERSUS * SECTION: A
*

ARTHUR A. LEMANN III *
* * * * * * * * * * * * * * * * * * * * * 

_____________________________

MEMORANDUM IN SUPPORT OF MOTION TO QUASH
_____________________________

MAY IT PLEASE THE COURT:

THE HISTORY:

In January, 2014, Arthur A. Lemann III was the owner of a 10 pound Cairn

Terrier named Kelso.  Kelso is a house pet who resides with his master at 6301

Constance Street in uptown New Orleans.  In short, Kelso is no Cujo; more like Toto.

There is a fully enclosed backyard at the home in which Kelso sometimes

frequents.  The owner and his wife, along with Kelso, are the only occupants of the

household.  However, there are 13 grandchildren, ranging in age from 16 to 2 years

old, who often invade the home and frolic in the backyard.  On occasion, the

grandchildren fail to close and lock one or the other of two gates to the backyard. 

Also, for various reasons, Kelso’s name tag goes missing.

One such occasion happened in January 2014, and Kelso wandered.  The

neighborhood was searched but to no avail.  However, on that same day defendant

received a phone call from the SPCA that it had Kelso.  On information and belief,

some so-called “good samaritan” captured Kelso on the same block of his home and

transported him across the river to the SPCA’s bunker in Algiers.  However,

defendant was unable to obtain Kelso’s release on that day because the SPCA insisted

on production of Kelso’s medical records, which could not be done at that time since

it was over a weekend and the veterinarian’s office was closed.



On the following Monday, January 27, 2014,  Kelso was released after

defendant passed a “viewing session” in which SPCA agents observed Kelso’s

reaction on seeing his master.  Defendant was also required to pay the SPCA $130.00,

part of which was for a certificate of intactness, the first time that defendant became

aware of such an intaglio, such a badge of infamy – like a yellow star or a scarlet

letter.  Indeed, defendant was given a choice: He could pay the SPCA $50 to have

Kelso castrated or $75.00 for the certificate of intactness or scarlet letter.  Defendant

refused to maim Kelso.  The SPCA did not warn defendant that the scarlet letter had

to be renewed annually.1

On April 9, 2015, defendant was accosted at his home by an SPCA agent and 

cited for failure to renew the scarlet letter and for failure to have a current rabies tag. 

Thereafter, the defendant saw to it that Kelso’s rabies tag was updated.

At the hearing on May 7, 2015, defendant presented to the Assistant City

Attorney proof of the rabies vaccination, at which time that charge was dismissed. 

The Assistant City Attorney, over the SPCA’s objection, also dismissed the charge

for failure to renew the certificate of intactness or scarlet letter.  2

THE CURRENT CHARGE:

On June 11, 2015, the same SPCA agent who was present at the May 7 hearing

came to defendant’s home in full regalia and driving a shiny paddy wagon.  The

defendant met the agent on his front porch and declined to answer the agent’s

interrogation.  Thereupon, the agent issued the current summons.

THE ORDINANCE:

Parenthetically, it should be noted that the undersigned has been able to obtain the1

release of some of his clients with less difficulty than it took to spring Kelso.

It should be noted that the undersigned grew up on a farm and has always raised and2

cared for animals: chickens, ducks, turkeys, geese, peacocks, horses, mules, donkeys, sheep,
goats, hogs, cattle and dogs.  Indeed, in 1953, the undersigned won the Louisiana Reserve
Champion hog trophy.
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The City’s so-called certificate of intactness requirements are set forth in

Article V of Chapter 18 entitled “Animals” of the Municipal Code.  Section 18-306

provides:

“Owner or keepers must spay or neuter all dogs over six
months old.  Owner or keeper may obtain an intact dog
permit if the owner or keeper intends to keep the animal
intact.  Proof of spay/neuter or of intact dog permit must be
provided by the owner or keeper when requested by the
society.”

The penalty provision is set forth in Section 18-311, which provides for “a fine

not to exceed $100 per dog for the first violation, a fine not to exceed $250 per dog

upon a second violation, and impoundment along with a fine not to exceed $500 per

dog upon the third and subsequent violations.”  Further, paragraph (d) thereof states

that “if a permit is not renewed on time, a $10 per day late fee will be assessed in

addition to the renewal fee.”

Impoundment is authorized under Section 18:266 of the Code.  It provides:

“Should any dog or cat be found in the city in violation of
any of the provisions of this article, the agents of the
society may take the necessary steps to apprehend it, and
any owner or keeper of a dog or cat or occupant of any
premises who refuses to deliver for inspection any such
dog or cat suspected of being in violation of any of the
provisions of this article upon the demand of any such
agent shall be guilty of a misdemeanor.”

Moreover, Section 18-18 provides:

“Any person who commits any act prohibited or omits the
doing of any act required by this chapter for which a lesser
penalty is not specifically prescribed herein, shall be guilty
of a misdemeanor and upon conviction thereof in the
municipal court shall be liable for a fine not to exceed
$500.00, and/or a term of imprisonment not to exceed six
months....”

Lastly, it should be noted that Section 18-307 provides that:

“No person may own, keep, or harbor any dog within the
city that has not been spayed or neutered unless:
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* * *

(d) The dog is used by a government or law enforcement
agency or an agent thereof for government, search and
rescue, law enforcement, or other government purposes.”  3

To recapitulate, failure to maintain the scarlet letter is punishable by ascending

fines and ultimately impoundment, and failure to admit the crime is punishable by six

months imprisonment, unless, of course, the owner is a government agent.

THE ORDINANCE IS UNCONSTITUTIONAL:

a) Equal Protection:

The Fourteenth Amendment to the United States Constitution provides in part:

“No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws.”

In this instance, the Municipal Code denies the defendant equal protection

because it discriminates against non-governmental owners in favor of governmental

owners.  It would be no different to provide that private citizens cannot possess

marijuana for personal use while policemen may do so, or that, unlike private citizens,

government agents need not obtain a driver’s license.

Moreover, the Code denies equal protection because it treats dog owners

differently than cat owners.  Unlike the rabies control provisions that apply equally

to both dogs and cats, there is no rational basis to conclude that an intact dog poses

any more of a public health threat to humans then does a horny tomcat.

b) Self-Incrimination:

The Fifth Amendment to the United States Constitution, applicable to the

Like Snoopy, Kelso maintains that he was a flying ace for the U.S. Government in the3

Afghanistan war.
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States through the Fourteenth Amendment, provides in part:  “...nor shall [any person]

be compelled in any criminal case to be a witness against himself....”  Yet, under the

Code, the defendant here is required, under pain of a criminal offense, to be a witness

against himself by providing proof of the castration.  This turns criminal procedure

on its head.  The burden of proof is upon the prosecutor to prove that Kelso has not

been castrated, and the defendant cannot be require to assist in that proof.  For

example, while it is a crime for a person to possess marijuana, one is not required to

flag down a policeman to tell him where his stash is hidden.

c) The Right to Property:

The Fourth Amendment to the United States Constitution, applicable to the

States through the Fourteenth Amendment, provides in part that one has the right:

“...to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures...and no
Warrants shall issue, but upon probable cause, supported
by Oath or affirmation....”

In contrast, the Code authorizes “agents of the society” to “take the necessary

steps to apprehend” a dog for impoundment.  The Code, however, does not specify

the “necessary steps.”  Thus, do the “necessary steps” include breaking into a

person’s home to “apprehend” a dog – all without a judicially approved warrant?

d) Cruel and Unusual Punishment:

The Eighth Amendment to the United States Constitution, applicable to the

States through the Fourteenth Amendment, prohibits “cruel and unusual

punishments.”  This includes the concept of proportionality; in other words, the

punishment must fit the crime.  Here, in contrast, the owner who refuses to cooperate

by incriminating himself may go to jail for six months, whereas he only has to face
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a fine for the underlying offense of failing to obtain a scarlet letter.4

ON THE MERITS:

The prosecutor in this matter will have to prove beyond a reasonable doubt that

on June 11, 2015, the defendant still owned Kelso and that Kelso had not been

castrated – neither of which is conceded herein.  And the defendant and Kelso ain’t

talking. 

CONCLUSION:

This case represents a monumental waste of resources.  To think of the many

homeless human beings in this city or the abused children who could benefit from

these wasted resources.  For sure, Toto fared better with the Wicked Witch of the

West than has Kelso in this witch hunt.  In sum, to paraphrase a recent rapper: “Free

my dawg Kelso.”

Respectfully submitted:

___________________________
Arthur A. Lemann III (#8296)
In propria persona
1100 Poydras Street, Suite 3250
New Orleans, LA 70163
Phone: (504) 522-8104

This is to say nothing about the other option – that is, the cruelty to Kelso of having him4

mutilated in order to dispense with the scarlet letter.
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______________________________

CERTIFICATE OF SERVICE
______________________________

I hereby certify that the above document has been served upon the City

Attorney by hand delivery this ___ day of June, 2015.

__________________________
Arthur A. Lemann III
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ORLEANS PARISH MUNICIPAL COURT

PARISH OF ORLEANS * NO. G 88144
*

VERSUS * SECTION: A
*

ARTHUR A. LEMANN III *
* * * * * * * * * * * * * * * * * * * * * 

__________

ORDER
__________

Considering the foregoing motion,

LET the City Attorney show cause on the ___ day of ________, 2015, at 9:00

A.M. why the motion to quash should not be granted.

New Orleans, Louisiana, this ___ day of ___________, 2015.

________________________
JUDGE


