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Under Fed. R. App. P. 26.1 and 11th Cir. R. 26.1-1, Petitioner/Cross-

Respondent Crew One Productions, Inc. submits the following Certificate of 

Interested Persons and Corporate Disclosure Statement.  

The following is a complete list of the trial judge(s), all attorneys, persons, 

associations of persons, firms, partnerships, or corporations that have an interest in 

the outcome of this appeal, including subsidiaries, conglomerates, affiliates and 

parent corporations, including any publicly held corporation that owns 10% or 

more of a party’s stock, and other identifiable legal entities related to a party that 

are known to have an interest in the outcome of this appeal: 

1. Aho, Donald J., counsel for Petitioner/Cross-Respondent 

2. Bulls, Mary L., Acting Regional Director, Region 10, National Labor 
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3. Cantor, Jared, counsel for National Labor Relations Board 

4. Crew One Productions, Inc., Petitioner/Cross-Respondent on appeal 

5. Davies, George N., counsel for International Alliance of Theatrical 

Stage Employees 

6. Deitman, Nicole, Field Examiner for National Labor Relations Board, 

Region 10 
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7. Di Tolla, Daniel, Officer of International Alliance of Theatrical Stage 

Employees 

8. Dreeben, Linda, Deputy Associate General Counsel for National 

Labor Relations Board 

9. Elliott, III, Jay Y., former counsel for Petitioner/Cross-Respondent 

10. Ferguson, John, Associate General Counsel for National Labor 
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19. Keenan, Tate M., counsel for Petitioner/Cross-Respondent 
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STATEMENT REGARDING ORAL ARGUMENT 

 Under Fed. R. App. P. 34, Petitioner/Cross-Respondent Crew One 

Productions, Inc. respectfully requests oral argument, which will significantly aid 

the decisional process.  

First, this appeal focuses on the scope of the National Labor Relations 

Board’s jurisdiction—specifically, the threshold distinction between “employees” 

and “independent contractors” under the National Labor Relations Act, 29 U.S.C. 

§§ 151, et seq. While the Act permits the union representation of “employees,” the 

Board “has no authority whatsoever over independent contractors,” which are 

expressly exempted. FedEx Home Delivery v. N.L.R.B., 563 F.3d 492, 496 (D.C. 

Cir. 2009); see 29 U.S.C. § 152(3). More specifically, this appeal concerns the 

question whether, in the context of the live-entertainment industry, skilled, 

freelance stagehands who obtain work on an irregular, event-by-event basis 

through Crew One, a labor-referral service, are properly characterized as its 

employees or independent contractors. See R.I, pp. 425–28.1 The Eleventh Circuit 

has not addressed the Act’s distinction between “employees” and “independent 

                                                             

1 Record citations are made as follows: “R” = Record, which is followed by the 
volume number and page numbers. “Doc.” = Document. “Bd. Ex.” = Board’s 
Exhibit. “EEx.” = Employer’s Exhibit.   
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contractors” in a published decision since it decided N.L.R.B. v. Associated 

Diamond Cabs, Inc., 702 F.2d 912 (11th Cir. 1983).2
 

Second, this appeal also involves a question of first impression for this 

Circuit. Crew One contends that the putative union representative, the International 

Alliance of Theatrical Stage Employees, has a disqualifying conflict of interest 

because its Local 927 directly competes with Crew One as a stagehand-referral 

service in Atlanta. See R.I, pp. 430–33. Although this Circuit addressed the 

question of a union’s disqualifying conflict of interest in N.L.R.B. v. Walker 

County Medical Center, Inc., 722 F.2d 1535 (11th Cir. 1984), the Eleventh Circuit 

has not addressed the particular question whether a labor union has a disqualifying 

conflict of interest due to its direct competition with the employer.   

  

                                                             

2 There is a short discussion of this issue in N.L.R.B. v. CSS Healthcare Servs., 
Inc., 419 F. App’x 963, 968 (11th Cir. 2011) (per curiam).  
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JURISDICTIONAL STATEMENT 

I. Subject-Matter Jurisdiction of the National Labor Relations Board 

This is an appeal from an agency decision. The National Labor Relations 

Board had subject-matter jurisdiction. Petitioner/Cross-Respondent Crew One 

Productions, Inc. provides labor-referral services for live events. See R.I, pp. 25, 

30; R.III, Doc. 7, pp. 3–5. It is stipulated that Crew One is engaged in “commerce” 

under the National Labor Relations Act, 29 U.S.C. § 152(6)–(7) and 29 U.S.C § 

159(c). See R.I, p. 10; R.III, Doc. 7, p. 14; 362 NLRB No. 8 (Jan. 30, 2015), Doc. 

23, p. 2.  

The International Alliance of Theatrical Stage Employees, a labor union, 

petitioned to become the collective-bargaining representative of Crew One’s 

freelance stagehands, initiating a representation proceeding under 29 U.S.C § 

159(c), NLRB Case No. 10-RC-124620. R.II, Bd. Ex. 1(a). After the Regional 

Director ordered a representation election, and after Crew One refused to bargain 

with the elected union, the Board commenced an unfair-labor-practice proceeding 

under 29 U.S.C. § 158(a)(1) and (5), NLRB Case No. 10-CA-138169. See R.III, 

Docs. 7, 17, 20.  

II. Appellate Jurisdiction and Venue 

On January 30, 2015, the Board entered an appealable, final order under 29 

U.S.C. § 160(f) in the unfair-labor-practice proceeding, NLRB Case No. 10-CA-
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138169. See 362 NLRB No. 8 (Jan. 30, 2015), R.III, Doc. 23. On February 2, 

2015, Crew One timely petitioned this Court for review under 29 U.S.C. § 160(f) 

and Fed. R. App. P. 15(a). See Crew One’s Petition for Review (Feb. 2, 2015). The 

National Labor Relations Act, 29 U.S.C. § 160(e)–(f), provides no statutory 

deadline for filing a petition for review. See Meijer, Inc. v. N.L.R.B., 463 F.3d 534, 

539 (6th Cir. 2006). This Court has subject-matter and appellate jurisdiction under 

29 U.S.C. § 160(f), which provides that a party aggrieved by a final order of the 

National Labor Relations Board may directly petition the appropriate United States 

Court of Appeals for review. See Bowling Transp., Inc. v. N.L.R.B., 352 F.3d 274, 

276, 280 (6th Cir. 2003).  

The Board’s earlier orders entered in the representation proceeding were not 

subject to immediate judicial review. See Decision & Direction of Election (Apr. 

23, 2014), R.III, Doc. 7; Order (Aug. 14, 2014), R.III., Doc. 14. “As a general rule, 

NLRB orders in representation proceedings are not reviewable by the courts unless 

and until the employer has refused to bargain with the union once the union has 

been certified.” Lakeland Health Care Assocs., LLC v. N.L.R.B., 696 F.3d 1332, 

1334 n.1 (11th Cir. 2012); see N.L.R.B. v. Ky. River Cmty. Care, Inc., 532 U.S. 

706, 709, 121 S. Ct. 1861, 1865 (2001) (“[D]irect judicial review of representation 

determinations is unavailable.”). Because “Board certifications under [29 U.S.C. § 

159(c)] are not reviewable as final orders of the Board,” Crew One could “obtain 
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review of the Board’s representation decision only by refusing to bargain.” See 

Cooper/T. Smith, Inc. v. N.L.R.B., 177 F.3d 1259, 1261 n.1 (11th Cir. 1999) 

(citations omitted). Crew One’s refusal to bargain triggered “a ruling by the Board 

that [Crew One] has engaged in an unfair labor practice,” which “is a reviewable 

final order.” See id. The Board’s summary judgment order in the unfair-labor-

practice proceeding is a reviewable final order under 29 U.S.C. § 160(f). See 362 

NLRB No. 8 (Jan. 30, 2015), R.III, Doc. 23. 

The scope of appellate review encompasses both the January 30, 2015 

Decision and Order, 362 NLRB No. 8, R.III, Doc. 23, and the Regional Director’s 

Decision and Direction of Election (Apr. 23, 2014), R.III, Doc. 7, including the 

ruling deeming Crew One’s pool of freelancers to be its employees. “Since an 

unfair labor practice ruling is a reviewable final order, the court of appeals can then 

examine the Board’s representation decision as part of its review of the unfair labor 

order.” Cooper/T. Smith, Inc., 177 F.3d at 1261; see 29 U.S.C. § 159(d) (providing 

that the underlying representation proceeding becomes part of the record on appeal 

from an unfair-labor-practice final order). 

Venue is proper in this Circuit under 29 U.S.C. § 160(f), which provides that 

a petitioner may seek judicial review “in the circuit wherein the unfair labor 

practice in question was alleged to have been engaged in or wherein such person 

resides or transacts business.” See N.L.R.B. v. Goya Foods of Fla., 525 F.3d 1117, 
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1130 n.16 (11th Cir. 2008). Crew One is a Georgia corporation with an Atlanta, 

Georgia office, transacts business in the Atlanta area, and is charged with having 

committed an unfair labor practice in that area. See R.I, p. 10; R.III, Doc. 7, pp. 1–

3; Charge, R.III, Doc. 17; 362 NLRB No. 8, R.III, Doc. 23, pp. 1–2. 
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STATEMENT OF THE ISSUES 

1. Crew One provides stagehand-referral services for live events in 

Atlanta. To put on events, touring event producers require local, skilled stagehands 

such as lighting and sound technicians, carpenters, and riggers. Crew One contracts 

with event producers to refer stagehands on an event-by-event basis. All workers in 

Crew One’s pool of several hundred stagehands sign an independent-contractor 

agreement with Crew One, are free to accept or reject any offer to work an event, 

are responsible for supplying their own training and tools, are directed by event 

producers while working, and may work for Crew One’s competitors and others. 

The National Labor Relations Board ruled that the stagehands are Crew One’s 

employees, and a labor union was elected as their exclusive collective-bargaining 

representative; but Crew One refuses to bargain. The question is whether, under 29 

U.S.C. § 152(3) and the common law of agency, the stagehands are independent 

contractors exempt from union representation. 

2. The union’s Local 927 operates a stagehand-referral service that 

directly competes with Crew One in Atlanta. Collective-bargaining representatives 

owe undivided loyalty to their bargaining units and must bargain with employers in 

good faith. Assuming that the skilled stagehands referred by Crew One are its 

employees, the question is whether, due to Local 927’s direct competition with 

Crew One, the union has a disqualifying conflict of interest.   
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STATEMENT OF THE CASE 

I. Nature of the Case 

 This is an agency appeal. Crew One provides stagehand-referral services for 

live entertainment in Atlanta. The National Labor Relations Board concluded that 

the stagehands are Crew One’s employees, and the International Alliance of 

Theatrical Stage Employees (“IATSE” or the “Union”) was elected as their 

exclusive collective-bargaining representative. Crew One refuses to bargain, 

contending that the stagehands are independent contractors exempt from union 

representation under 29 U.S.C. § 152(3). All stagehands sign an independent-

contractor agreement with Crew One, may accept or reject any offer to work an 

event, are responsible for supplying their own training and tools, are directed by 

event producers while working, and are free to work for Crew One’s competitors 

and others. The Board, which can regulate only employees, overextends its 

jurisdiction here. Crew One also contends that the Union has a disqualifying 

conflict of interest because Local 927 directly competes with Crew One as a 

stagehand-referral service in Atlanta.  

II. Course of Proceedings and Disposition Below 

A. The Representation Proceeding  
 

 On March 17, 2014, the Union petitioned to become the exclusive 

collective-bargaining representative for Crew One’s pool of stagehands in Atlanta. 
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R.II, Bd. Ex. 1(a). On April 3–4, 2014, an evidentiary hearing was held in the 

representation proceeding, NLRB Case No. 10-RC-124620. See R.II, Bd. Ex. 1(b)–

(g). Opposing union representation, Crew One contended that the stagehands are 

independent contractors and that the Union has a disqualifying conflict of interest 

because Local 927 competes with Crew One as a stagehand-referral service. See 

R.I, pp. 15–16, 18, 425–35. On April 23, 2014, the Regional Director ruled that the 

stagehands are Crew One’s employees, that the Union does not have a conflict of 

interest, and that the voter-eligibility formula of Juilliard School, 208 NLRB 153 

(1974), applies. R.III, Doc. 7. Both Crew One and the Union sought review. R.III, 

Docs. 9–10. In a split decision, the Board declined review; Board Member 

Miscimarra dissented, noting that the independent-contractor issue warrants review 

because the stagehands sign independent-contractor agreements and “the role of 

Crew One appears to be extremely limited given that most if not all work 

performed is directed and controlled by third party client(s).” R.III, Doc. 14.  

B. The Election and the Unfair-Labor-Practice Proceeding  
 
After an election, R.III, Docs. 8, 11, 15, the Union was certified on 

September 4, 2014 as the exclusive collective-bargaining representative. R.III, 

Doc. 16. Crew One refused to bargain. R.III, Doc. 20, Ex. 10. On October 3, 2014, 

the Board filed an unfair-labor charge against Crew One under 29 U.S.C. § 

158(a)(1) and (5). R.III, Doc. 17. In the unfair-labor-practice proceeding, NLRB 

Case: 15-10429     Date Filed: 05/19/2015     Page: 23 of 91 



 

4 
 

Case No. 10-CA-138169, the Board filed a Complaint, R.III, Doc. 18, which Crew 

One answered, R.III, Doc. 19. The Board moved for summary judgment. R.III, 

Doc. 20. The Board transferred the proceeding to Washington, D.C. and ordered 

Crew One to show cause why summary judgment should not be granted, R.III, 

Doc. 21. Crew One responded. R.III, Doc. 22.  

On January 30, 2015, the Board granted summary judgment, ordering Crew 

One to bargain with the Union. 362 NLRB No. 8, R.III, Doc. 23. The bargaining 

unit encompasses the following categories of skilled stagehands: 

All stagehands, including riggers, lighting technicians, 
audio technicians, stage carpenters, truck loaders, 
property persons, wardrobe attendants, forklift operators, 
personnel lift operators, audiovisual technicians, camera 
operators, spotlight operators and others in similar 
positions engaged in the loading in, operation, and 
loading out of equipment used in connection with all live 
concerts and other events, who are referred for work by 
the Employer in the Atlanta metropolitan area, excluding 
all office clerical employees, professional employees, 
guards and supervisors as defined in the Act. 
 

Id. at p. 2. Board Member Miscimarra noted, however, that he “would have 

granted review in the underlying representation proceeding on the independent 

contractor issue.” Id. at p. 1, n.2.   
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C. Crew One’s Petition for Judicial Review and the Board’s Cross-
Application for Enforcement 

 
 On February 2, 2015, Crew One petitioned for review under 29 U.S.C. § 

160(f). On March 5, 2015, the Board filed a Cross-Application for Enforcement. 

On March 17, 2015, Crew One timely answered the Board’s Cross-Application. 

III. Statement of Facts 

A.  Crew One’s Stagehand-Referral Business  

Crew One is a Georgia corporation with an Atlanta office and three 

Tennessee offices. R.I, pp. 10, 25. Crew One has only 12 acknowledged 

employees, three of whom work in Atlanta. R.I, pp. 25–26, 252–54. Since 1992, 

Crew One’s business has been referring skilled, local stagehands to venues and 

event producers that require such labor to put on live events: “[W]hen a producer 

of an event contacts us and tells us what they need . . . we then go into our database 

and line up the workers for these events.” R.I, pp. 25, 27, 30. Crew One contracts 

with the stagehands, offering them work opportunities on an irregular, event-by-

event basis, which the stagehands are free to accept or reject. R.I, pp. 48, 58–64, 

119–30, 129, 151–55.  

Crew One refers skilled stagehands mostly (80% of the time) for concerts, 

plays, and sporting events and occasionally for religious events, graduations, trade 

shows, and conferences. R.I, pp. 27–28, 245–46. Each event has three phases: (1) 

the load-in of equipment before an event; (2) the event itself; and (3) the “load-
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out” of equipment back into the trucks after an event concludes. R.I, pp. 30, 68. All 

of the events are transitory, usually occurring on only one or two days in a 

particular venue. R.I, pp. 250–52. Productions are unique, varying in size, nature, 

and configuration and posing varying labor requirements. R.I, pp. 57, 75–77, 127–

28, 137, 148, 153–54, 418; R.II, EEx. 10 at 070–072; EEx. 12 at 075–076. 

B. Crew One’s Business Relationships with Venues and Event Producers 

Venues and event producers3 require help from local labor. Nearly all event 

producers that Crew One serves—such as concert producers—take their shows on 

tour, setting the event dates and locations and putting on the same show night after 

night “in a different city with different labor.” R.I, p. 55, 59, 68–69, 128, 134–35, 

137, 182–83. Though all touring productions bring some traveling crew, such as a 

stage manager, sound crew, and some riggers, every production requires local 

labor. R.I, pp. 26–27, 55–57, 148, 154, 248.  

This local labor, referred to generically as “stagehands,” includes persons 

with various technical skills and skill levels: lighting, video, and sound technicians; 

houselight, spotlight, and camera operators; ground-riggers and up-riggers who 

raise, secure, and lower speakers, lights, and scenery over stages; forklift operators; 

stage carpenters who construct and deconstruct stage sets; stagehands who unload, 

                                                             

3 An event producer is also referred to in the hearing transcript as a “promotor,” the 
“tour,” and the “client.” See, e.g., R.I, pp. 22–23, 56, 77, 121, 128, 364. 
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move, and assemble equipment; and others. R.I, pp. 28, 42–43, 71–77, 116, 147, 

282, 417–18; R.II, EExs. 9 & 10, at 069–72; R.III, Doc. 16.  

Crew One maintains business relationships with Atlanta venues and 

contracts directly with event producers to provide skilled labor, typically entering 

into single-event contracts on an event-by-event basis. R.I, pp. 26–34, 79, 110, 

215–16, 243–44, 275; R.II, EEx. 10. To book an event, the event producer informs 

Crew One of the event’s nature, location, date, and the skill categories and number 

of local stagehands required. R.I, pp. 25–26, 58, 70, 86; R.II, EEx. 9. Crew One 

provides a cost estimate, then refers labor for the event. R.I, pp. 77–81, 257. 

By connecting touring event producers with local, skilled stagehands, Crew 

One plays a valuable liaison role. Crew One usually charges event producers an 

hourly rate per category of stagehand. See R.I, pp. 88–89, 190–91, 203, 210–13; 

R.II, EEx. 12. For some highly skilled workers, Crew One sometimes charges 

clients a day rate per stagehand. R.I, pp. 212–13. Under entertainment-industry 

norms, event producers customarily pay for a minimum of four hours per 

stagehand regardless of how many hours are actually worked and also pay 

increased rates for work performed on a national holiday, between midnight and 

8:00 a.m., and under certain other circumstances. R.I, pp. 66, 135, 164–65, 201–

03; R.II, EEx. 10, at 069–072; cf. R.I, pp. 121–22, 247. 
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C. Crew One’s Business Relationships with Freelance Stagehands 
 
Crew One’s business model is to maintain a large, valuable database 

cataloging the skills and availability of local, freelance stagehands and to connect 

those stagehands with discrete work opportunities on an event-by-event basis. See 

R.I, pp. 58–64, 119–25, 129, 151–52. “[A]s there is a need for workers . . . we will 

contact them and let them know that there is an opportunity for them to work an 

event and would they like to be scheduled on it.” R.I, p. 59. Crew One offers no 

assurance of regular work. R.I, pp. 48, 129, 154. Rather, it makes available 

“occasional and sporadic” stagehand work as the opportunities flow from event 

producers’ fluctuating needs. R.II, EEx. 8, at 006. 

Crew One emails work opportunities as they arise to its pool of freelance 

stagehands. R.I, pp. 86–87, 124, 157–58, 373–75, 384. The email offers, 

distributed on an event-by-event basis, identify the venue, the event date(s), the 

time for the load-in, and the date when the offer expires (typically after two days). 

R.I, pp. 64, 87, 158; R.II, EEx. 8, at 020; EExs. 11, 39–41. Event producers’ labor 

requirements are filtered through Crew One’s extensive database, and email offers 

are disseminated to stagehands whose self-identified availability, preferences, and 

skills match the requirements. R.I, pp. 38, 58, 373–75.  

Stagehands in Crew One’s pool are free to reject an offer or to accept it on a 

first-come, first-served basis, R.I, pp. 58, 120–30, 151–55; see R.II, EEx. 8, at 020; 
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EExs. 39, 41. Crew One does not and cannot require stagehands to work any 

particular event. R.I, pp. 120, 125–30, 162. Stagehands may, for example, turn 

down one opportunity in favor of another, higher-paying one elsewhere. R.I, pp. 

122–23, 129, 150–52, 166–67, 409. Rejecting a work offer does not negatively 

affect the worker’s relationship with Crew One. R.I, pp. 87–88, 138, 151, 400. 

Because the stagehands have discretion to choose whether and when to work, 

actual event crews vary in composition as freelance stagehands “come and go.” 

R.I, pp. 140–41, 161. In fact, at any given time, it is hard for Crew One to total the 

precise number of active workers in its pool. R.I, pp. 285–89. 

To sustain this business model, Crew One must maintain a pool (and 

corresponding database) of variously skilled stagehands—such as lighting and 

sound technicians, riggers, and stage carpenters—that is large enough to ensure 

sufficient stagehands with the required skills will actually sign up: “[I]f you know 

you’re going to need 100 people in a given week, you may need a database with 

400 people in it to get those 100 people.” R.I, p. 286. In other words, to be able to 

fully staff any particular event with freelance stagehands, Crew One must maintain 

a pool of available labor that is several times larger than the amount of labor 

actually required. 

In recent years, to serve metropolitan Atlanta, Crew One has in fact 

maintained a referral pool and database comprising several hundred stagehands. In 
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2013, Crew One paid 464 workers for skilled stagehand work in Atlanta. R.I, pp. 

170–71, 288; R.II, EEx. 19. From March 17, 2013 to March 17, 2014, 544 

stagehands referred by Crew One worked at least one day in Atlanta. R.I, p. 291; 

R.II, EEx. 24; see R.I, pp. 177–79, 236 & R.II, EEx. 21 (553 workers were referred 

during the 13 months preceding the April 2014 hearing). And from March 17, 2013 

to March 17, 2014, 376 stagehands referred by Crew One worked at least five days 

in Atlanta. R.I, pp. 172–77, 236, 262; R.II, EEx. 20.  

To keep its stagehand pool and database both sufficiently large and 

sufficiently varied in skills, Crew One continually considers new stagehands. See 

R.I, pp. 37–40, 44–45, 286–87. Interested stagehands complete a database 

questionnaire that details the stagehand’s experience, specific stagehand skills, and 

available days and times for work. R.I, pp. 37–40, 45, 64–65, 92–97; R.II, EExs. 5, 

13, 38; EEx. 7 at 019. 

When augmenting its pool and database with new stagehands, Crew One 

typically conducts a single, short (one to one-and-a-half hour) informational 

orientation at Crew One’s Atlanta office for a group of up to a dozen stagehands. 

R.I, pp. 44–47, 155–56, 192–95, 405–08; R.II, EEx. 7; EEx. 8 at 006. This 

informational session has four purposes: (1) enabling Crew One to directly learn 

about the stagehand’s pre-existing skills and experience; (2) providing the 

stagehand with information about the referral process; (3) obtaining documentation 
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that establishes an independent-contractor relationship; and (4) negotiating the 

stagehand’s pay rate. R.I, pp. 132, 192–93, 208. 

First, because event producers require stagehands with specialized skills—

such as lighting, sound, and rigging capabilities—maintaining a varied and 

accurate database of stagehands’ skill sets is crucial to Crew One’s business. R.I, 

pp. 42–43, 71–77, 116, 147, 213, 282, 417–18; R.II, EEx. 9; EEx. 10, at 069–72; 

R.III, Doc. 16. Crew One thus complements the written information obtained 

through database questionnaires with a short, in-person discussion specifically 

concerning the stagehands’ skills. R.I, pp. 156, 381, 407. 

Second, Crew One informs stagehands about how the referral process works 

and passes along the expectations of venues and event producers, such as about 

safety precautions and prohibited conduct (like photographing performers 

backstage). R.I, pp. 49–51, 55–57, 65–66, 138–39, 169; EEx. 8, at 007–008, 021–

022; cf. EEx. 2; EEx. 10, at 065. This information is included in Crew One’s 

subcontractor packet given to all stagehands, which also contains Crew One’s 

standard independent-contractor agreement, an IRS Form W-9, and database 

questionnaire. R.I, pp. 47–70, 196–98, 258–60; R.II, EEx. 8, at 007–009, 011–016, 

020–026.  

Third, before any stagehand is permitted to obtain work through Crew One, 

the stagehand must fill out an IRS Form W-9 for income-taxation purposes and 
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must execute the independent-contractor agreement. R.I, pp. 61–64, 258–60; R.II, 

EEx. 8, at 017–019. Crew One’s “Independent Contractor Agreement” is intended 

to establish an independent-contractor relationship between Crew One and 

stagehands and “[t]o clarify the fact that they are indeed a contractor, not an 

employee, and let them know what it means,” R.I, p. 63; R.II, EEx. 8, at 018. All 

stagehands referred by Crew One must assent to the independent-contractor 

agreement, and Crew One retains the executed agreements on file. R.I, pp. 63–64, 

258–60.  

Fourth, every stagehand has the opportunity to negotiate pay rates with Crew 

One at any time. R.I, pp. 62–63, 205, 224–27. Some stagehands obtain a higher 

rate than Crew One initially offered, and about 30% of riggers have negotiated a 

rate that differs from Crew One’s offered rate. R.I, pp. 224–27, 411–12. Some 

stagehands negotiate for more than the four-hour industry minimum or for higher 

hourly rates for venues that require longer travel. R.I, pp. 62–63. And some 

stagehands, such as riggers and camera operators, negotiate day rates. R.I, 62, 224, 

283. 

After events, Crew One pays referred stagehands based on the negotiated 

hourly rate times the hours actually worked at an event. R.I, pp. 62, 121–22.4 

                                                             

4 Over its objection, Crew One was required to disclose the proprietary and 
confidential range of rates it has historically paid to various stagehands categories. 
R.I, pp. 85, 269–74. 
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Based on entertainment-industry standards, stagehands normally are guaranteed a 

minimum of four-hour’s pay regardless of the amount of time actually worked. R.I, 

pp. 66, 121–22, 149, 151, 168. Pay rates to stagehands can vary depending on the 

event, with corporate events usually paying more. R.I, pp. 129, 150, 161–62. 

Because Crew One treats all of its stagehands as independent contractors, it 

withholds no taxes from paychecks, and workers are issued an IRS Form 1099-

MISC. R.I, pp. 61–62, 118, 145, 155–56. Crew One offers no employee benefits, 

such as vacation or holiday pay, to its pool of freelance stagehands. R.I, pp. 62, 

120–21, 146. 

Crew One keeps arm’s-length relationships with its stagehand pool. 

Fourteen stagehands have separate business entities to which Crew One directs 

payments. R.I, pp. 111–13, 260–61, 282–83; R.II, EEx. 18. Crew One also does 

not preclude stagehands from working for other, competing labor-referral services 

in Atlanta—even IATSE Local 927—and many workers in fact combine work 

through Crew One with work provided through other stagehand-referral services. 

R.I, pp. 39, 117, 143–47, 369, 375–80, 415–16. 

The great majority of Crew One’s freelance stagehands have sources of 

income other than working through Crew One. See R.I, pp. 38, 45. “[E]verybody 

freelances or does something else.” R.I, p. 266. Many of Crew One’s freelance 

stagehands are college students and other seasonally available workers. R.I, pp. 
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266–67, 275. Crew One’s records indicate that 92% of its stagehands make less 

than $10,000 per year through Crew One, deriving secondary or supplemental 

income by obtaining work through Crew One. See R.I, pp. 98–109, 389–90; EExs. 

14–17, 19–20, 37.  

Crew One gives stagehands no testing or training. R.I, p. 41–42, 44, 117–18, 

144. Crew One requires no physical, has no employee handbook, and conducts no 

meetings other than a single orientation. R.I, pp. 117–18, 144, 156. While Crew 

One might chide a stagehand for tardiness, it does not discipline stagehands. R.I, 

pp. 80, 162, 181, 410; R.II, EEx. 22, at 2. Crew One neither provides nor pays for 

any certifications, such as rigger or forklift-driver certifications. R.I, pp. 40, 43–45; 

R.II, EEx. 6. Crew One does not reimburse stagehands for parking, travel, or food. 

R.I, pp. 60, 67–68, 120, 146; R.II, EEx. 8, at 022.  

Other than one reflective safety vest saying “Crew One,” Crew One neither 

provides nor pays for any gear or equipment, whether climbing harnesses, ropes, 

lanyards, sheaves, wrenches, boots, gloves, or other tools. R.I, pp. 42–43, 49–53, 

123, 141, 152–53, 416–19.5 Crew One also does not own or rent equipment, such 

as forklifts: “We don’t have any equipment to rent out.” R.I, pp. 91, 124, 260.  

 

                                                             

5 But compare R.I, p. 416 (Mr. Molloy stating that “[t]hey”—without identifying 
who “they” are—“occasionally will provide a rope under certain circumstances”) 
with R.I, p. 43 (“Crew One does not provide rope.”). 
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D. The Freelance Stagehands’ Business Relationships with Venues and 
Event Producers  

 
By the time an event begins, Crew One’s direct role has effectively ended, 

and event producers directly control the stagehands. The event producers, and not 

Crew One, determine the dates and the starting and ending times for the work. R.I, 

pp. 59, 68–69, 128, 134–35, 137, 182–83. The event producers, and not Crew One, 

want stagehands who have accepted work to arrive early for the load-in and load-

out and to timely perform any other task accepted. R.II, EEx. 8, at 007–008, 020–

021; see R.I, pp. 64, 68, 134, 162–64, 193, 385, 410.  

The event producers, and not Crew One, also determine the venue and the 

stagehands’ work. Dozens of entertainment venues, and not Crew One’s office, are 

where the events occur and where the stagehands perform their work. R.I, pp. 23, 

55, 110, 123, 152, 167, 245, 294. The event producers’ touring crew, and not Crew 

One staff, monitor and direct the stagehands’ work. R.I, pp. 53–58, 67, 71–76, 128, 

134, 147–49, 154, 163–64, 393, 418–19; R.II, EEx. 8, at 008 (touring personnel are 

“your boss for the day”). Touring crew must supervise the work because each new 

show is unfamiliar both to the local stagehands and to Crew One. R.I, pp. 55–56. 

Events differ so much that “every day [the event producers] have to go through the 

same thing in instructing local labor in how to assemble or do what it is they need 

them to help in assembling for the production.” R.I, p. 55. Crew One does not put 
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on shows itself and does not set up or know how to set up the event producers’ 

stage equipment. R.I, pp. 54 (“We don’t know how to set their stuff up.”), p. 128. 

E. The Union’s Conflict of Interest as Collective-Bargaining 
Representative  

 
The Union was the petitioner in the representation hearing. R.II, Bd. Ex. 

1(a). Local 927 is affiliated with the Union, which controls its operations and 

receives dues from Local 927 members. R.I, pp. 293–94, 336–38, 346, 351, 365; 

R.II, EExs. 3–4, 30; EEx. 32, at pp. 1, 14; EEx. 33, at p. 1; R.III, Doc. 5, at p. 14 

(“affiliated local union, IATSE Local 927”). 

In Atlanta, there is only a handful of competing, general stagehand-referral 

services. R.I, pp. 24–25, 30–37, 143–44, 187, 315–16, 364, 370–71; R.II, EExs. 1, 

3–4. Local 927 charges event producers hourly rates for referred stagehands. R.II, 

EExs. 30–31. Although Local 927 has some long-term contracts with venues and 

event producers, Local 927 also enters into “run-of-the-show” contracts with event 

producers to provide labor for single events. R.I, pp. 295–99, 302–04, 309–15, 

318, 366; R.II, EExs. 27–28, 30–31. Local 927 refers both union and non-union 

stagehands. R.I, pp. 307, 316, 333. It is stipulated that Crew One’s pool of 

stagehands and Local 927’s pool of stagehands overlap. R.I, 369. 

F.  Crew One’s Refusal to Bargain with the Union 

The parties have stipulated to the following facts: (1) Crew One is engaged 

in commerce, and the Union is a labor organization, R.I, pp. 10–11; (2) Crew One 
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declines to recognize the Union as unit representative, R.I, p. 11; (3) Crew One has 

no collective-bargaining agreement in place, R.I, p. 11; (4) the bargaining unit is 

appropriately defined, R.I, pp. 12, 15; and (5) project coordinators are excluded 

from the unit description, R.I, p. 254. Crew One refuses to bargain with the Union. 

R.III, Doc. 20, Ex. 10. 

IV. Standards of Review 
 

A. Standards of Review Generally Applicable to Board Decisions 

Generally, “the findings of the [National Labor Relations] Board with 

respect to questions of fact if supported by substantial evidence on the record 

considered as a whole shall . . . be conclusive.” 29 U.S.C. § 160(f). On review, 

courts “analyze the totality of the record” to determine whether the Board’s 

findings are supported by substantial evidence, Cooper/T. Smith, 177 F.3d at 1261, 

and “‘examine carefully both the Board’s findings and its reasoning, to assure that 

the Board has considered the factors which are relevant’ to its decision,” N.L.R.B. 

v. Gimrock Constr. Inc., 247 F.3d 1307, 1309 (11th Cir. 2001) (citation omitted). 

“Substantial evidence” is “‘more than a mere scintilla of evidence’” and 

“‘means such relevant evidence as a reasonable mind might accept as adequate to 

support a conclusion.’” Lakeland Health Care Assocs., LLC v. N.L.R.B., 696 F.3d 

1332, 1335 (11th Cir. 2012) (citation omitted). The Board’s inferences must be 

plausible, id., and “must be founded upon proved facts, not upon speculation or 
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suspicion,” Chevron Oil Co., Standard Oil Co. of Tex. Div. v. N.L.R.B., 442 F.2d 

1067, 1069 (5th Cir. 1971). The Board may not “base its decision on facts that are 

not supported by the record,” nor may the Board “ignore the relevant evidence that 

detracts from its findings.” Northport Health Servs., Inc. v. N.L.R.B., 961 F.2d 

1547, 1550 (11th Cir. 1992).  

B. Standards of Review Specific to Independent-Contractor Issue  
 
In enacting the independent-contractor exception, 29 U.S.C. § 152(3), 

“Congress intended for the line between ‘employees’ and ‘independent 

contractors’ to be drawn by reference to the traditional principles of agency law.” 

N.L.R.B. v. Associated Diamond Cabs, Inc., 702 F.2d 912, 919 (11th Cir. 1983); 

see Labor Management Relations Act, 61 Stat. 136, 137–38 (1947); H.R. Conf. 

Rep. No. 510 at 32–33 (June 3, 1947), reprinted in 1947 U.S.C.C.A.N. 1135, 

1137–38. “Congress amended the statute . . . to demonstrate that the usual 

common-law principles were the keys to meaning.” Nationwide Mut. Ins. Co. v. 

Darden, 503 U.S. 318, 324–25, 112 S. Ct. 1344, 1349 (1992); see N.L.R.B. v. 

Steinberg, 182 F.2d 850, 854–55 & n.11 (5th Cir. 1950). 

Judicial review of the Board’s application of common-law agency principles 

warrants little deference. N. Am. Van Lines, Inc. v. N.L.R.B., 869 F.2d 596, 598 

(D.C. Cir. 1989). The question whether a worker is an employee or independent 

contractor under 29 U.S.C. § 152(3) is “not a purely factual finding by the Board, 
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but involve[s] the application of law to facts—what do the facts establish under the 

common law of agency: employee or independent contractor? . . . [S]uch a 

determination of pure agency law involve[s] no special administrative expertise 

that a court does not possess.” N.L.R.B. v. United Ins. Co. of Am., 390 U.S. 254, 

260, 88 S. Ct. 988, 991 (1968). Accordingly, courts “do not grant great or even 

‘normal[ ]’ deference to the Board’s status determinations; instead, we will only 

uphold the Board if at least it can be said to have ‘made a choice between two 

fairly conflicting views.’” FedEx, 563 F.3d at 496; see Associated Diamond Cabs, 

702 F.2d at 919. Courts also show less deference where, as here, the Board’s 

opinion was divided. Nat’l Mar. Union of Am., AFL-CIO v. N.L.R.B., 867 F.2d 

767, 772 (2d Cir. 1989); see R.III, Doc. 14, n.1. 

Alternatively, the Court should give no deference to the Board’s legal 

determination whether workers are independent contractors. “The legal effect of 

the [independent-contractor] amendment . . . is merely to make it clear that the 

question whether or not a person is an employee is always a question of law.” 93 

Cong. Rec. 6599 (June 5, 1947). “The Board’s determination that the [workers] are 

employees as opposed to independent contractors . . . ‘depends on the application 

of law to facts, and the legal standard to be applied is ultimately for the courts to 
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decide and enforce.’” Associated Diamond Cabs, 702 F.2d at 919 (citation 

omitted).6 

C. Standards of Review Specific to Conflict-of-Interest Issue  
 

 So long as the Board’s determination is supported by substantial evidence, 

courts defer to the Board’s reasonable determination concerning the conflict-of-

interest question, which is a question of labor relations. Quality Inn Waikiki v. 

N.L.R.B., 783 F.2d 1444, 1446 (9th Cir. 1986); Walker Cnty. Med. Ctr., 722 F.2d at 

1537. 

  

                                                             

6
 See, e.g., N.L.R.B. v. Attleboro Assocs., Ltd., 176 F.3d 154, 160 (3d Cir. 1999) 

(plenary review); N.L.R.B. v. Americare-New Lexington Health Care Ctr., 124 
F.3d 753, 757 (6th Cir. 1997) (no deference); Asarco, Inc. v. N.L.R.B., 86 F.3d 
1401, 1406 (5th Cir. 1996) (de novo). 
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SUMMARY OF ARGUMENT 

This appeal concerns agency overreaching and Union opportunism. First, the 

National Labor Relations Board incorrectly concluded that, under 29 U.S.C. § 

152(3), Crew One’s pool of several hundred freelance stagehands are its 

employees rather than independent contractors. The Board can regulate only 

employees; “the line between [employee] and independent contractor is 

jurisdictional—the Board has no authority whatsoever over independent 

contractors.” FedEx, 563 F.3d at 496. Drawing this line is governed by the 

common law of agency, concerning which the Board has no special expertise. 

Associated Diamond Cabs, 702 F.2d at 919.  

Here, the Board has overextended its jurisdiction by labeling hundreds of 

freelance stagehands as Crew One’s “employees.” Touring event producers require 

local, skilled stagehands, such as sound engineers, stage carpenters, and riggers, 

and Crew One refers such labor from its pool on an irregular, event-by-event basis. 

All stagehands sign an independent-contractor agreement with Crew One, may 

accept or reject any work offer, are responsible for supplying their own training 

and tools, are directed by the event producers while working, and are free to work 

other jobs and for Crew One’s competitors. The Board’s re-characterization of 

these freelancers as employees lacks substantial evidence and misconstrues or 
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ignores evidence fairly detracting from its view. See Bickerstaff Clay Prods. Co. v. 

N.L.R.B., 871 F.2d 980, 984 (11th Cir. 1989). 

When all you have is a hammer, everything looks like a nail. See In re 

Heparin Prods. Liab. Litig., 803 F. Supp. 2d 712, 749 (N.D. Ohio 2011), aff’d 567 

F. App’x 359 (6th Cir. 2014). And when all the Board can do is regulate labor 

relations in the employer–employee context, every worker tends to look like an 

“employee.” The Court should grant Crew One’s petition and vacate the Board’s 

ruling that the freelance stagehands are employees subject to Union representation. 

Second, even if the freelance stagehands were Crew One’s employees, the 

Union should be disqualified from acting as their collective-bargaining 

representative because Local 927 directly competes with Crew One as a stagehand-

referral service in Atlanta. This conflict of interest poses a clear and present danger 

that the Union will bargain with Crew One in bad faith. See Walker Cnty. Med. 

Ctr., 722 F.2d at 1541. 
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ARGUMENT AND CITATIONS OF AUTHORITY 

I. The Stagehands Referred by Crew One Are Independent Contractors 

 The Board improperly certified the Union as the collective-bargaining 

representative for Crew One’s stagehands because they are independent 

contractors. All stagehands in Crew One’s pool sign independent-contractor 

agreements, are free to accept or reject any offer to work, supply their own training 

and tools, are directed by event producers while working, and may work for Crew 

One’s competitors and others. Under the National Labor Relations Act, only 

employees have the right to collective-bargaining representation, 29 U.S.C. § 157, 

and “[t]he term ‘employee’ . . . shall not include . . . any individual having the 

status of an independent contractor.” 29 U.S.C. § 152(3). The Act thus 

“specifically exempts independent contractors from the definition of employees. 

An employer is in violation of the Act for a refusal to bargain collectively only if 

the Union represents employees.” Associated Diamond Cabs, 702 F.2d at 918.  

A. Common-Law Agency Principles  

Crew One has the burden of establishing independent-contractor status. 

FedEx, 563 F.3d at 516. Common-law agency principles govern the question 

whether a worker is an employee or independent contractor. United Ins., 390 U.S. 

at 256, 88 S. Ct. at 989–90; Associated Diamond Cabs, 702 F.2d at 918–19; 

N.L.R.B. v. CSS Healthcare Servs., Inc., 419 F. App’x 963, 968 (11th Cir. 2011). 
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Under the common law of agency, courts apply a multi-factor test that “considers 

all of the circumstances of the relationship,” with no one factor being decisive. 

Associated Diamond Cabs, 702 F.2d at 919. “What is important is that the total 

factual context is assessed in light of the pertinent common-law agency 

principles.” United Ins., 390 at 258, 88 S. Ct. at 991; see N.L.R.B. v. Deaton, Inc., 

502 F.2d 1221, 1224 (5th Cir. 1974).  

Chief among these principles is the control test, which focuses on the 

following considerations: 

• The “right to control, not the actual exercise of control,” 
over the work. Associated Diamond Cabs, 702 F.2d at 
920; Restatement (Second) of Agency § 220(2)(a);  
 

• “[C]ontrol over the manner and means of the agent’s 
performance and the details of the work as opposed to 
mere economic control or control over the end result of 
the performance.” Associated Diamond Cabs, 702 F.2d at 
920; see Restatement (Second) of Agency § 220(2)(a) 
cmt. e; and 
 

• “[C]ontrol by the employer, not simply employer 
oversight of control exercised by a regulatory 
governmental body.” Associated Diamond Cabs, 702 
F.2d at 920.  

 
Caselaw and the Restatement (Second) of Agency § 220(2), see CSS 

Healthcare, 419 F.App’x at 968, provide the following additional factors: 

• “[T]he skill required in the particular occupation,” 
Restatement (Second) of Agency § 220(2)(d); see 
Collegiate Basketball Officials Ass’n, Inc. v. N.L.R.B., 
836 F.2d 143, 147 (3d Cir. 1987); 
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• “[W]hether the employer or the work[er] supplies the 

instrumentalities, tools, and the place of work for the 
person doing the work,” Restatement (Second) of 
Agency § 220(2)(e); see Hilton Int’l Co. v. N.L.R.B., 690 
F.2d 318, 320, 322 (2d Cir. 1982);  
 

• “[T]he length of time for which the person is employed” 
and whether the worker determines the work schedule, 
Restatement (Second) of Agency § 220(2)(f); see  
N.L.R.B. v. Silver King Broad. of S. Cal., Inc., 85 F.3d 
637, at *3 (9th Cir. 1996); Air Transit, Inc. v. N.L.R.B., 
679 F.2d 1095, 1099 (4th Cir. 1982); 
 

• “[T]he method of payment, whether by the time or by the 
job,” and the negotiation of pay, Restatement (Second) of 
Agency § 220(2)(g); see Aurora Packing Co. v. N.L.R.B., 
904 F.2d 73, 76 (D.C. Cir. 1990); Constr., Bldg. 
Material, Ice & Coal Drivers, Helpers & Inside Emps. 
Union, Local No. 221, v. N.L.R.B., 899 F.2d 1238, 1242 
(D.C. Cir. 1990); 
 

• Whether payroll deductions are made or employee 
benefits are provided, Associated Diamond Cabs, 702 
F.2d at 924 n.3;  
 

• “[W]hether or not the work is a part of the regular 
business of the employer,” Restatement (Second) of 
Agency § 220(2)(h); see Silver King, 85 F.3d 637, at *2; 
 

• Whether workers are free to work for competitors or to 
hire others, FedEx, 563 F.3d at 499; Corporate Exp. 
Delivery Sys. v. N.L.R.B., 292 F.3d 777, 780 (D.C. Cir. 
2002); and 
 

• “[W]hether or not the parties believe they are creating the 
relation of master and servant” and whether a contract 
creates an independent-contractor relationship, 
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Restatement (Second) of Agency § 220(2)(i); see C.C. E., 
Inc. v. N.L.R.B., 60 F.3d 855, 859 (D.C. Cir. 1995). 
 

“Each case must be decided on its own facts.” Merchants Home Delivery Serv., 

Inc. v. N.L.R.B., 580 F.2d 966, 974 (9th Cir. 1978); see Steinberg, 182 F.2d at 857. 

B. Crew One Does Not Control the Stagehands’ Work 
 

 The record lacks substantial evidence that Crew One controls or has the right 

to control the stagehands’ work. R.III, Doc. 7, pp. 5–8. The control test “takes into 

account the degree of supervision, the entrepreneurial interests of the agent and any 

other relevant factors.” Associated Diamond Cabs, 702 F.2d at 919–20. 

1. Crew One Lacks the Right to Control the Stagehands’ Work 

Crew One lacks the right to control the stagehands’ work. See Associated 

Diamond Cabs, 702 F.2d at 920. Crew One enters into a subcontractor 

arrangement with all stagehands, under which the stagehands agree they are 

independent contractors working only “on an individual project basis.” R.II, EEx. 

8, at 018; see R.I, pp. 45, 63, 118–25, 145, 151–55, 161–62, 258–59. Under this 

arrangement, Crew One cannot require stagehands to work any particular event. 

R.I, p. 120, 125, 129–30, 162; R.II, EEx. 8, at 018.  

Crew One makes work opportunities available to its pool of stagehands only 

on an event-by-event basis and cannot require or assure regular work. R.I, pp. 48, 

63–64, 129, 154; R.II, EEx. 8, at 006, 018. All of the events are transitory, usually 

occurring on only one or two days in a particular venue. R.I, pp. 28, 167–68, 250–
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52. Moreover, the event producers—and not Crew One—control the dates and 

times for working an event, both for starting and completing work. R.I, pp. 59, 68–

69, 128, 134–37, 162, 182–83. Crew One merely conveys that information to the 

stagehands. When Crew One sends out an email offering work at a particular 

event, the receiving stagehands are free to accept or to reject it, and rejection does 

not negatively affect the worker’s relationship with Crew One. R.I, pp. 58, 87–88, 

125, 129, 138, 151–52, 400; see R.II, EEx. 8, at 020; EExs. 39, 41. Acceptance of 

the email offer is on a first-come, first-served basis. R.I, pp. 151–52. Only once a 

stagehand has accepted the offer to work an event while a spot remains open does 

the worker become obligated to show up for that event. R.I, pp. 125–26. 

The freelance stagehands thus have unrestricted discretion to choose on an 

event-by-event basis whether, when, and how often to work. R.I, pp. 120–23, 125, 

129–30, 151–55; see also R.II, EExs. 14–17 (project logs). Precisely because Crew 

One cannot require stagehands to work, it must and does maintain a large pool—

over 400 workers—of variously skilled stagehands to ensure that a sufficient 

number of stagehands possessing the required skills will accept the offers. R.I, pp. 

170–71, 286; R.II, EExs. 19–21, 24.  

Courts have held that workers’ right to decline work and to choose whether 

and when to work, especially on a first-come, first-served basis, indicate 

independent-contractor status. See Collegiate, 836 F.2d at 148; Associated 

Case: 15-10429     Date Filed: 05/19/2015     Page: 47 of 91 



 

28 
 

Diamond Cabs, 702 F.2d at  921; Air Transit, 679 F.2d at 1099; Sida of Haw., Inc. 

v. N.L.R.B., 512 F.2d 354, 357–58 (9th Cir. 1975). “A worker’s ability to choose 

when and if to work is an important indicator of independent contractor status.” 

Silver King, 85 F.3d 637 at *3. A corollary to the stagehands’ unrestricted ability to 

choose whether to work is Crew One’s lack of any right to require them to work. 

See Associated Diamond Cabs, 702 F.2d at 920. 

2. Crew One Does Not Control the Manner or Means of the Stagehands’ 
Performance 

 
Crew One also does not exercise “control over the manner and means of the 

[stagehands’] performance.” See Associated Diamond Cabs, 702 F.2d at 920. The 

Regional Director paid no attention to this factor, neglecting to “‘take into account 

whatever in the record fairly detracts’ from the Board’s fact finding as well as 

evidence that supports it.” Bickerstaff, 871 F.2d at 984 (citation omitted).  

Event producers and their touring crew, not Crew One, determine both the 

work to be done and the manner and means of that work. Crew One does not put 

on shows. R.I, p. 128. Nor does Crew One know how to set up or operate stage 

equipment, which varies in kind, quantity, and configuration from event to event. 

R.I, pp. 55–57, 75–77, 127–28, 137, 148, 153–54, 418.  

Once stagehands show up to work, the event producers’ touring crew—and 

not Crew One—monitor and direct their work. R.I, pp. 53–58, 67, 72–75, 128, 134, 

149, 393, 418–19; R.II, EEx. 8, at 008 (touring crew are “your boss for the day”). 

Case: 15-10429     Date Filed: 05/19/2015     Page: 48 of 91 



 

29 
 

A referred stagehand “is going to follow the instructions of the touring crew [for] 

what needs to be done in whatever department that he works in.” R.I, p. 56. The 

touring crew “are the ones that determine how it’s done and the manner in which 

it’s put together, where things go, that sort of thing.” R.I, pp. 57–58.  

All four stagehands called as witnesses at the representation hearing testified 

that the event producers’ traveling crew directed or supervised their work. R.I, p. 

128 (Daley); pp. 147, 154, 164 (Madge); p. 393 (Tucker); p. 419 (Molloy). And 

this is true for all stagehands referred by Crew One. A traveling tour rigger (show 

rigger or lead rigger) always directs the work performed by local riggers referred 

through Crew One. R.I, pp. 71, 74, 147–48, 154, 163–64.7 Similarly, traveling tour 

sound stagehands always direct the work performed by local, referred sound 

stagehands; traveling tour lighting stagehands always direct the work performed by 

local, referred lighting stagehands; traveling tour stage-construction stagehands 

always direct the work performed by local, referred stage-construction stagehands; 

traveling tour video stagehands always direct the work performed by local, referred 

video stagehands; and traveling tour spotlight and houselight stagehands always 

direct the work of local, referred spotlight and houselight stagehands. R.I, pp. 72–

73, 76, 154.  

                                                             

7 Although Crew One refers “senior riggers” and “rig supers” (or supervisors), they 
do not supervise other referred riggers, but rather assist the tour’s lead rigger and 
play a liaison role. R.I, pp. 71, 163–64, 204–05; see R.II, EEx. 9, at 070. 
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Crew One thus connects stagehands with event producers without 

controlling the manner or means of their work. Cf., e.g., FedEx, 563 F.3d at 501 

(company was merely an “intermediary between a diffuse group of senders and a 

broadly diverse group of recipients”); N. Am. Van Lines, 869 F.2d at 597 (company 

just “arranges for . . . loads to be hauled by calling upon the services of a pool of 

drivers”); Bldg. Material & Dump Truck Drivers, Teamsters Local Union No. 36 v. 

N.L.R.B., 669 F.2d 759, 765 (D.C. Cir. 1981) (“The truck operators are not 

supervised in any manner by the brokers, who simply refer hauling jobs to them.”), 

aff’d sub nom. Shepard v. N.L.R.B., 459 U.S. 344, 103 S. Ct. 665 (1983). 

Further, the Regional Director neither applies nor even cites the crucial legal 

distinction between “control over the manner and means of the agent’s 

performance and the details of the work” and the “mere economic control or 

control over the end result of the performance.” Associated Diamond Cabs, 702 

F.2d at 920 (emphasis added); see R.III, Doc. 7, pp. 5–8. Inasmuch as Crew One’s 

business is contracting with event producers to provide necessary labor for events, 

the end result is timely providing sufficient stagehands so that event producers can 

accomplish their goals. R.I, pp. 26, 79; R.II, EEx. 10, at 065, § 1.1, 069, 

By ignoring the distinction between the manner and means and the end 

result, the Regional Director misconstrues the project coordinator’s role as “control 

over the manner and means.” Associated Diamond Cabs, 702 F.2d at 920; see 
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R.III, Doc. 7, pp. 5–8. Project coordinators are themselves freelance stagehands, 

whom Crew One is contractually obligated to provide to “act as a liaison between 

[the workers] and the client or the tour personnel.” R.I, pp. 136; see R.I, pp. 75, 

254–55; R.II, EEx. 10, at 070. These stagehands promote Crew One’s end result of 

referring labor by connecting, at the time and place of the event, the stagehands in 

each respective skill category with the touring event producer’s corresponding 

supervisory crew. R.I, pp. 53, 67, 127, 199–201, 217–20, 384–85. They also 

promote the end result of referring labor by checking in and checking out 

stagehands as they come and go under the direction of touring crew, by recording 

their time worked for billing purposes, and by relaying and recording safety 

concerns and similar information.  R.I, pp. 55, 65–69, 89–90, 126–28, 136, 163–

64, 197–98, 384–87, 410–11. Project coordinators do not, however, tell stagehands 

how to do their work. R.I, 53–54. 

By ignoring the distinction between manner and means and the end result, 

the Regional Director also incorrectly concludes that checking stagehands in and 

out at the venue and recording their time worked for billing purposes constitute 

control. R.III, Doc. 7, pp. 5–8. To meet its contractual obligations to event 

producers, Crew One wants stagehands to be punctual. R.I, p. 385–87; EEx. 8, at 

007–008, 020–021. But telling stagehands they are expected to be on time or even 

show up early does not amount to control. R.I, pp. 164, 193, 385; EEx. 8, at 007–
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008, 020–021; cf. Collegiate, 836 F.2d at 147. During all waiting periods, even 

between load-in and load-out, stagehands are “on their own.” R.I, pp. 68–69. And 

to know how much to bill event producers and to pay stagehands, Crew One must 

record time worked. R.I, pp. 62, 88–89, 121–22, 190–91, 203, 210–12.  

Contrary to the Regional Director’s surmise, by promoting punctuality and 

recording time worked, Crew One merely administrates “the end result of the 

performance.” See Associated Diamond Cabs, 702 F.2d at 920. Such “oversight, as 

opposed to control over the manner and means of performance (and especially the 

details of that performance), is fully compatible with the relationship between a 

company and an independent contractor.” N. Am. Van Lines, 869 F.2d at 599; see 

Hilton, 690 F.2d at 321.  

Similarly, Crew One affects the end result, not the manner and means, by 

informing stagehands about the referral process and by relaying to them venues 

and event producers’ expectations concerning safety precautions and prohibited 

conduct (like photographing performing artists backstage). R.I, pp. 49–57, 65–66, 

138–39, 169; R.II, EEx. 8, at 007–008, 021–022; cf. R.II, EEx. 2; EEx. 10, at 065. 

These guidelines are “‘standards of conduct to which all of the [stagehands] should 

adhere in order to support the [Crew One] image for the mutual benefit of [Crew 

One] and its [stagehands].’” Yellow Taxi Co. of Minneapolis v. N.L.R.B., 721 F.2d 

366, 380 (D.C. Cir. 1983) (quoting Sida, 512 F.2d at 358–59). By failing to 
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consider the end-result significance of these facts, which indicate independent-

contractor status, the Regional Director ignores evidence that “fairly detracts” from 

its conclusion. See Bickerstaff, 871 F.2d at 984. 

Crew One does not discipline stagehands. R.I, pp. 80, 162, 164, 181; R.II, 

EEx. 22, at 2. Scolding a stagehand for being late, R.I, p. 410, pertains merely to 

the end result, “for there is a difference between directing the means and manner of 

performance of work and exercising an ex post facto right to reprimand when the 

end result is unsatisfactory,” Merchants, 580 F.2d at 974. “If one conclusion is 

inescapable from the record in this case it is that [Crew One] discusses problems 

with the [stagehands] but disciplines them for virtually nothing.” See Associated 

Diamond Cabs, 702 F.2d at 924.  

In sum, “one of the fallacies of the case is the Regional Director’s failure to 

distinguish between activities . . . which related to the manner and means . . . and 

those which related to the result itself.” Frito-Lay, Inc. v. N.L.R.B., 385 F.2d 180, 

184 (7th Cir. 1967). Board Member Miscimarra dissented in part because “the role 

of Crew One appears to be extremely limited given that most if not all performed 

work is directed and controlled by third party client(s).” R.III, Doc. 14, n.1. 

Because the Board’s opinion was divided, it warrants even less deference. See 

Nat’l Mar. Union, 867 F.2d at 772. 
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3. Safety Oversight Does Not Constitute Control 

The Regional Director similarly ignores the distinction between “control by 

the employer” and mere “employer oversight of control exercised by a regulatory 

governmental body.” See Associated Diamond Cabs, 702 F.2d at 920; R.III, Doc. 

7, pp. 5–8. Crew One does not control work by reminding stagehands of 

workplace-safety requirements that may apply in third-party venues, such as 

wearing hard hats, work boots, and climbing harnesses or having forklift-driver 

certification. R.I, pp. 40–42, 49–51; EEx. 8, at 007, 021–022; cf., e.g., EEx. 10, at 

065; 29 C.F.R. § 1926.96; 29 C.F.R. § 1926.100. “[R]equiring [stagehands] to 

obey the law is no more control by [Crew One] than would be a routine insistence 

upon the lawfulness of the conduct of those persons with whom one does 

business.” See Associated Diamond Cabs, 702 F.2d at 924.   

By supplying a reflective safety vest, as event producers require, Crew One 

merely promotes safety and security at venues, helping make stagehands easily 

visible and identifiable as authorized workers. R.I, pp. 49–50, 54, 409–10; R.II, 

EEx. 8, at 009; see R.III, Doc. 7, p. 5. Wearing uniforms, for example, can promote 

workplace safety and security without rendering the worker an employee. FedEx, 

563 F.3d at 501, 503. When it comes to the question of control, the vests’ Crew 

One logo is immaterial; bearing company logos “is of no relevance to the issue of 

supervision of the [workers]. If it is relevant at all to the [independent-contractor] 
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inquiry, it would be in relation to the entrepreneurial interests of the [workers].” 

See Associated Diamond Cabs, 702 F.2d at 923; see R.I, p. 139. Putting the logo 

“Crew One” on the vests merely increases identifiability and enables Crew One to 

build its goodwill with event producers, which the stagehands may share in. See 

Associated Diamond Cabs, 702 F.2d at 923; Yellow Taxi, 721 F.2d at 378. 

 C. The Stagehands Are Self-Trained, Skilled Workers 

“[T]he skill required in the particular occupation” is relevant to the 

independent-contractor question. Restatement (Second) of Agency § 220(2)(c), (d); 

see Collegiate, 836 F.2d at 147. The Regional Director identified but failed to 

explore this criterion. R.III, Doc. 7, p. 6.  

The stagehands referred by Crew One are highly skilled in a variety of roles, 

such as hoisting speakers and scenery over stages, driving boom forklifts and other 

heavy machinery, operating spotlights and other stage lighting, engineering live 

sound and video, preparing and firing off pyrotechnics, constructing and 

deconstructing stage sets, and assembling stage equipment and video walls. R.I, 

pp. 42–43, 71–77, 91, 95–97, 116, 147, 166, 213, 273–74, 282, 360, 417–18; R.III, 

Doc. 16. Independent-contractor status is indicated where, as here, the work 

“requires elaborate skill and training.” Aurora, 904 F.2d at 76. 

These skilled stagehands are self-trained—or at least, they are not trained by 

Crew One. Crew One provides no testing or training of stagehands. R.I, p. 41–42, 
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44, 117–18, 144. Some stagehands take classes to help develop their skills sets. See 

R.I, pp. 65, 94, 96–97; R.II, EEx. 13, at 035, 041. Unlike laborers who “need not 

have any prior training or experience, but are trained by company supervisory 

personnel,” United Ins., 390 U.S. at 259, 88 S. Ct. at 991, the stagehands develop 

their skills independently of Crew One.  

Crew One’s business is collecting information about the various skills that 

local stagehands already possess and using its database of that knowledge to serve 

event producers. R.I, pp. 37–40, 44–47, 64–65, 92–97, 155–57, 192–95, 380–82, 

406–07; R.II, EExs. 5, 7, 13, 38. When it comes to performing the stagehand work, 

the stagehands themselves are the “sellers of ‘skill and expertise,’” Collegiate, 836 

F.2d at 147; Crew One just facilitates the opportunity. 

D. The Stagehands Provide Their Own Equipment 

Independent-contractor status is indicated when “the work[er] supplies the 

instrumentalities [and] tools,” and when the employer does not supply “the place of 

work for the person doing the work.” Restatement (Second) of Agency § 220(2)(e); 

Hilton, 690 F.2d at 320, 322. Other than a safety vest, Crew One does not pay for 

or supply the stagehands’ certifications or tools and gear, such as climbing 

harnesses, sheaves, carabiners, wrenches, and hard hats. R.I, pp. 42–45, 49–53, 91, 

123–24, 152–53, 260, 416–19. Crew One also does not own or supply the 

workplace; the freelance stagehands work at third-party entertainment venues, such 
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as the Georgia Dome. R.I, pp. 23, 29–34, 110, 243–44, 294. The Regional Director 

acknowledges these facts, correctly concluding that the stagehands’ provision of 

their own instrumentalities is “supportive of independent contractor status,” R.III, 

Doc. 7, pp. 3–5, 7.  

E. The Stagehands Determine Their Own Schedules and Duration of 
Work 

“[T]he length of time for which the person is employed” and whether the 

worker determines his or her own schedule are relevant factors that favor 

independent-contractor status here. Restatement (Second) of Agency, § 220(2)(f); 

see  Silver King, 85 F.3d 637, at *3; Air Transit, 679 F.2d at 1099. 

The freelance stagehands, most of whom have other jobs, can set their own 

schedules by choosing to work only at events that match their availability. R.I, pp. 

37–40, 45, 64–65, 92–97, 103, 115–16, 134, 266–67, 275, 373–75; R.II, EEx. 8, at 

018; EEx. 13. Though Mr. Tucker, a stagehand, suggested that Crew One restricted 

his work schedule because he could not work load-ins without also working load-

outs and was required to check in and out, Crew One tells workers that “[a]nytime 

a concert load-in is offered, our clients expect you to also return for their load-out.” 

R.II, EEx. 8, at 008, 020; see R.I, pp. 64, 68, 134, 162, 386–87, 393. Crew One 

does not and cannot require stagehands to work any particular event. R.I, pp. 120, 

125, 129–30, 162; R.II, EEx. 8, at 018 (agreeing that work is provided “on an 

individual project basis and therefore [stagehands] have the right to set the hours 
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that [they] wish to work”). The stagehands thus “are generally free to work or not 

work for [Crew One] when they choose.” Air Transit, 679 F.2d at 1099.  

The Regional Director misconstrues these facts, supposing that the “worker 

has little, if any, control over when his work hours begins or ends” and incorrectly 

assigning that control to Crew One. R.III, Doc. 7, p. 7. To the contrary, the event 

producers, and not Crew One, control the dates and time for events. See R.I, pp. 

59, 68–69, 128, 134–35, 137, 182–83. Due to this misconception, the Regional 

Director’s reliance on In Re Lancaster Symphony Orchestra, 357 NLRB No. 152 

(Dec. 27, 2011), in which the principal itself set the work schedule, is misplaced. 

“When the Board misconstrues or fails to consider important evidence, its 

conclusions are less likely to rest upon substantial evidence.” Northport, 961 F.2d 

at 1550. 

The duration of the working relationship between Crew One and stagehands 

also depends entirely on how often stagehands choose to accept work offers. These 

opportunities are occasional and irregular. R.I, pp. 48, 129, 138, 154; R.II, EEx. 8, 

at 006. Crew One does not assure regular work, and stagehands can secure work 

only on an event-by-event basis by responding to an email offer before all 

available spots have been filled. R.I, pp. 48, 58, 64, 87–88, 125–29, 138, 151–54, 

400; see R.II, EEx. 8, at 006, 020; EExs. 39, 41. The number of days worked per 

stagehand varies significantly. See EExs. 19–20. Indeed, the composition of event 
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crews varies from event to event because stagehands tend to “come and go.” See 

R.I, pp. 138–41, 161, 285–89, 405–06. The mere “possibility of being asked to do 

similar work in the future provides no inference that the [stagehand] work[s] under 

a continuing control by [Crew One], notwithstanding the Board’s contrary 

conclusion.” See Associated Indep. Owner-Operators, Inc. v. N.L.R.B., 407 F.2d 

1383, 1386 (9th Cir. 1969). 

F. The Stagehands Are Paid on an Event-By-Event Basis and May 
Negotiate Their Pay 

 “[T]he method of payment, whether by the time or by the job” and the 

negotiation of pay rates are factors supporting independent-contractor status.  

Restatement (Second) of Agency, § 220(2)(g); see Constr., Bldg. Material, 899 

F.2d at 1242. 

The stagehands are guaranteed pay only on an event-by-event basis. Cf. R.I, 

pp. 48, 58, 64, 87–88, 125, 129, 138, 151–52, 154, 400. This is because stagehands 

work only on an event-by-event basis. R.I, pp. 64–65. Paying stagehands on an 

event-by-event basis is indicative of independent-contractor status: “[L]ack of a 

consistent salary supports a conclusion that one is an independent contractor.” 

Janette v. Am. Fid. Grp., Ltd., 298 F. App’x 467, 475 (6th Cir. 2008). 

Although Crew One determines the amount of payment mostly on an hourly 

basis, this method of determining payment is a convenience that cannot properly be 

characterized as “wages.” R.I, pp. 62, 121–22. First, based on entertainment-
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industry norms, workers are typically guaranteed a minimum of four-hour’s pay 

regardless of the amount of time actually worked. R.I, pp. 66, 121–22, 149, 151, 

168. Efficient stagehands potentially can increase their effective pay rate by 

completing work in less than the four-hour minimum. See R.I, pp. 66, 121–22, 149, 

151, 168–69, 247–48. Second, pay rates to stagehands can vary depending on the 

kind of event, with corporate events usually paying more. R.I, pp. 129, 150, 161–

62. Third, some stagehands, such as some riggers and camera operators, are paid a 

flat fee per day. R.I, pp. 212–13, 224, 227, 412. Fourth, stagehands are not paid 

statutory overtime or for waiting time. R.I, pp. 203, 410. Fifth, stagehands willing 

to work on national holidays, after midnight, for more than 10 hours at a stretch, or 

for five hours or more without a meal break can also increase their effective pay 

rates. See R.I, pp. 135, 164–65, 201–03, 210–11; R.II, EEx. 10, at 069–072. 

These facts, the significance of which the Regional Director either ignores or 

downplays, show that Crew One’s payment is just as much “by the job” as it is “by 

the hour.” See Restatement (Second) of Agency, § 220(2)(g); Hilton, 690 F.2d at 

322 (paying contractor based on hours worked not necessarily indicative of 

employee status); Associated Gen. Contractors of Cal., Inc. v. N.L.R.B., 564 F.2d 

271, 282 (9th Cir. 1977) (same); R.III, Doc. 7, p. 7. 

The Regional Director also incorrectly divined that “there is insufficient 

evidence in the record” to show the existence of “meaningful negotiations” over 
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pay between Crew One and stagehands. R.III, Doc. 7, p. 7. There is substantial 

evidence showing that every stagehand has the opportunity to negotiate his or her 

pay rate with Crew One. R.I, pp. 62–63, 205, 224–27. And not all stagehands with 

the same skills are paid the same. R.I, p. 278–79. The fact that the stagehands can 

and do individually negotiate pay suggests independent-contractor status. Constr. 

Bldg. Material, 899 F.2d at 1242; Associated Gen. Contractors, 564 F.2d at 280, 

282. 

For example, about 30% of riggers have negotiated a rate that differs from 

Crew One’s offered rate. R.I, pp. 212, 224–27, 411–12. Although Mr. Tucker 

testified that, at orientation, Crew One’s labor coordinator assigned him $9.50 per 

hour as a stagehand with a ceiling of $11, and “there was no negotiating,” two 

months later Mr. Tucker’s request for higher pay yielded an increase to $10 per 

hour. R.I, pp. 382–83. Moreover, some stagehands have negotiated alternative pay 

arrangements. Stagehands have negotiated for more than a four-hour minimum and 

for higher hourly rates for venues that require longer travel (stagehands in the pool 

reside all over Georgia and even in several other states). R.I, pp. 62–63, 373–74; 

R.II, Ex. 24. And some riggers and camera operators have negotiated day rates. 

R.I, pp. 212–13, 224, 227, 283, 412. 

 Sometimes Crew One and the freelance stagehands “don’t come to an 

agreement, and they don’t end up working.” R.I, p. 225; see R.I, p. 132, 407–09, 
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415. But neither this fact nor the fact that some workers accept Crew One’s offered 

rate without asking for more proves lack of negotiation. See R.I, pp. 158–59. 

Contrary to the Regional Director’s intimations, any disparity in negotiating power 

between Crew One and individual stagehands neither suggests control by Crew 

One nor diminishes the significance of negotiations. Cf. Associated Diamond Cabs, 

702 F.2d 912, 921 (relative negotiating power not a factor for control). “Even if the 

stronger party may dictate the terms of a contract, the weaker party does not 

become an employee unless those terms create substantial control over the details 

of his performance.” N.L.R.B. v. A. Duie Pyle, Inc., 606 F.2d 379, 386 (3d Cir. 

1979).  

G. Crew One Does Not Provide the Stagehands with Employee Benefits 
or Deduct Income Taxes from Their Pay 

 
The facts that Crew One provides no employee benefits and deducts no 

income taxes from stagehands’ pay are “strong indication[s] of absence of 

employee status.” See Associated Diamond Cabs, 702 F.2d at 924 n.3 

(withholding); A. Duie Pyle, 606 F.2d at 385 (benefits). 

As the Regional Director acknowledged, Crew One withholds no taxes from 

paychecks, and workers receive an IRS Form 1099-MISC. R.III, Doc. 7, p. 7; see 

R.I, pp. 61–62, 118, 145, 155–56. In 1997, the IRS relieved Crew One from 

withholding employment taxes under § 530 of the Revenue Act of 1978, 92 Stat. 

2763, codified at 26 U.S.C. § 3401, which ruling was reaffirmed in 2012 and 
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remains in place. R.I, pp. 184–86, 238, 276–77, 372; R.II, EEx. 23; EEx. 25 (Feb. 

14, 2012 IRS letter) (“the following classes of workers should not be treated as 

employees: Stagehands.”); EEx. 36. Similarly, in 2009, the State of Georgia ruled 

that Crew One was not liable for unemployment taxes because the worker was an 

independent contractor. R.I, pp. 179–83, 221–23; R.II, EEx. 22.   

Although Crew One provides its three acknowledged employees in Atlanta 

with healthcare, an IRA, and vacations as employee benefits, Crew One offers no 

such employee benefits to its pool of freelance stagehands. R.I, pp. 62, 120–21, 

146, 253–54. Crew One maintains workers’ compensation insurance because it is 

required as a convenience for event producers, which reimburse Crew One for the 

cost. R.I, pp. 52, 80, 86, 91, 257; R.II, EEx. 8, at 007; EEx. 10, at 066, 072. The 

Regional Director correctly concluded that providing workers’ compensation 

insurance is not indicative of control. R.III, Doc. 7, p. 7. 

H. The Nature of the Stagehands’ Work Supports Independent-
Contractor Status 

The Regional Director incorrectly posits that the freelance stagehands are 

employees because they “perform essential functions of [Crew One’s] operations, 

inasmuch as [Crew One] is engaged in the business of providing labor.” R.III, Doc. 

7, p. 7. Though the question whether “the work is a part of the regular business of 

the employer” may be relevant, “‘the nature of the work done’ is not 

‘determinative’ of that status.” Restatement (Second) of Agency, § 220(2)(h); 
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Silver King, 85 F.3d 637, at *2 (citation omitted). 

First, Crew One’s acknowledged non-clerical employees—Jeff Jackson and 

Todd Hardison—spend their time not setting up shows, but rather obtaining 

knowledge about skilled, local stagehands and using Crew One’s database to refer 

such labor to touring event producers. R.I, pp. 25–27, 30, 37–40, 45, 54, 64–65, 

92–97, 128. By contrast, the freelance stagehands spend their time constructing 

and deconstructing stages, operating cameras and lights, rigging up equipment and 

scenery, and the like. See R.I, pp. 42–43, 71–77, 116, 147, 282, 417–18. This 

dissimilarity of duties between Crew One’s acknowledged employees and the 

stagehands supports independent-contractor status. Cf. Silver King, 85 F.3d 637, at 

*2 (“Similarity of duties can indicate employee status.”); N.L.R.B. v. Warner, 587 

F.2d 896, 901 (8th Cir. 1978). 

Second, the mere fact that referable, freelance stagehands are integral to 

Crew One’s business as a labor-referral service does not, as the Regional Director 

feels, indicate employee status. R.III, Doc. 7, p. 7. “While the essential nature of a 

worker’s role is a legitimate consideration, it is not determinative in the face of 

more compelling countervailing factors, otherwise companies like [Crew One] 

could never hire [stagehands] who are independent contractors, a consequence 

contrary to precedent.” See FedEx, 563 F.3d at 502. Viewed in light of the total 

circumstances, the Regional Director’s assertion that “‘the work performed by the 
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[stagehands] is an essential part of [Crew One]’s operation’ . . . proves nothing in 

regard to the inquiry before us.” See Associated Diamond Cabs, 702 F.2d at 924. 

I.  The Stagehands Have Entrepreneurial Freedom  

The freelance stagehands that Crew One refers have the entrepreneurial 

freedom to work for competitors and to substitute or hire others. See FedEx, 563 

F.3d at 499; Corporate Exp., 292 F.3d at 780. While the Regional Director notes 

that the stagehands “are free to accept work from other labor providers,” it largely 

ignores the substantial evidence regarding entrepreneurialism that “‘fairly detracts’ 

from the Board’s fact finding.” See Bickerstaff, 871 F.2d at 984 (citation omitted); 

R.III, Doc. 7, p. 7. 

 First, the freelance stagehands are free to work for and do work for 

competitors of Crew One and hold other jobs. R.I, pp. 38–39, 117, 121, 143–47, 

168, 369, 375–76, 378–80, 396, 415–16. “[E]verybody freelances or does 

something else.” R.I, p. 266; see EEx. 13 (limited availability). For example, Mr. 

Daley works as a plumber and “from time to time” as a stagehand both through 

Crew One and others. R.I, pp. 115–17. And many of Crew One’s freelance 

stagehands are also college students and other seasonally available workers, such 

as off-season touring crew. R.I, pp. 266–67, 275. “[T]he majority of the workers 

who contract with Crew One are not going to be able to make a living solely 

contracting with Crew One, so this is a good opportunity for secondary income.” 
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R.I, p. 45; see R.II, EEx. 7. Working for others is evidence of “independent 

entrepren[e]urial status.” Hilton, 690 F.2d at 322; see Corporate Exp., 292 F.3d at 

780; Bldg. Material & Dump Truck Drivers, 669 F.2d at 765. 

Substantial evidence shows that the majority of the stagehands do not derive 

their sole or primary source of income through Crew One. R.I, pp. 38–39, 45, 115–

16, 266–67, 275, 378–79. Of the 464 workers paid by Crew One in 2013, 92% 

made less than $10,000 through Crew One, with the average annual payment 

amount totaling only $3,525 per worker. See EEx. 19. And of the 376 workers who 

worked at least five days through Crew One between March 17, 2013 and March 

17, 2014, 89% worked less than 100 days through Crew One. EEx. 20; see R.I, pp. 

98–109, 389–90, 405–06 & EExs. 14–17, 37 (sporadic and variable work). For 

most stagehands, then, obtaining occasional work through Crew One may itself be 

characterized as moonlighting, which suggests independent-contractor status. See 

Air Transit, 679 F.2d at 1099; Sida, 512 F.2d at 357–58; Steinberg, 182 F.2d at 

858.    

 Second, stagehands sometimes unilaterally provide substitute skilled 

stagehands for events, though it is discouraged when the reason is simply taking a 

better-paying job elsewhere. R.I, pp. 267–69. A worker’s ability to provide 

substitutes suggests independent-contractor status. See Carnation Co. v. N.L.R.B., 

429 F.2d 1130, 1132 (9th Cir. 1970); cf. Collegiate Basketball, 836 F.2d at 147 
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(inability to provide substitutes indicative of employee status).  

Third, fourteen workers in Crew One’s pool have separate business entities 

to whom Crew One directs payments. R.I, pp. 111–13, 260–61, 282–83; R.II, EEx. 

18. Operating as a business entity is indicative of independent-contractor status. 

Merchants, 580 F.2d at 974–75. The Court may reasonably infer from the record 

that these sub-contracting businesses would not be precluded from supplying Crew 

One with labor by sub-sub-contracting with multiple individuals. See FedEx, 563 

F.3d at 499 (ability to hire others indicative of independent-contractor 

relationship); Corporate Exp., 292 F.3d at 780; Frito-Lay, 385 F.2d at 186.  

J. The Stagehands Agree and Intend to Operate as Independent 
Contractors 

 
 The testimony and exhibits show that both Crew One and the stagehands 

intend to enter into independent-contractor arrangement and believe that they have 

done so. See Brown v. N.L.R.B., 462 F.2d 699, 703 (9th Cir. 1972); Restatement 

(Second) of Agency, § 220(2)(i). 

 Crew One’s “Independent Contractor Agreement” is intended to establish an 

independent-contractor relationship and “[t]o clarify the fact that they are indeed a 

contractor, not an employee, and let them know what it means.” R.I, p. 63; R.II, 

EEx. 8, at 018. The independent-contractor agreement is an integrated contract 

providing that the stagehand’s “status is that of an independent contractor. As such, 

[the stagehand is] responsible for all [of the stagehand’s] Federal, State, Social 

Case: 15-10429     Date Filed: 05/19/2015     Page: 67 of 91 



 

48 
 

Security, and Medicare Taxes.” R.II, EEx. 8, at 018. The stagehand agrees to be 

“hired on an individual project basis and therefore ha[s] the right to set the hours 

[the stagehand] wish[es] to work.” R.II, EEx. 8, at 018.  

All stagehands referred by Crew One have assented to the independent-

contractor agreement, and Crew One retains the executed agreements on file. R.I, 

pp. 63–64, 258–60. All four freelance stagehands called at the representation 

hearing, John Daley, Hiram Madge, Matthew Tucker, and Jamie Molloy, testified 

that they either signed the independent-contractor agreement or must have done so 

because it is required. R.I, pp. 119 (Daley), 145–46 (Madge), 403 (Tucker), 420 

(Molloy).  

Although conceding that the independent-contractor agreement suggests 

independent-contractor status, the Regional Director discounts it, concluding 

without substantial evidence that “no meaningful number of individuals voluntarily 

signed the independent contractor agreement. Rather, it appears that they execute 

the agreement because it is required in order to work for” Crew One. R.III, Doc. 7, 

pp. 7–8. Not only is this conclusion unsupported by the record, but it also 

impliedly—and improperly—injects disparity of negotiating power into the 

analysis. “[F]reedom of contract” is one of the fundamental policies of the National 

Labor Relations Act. H.K. Porter Co. v. N.L.R.B., 397 U.S. 99, 108, 90 S. Ct. 821, 

826 (1970). Relative negotiating power in contracting is not an appropriate basis 

Case: 15-10429     Date Filed: 05/19/2015     Page: 68 of 91 



 

49 
 

for discounting the significance of the independent-contractor agreement. Cf. 

Associated Diamond Cabs, 702 F.2d 912, 921; A. Duie Pyle, 606 F.2d at 386. 

Stagehands who do not want to have an independent-contractor arrangement are 

free to pursue referrals through others, such as Local 927. 

The Regional Director’s conclusion is also undercut by Board Member 

Miscimarra’s dissent. R.III, Doc. 14. Board Member Miscimarra observed 

correctly that “[e]ven though such agreements are not necessarily dispositive, it 

appears that they were afforded no weight in this case” by the Regional Director. 

R.III, Doc. 14, n.1. In light of this dissent, the Board’s ruling warrants even less 

deference than under the fairly-conflicting-views standard. See Nat’l Mar. Union, 

867 F.2d at 772. This Court also need not defer to the Regional Director’s 

interpretation of the independent-contractor agreements. See N.L.R.B. v. Hayden 

Elec., Inc., 693 F.2d 1358, 1363 & n.5 (11th Cir. 1982); Nat’l Van Lines, Inc. v. 

N.L.R.B., 273 F.2d 402, 405 (7th Cir. 1960). 

Crew One’s independent-contractor agreement, which “explicitly defines the 

relationship it creates as that of independent contractor . . . while not conclusive, is 

an important indication of the parties’ conception of their relationship” as 

independent contractors. See Brown, 462 F.2d at 703; see also C.C. E., 60 F.3d at 

859 (independent-contractor status indicated because “the contract between the 

Company and each individual driver characterizes the driver as an independent 
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contractor”); Sida, 512 F.2d at 358 (independent-contractor status indicated 

because “[t]he driver’s contract specifically provides that the relationship created is 

one of independent contractor”); Steinberg, 182 F.2d at 858. 

The stagehands also understand themselves to be independent contractors. 

Mr. Madge testified that “we’re independent contractors.” R.I, p. 161; see R.I, pp. 

136, 145, 151–52, 155, 161–62. Similarly, Mr. Daley described himself as an 

“independent contractor” and “freelance[r],” who is responsible for his own travel 

and equipment, free to work through Crew One if and when he chooses, free to 

turn down Crew One work for other opportunities, and whose “client” is the venue 

or the event producer. R.I, pp. 118–25. Mr. Daly has “[f]reedom to elect when I 

want to work, [and] to not be obligated to any particular company.” R.I, p. 120.8 

 K. Summary of Independent-Contractor Issue 

“When all you have is a hammer, everything [looks like] a nail.” In re 

Heparin, 803 F. Supp. 2d at 749. The Board has the power to regulate only 

“employees,” possessing “no authority whatsoever over independent contractors.” 

FedEx, 563 F.3d at 496; see 29 U.S.C. § 152(3). When all the Board can do is 

regulate labor relations in the employer–employee context, every worker tends to 

                                                             

8 Although Mr. Tucker testified he was not permitted to pick his own work or to set 
his own hours, the context was his desire to work only a portion of an event. See 
R.I, pp. 386–87, 398; R.II, EEx. 8, at 008, 020 (if work load-in must also work 
load-out). Other evidence shows that Mr. Tucker rejected email offers from Crew 
One without negative consequence to him. See R.I, pp. 396–400; R.II, EExs. 39–
40; see also R.I, pp. 64, 68, 134, 162, 386–87, 393. 
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look like an “employee.” The Regional Director’s opinion both misconstrues and 

“meticulously exclude[s] or disregard[s] record evidence, which, when taken into 

account, compels a different result.” See Lakeland, 696 F.3d at 1337; Associated 

Diamond Cabs, 702 F.2d at 924 (Board straining to reach a result). Via a one-

sentence affirmance half the length of Member Miscimarra’s dissent, “the Board, 

not for the first time, overstepped the bounds of its jurisdiction by attempting to 

relabel independent contractors as employees.” See N. Am. Van Lines, 869 F.2d at 

604; R.III, Doc. 14.  

This Court has the power to “modif[y] or set aside” Board decisions that 

lack substantial evidence or misapply the law. See 29 U.S.C. § 160(f); Associated 

Diamond Cabs, 702 F.2d at 919. And this Court “is an independent appellate court 

[that] does not function simply as the Board’s enforcement arm.” Ona Corp. v. 

N.L.R.B., 729 F.2d 713, 719 (11th Cir. 1984). The determination of a worker’s 

status “involves no special expertise peculiar to the Board.” Deaton, 502 F.2d at 

1223. The Court should vacate the Board’s conclusion that the stagehands are 

Crew One’s employees because it lacks substantial supporting evidence, ignores 

fairly detracting evidence, and does not constitute a reasonable choice between two 

fairly conflicting views. See Associated Diamond Cabs, 702 F.2d at 919.  
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II. The Union Has a Disqualifying Conflict of Interest 

Even if the Court determines that the stagehands referred by Crew One are 

its “employees,” the Union has a disqualifying conflict of interest because Local 

927 directly competes with Crew One.  

Collective-bargaining representatives must not only be undividedly loyal to 

their bargaining-unit employees and fairly represent them, but they must also 

bargain in good faith with the employer. N.L.R.B. v. David Buttrick Co., 361 F.2d 

300, 305 (1st Cir. 1966); N.L.R.B. v. Int’l Ladies’ Garment Workers’ Union, AFL-

CIO, 274 F.2d 376, 378 (3d Cir. 1960). When a union operates a business that 

directly competes with the employer, the union has a potentially disqualifying 

conflict of interest. Int’l Bhd. of Elec. Workers, AFL-CIO v. N.L.R.B., 557 F.2d 

995, 999 (2d Cir. 1977). To disqualify the union, the employer has a heavy burden 

of proving a clear and present danger that good-faith bargaining may be 

jeopardized. See Mass. Soc’y For Prevention of Cruelty To Children v. N.L.R.B., 

297 F.3d 41, 48–49 (1st Cir. 2002); Walker Cnty. Med. Ctr., 722 F.2d at 1541. 

First, the Regional Director surmised sua sponte that no affiliation between 

the Union and Local 927 had been proved. See R.III, Doc. 7, p. 10; R.II, Bd. Ex. 

1(a). Yet there is substantial undisputed evidence, and even admissions in briefs, 

showing that Local 927 is affiliated with the Union. R.I, pp. 294, 351, 365; R.II, 

EExs. 3–4, 30; EEx. 32, at pp. 1, 14; EEx. 33, at p. 1; Petitioner’s Post-Hearing 
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Br., R.III, Doc. 5, at p. 14 (“affiliated local union, IATSE Local 927”). Local 927 

sometimes refers stagehands under national contracts obtained by the Union. R.I, 

pp. 311, 365. Local 927’s business representative and secretary, Neil Gluckman, is 

a Union officer, receives pay from the Union, and operates the daily business of 

Local 927’s hiring hall at the Union’s direction. R.I, pp. 293, 336–38, 346. The 

Union controls Local 927’s referral board. R.I, pp. 337–38; R.II, EEx. 32, p. 20, § 

2.3. And Local 927 members pay dues to the Union through Local 927. R.I, p. 351. 

Second, the Regional Director’s conclusion that “Local 927 does not operate 

a business in competition with” Crew One misconstrues evidence and fails to 

account for other important evidence that detracts from its viewpoint. See R.III, 

Doc. 7, p. 10. In Atlanta, there is a small number of competing stagehand-referral 

services: Crew One, AMP Productions, GETT Productions, Production Arts 

Workshop, RPM Atlanta, and IATSE Local 927.  R.I, pp. 24–25, 30–37, 143–44, 

187, 315–16, 370–71; R.II, EExs. 1, 3–4.9 Local 927 advertises itself as “Atlanta’s 

leading labor provider with trained & experienced stagehands, A/V technicians and 

riggers to staff your next event.” R.I, pp. 36–37; R.II, EEx. 4. Like Crew One, 

Local 927 has contracts with venues and event producers. R.I, pp. 295–99, 302; 

R.II, EExs. 27–28. Like Crew One, Local 927 is an approved and preferred labor-

referral service for certain venues. See, e.g., R.I, pp. 32–34, 316; R.II, EEx. 2, at 

                                                             

9 RSI appears to be out of business. R.I, pp. 188–89. 
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pp. 2, 11. Like Crew One, Local 927 negotiates competitive rates with event 

producers to obtain work. See R.I, p. 26, 313–15. And Crew One and Local 927 

draw from the same worker pool. R.I, pp. 307, 316, 333, 369–71. 

The Regional Director incorrectly asserts that Local 927 operates nothing 

but a union hiring hall, as opposed to a competing business, by “refer[ring] 

individuals only after there is a signed collective bargaining agreement with th[e] 

production or venue.” R.III, Doc. 7, p. 11. Local 927 enters into single-event, “run-

of-the-show” (“one-off”) contracts with event producers to provide labor for single 

events without first securing a collective-bargaining agreement or including a 

union-recognition clause. R.I, pp. 294–96, 298, 303–04, 309–15, 317–18, 333, 

366; R.II, EExs. 30–31; cf. R.I, pp. 29, 48, 64, 79, 366.  Local 927’s run-of-the-

show contracts thus not only constitute pre-hire agreements impermissible for a 

union under 29 U.S.C. § 158, but also further demonstrate that Local 927 and Crew 

One operate competing businesses in the same industry and market. See N.L.R.B. v. 

Bufco Corp., 899 F.2d 608, 609 (7th Cir. 1990) (“A pre-hire . . . agreement is a 

contract agreed to by a union and an employer before the workers to be covered by 

the contract have been hired.”). 

But even if Local 927 is merely a hiring hall, it still competes with Crew 

One. See St. John’s Hosp. & Health Ctr., 264 NLRB 990, 993 n.18 (1982) (a union 

may not evade a conflict of interest by characterizing its competing business as a 
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hiring hall); id. at 996 n.28 (Member Fanning, dissenting) (same). Further, contrary 

to the Regional Director’s statement that “[t]here is no evidence that Local 927 

realizes a financial profit from operating its hiring hall,” Local 927’s financial 

report for fiscal year 2012–13 shows income totaling $187,687 and expenses and 

disbursements totaling $174,975, leaving a surplus of $12,712. See R.I, pp. 334–

35, 353; R.II, EEx. 33, at p. 5; R.III, Doc. 7, p. 9. 

Third, in light of these facts, the Court should hold that there is a clear and 

present danger that the Union will have divided loyalties as collective-bargaining 

representative and will have incentives to bargain with Crew One in bad faith. 

There is a “‘latent danger that [the Union] may bargain, not for the benefit of unit 

employees, but for the protection and enhancement of’” Local 927’s stature and 

income stream. See R & M Kaufmann v. N.L.R.B., 471 F.2d 301, 304 (7th Cir. 

1972) (citation omitted).  

All stagehands, both union and non-union, referred work through Local 927 

must pay 5% of their gross pay to Local 927 for each event worked. R.I, pp. 307, 

325, 337; R.II, EEx. 32, at pp. 19–20. Local 927 derives most of its income from 

these 5% referral fees (or “work dues”).10 For every stagehand referred to an event 

                                                             

10 In 2012–13, Local 927 derived $33,600 in revenue from union members’ dues 
($60 per quarter for each of the 140 members of Local 927) and $7,370 from the 
$50 annual fees paid by non-union participants. See R.I, pp. 344, 348, 351; R.II, 
EEx. 33, at pp. 2, 5. When these amounts are subtracted from the total revenue,  
$187,687, it is apparent that the vast majority of Local 927’s income—over 
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producer through Local 927 instead of through Crew One, Local 927 would gain 

5% of the stagehand’s pay that it might not otherwise gain. Increased referral fees 

would enable Local 927 not only to survive, but also to make more surplus 

revenue, to pay its employees more, to expand its operations, and to augment its 

market share as a labor-referral service—all at Crew One’s expense. R.I, pp. 293–

94, 337, 346–47.  

The Union “might be sorely tempted in negotiations to make intemperate 

demands upon [Crew One] with respect to wages, hours, and working conditions 

of [Crew One]’s employees, under the guise of performing its function as 

bargaining agent, which would redound to the benefit of [Local 927] at [Crew 

One]’s expense.” See Bausch & Lomb Optical Co. (St. Louis, Mo.), 108 NLRB 

1555, 1560 (1954). As a “business competitor,” the Union could “derive financial 

benefits separate and distinct from employee interests by causing and prolonging a 

strike or even by driving [Crew One] out of business.” See St. John’s Hosp., 264 

NLRB at 991. The Union thus has an incentive to use collective bargaining to 

diminish Crew One’s ability to compete and to drive referrals through Local 927 

instead of through Crew One; and “[t]he success of one could well mean the failure 

of the other.” Bausch & Lomb, 108 NLRB at 1560. 

                                                                                                                                                                                                    

$140,000—comes from the 5% fee that Local 927 charges stagehands for each 
event worked. See R.I, pp. 307, 325, 337, 349; R.II, EEx. 32, at pp. 19–20. 
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The Union’s conflict of interest poses a “clear and present danger” to the 

integrity of the collective-bargaining process. Walker Cnty. Med. Ctr., 722 F.2d at 

1541; see W. Great Lakes Pilots Ass’n & Int’l Longshoremens Ass’n Local 2000, 

Great Lakes Dist. Council-Atl. Coast Dist., 341 NLRB 272, 282 (2004). As held in 

the factually analogous Board decision in Visiting Nurses Ass’n, Inc., 254 NLRB 

49 (1981), the Court should hold that the Union directly competes with Crew One 

in Atlanta and therefore is disqualified from representing Crew One’s pool of 

stagehands. See id. at 51; see also, e.g., Int’l Bhd. of Elec. Workers, 557 F.2d at 

999–1000; R & M Kaufmann, 471 F.2d at 304–05. 

  

Case: 15-10429     Date Filed: 05/19/2015     Page: 77 of 91 



 

58 
 

CONCLUSION 

 To the Board, every stagehand tends to look like an employee; but the 

evidence here overwhelmingly shows that Crew One’s pool of several hundred 

stagehands are independent contractors. The Court should grant Crew One’s 

petition for review, vacate the Board’s ruling that the stagehands are employees, 

and hold instead that they are independent contractors. Alternatively, should the 

Court conclude that the stagehands are Crew One’s employees, the Court should 

grant Crew One’s petition for review by disqualifying the Union as their 

collective-bargaining representative because Local 927 is a direct business 

competitor of Crew One and thus has a conflict of interest. On either of these 

grounds, the Court should deny the Board’s cross-petition for enforcement. The 

Court should also grant Crew One any further appropriate relief. 
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ADDENDUM OF STATUTES 

29 U.S.C. § 152. Definitions 

When used in this subchapter-– 

(1) The term “person” includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, trustees, trustees in 
cases under Title 11, or receivers. 

(2) The term “employer” includes any person acting as an agent of an employer, 
directly or indirectly, but shall not include the United States or any wholly owned 
Government corporation, or any Federal Reserve Bank, or any State or political 
subdivision thereof, or any person subject to the Railway Labor Act [45 U.S.C.A. § 
151 et seq.], as amended from time to time, or any labor organization (other than 
when acting as an employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “employee” shall include any employee, and shall not be limited to 
the employees of a particular employer, unless this subchapter explicitly states 
otherwise, and shall include any individual whose work has ceased as a 
consequence of, or in connection with, any current labor dispute or because of any 
unfair labor practice, and who has not obtained any other regular and substantially 
equivalent employment, but shall not include any individual employed as an 
agricultural laborer, or in the domestic service of any family or person at his home, 
or any individual employed by his parent or spouse, or any individual having the 
status of an independent contractor, or any individual employed as a supervisor, or 
any individual employed by an employer subject to the Railway Labor Act [45 
U.S.C.A. § 151 et seq.], as amended from time to time, or by any other person who 
is not an employer as herein defined. 

(4) The term “representatives” includes any individual or labor organization. 

(5) The term “labor organization” means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees 
participate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work. 
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(6) The term “commerce” means trade, traffic, commerce, transportation, or 
communication among the several States, or between the District of Columbia or 
any Territory of the United States and any State or other Territory, or between any 
foreign country and any State, Territory, or the District of Columbia, or within the 
District of Columbia or any Territory, or between points in the same State but 
through any other State or any Territory or the District of Columbia or any foreign 
country. 

(7) The term “affecting commerce” means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing commerce or the free flow of 
commerce. 

(8) The term “unfair labor practice” means any unfair labor practice listed in 
section 158 of this title. 

(9) The term “labor dispute” includes any controversy concerning terms, tenure or 
conditions of employment, or concerning the association or representation of 
persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms 
or conditions of employment, regardless of whether the disputants stand in the 
proximate relation of employer and employee. 

(10) The term “National Labor Relations Board” means the National Labor 
Relations Board provided for in section 153 of this title. 

(11) The term “supervisor” means any individual having authority, in the interest 
of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or responsibly to direct them, or to 
adjust their grievances, or effectively to recommend such action, if in connection 
with the foregoing the exercise of such authority is not of a merely routine or 
clerical nature, but requires the use of independent judgment. 

(12) The term “professional employee” means-– 

(a) any employee engaged in work (i) predominantly intellectual and 
varied in character as opposed to routine mental, manual, mechanical, 
or physical work; (ii) involving the consistent exercise of discretion 
and judgment in its performance; (iii) of such a character that the 
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output produced or the result accomplished cannot be standardized in 
relation to a given period of time; (iv) requiring knowledge of an 
advanced type in a field of science or learning customarily acquired 
by a prolonged course of specialized intellectual instruction and study 
in an institution of higher learning or a hospital, as distinguished from 
a general academic education or from an apprenticeship or from 
training in the performance of routine mental, manual, or physical 
processes; or 

(b) any employee, who (i) has completed the courses of specialized 
intellectual instruction and study described in clause (iv) of paragraph 
(a), and (ii) is performing related work under the supervision of a 
professional person to qualify himself to become a professional 
employee as defined in paragraph (a). 

(13) In determining whether any person is acting as an “agent” of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified shall 
not be controlling. 

(14) The term “health care institution” shall include any hospital, convalescent 
hospital, health maintenance organization, health clinic, nursing home, extended 
care facility, or other institution devoted to the care of sick, infirm, or aged person.1 

CREDIT(S) 

(July 5, 1935, c. 372, § 2, 49 Stat. 450; June 23, 1947, c. 120, Title I, § 101, 61 
Stat. 137; July 26, 1974, Pub.L. 93-360, § 1(a), (b), 88 Stat. 395; Nov. 6, 1978, 
Pub.L. 95-598, Title III, § 319, 92 Stat. 2678.) 

29 U.S.C.A. § 152, 29 USCA § 152 

Current through P.L. 113-296 approved 12-19-2014 

 

___________________ 

1 So in original. Probably should be “persons”. 
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29 U.S.C. § 160. Prevention of unfair labor practices 

(a) Powers of Board generally 

The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 158 of this title) affecting 
commerce. This power shall not be affected by any other means of adjustment or 
prevention that has been or may be established by agreement, law, or otherwise: 
Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve labor 
disputes affecting commerce, unless the provision of the State or Territorial statute 
applicable to the determination of such cases by such agency is inconsistent with 
the corresponding provision of this subchapter or has received a construction 
inconsistent therewith. 

(b) Complaint and notice of hearing; answer; court rules of evidence inapplicable 

Whenever it is charged that any person has engaged in or is engaging in any such 
unfair labor practice, the Board, or any agent or agency designated by the Board 
for such purposes, shall have power to issue and cause to be served upon such 
person a complaint stating the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after the serving of said 
complaint: Provided, That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such 
charge by reason of service in the armed forces, in which event the six-month 
period shall be computed from the day of his discharge. Any such complaint may 
be amended by the member, agent, or agency conducting the hearing or the Board 
in its discretion at any time prior to the issuance of an order based thereon. The 
person so complained of shall have the right to file an answer to the original or 
amended complaint and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the member, agent, or 
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agency conducting the hearing or the Board, any other person may be allowed to 
intervene in the said proceeding and to present testimony. Any such proceeding 
shall, so far as practicable, be conducted in accordance with the rules of evidence 
applicable in the district courts of the United States under the rules of civil 
procedure for the district courts of the United States, adopted by the Supreme 
Court of the United States pursuant to section 2072 of Title 28. 

(c) Reduction of testimony to writing; findings and orders of Board 

The testimony taken by such member, agent, or agency or the Board shall be 
reduced to writing and filed with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate the policies 
of this subchapter: Provided, That where an order directs reinstatement of an 
employee, back pay may be required of the employer or labor organization, as the 
case may be, responsible for the discrimination suffered by him: And provided 
further, That in determining whether a complaint shall issue alleging a violation of 
subsection (a)(1) or (a)(2) of section 158 of this title, and in deciding such cases, 
the same regulations and rules of decision shall apply irrespective of whether or 
not the labor organization affected is affiliated with a labor organization national or 
international in scope. Such order may further require such person to make reports 
from time to time showing the extent to which it has complied with the order. If 
upon the preponderance of the testimony taken the Board shall not be of the 
opinion that the person named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state its findings of fact and 
shall issue an order dismissing the said complaint. No order of the Board shall 
require the reinstatement of any individual as an employee who has been 
suspended or discharged, or the payment to him of any back pay, if such individual 
was suspended or discharged for cause. In case the evidence is presented before a 
member of the Board, or before an administrative law judge or judges thereof, such 
member, or such judge or judges as the case may be, shall issue and cause to be 
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served on the parties to the proceeding a proposed report, together with a 
recommended order, which shall be filed with the Board, and if no exceptions are 
filed within twenty days after service thereof upon such parties, or within such 
further period as the Board may authorize, such recommended order shall become 
the order of the Board and become effective as therein prescribed. 

(d) Modification of findings or orders prior to filing record in court 

Until the record in a case shall have been filed in a court, as hereinafter provided, 
the Board may at any time upon reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any finding or order made or 
issued by it. 

(e) Petition to court for enforcement of order; proceedings; review of judgment 

The Board shall have power to petition any court of appeals of the United States, 
or if all the courts of appeals to which application may be made are in vacation, 
any district court of the United States, within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person 
resides or transacts business, for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall file in the court the record in the 
proceedings, as provided in section 2112 of Title 28. Upon the filing of such 
petition, the court shall cause notice thereof to be served upon such person, and 
thereupon shall have jurisdiction of the proceeding and of the question determined 
therein, and shall have power to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter a decree enforcing, modifying and 
enforcing as so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its member, agent, 
or agency, shall be considered by the court, unless the failure or neglect to urge 
such objection shall be excused because of extraordinary circumstances. The 
findings of the Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence and shall show to 
the satisfaction of the court that such additional evidence is material and that there 
were reasonable grounds for the failure to adduce such evidence in the hearing 
before the Board, its member, agent, or agency, the court may order such 
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additional evidence to be taken before the Board, its member, agent, or agency, and 
to be made a part of the record. The Board may modify its findings as to the facts, 
or make new findings by reason of additional evidence so taken and filed, and it 
shall file such modified or new findings, which findings with respect to questions 
of fact if supported by substantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommendations, if any, for the modification 
or setting aside of its original order. Upon the filing of the record with it the 
jurisdiction of the court shall be exclusive and its judgment and decree shall be 
final, except that the same shall be subject to review by the appropriate United 
States court of appeals if application was made to the district court as hereinabove 
provided, and by the Supreme Court of the United States upon writ of certiorari or 
certification as provided in section 1254 of Title 28. 

(f) Review of final order of Board on petition to court 

Any person aggrieved by a final order of the Board granting or denying in whole or 
in part the relief sought may obtain a review of such order in any United States 
court of appeals in the circuit wherein the unfair labor practice in question was 
alleged to have been engaged in or wherein such person resides or transacts 
business, or in the United States Court of Appeals for the District of Columbia, by 
filing in such a court a written petition praying that the order of the Board be 
modified or set aside. A copy of such petition shall be forthwith transmitted by the 
clerk of the court to the Board, and thereupon the aggrieved party shall file in the 
court the record in the proceeding, certified by the Board, as provided in section 
2112 of Title 28. Upon the filing of such petition, the court shall proceed in the 
same manner as in the case of an application by the Board under subsection (e) of 
this section, and shall have the same jurisdiction to grant to the Board such 
temporary relief or restraining order as it deems just and proper, and in like manner 
to make and enter a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board 
with respect to questions of fact if supported by substantial evidence on the record 
considered as a whole shall in like manner be conclusive. 

(g) Institution of court proceedings as stay of Board's order 
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The commencement of proceedings under subsection (e) or (f) of this section shall 
not, unless specifically ordered by the court, operate as a stay of the Board's order. 

(h) Jurisdiction of courts unaffected by limitations prescribed in chapter 6 of this 
title 

When granting appropriate temporary relief or a restraining order, or making and 
entering a decree enforcing, modifying, and enforcing as so modified or setting 
aside in whole or in part an order of the Board, as provided in this section, the 
jurisdiction of courts sitting in equity shall not be limited by chapter 6 of this title. 

(i) Repealed. Pub.L. 98-620, Title IV, § 402(31), Nov. 8, 1984, 98 Stat. 3360 

(j) Injunctions 

The Board shall have power, upon issuance of a complaint as provided in 
subsection (b) of this section charging that any person has engaged in or is 
engaging in an unfair labor practice, to petition any United States district court, 
within any district wherein the unfair labor practice in question is alleged to have 
occurred or wherein such person resides or transacts business, for appropriate 
temporary relief or restraining order. Upon the filing of any such petition the court 
shall cause notice thereof to be served upon such person, and thereupon shall have 
jurisdiction to grant to the Board such temporary relief or restraining order as it 
deems just and proper. 

(k) Hearings on jurisdictional strikes 

Whenever it is charged that any person has engaged in an unfair labor practice 
within the meaning of paragraph (4)(D) of section 158(b) of this title, the Board is 
empowered and directed to hear and determine the dispute out of which such unfair 
labor practice shall have arisen, unless, within ten days after notice that such 
charge has been filed, the parties to such dispute submit to the Board satisfactory 
evidence that they have adjusted, or agreed upon methods for the voluntary 
adjustment of, the dispute. Upon compliance by the parties to the dispute with the 
decision of the Board or upon such voluntary adjustment of the dispute, such 
charge shall be dismissed. 
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(l) Boycotts and strikes to force recognition of uncertified labor organizations; 
injunctions; notice; service of process 

Whenever it is charged that any person has engaged in an unfair labor practice 
within the meaning of paragraph (4)(A), (B), or (C) of section 158(b) of this title, 
or section 158(e) of this title or section 158(b)(7) of this title, the preliminary 
investigation of such charge shall be made forthwith and given priority over all 
other cases except cases of like character in the office where it is filed or to which 
it is referred. If, after such investigation, the officer or regional attorney to whom 
the matter may be referred has reasonable cause to believe such charge is true and 
that a complaint should issue, he shall, on behalf of the Board, petition any United 
States district court within any district where the unfair labor practice in question 
has occurred, is alleged to have occurred, or wherein such person resides or 
transacts business, for appropriate injunctive relief pending the final adjudication 
of the Board with respect to such matter. Upon the filing of any such petition the 
district court shall have jurisdiction to grant such injunctive relief or temporary 
restraining order as it deems just and proper, notwithstanding any other provision 
of law: Provided further, That no temporary restraining order shall be issued 
without notice unless a petition alleges that substantial and irreparable injury to the 
charging party will be unavoidable and such temporary restraining order shall be 
effective for no longer than five days and will become void at the expiration of 
such period: Provided further, That such officer or regional attorney shall not apply 
for any restraining order under section 158(b)(7) of this title if a charge against the 
employer under section 158(a)(2) of this title has been filed and after the 
preliminary investigation, he has reasonable cause to believe that such charge is 
true and that a complaint should issue. Upon filing of any such petition the courts 
shall cause notice thereof to be served upon any person involved in the charge and 
such person, including the charging party, shall be given an opportunity to appear 
by counsel and present any relevant testimony: Provided further, That for the 
purposes of this subsection district courts shall be deemed to have jurisdiction of a 
labor organization (1) in the district in which such organization maintains its 
principal office, or (2) in any district in which its duly authorized officers or agents 
are engaged in promoting or protecting the interests of employee members. The 
service of legal process upon such officer or agent shall constitute service upon the 
labor organization and make such organization a party to the suit. In situations 
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where such relief is appropriate the procedure specified herein shall apply to 
charges with respect to section 158(b)(4)(D) of this title. 

(m) Priority of cases 

Whenever it is charged that any person has engaged in an unfair labor practice 
within the meaning of subsection (a)(3) or (b)(2) of section 158 of this title, such 
charge shall be given priority over all other cases except cases of like character in 
the office where it is filed or to which it is referred and cases given priority under 
subsection (l) of this section. 
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