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Seibel, J. 

Before the Court is Defendants’ Motion to Dismiss the Second Amended Complaint.  

(Doc. 65.)  For the reasons stated below, Defendants’ motion is GRANTED.  

I. Background 

A. Facts 

For the purposes of this motion, the Court assumes the facts, but not the conclusions, 

alleged in the Second Amended Complaint, (Doc. 53 (“SAC”)), to be true.  
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Plaintiff Carin Mehler is a tenured public school teacher in the Rye City School District 

(the “District”).1  (SAC ¶ 20.)  She has been employed by the District since 1999 and has taught 

at Osborn School, an elementary school in the District, for over five years.  (Id. ¶¶ 20-21.)  The 

District is responsible for running the public school system in the City of Rye, New York, and is 

governed by the District Board of Education.  (Id. ¶ 5.)  Defendants are the District itself; Frank 

Alvarez, the District’s Superintendent of Schools; Mary Ann Evangelist, who was for part of the 

relevant time the District’s Acting Assistant Superintendent of Schools; Angela Garcia, the 

Principal of Osborn School; Joanne Nardone, the Principal of Milton School (another elementary 

school in the District); Laura Slack, the President of the District Board of Education; Katy 

Keohane Glassberg, the Vice President of the District Board of Education; and Karen Belanger, 

Nancy Pasquale, Chris Repetto, Nicole Weber, and Kendall Egan, all members of the District 

Board of Education.2  (Id. ¶¶ 6-16.)  

In April 2013, Plaintiff administered New York State’s standardized exams in English 

Language Arts and Math to her fourth-grade students.  (Id. ¶¶ 26, 28.)  Plaintiff read the official 

instructions to the students and said nothing more during the exam other than to remind the 

students to check their answers and make sure their work was complete.  (Id. ¶ 27.)  In early May 

2013, the parent of one of Plaintiff’s students reported to Principal Garcia concerns about a 

“possible testing irregularity” during the state exams in April.  (Id. ¶ 30.)  Soon after, the District 

filed a report with the New York State Education Department about possible coaching during the 

exams by four teachers, including Plaintiff.  (Id. ¶ 31.)  The District then commenced an internal 

investigation.  (Id.)  On May 20, 2013, in front of the entire faculty, Plaintiff was presented with 

a letter and was instructed not to report to work the following day.  (Id. ¶ 32.)  The letter 

                                                 
1 Co-plaintiff Dana Coppola voluntarily dismissed her case on September 9, 2014.  (Doc. 62.) 

2 Plaintiff voluntarily dismissed her claims against Defendant Gus Mountanos on September 5, 2014.  (Doc. 60.) 
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informed her that she was being “administratively reassigned to home with full pay and benefits 

pending the District’s investigation.”  (Id.; Silverman Decl. Ex. B.)3  Plaintiff was instructed not 

to speak to parents and, if asked about her absence from the classroom, to say she was ill.  (SAC 

¶ 33).  Plaintiff was also told that she was not permitted on Osborn School’s grounds without 

prior written permission.  (Id. ¶ 37; Silverman Decl. Ex. B.)   

On May 24, 2013, the District issued a press release on its website about a possible 

testing irregularity at Osborn School.  (Id. ¶ 34.)  Plaintiff states that because Osborn School and 

the District are “located in a small suburban community . . . it was very easy for parents and 

other members of the community to identify which teachers were being investigated.”  (Id.) 

Plaintiff spent her administrative reassignment at home until late October 2013, when she 

was instructed to report to a building to “level” books along with three other reassigned teachers.  

(Id. ¶ 39).  Leveling a book – a task usually performed by parent volunteers – entails looking the 

book up on the website of publisher Scholastic, and making a label to put on a binder that shows 

the book’s grade level (as determined by Scholastic).  (Id. ¶¶ 39-40.)  In or around March 2014, 

Plaintiff was assigned to work on Rubicon Atlas, a program used to track the District’s 

curriculum, which “no teacher in [Plaintiff’s] grade level actually used during the 2013-2014 

school year or will be using after July 2014.”  (Id. ¶ 42.)  Plaintiff copied information from the 

state’s Common Core website into Rubicon Atlas, a job that “involves nothing more than cutting 

and pasting.”  (Id.)  

Plaintiff, like all teachers in the District, is employed pursuant to a collective bargaining 

agreement (“CBA”) between her union and the District that entitles her to participate in an 

                                                 
3 “Silverman Decl.” refers to the Declaration of Lewis R. Silverman, Esq. in Support of Defendants’ Motion to 
Dismiss, (Doc. 68).  The Court may consider Exhibit B to this declaration – a copy of the letter Plaintiff received in 
May 2013 notifying her of her reassignment – on a motion to dismiss because Plaintiff has incorporated it into the 
SAC by reference, (see SAC ¶ 32).  See McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).   
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annual professional development program in which she receives critiques from administrators, 

peers, or both.  (Id. ¶¶ 77-79.)  Since her administrative reassignment in May 2013, Plaintiff has 

been unable to participate in this program.  (Id. ¶ 80.)  Additionally, as a result of her exclusion 

from Osborn School’s premises, Plaintiff has had to stop picking up her daughter, a student at 

Osborn, from school.  (Id. ¶ 37.)  Plaintiff also has had to seek permission to attend events at 

Osborn School related to her daughter and “permission has generally not been granted.”  (Id.)  

Plaintiff alleges that, as a result, when her daughter is at school, Plaintiff is denied “normal 

parental contact” with her, including the right to bring her medication when she is sick, the right 

to attend school events and parent-teacher conferences, and the right to serve as a field trip 

chaperone.  (Id. ¶ 76.) 

No charges have been brought against Plaintiff, and the District has admitted that it does 

not have sufficient evidence to prove that Plaintiff engaged in any wrongdoing.  (Id. ¶ 38.)  

Plaintiff has demanded “either that charges be brought forward or the matter be put to rest, [but] 

the individual defendant Board members have refused to act.”  (Id. ¶ 73.)  Plaintiff states that she 

has been forced to accept her situation because she has tenure in the District and leaving to work 

elsewhere would result in a pay cut and loss of tenured status.  (Id. ¶ 75.)  Additionally, “given 

the public nature of the charges against [her] and the fact that [she was] ‘suspended’ from 

teaching, it is unlikely that any other school, public or private, would hire [her].”  (Id.)  Rather, 

leaving the District would “totally destroy[]” Plaintiff’s career.  (Id.)   

B. Procedural History  

Plaintiff commenced this action on March 26, 2014, (Doc. 1), and filed an amended 

complaint on April 25, 2014, (Doc. 16).  On May 30, 2014, the Court denied Plaintiff’s motion 
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for a preliminary injunction.  (Doc. 48 at 31-32).  On June 24, 2014, following a pre-motion 

conference on May 22, 2014, Plaintiff filed the SAC.   

In the SAC, Plaintiff brings due process claims under 42 U.S.C. § 1983 and the 

Fourteenth Amendment to the U.S. Constitution.  She alleges that she has been deprived of four 

protected interests without due process of law:  (1) her property interest in her employment as a 

tenured classroom teacher, (SAC ¶¶ 90, 92); (2) her property interest in her contractual right to 

professional development and peer review, (id. ¶¶ 84, 86); (3) her liberty interest in being free 

from stigma and reputational harm, (id. ¶¶ 82-86); and (4) her liberty interest in directing and 

participating in her daughter’s education, (id. ¶¶ 87-89).  Plaintiff also alleges that Defendants 

abused governmental process because they utilized Section 3020-a of the New York Education 

Law for an illegitimate purpose – to coerce Plaintiff into confessing wrongdoing and entering 

into a plea bargain.  (Id. ¶¶ 93-94).  Further, Plaintiff alleges that Defendants have engaged in 

“misfeasance of office.”  (Id. ¶ 95).   

On September 22, 2014, Defendants moved to dismiss all of Plaintiff’s claims.  (Doc. 

65.)  Defendants argue that Plaintiff has failed to plead facts that plausibly suggest she was 

deprived of any protected interest or that Defendants abused process.  They further argue that 

there is no such claim as “misfeasance of office.”  Defendants also argue that the Section 1983 

claims against the individual Defendants should be dismissed because Plaintiff fails to plead 

those Defendants’ personal involvement in the alleged wrongdoing and because they are entitled 

to qualified immunity, and that the state-law claims should be dismissed for lack of subject-

matter jurisdiction because Plaintiff failed to comply with notice-of-claim requirements. 
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II. Legal Standard 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Id.  “While a 

complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 

allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief requires 

more than labels and conclusions, and a formulaic recitation of the elements of a cause of action 

will not do.”  Twombly, 550 U.S. at 555 (alteration, citations, and internal quotation marks 

omitted).  While Federal Rule of Civil Procedure 8 “marks a notable and generous departure 

from the hyper-technical, code-pleading regime of a prior era, . . . it does not unlock the doors of 

discovery for a plaintiff armed with nothing more than conclusions.”  Iqbal, 556 U.S. at 678-79.   

In considering whether a complaint states a claim upon which relief can be granted, the 

court “begin[s] by identifying pleadings that, because they are no more than conclusions, are not 

entitled to the assumption of truth,” and then determines whether the remaining well-pleaded 

factual allegations, accepted as true, “plausibly give rise to an entitlement to relief.”  Id. at 679.  

Deciding whether a complaint states a plausible claim for relief is “a context-specific task that 

requires the reviewing court to draw on its judicial experience and common sense.”  Id.  

“[W]here the well-pleaded facts do not permit the court to infer more than the mere possibility of 

misconduct, the complaint has alleged – but it has not ‘shown’ – ‘that the pleader is entitled to 

relief.’”  Id. (alteration omitted) (quoting Fed. R. Civ. P. 8(a)(2)).   
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III. Discussion 

A. Due Process Claims 

To state a due process claim, a plaintiff must identify a protected property or liberty 

interest and establish that governmental action deprived her of that interest without adequate 

process.  See Green v. Bauvi, 46 F.3d 189, 194 (2d Cir. 1995); Rosa v. Connelly, 889 F.2d 435, 

438 (2d Cir. 1989).  Plaintiff alleges that Defendants have deprived her of four separate interests, 

but none of these interests is constitutionally protected as a matter of law. 

1. Has Plaintiff Been Deprived of a Protected Property Interest in Employment as a 
Classroom Teacher? 

“‘Property interests . . . are not created by the Constitution.  Rather they are created and 

their dimensions are defined by existing rules or understandings that stem from an independent 

source such as state-law rules or understandings that secure certain benefits and that support 

claims of entitlement to those benefits.’”  Adams v. N.Y.S. Educ. Dep’t, 752 F. Supp. 2d 420, 447 

(S.D.N.Y. 2010) (quoting Bd. of Regents v. Roth, 408 U.S. 564, 577 (1972)).  It is well-settled 

that a tenured public school teacher has a constitutionally protected property interest in continued 

employment absent dismissal for cause.  DeMichele v. Greenburgh Cent. Sch. Dist., 167 F.3d 

784, 789 (2d Cir. 1999); Adams 752 F. Supp. 2d at 452.  A suspended teacher “cannot ‘sustain a 

claim for deprivation of property without due process’ even if relieved from job duties,” 

however, if she continues to be paid.  Adams, 752 F. Supp. 2d at 453 (quoting Ramberran v. 

Dellacona, No. 07-CV-304, 2008 WL 905217, at *1-2, 4 (E.D.N.Y. Mar. 31, 2008)); see also 

O’Connor v. Pierson, 426 F.3d 187, 199 (2d Cir. 2005) (“[N]o court has held that an employee 

on fully paid leave has been deprived of a property right merely by virtue of being relieved of his 

job duties.”).  Additionally, a tenured teacher may be reassigned to perform other duties as long 

as they bear a “reasonable relationship to the . . . teacher’s competence and training and [are] 
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consistent with the dignity of the profession.”  Alderstein v. Bd. of Educ. of City of New York, 64 

N.Y.2d 90, 99-100 (1984) (“Nothing in the statutory language . . . implies that an employee 

suspended from performing his duties but being paid his salary may not be asked to perform 

other duties or functions.”)   

Plaintiff, who continues to receive full pay and benefits, (Silverman Decl. Ex. B; see 

SAC ¶ 75), has suffered no deprivation of property as a result of her reassignment.  Plaintiff 

argues that she has a property interest in employment as a classroom teacher of which 

Defendants deprived her by transferring her to an isolated building to do “meaningless make-

work, largely unrelated to [her] job” as a teacher, (SAC ¶ 90), that “has nothing to do with 

genuine curriculum development,” (id. ¶ 42).  But Plaintiff’s reassignment to book leveling and 

the Rubicon Atlas project is no less reasonably related to her competence or less consistent with 

the dignity of the teaching profession than other reassignment duties approved of by the New 

York Court of Appeals, such as supervision of the school library, lunchroom, or study hall, or 

work in a school district office.  See Alderstein, 64 N.Y.2d at 100; see also Ramberran, 2008 WL 

905217, at *4 (teacher’s paid reassignment to non-teaching tasks at school district’s office did 

not constitute deprivation).  Thus, Plaintiff has no property interest in classroom or curricular 

work in particular, and her reassignment to administrative work supporting the district’s 

educational mission was not a deprivation of a property interest.  See Thomas v. Bd. of Educ. of 

City Sch. Dist., No. 09-CV-5167, 2011 WL 1225972, at *2, 10 (E.D.N.Y. Mar. 29, 2011) 

(teachers’ reassignment with full pay and benefits to “rubber rooms” where they experienced 

“enforced boredom” did not deprive them of property interest).4 

                                                 
4 Plaintiff argues that “on a motion to dismiss, the Court must draw favorable inferences from the pleading and 
cannot hold as a matter of law that leveling books bears any relationship to Plaintiff’s competence or dignity.”  
(Plaintiff’s Memorandum of Law in Opposition to Defendants’ Motion to Dismiss, (“P’s Opp.”), (Doc. 67) 6 n.2 
(emphasis in original).)  Although Plaintiff is correct that “for the purposes of [a] motion to dismiss [the Court] must 
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Plaintiff also alleges that her right to due process has been violated by the length of her 

reassignment – from May 2013 to the present – and by the fact that she was reassigned before 

any charges were brought against her.  (See SAC ¶ 90.)  But, as discussed above, Plaintiff has not 

yet suffered a deprivation and she will be entitled to a hearing under Section 3020-a should 

Defendants attempt one.  See Adams, 752 F. Supp. 2d at 455-56 (teacher’s due process rights 

were not violated when he did not receive a Section 3020-a hearing within a meaningful time 

after reassignment and the filing of charges because he had not been deprived of a protected 

property interest when reassigned with full pay); see also Weg v. Macchiarola, 729 F. Supp. 328, 

338 (S.D.N.Y. 1990) (“[T]he Supreme Court has never held that a public employee, even one 

with tenure or its equivalent, has a right to a hearing prior to a suspension, particularly a 

suspension with pay”).  “Supervisory personnel have the discretion to reassign a teacher to 

administrative duties, and that discretion extends to such an assignment pending the outcome of 

a § 3020-a proceeding and even prior to the actual filing of charges.”  Grennan v. Nassau Cnty., 

No. 04-CV-2158, 2007 WL 952067, at *15 (E.D.N.Y. Mar. 29, 2007) (citation omitted and 

emphasis added); see Ramberran, 2008 WL 905217, at *4 (reassignment prior to charges did not 

violate due process); McElroy v. Bd. of Educ. of Bellmore-Merrick Cent. High Sch. Dist., 783 

N.Y.S.2d 781, 785 (N.Y. Sup. Ct. 2004) (“The actions of respondent in reassigning petitioners 

does not constitute discipline within the meaning of Education Law § 3020 so as to require the 

                                                                                                                                                             
take all the factual allegations in the complaint as true, [the Court is] not bound to accept as true a legal conclusion 
couched as a factual allegation.”  Papasan v. Allain, 478 U.S. 265, 286 (1986).  So while I must take as true, and 
construe in Plaintiff’s favor as far as possible, the facts she sets forth about leveling books (e.g., how it is done and 
what it consists of), Plaintiff’s position that leveling books bears no relationship to Plaintiff’s competence as a 
teacher and is inconsistent with the dignity of the teaching profession is a legal conclusion in disguise (the 
conclusion Plaintiff would like the Court to draw from her facts as applied to Alderstein’s “reasonable relationship” 
test), not a fact or an inference that can be drawn from Plaintiff’s facts under prevailing legal standards. 
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filing of charges and right to hearing provided by Education Law § 3020-a and due process 

considerations.”).5   

2. Has Plaintiff Been Deprived of a Protected Property Interest in a Contractual Right to 
Professional Development? 

Some contractual benefits qualify as constitutionally protected property interests.  

Ezekwo v. NYC Health & Hosps. Corp., 940 F.2d 775, 783 (2d Cir. 1991); see Danese v. Knox, 

827 F. Supp. 185, 190 (S.D.N.Y. 1993) (“[C]ourts have uniformly held that a collective 

bargaining agreement can be the source of a property right entitled to due process protection.”).  

To determine whether a benefit is “afforded such protection, a court must look to whether the 

interest involved would be protected under state law and must weigh the importance to the 

holder of the right.”  Ezekwo, 940 F.2d at 783 (internal quotation marks omitted).  Substantial 

interests – those that create a status of “extreme dependence” or “permanence,” or, if taken away, 

could result in a loss of livelihood – are protected.  Danese, 827 F. Supp. at 191-92 (quoting S & 

D Maint. Co. v. Goldin, 844 F.2d 962, 966 (2d Cir. 1988)); see MacFall v. City of Rochester, 746 

F. Supp. 2d 474, 483 (W.D.N.Y. 2010) (“Where courts have found a protected interest stemming 

from a CBA or some other contractual or non-statutory source, typically it is because the CBA . . 

. virtually guaranteed that the employee would enjoy some particular, significant benefit, or that 

the employee would not be disciplined without cause.”), aff’d, 495 F. App’x 158 (2d Cir. 2012); 

see, e.g., Ciambriello v. Cnty. of Nassau, 292 F.3d 307, 316 (2d Cir. 2002) (employee’s 

promotion under CBA); Ezekwo, 940 F.2d at 783 (doctor’s seniority-based advancement to 
                                                 
5 Plaintiff in her brief further argues that her continued reassignment is unfair because “the pre-charge investigation 
being carried out by the Defendants is . . . completed [and] no longer continues” and “Defendants have admitted that 
they do not intend to bring charges against Plaintiff.”  (P’s Opp. 7 (citing SAC ¶¶ 9, 38).)  Plaintiff actually alleges 
in the SAC, as Defendants admitted in connection with Plaintiff’s application for a preliminary injunction, that 
Defendants did not at that time have sufficient evidence to prove wrongdoing on Plaintiff’s part, (see SAC ¶ 38), 
which is not quite the same as not intending to ever charge.  In any event, under New York Education Law, a school 
district may bring disciplinary charges against a teacher up to three years after the alleged misconduct.  N.Y. Educ. 
Law § 3020-a(1).  Thus, Defendants have until April 2016 (three years after Plaintiff’s alleged misconduct during 
the April 2013 state exams) to bring charges against her, regardless of the status of their investigation. 
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position of chief resident); see also, e.g., Winston v. City of New York, 759 F.2d 242, 244 (2d Cir. 

1985) (teacher’s vested pension benefits guaranteed by statute); Basciano v. Herkimer, 605 F.2d 

605, 609 (2d Cir. 1978) (disability retirement benefits guaranteed by statute).  Trivial or 

insubstantial interests, however, are not protected.  See, e.g., Altman v. Hurst, 734 F.2d 1240, 

1242 (7th Cir. 1984) (per curiam) (contractual right to take vacation during specific month); 

Danese, 827 F. Supp. at 192-93 (contractual right to line-of-duty sick leave). 

Plaintiff alleges that her right under the CBA to participate in the District’s professional 

development program is a constitutionally protected property interest of which she has been 

deprived since her reassignment.  (SAC ¶¶ 77-80).  She presents no authority for that proposition 

and the Court has found no case so holding.  And the scanty facts Plaintiff provides about the 

program – that it occurs each school year, “involves either administrative or peer critiques or 

both,” and “is designed to promote each teacher’s professional development,” (id. ¶ 78) – do not 

suggest that she depends on its permanence or that it is important to her livelihood.  Nor do they 

plausibly show that Plaintiff’s inability to participate in the program deprives her of a guaranteed 

rank or promotion, see Ciambriello, 292 F.3d at 316; Ezekwo, 940 F.2d at 783, or a pecuniary 

benefit, see Winston, 759 F.2d at 247-49; Basciano, 605 F.2d at 609.  Indeed, to the extent the 

Court can tell what this program is, it seems to be an evaluation process that goes hand in hand 

with a teacher’s teaching, and obviously cannot occur if the teacher is not teaching.  Thus, the 

right to participate in this program is more akin to an insubstantial interest that is ancillary to 

Plaintiff’s interest in continued tenured employment.  See Henneberger v. Cnty. of Nassau, 465 

F. Supp. 2d 176, 193 (E.D.N.Y. 2006) (“[T]he denial of additional benefits allegedly due to 

plaintiffs under the CBA does not constitute the kind of deprivation that may give rise to a due 
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process claim in the Second Circuit.”).  As such, this contractual right is not afforded 

constitutional protection.   

3. Has Plaintiff Been Deprived of a Protected Liberty Interest in a Stigma-Free 
Reputation? 

In certain circumstances, a person may bring a due process claim for deprivation of her 

liberty interest in her good reputation.  Such a claim, known as a “stigma-plus” claim, is brought 

“for injury to one’s reputation (the stigma) coupled with the deprivation of some ‘tangible 

interest’ or property right (the plus), without adequate process.”  DiBlasio v. Novello, 344 F.3d 

292, 302 (2d Cir. 2003) (citing Paul v. Davis, 424 U.S. 693, 701-02 (1976)).  To state a “stigma-

plus” claim, a plaintiff must plead facts that, if proven, show that “(1) the government made 

stigmatizing statements about [the plaintiff] that call into question [her] good name, reputation, 

honor, or integrity; (2) the stigmatizing statements were made public; and (3) the stigmatizing 

statements were made concurrently with, or in close temporal proximity to, [the plaintiff’s] 

dismissal from government employment.”  Spang v. Katonah-Lewisboro Union Free Sch. Dist., 

626 F. Supp. 2d 389, 395 (S.D.N.Y. 2009) (citing Segal v. City of New York, 459 F.3d 207, 212 

(2d Cir. 2006)).  “If these facts are shown, the plaintiff must have been afforded an adequate 

post-deprivation hearing that gave [her] an opportunity to clear [her] name . . . .”  Id.; see Kelly 

Kare Ltd. v. O’Rourke, 930 F.2d 170, 177 (2d Cir. 1991).   

Plaintiff has not adequately pleaded either the “stigma” or the “plus” of her stigma-plus 

claim.  She contends that Defendants sullied her reputation by falsely insinuating that she helped 

students cheat on the state exams and that this “stigma has negatively affected [her] ability to 

pursue [her] teaching career[].” (SAC ¶¶ 82, 86).  But Plaintiff alleges only that Defendants 

issued a press release “concerning the report of [a] possible testing irregularity” and the District’s 

investigation of it.  (SAC ¶ 34.)  Even if the release amounted to a statement that the District was 
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investigating Plaintiff for coaching during the state exams – which it does not – a true public 

statement that a party is under investigation does not qualify as stigmatizing for purposes of a 

stigma-plus claim.  Wiese v. Kelley, No. 08-CV-6348, 2009 WL 2902513, at *5 (S.D.N.Y. Sept. 

10, 2009) (collecting cases); see Segal, 459 F.3d at 212 n.5 (a stigma-plus plaintiff must allege 

the falsity of the government’s statements); S & D Maint., 844 F.2d at 971 (no claim of falsity 

can be made where government merely states that plaintiff is under investigation; “[w]hatever 

stigma attaches . . . is the result of the investigation itself, a matter of public record, and not any 

false statements”). 

Even if Plaintiff had adequately pleaded the existence of a stigma, the alleged damage to 

her reputation must be coupled with the loss of some tangible interest – the “plus.”  See Segal, 

459 F.3d at 212; Kelly Kare, 930 F.2d at 177 n.3; White Plains Towing Corp. v. Patterson, 991 

F.2d 1049, 1062 (2d Cir. 1993).  Typically, the damage to reputation “must be accompanied by 

some significant deprivation, such as dismissal from government employment.”  O’Neill v. City 

of Auburn, 23 F.3d 685, 691 n.2 (2d Cir. 1994).  Plaintiff is still employed by the District but 

argues that she has suffered a tangible loss because, as a result of her bad reputation, it is 

unlikely that any other school will hire her.  (SAC ¶ 75.)6  But harm that “flows from injury 

caused by the defendant to a plaintiff’s reputation” is not sufficient to support a due process 

claim.  Siegert v. Gilley, 500 U.S. 226, 234 (1991).  Because Plaintiff alleges that her lost job 

opportunities derive from her poor reputation (i.e., the stigma itself), she has suffered no separate 

                                                 
6 As support for her argument that the foreclosure of employment opportunities can constitute a “plus,” Plaintiff 
cites Valmonte v. Bane, (see P’s Opp. 10-11), in which the Second Circuit held that a plaintiff had pleaded a “plus” 
where her placement on a child abuse register both stigmatized her and also “place[d] a tangible burden on her 
employment prospects.”  18 F.3d 992, 1001 (2d Cir. 1994).  But Valmonte’s facts are “unique,” as the Circuit 
recognized.  Id. at 1002.  In that case, a state statute prevented any employer from hiring an individual listed on the 
child abuse register for a childcare job unless the employer first justified, in writing, its reasons for hiring the 
individual, ensuring that the plaintiff would not be hired “by operation of law.”  Id. at 1001 (emphasis in original). 
The Valmonte court recognized that in the ordinary case, the “deleterious effects which flow directly from a sullied 
reputation,” including the “impact . . . on job prospects,” would be insufficient to constitute the “plus.”  Id. 
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tangible loss that could constitute a “plus.”  See Gordon v. Nicoletti, 84 F. Supp. 2d 304, 312 (D. 

Conn. 2000) (suspended teacher has not suffered tangible loss required for “plus” where she was 

not terminated or demoted); Valmonte, 18 F.3d at 1001 (stating in dictum that employees did not 

have a liberty interest where they “averred only that simple defamation by public officials had 

resulted in a poor reputation that made it less likely that [they] would be hired in the future”).   

Finally, even if Plaintiff were able to adequately plead both “stigma” and “plus,” she is 

not without process.  See Segal, 459 F.3d at 213 (“[T]he availability of adequate process defeats 

a stigma-plus claim.”).  If charges are brought against her, Plaintiff will be entitled to a pre-

deprivation hearing under New York Education Law § 3020-a.  She may also seek to clear her 

name through an Article 78 proceeding in state court, see Giscombe v. N.Y.C. Dep’t of Educ., 

No. 12-CV-464, 2013 WL 829127, at *8 (S.D.N.Y. Feb. 28, 2013) (stigmatized teacher may 

seek name-clearing hearing under either Section 3020-a or through Article 78 proceeding), and 

indeed, since filing this suit, she has done so, (see Silverman Reply Decl. Exs. H, I; P’s Opp. 9).7  

Plaintiff has not alleged that either type of hearing is inadequate to protect her rights. 

4. Has Plaintiff Been Deprived of a Protected Liberty Interest in Directing Her Child’s 
Education? 

Parents “have a constitutionally protected liberty interest in the care, custody and 

management of their children.”  Tenenbaum v. Williams, 193 F.3d 581, 593 (2d Cir. 1999).  This 

liberty interest includes the parent’s right to direct his or her child’s education without 

unreasonable interference by the government.  Troxel v. Granville, 530 U.S. 57, 65 (2000) (citing 

Meyer v. Nebraska, 262 U.S. 390, 399, 401 (1923)).  This right, however, is “limited in scope 

                                                 
7 “Silverman Reply Decl.” refers to the Supplemental Declaration of Lewis R. Silverman, Esq. in Further Support of 
Defendants’ Motion to Dismiss, (Doc. 69).  The Court may consider Exhibits H and I to this declaration – Plaintiff’s 
pleadings in the state-court action – on a motion to dismiss because they are a matter of public record of which the 
Court can take judicial notice (but only to establish the fact of the litigation, not for the truth of the allegations stated 
in the pleadings).  See Kramer v. Time Warner Inc., 937 F.2d 767, 774 (2d Cir. 1991). 
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and does not include the unfettered right to access school premises.”  See Justice v. Farley, No. 

11-CV-99, 2012 WL 83945, at *3 (E.D.N.C. Jan. 11, 2012) (parent banned from campus of 

school where his child was student was not deprived of liberty interest); Mejia v. Holt Public 

Schs., No. 01-CV-116, 2002 WL 1492205, at *6 (W.D. Mich. Mar. 12, 2002) (same); see also 

Pearlman v. Cooperstown Cent. Sch. Dist., No. 01-CV-504, 2003 WL 23723827, at *3 

(N.D.N.Y. June 11, 2003) (“[T]he New York Court of Appeals has held that local school districts 

have great discretion in determining who shall have access to school property and school 

students.”). 

Plaintiff alleges that her inability to visit Osborn School without written permission has 

deprived her of her liberty interest in directing the education of her daughter.  (SAC ¶ 88; see P’s 

Opp. 10.)  Specifically, because of her ban from the school, Plaintiff has been unable to drop her 

daughter off in the morning, attend school events with other parents, attend parent-teacher 

conferences, and chaperone field trips.  (SAC ¶ 76).  While Plaintiff does have a liberty interest 

in directing the education of her daughter, that interest does not give her the right to access 

school property or her daughter’s teachers.  See Farley, 2012 WL 83945, at *3; Mejia, 2002 WL 

1492205, at *4.  Plaintiff also has not pleaded facts plausibly showing that her exclusion from 

school property prevents her from communicating with her daughter’s teachers or making 

informed decisions about her daughter’s education through alternative channels.  See Mejia, 

2002 WL 1492205, at *6 (“[While it] is probably true that the educational experience will be less 

enriching for both parent and child if the parent is barred from coming onto school property to 

attend or participate in the child’s school-related activities . . . [t]hose concerns . . . do not raise a 

constitutional issue.”).  Accordingly, Defendants have not deprived Plaintiff of any 

constitutionally protected parental liberty interest. 
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B. State-Law Claims 

The “traditional ‘values of judicial economy, convenience, fairness, and comity’” weigh 

in favor of declining to exercise supplemental jurisdiction where all federal-law claims are 

eliminated before trial.  Kolari v. N.Y.-Presbyterian Hosp., 455 F.3d 118, 122 (2d Cir. 2006) 

(quoting Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988).)  Having determined 

that all of the claims over which this Court has original jurisdiction should be dismissed, I 

decline to exercise supplemental jurisdiction over Plaintiff’s remaining state-law causes of action 

for misfeasance of office and abuse of process. 

C. Leave to Amend 

Leave to amend a complaint should be freely given when justice so requires.  Fed. R. Civ. 

P 15(a)(2).  It is within the sound discretion of the district court to grant or deny leave to amend. 

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 200 (2d Cir. 2007).  “Leave to amend to 

amend, though liberally granted, may properly be denied for:  ‘undue delay, bad faith, or dilatory 

motive on the part of the movant, repeated failure to cure deficiencies by amendments previously 

allowed, undue prejudice to the opposing party by virtue of allowance of the amendment, futility 

of amendment, etc.”  Ruotolo v. City of N.Y., 514 F.3d 14, 191 (2d Cir. 2008) (quoting Foman v. 

Davis, 371 U.S. 178, 182 (1962)). 

Plaintiff has already amended her complaint twice, including once after my oral decision 

on her motion for a preliminary injunction in which I identified her deficiencies in her pleading 

and after pre-motion letters and a pre-motion conference.  (See Docs. 1, 16, 48, 53, minute entry 

dated 5/22/14.)  Plaintiff’s failure to fix the deficiencies in her complaint after being provided 

notice of them is sufficient ground to deny leave to amend sua sponte.  See In re Eaton Vance 

Mut. Funds Fee Litig., 380 F. Supp. 2d 222, 242 (S.D.N.Y. 2005) (denying leaving to amend 
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because plaintiffs had two opportunities to cure defects, including procedure through which they 

were provided noticed of deficiencies).  Further, Plaintiff has not requested leave to file a Third 

Amended Complaint or otherwise suggested that she is in possession of facts that could cure the 

deficiencies identified in this Decision.  See Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000) 

(where the problem with a claim “is substantive . . . better pleading will not cure it,” and 

“[r]epleading would thus be futile”).  Accordingly, I decline to grant Plaintiff leave to amend sua 

sponte.  See TechnoMarine SA v. Giftports, Inc., 758 F.3d 493, 505 (2d Cir. 2014) (affirming 

denial of leave to amend where plaintiff failed to indicate how it could cure its pleading 

deficiencies). 

D. Defendants’ Motion for Sanctions 

The Court has also considered Defendants’ motion for sanctions pursuant to Federal Rule 

of Civil Procedure 11.  (Doc. 57.)  Defendants correctly point out that Plaintiff pursued her 

claims even after the Court informed her of their deficiencies, (see Doc. 58 ¶¶ 10-11, 13, 16-17), 

but those claims, while meritless, are not so absurd as to be frivolous.  Accordingly, Defendants’ 

sanctions motion is denied. 

IV. Conclusion 

The Court understands Plaintiff’s frustration at the situation, and understands why 

Defendants are keeping Plaintiff out of the classroom when they admittedly cannot prove 

wrongdoing on her part.  But not every situation that seems, or even is, unfair or ill-advised 

amounts to a federal constitutional violation. 

For the reasons stated above, Defendants’ Motion to Dismiss the SAC is GRANTED and 

Defendants’ Motion for Sanctions is DENIED.  The Clerk of the Court is respectfully directed to 

terminate the pending motions, (Docs. 57, 65), and close the case. 
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SO ORDERED. 

Dated:  May 26, 2015 
 White Plains, New York 
 
        
       _____________________________ 
               CATHY SEIBEL, U.S.D.J. 
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