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Defendant Ohio Turnpike and Infrastructure Commission (the “Commission”)

moves this Court to dismiss this action under Federal Civil Rule 12(b)(6) for failure to

state a claim upon which relief can be granted. For the reasons set forth in the attached

memorandum, which is incorporated by reference, each of the seven counts asserted in

the Complaint filed by Plaintiff Melissa A. Ullmo against the Commission fails as a

matter of law and should be dismissed.
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INTRODUCTION

The Ohio Turnpike Act established the Ohio Turnpike Commission on

September 1, 1949, for the expressed purpose “to remove the present handicaps and

hazards on the congested highways in the state of Ohio, to facilitate vehicular traffic

throughout the state, to promote the agricultural and industrial development of the

state, and to provide for the general welfare by the construction of modern express

highways . . . .” G.C. 1201 (recodified as R.C. 5537.03). To further that purpose at its

inception, the Ohio Turnpike Commission was “authorized and empowered to

construct, maintain, repair and operate turnpike projects . . . at such locations as shall be

approved by the governor . . . .” G.C. 1201. Using that authority, the Commission

constructed a 241-mile-long highway through northern Ohio comprising portions of

Interstates 90, 80, and 76, which highway is commonly referred to today as the Ohio

Turnpike. The Ohio Turnpike connects motorists to their origination and destination

points from fifty-eight interchanges through multiple Interstates, State Routes, and US

Highways.

On February 13, 2013, Representatives in the General Assembly introduced the

Transportation Budget in House Bill 51, which, after considerable public hearings and

discourse, was passed by both the Ohio House of Representatives and the Ohio Senate

and was signed into law on April 1, 2013. Under the newly enacted law, the Ohio

Turnpike Commission became the Ohio Turnpike and Infrastructure Commission (the

“Commission”). The Commission substantially maintained its original 1949 purpose

“to remove present and anticipated handicaps and potential hazards on the congested
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highways in this state, to facilitate vehicular traffic throughout the state, to finance

infrastructure projects that improve and enhance mobility in Ohio, and also to promote

the agricultural, recreational, tourism, and commercial, industrial, and economic

development of the state, and to provide for the general welfare by the construction,

improvement, and maintenance of modern express highways . . . .” R.C. 5537.03 The

name change reflected the Commission’s expanded authority to provide funding for

projects that the Director of the Department of Transportation recommended for the

Commission’s approval (“Infrastructure Projects”) under clearly defined standards set

forth in R.C. 5537.18. To pay for the Infrastructure Projects, the Commission issued

bonds, which the Commission has promised to repay using toll and other pledged

revenues, part of which will come from ten years of small toll increases of 2.7%

annually that started on January 1, 2014 (the “Infrastructure Program”).

Plaintiff Melissa A. Ullmo acknowledges in her Complaint that the Ohio

Turnpike is “an important resource for interstate and intrastate transportation through

the Northeast Ohio corridor.” (Comp. ¶ 4.) The projects funded by the Infrastructure

Program are similarly important—and indeed critical—to interstate and intrastate

transportation, such as the Innerbelt Bridge connecting downtown Cleveland to the

Turnpike through both Interstates 90 and 71, and the Opportunity Corridor Project

linking the world-class center of education, medical, arts and cultural institutions in

Case: 1:15-cv-00822-DAP  Doc #: 7  Filed:  06/01/15  8 of 28.  PageID #: 43



- 3 -

University Circle to the interstate highway system and the Turnpike, funding for which

may not have been available without the Infrastructure Project funding.1

Plaintiff, a resident of northern Ohio, now erroneously challenges the

Commission’s funding for the Infrastructure Projects two years after the Ohio

legislature enacted into Ohio law the Commission’s authority and more than one year

after the toll-rate changes became effective. Plaintiff mistakenly claims that the

Commission’s actions violate the Constitution’s “dormant” Commerce Clause (First –

Third Claims for Relief), the right to interstate and intrastate travel (Fourth and Fifth

Claims for Relief), and the Equal Protection Clause (Seventh Claim for Relief) and that

the Commission is imposing an unlawful tax or user fee (Sixth Claim for Relief).

PLAINTIFF’S ALLEGED FACTS

Since 1956, the Ohio Turnpike has served as an important resource for interstate

and intrastate transportation through the Northern Ohio corridor. (Comp. ¶ 4.) The

Turnpike is almost entirely funded by Turnpike tolls. (Comp. ¶¶ 4-5.) Under the

Infrastructure Program, the Turnpike tolls increased as of January 1, 2014. (Comp. ¶ 8.)

Despite the express statutory authority to the contrary, Plaintiff wrongly contends that

the Commission is impermissibly using the toll increases to fund Infrastructure Projects

because they “are not part of the Turnpike system.” (Comp. ¶ 12.)

On March 20, 2015, Plaintiff sued the Commission in the Cuyahoga County

Court of Common Pleas, claiming that, among other things, the Infrastructure

Program’s increased tolls violate the dormant Commerce Clause of the United States

1 http://blog.cleveland.com/metro/2012/01/post_551.html
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Constitution and the right to travel under the United States Constitution. On April 27,

2015, the Commission timely removed this case to federal court. The Commission now

moves this Court to dismiss Plaintiff’s Complaint because, as set forth below, it fails to

state a claim upon which relief can be granted.

ARGUMENT

I. The Commission is permitted to charge tolls that do not discriminate against
interstate commerce, so Plaintiff’s Commerce Clause claims should be
dismissed.

Plaintiff’s first three claims for relief allege that the Ohio Turnpike’s increased

tolls violate the Commerce Clause of the United States Constitution. The Commerce

Clause, found in Article I, Sec. 8, cl. 3 of the Constitution, empowers Congress “[t]o

regulate Commerce . . . among the several States.” From this express grant of power,

the Supreme Court has “inferred that the Commerce Clause itself imposes certain

implicit limitations on state power.” McBurney v. Young, --- U.S. ----, 133 S.Ct. 1709, 1719

(2013).

The dormant Commerce Clause “prevents states from advancing their own

economic interests by frustrating the movement of articles of commerce into or out of

the state.” LensCrafters, Inc. v. Robinson, 403 F.3d 798, 802 (6th Cir. 2005). The dormant

Commerce Clause “is driven by a concern about economic protectionism.” McBurney,

133 S.Ct. at 1719 (internal quotations omitted). Significantly, it does not prevent States

from charging highway tolls. On the contrary, States “are empowered to develop

uniform, fair and practical standards for [highway tolls].” Evansville-Vanderburgh

Airport Auth. Dist. v. Delta Airlines, Inc., 405 U.S. 707, 715 (1972).
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The United States Supreme Court has long held that “where a state at its own

expense furnishes special facilities for those engaged in commerce, interstate as well as

domestic, it may exact compensation therefor.” Hendrick v. Maryland, 235 U.S. 610, 624

(1915) (rejecting dormant Commerce Clause challenge). Furthermore, “[t]he amount of

the charges and the method of collection are primarily for determination by the state

itself; and so long as they are reasonable and are fixed according to some uniform, fair,

and practical standard, they constitute no burden on interstate commerce.” Id. (citing

cases). As a result, the Supreme Court has “sustained numerous tolls based on a variety

of measures of actual use.” Evansville, 405 U.S. at 715 (citing cases).

All Turnpike users are subject to the same toll schedule and all of the tolls are

reasonable. As a result, the Turnpike tolls do not violate the dormant Commerce

Clause. Furthermore, the Infrastructure Program falls within the market-participant

doctrine, and therefore the program does not violate the dormant Commerce Clause for

this independent reason.

A. The Infrastructure Program is protected by the market-participant
doctrine.

The operation of a toll road is protected from dormant Commerce Clause

scrutiny by the market-participant doctrine. Endsley v. City of Chicago, 230 F.3d 276, 284-

86 (7th Cir. 2000). Under the market-participant doctrine, when a State is acting as a

proprietor or other market participant—as opposed to a market regulator—its activities

are not limited by the dormant Commerce Clause. Hughes v. Alexandria Scrap Corp., 426

U.S. 794, 810 (1976); Reeves, Inc. v. Stake, 447 U.S. 429, 436-439 (1980); White v. Mass.
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Council of Const. Employers, Inc., 460 U.S. 204, 210 (1983). The doctrine permits a State to

impose burdens on commerce “during the course of an ongoing commercial

relationship in which the [State] retain[s] a continuing proprietary interest in the subject

of the contract.” So.-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 99 (1984) (emphasis

added). The State, however, may not impose “downstream restrictions” that limit

private economic activity that “takes place after the completion of the parties’ direct

commercial obligations.” Id. (emphasis added).

A State is acting as a market participant—not a regulator—when using tolls to

generate revenue because doing so does not restrict downstream activity after the

completion of the parties’ direct commercial obligations. Endsley, 230 F.3d at 285. In

Endsley, which is instructive in this action, the plaintiffs sued Chicago claiming that its

use of Chicago Skyway bridge tolls to fund non-Skyway related transportation projects

violated the dormant Commerce Clause. Id. at 278-79. In holding that Chicago was

acting as a market participant and “property owner, using its property to raise money,

not as a regulator” in its operation of the Skyway, the court noted that Chicago:

 Sold revenue bonds to pay for the Skyway’s construction;

 Funds maintenance and operation of the Skyway by charging users a fee;

 Offers drivers access to the highway in exchange for a fee; and

 Funded debt service and maintenance costs when the Skyway was not
generating sufficient revenue.

[Id. at 285.]

In fact, “[n]othing about the City’s efforts to raise revenue by charging a Skyway toll

suggests that it is acting as a market regulator rather than a market participant.” Id. As a
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result, the court held that Chicago “is protected by the market participant doctrine” and

“the district judge correctly dismissed plaintiffs’ Commerce Clause claim.” Id. at 286.

Here, similar facts show that the Commission is acting as a market participant in

its operation of the Ohio Turnpike. Like the Skyway, construction of the Turnpike was

funded through revenue bonds issued by the Commission.2 In addition, the

Commission funds maintenance and operation of the Turnpike by charging users a fee.

(Comp. ¶ 5.) And the Commission offers drivers access to the Turnpike in exchange for

a fee. (Id.) Moreover, the toll schedule does not contain any downstream restrictions

that affect users after they leave the Turnpike. Thus, like Chicago in Endsley, the

Commission is acting as a property owner, using its property to raise money, not as a

regulator compelling specific behavior. The Commission is therefore protected by the

market-participant doctrine, and Plaintiff’s dormant Commerce Clause claims should

be dismissed.

One circuit court has declined to follow Endsley, holding that an entity is not

acting as a market participant in operating a toll road because “building and

maintaining roads is a core governmental function.” Selevan v.N.Y. Thruway Auth., 584

F.3d 82, 93 (2d Cir. 2009). Selevan, however, ignored the fact that courts have long

recognized “the operation of private toll roads as legitimate economic activity.”

Endsley, 230 F.3d at 284-85. Significantly, the court ultimately held that the tolls at issue

in Selevan did not violate the dormant Commerce Clause. Selevan v. N.Y. Thruway Auth.,

711 F.3d 253 (2013) (“Selevan II”).

2 http://www.ohioturnpike.org/about-us/history
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In Hughes, when determining that the State was acting as a market participant,

the Supreme Court noted that the plaintiffs could withdraw from the program “should

they decide that the benefits they receive from it do not justify the annual license fee.”

426 U.S. at n. 20. Similarly here, drivers (such as Plaintiff) who decide that the benefits

they receive from the Ohio Turnpike do not justify the increased tolls are free to use

other competing roads and highways not subject to the tolls, such as Ohio State Route 2

or 20 or 303. So under the Hughes analysis, the Commission is a market participant

entitled to the protection of the market-participant doctrine. Plaintiff’s dormant

Commerce Clause claims (Counts 1 – 3 of the Complaint) therefore fail.

B. The Commission is permitted to charge tolls that are uniformly applied
and do not further economic protectionism.

Under the dormant Commerce Clause, States are still empowered to charge tolls

based on uniform standards for special facilities furnished to those engaged in interstate

and intrastate commerce. Evansville, 405 U.S. at 715. “State laws violate the dormant

Commerce Clause if they mandate differential treatment of in-state and out-of-state

economic interests that benefits the former and burdens the latter.” Granholm v. Heald,

544 U.S. 460, 472 (2005) (internal quotations omitted). The dormant Commerce Clause

“is driven by a concern about economic protectionism—that is, regulatory measures

designed to benefit in-state economic interests by burdening out-of-state competitors.”

McBurney, 133 S.Ct. at 1719 (internal quotations omitted). “The ‘common thread’

among those cases in which the Court has found a dormant Commerce Clause violation

is that ‘the State interfered with the natural functioning of the interstate market either
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through prohibition or through burdensome regulation.’” Id. at 1720 (quoting Hughes,

426 U.S. at 806).

Plaintiff does not complain that the Commission’s toll schedule interferes with

the natural functioning of the interstate market. In addition, because the same toll

schedule applies uniformly to both Ohio and non-Ohio users of the Turnpike, the

Commission’s toll rates cannot be said to benefit in-state economic interests by

burdening out-of-state competitors. Therefore, the Commission’s Infrastructure

Program does not fit the “common thread” of cases that violate the dormant Commerce

Clause.

Courts evaluating whether toll-road programs run afoul of the dormant

Commerce Clause have used the Supreme Court’s three-part test applied in upholding

analogous airline fees in Northwest Airlines, Inc. v. County of Kent, Mich., 510 U.S. 355, 369

(1994). Under Northwest Airlines, a toll does not violate the dormant Commerce Clause

“if it (1) is based on some fair approximation of use of the facilities, (2) is not excessive

in relation to the benefits conferred, and (3) does not discriminate against interstate

commerce.” 510 U.S. at 369. This test was adapted from the Supreme Court’s ruling

upholding airline fees in Evansville, which was based on the Court’s review of its cases

sustaining numerous tolls. Northwest Airlines, 510 U.S. at 369; Evansville, 405 U.S. at 715-

17. The Sixth Circuit has not adopted the Northwest Airlines test for a review of turnpike

tolls, but the Infrastructure Program meets that test.

Because discrimination against interstate commerce results in a per se violation

of the dormant Commerce Clause, courts generally address the third prong first. Angus
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Partners, LLC v. Walder, 52 F. Supp.3d 546, 560 (S.D.N.Y. 2014). Programs that “treat in-

state private business interests exactly the same as out-of-state ones, do not discriminate

against interstate commerce for purposes of the dormant Commerce Clause.” United

Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mgt. Auth., 550 U.S. 330, 345 (2007)

(internal quotations omitted). The tolls charged to all users of the Ohio Turnpike are

not discriminatory and the increase of tolls are also not discriminatory because the

increase was uniform to all Turnpike users. Therefore, the Turnpike’s tolls and the

increase of tolls both pass the third prong of the Northwest Airlines test.

Here, the Complaint does not allege that out-of-state business interests are

treated any differently from in-state ones. In fact, the Commission’s toll schedule does

not distinguish between in-state and out-of-state users of the Ohio Turnpike. In other

words, in-state users of the Turnpike and out-of-state users are treated exactly the same

under the Commission’s toll schedule and pay pursuant to the same toll schedule. The

Commission’s Infrastructure Program therefore does not discriminate against interstate

commerce for purposes of the dormant Commerce Clause.

Turning to the first Northwest Airlines factor, a toll or fee must “be based on some

fair approximation of the use of the facilities.” 510 U.S. at 369. This factor is rather

deferential because a state’s fee allocation “will pass constitutional muster, even though

some other formula might reflect more exactly the relative use of the state facilities by

individual users.” Evansville, 405 U.S. at 717.

Under this factor, “it is the amount of the [toll], not its formula, that is of central

concern.” Id. at 716. Plaintiff, however, quite conveniently never alleges the amount of
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the tolls (or the amount of the toll increase) that she is charged. Instead, Plaintiff

complains that the Infrastructure Program “seeks to raise at least $930 million that will

fund non-Turnpike endeavors.” (Comp. ¶ 31.) But in Angus, the court held that tolls

which generated $940 million in surpluses annually were based on a fair approximation

of use. 52 F. Supp.3d at 568. There, the court noted that “[t]he standard is one of

reasonableness,” and the court refused “to substitute its judgment for that of the

legislature or managers of the . . . transportation system.” Id. If $940 million in annual

surpluses is reasonable, then certainly the Infrastructure Program’s raising $930 million

through toll increases approximating the historical rate of inflation for goods and

services under the consumer price index must also be reasonable. Plaintiff therefore

cannot establish that the Infrastructure Program’s tolls are not a fair approximation of

use, and this Court should not accept as true the factually unsupported legal

conclusions and unwarranted factual inferences contained in the Complaint.

Commercial Money Ctr., Inc. v. Illinois Union Ins. Co., 508 F.3d 327, 336 (6th Cir. 2007).

Finally, the second Northwest Airlines factor requires that a toll not be “excessive

in relation to the benefits conferred.” 510 U.S. at 369. This factor does not require a

perfect fit between the toll and the benefit conferred; it simply requires reasonableness.

Selvan II, 711 F.3d at 260. In addition, tolls are permitted to include “proper margins

when taking into consideration the benefits conferred.” Angus, 52 F. Supp.3d at 568-69.

Plaintiff fails to plead any fact in support of the second Northwest Airlines factor.

Instead, Plaintiff attempts to change the burden of proof analysis by alleging that

“[w]ith respect to all of the infrastructure projects that the increased tolls will be
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funding, Turnpike users will receive no greater benefit from those projects than other

motorists in Ohio.” (Comp. ¶ 28.) But that is not the standard for determining whether

a fee or toll is valid. The benefits of a fee or toll need not “redound lopsidedly to those

who pay that fee or toll.” Janes v. Triborough Bridge & Tunnel Auth., 977 F. Supp.2d 320,

342 (S.D.N.Y. 2013). “The benefits that flow to non-customers do not diminish the

benefits received by those who pay the . . . tolls.” Angus, 52 F. Supp.3d at 570. The fact

that non-tollpayers benefit from the infrastructure projects “is not itself evidence that

[tollpayers] did not benefit reasonably from [the projects].” Id. Thus, Plaintiff’s

allegation that Turnpike users receive no greater benefit from the Infrastructure

Program than other Ohio motorists (Comp. ¶ 28) is not sufficient to establish that the

Infrastructure Program results in excessive tolls violating the dormant Commerce

Clause.

Plaintiff therefore fails to allege that the Infrastructure Program contravenes any

of the Northwest Airlines test’s three prongs for examining claims under the dormant

Commerce Clause. Consequently, even if the Court were to hold that the Northwest

Airlines test applies to turnpike tolls, Plaintiff’s Complaint still fails to allege a violation

of the dormant Commerce Clause. The first three claims for relief should accordingly

be dismissed.

II. The Commission is permitted to charge travelers a toll, so Plaintiff’s right-to-
interstate-travel claim should be dismissed.

Courts generally hold that, without more, “minor burdens impacting interstate

travel, such as toll roads, do not constitute a violation of that right [to interstate travel].”
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Miller v. Reed, 176 F.3d 1202, 1205 (9th Cir. 1999). Furthermore, the Supreme Court has

recognized three components to the right to interstate travel: “the right of a citizen of

one State to enter and to leave another State, the right to be treated as a welcome visitor

rather than an unfriendly alien when temporarily present in the second State, and, for

those travelers who elect to become permanent residents, the right to be treated like

other citizens of that State.” Saenz v. Roe, 526 U.S. 489, 500 (1999). None of these three

considerations are alleged or even implicated by Plaintiff in her Complaint for the

simple reason that the Commission’s Infrastructure Program does not violate the U.S.

Constitution, the Ohio Constitution, or any user’s right to interstate travel in any way.

The first Saenz component protects the right to cross state borders. Id. A

regulation that does not impose an obstacle to entry into a State does not directly impair

the exercise of the right to free interstate movement and therefore does not run afoul of

this first component. Id. at 501. Here, Plaintiff makes no allegation—nor could she—

that the Commission’s Infrastructure Program interferes with the right of a citizen of

one State to enter and to leave another State. The Commission’s Infrastructure Program

does not violate this first component because it does not impose an obstacle to entry

into Ohio. Put differently, the tolls do not prevent people from entering into Ohio.

The second component—the right to be treated as a welcome visitor when

temporarily in another State—arises out of Article IV, § 2 of the Constitution’s

Privileges and Immunities Clause. Saenz, at 501. The protections of the Clause “are not

absolute, but the Clause does bar discrimination against citizens of other States where

there is no substantial reason for the discrimination beyond the mere fact that they are
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citizens of other States.” Id. at 502. Here, Plaintiff’s Complaint contains no allegation

that the Commission’s Infrastructure Program interferes with any person’s right to be

treated as a welcome visitor when temporarily in Ohio. To the contrary, the same toll

schedule applies to both Ohio citizens and citizens of other States. The Commission’s

Infrastructure Program therefore does not discriminate against non-citizens of Ohio, so

the second component is not implicated by the facts alleged in Plaintiff’s Complaint.

The third aspect of the right to travel entitles “newly arrived citizens to the same

privileges and immunities enjoyed by other citizens of the same State.” Id. at 502. Here,

the Complaint again fails to contain any factual content that even remotely addresses

this element. The Commission’s toll schedule recognizes no distinctions based on how

long someone has been a citizen of Ohio—all Ohioans and non-citizens alike are subject

to the same toll schedule. Thus, the Infrastructure Program also does not run afoul of

the third aspect of the right to travel. Because Plaintiff does not make any allegations

that the Infrastructure Program violates any of the three components of the right to

travel, Plaintiff’s claim fails as a matter of law.

Plaintiff’s claim also fails under a strict reading of decisions from the Sixth

Circuit, which has said that “[a] state law implicates the right to travel when it actually

deters travel, when impeding travel is its primary objective, or when it uses a

classification that serves to penalize the exercise of the right.” League of United Latin Am.

Citizens v. Bredesen, 500 F.3d 523, 535 (6th Cir. 2007) (citing Attorney Gen’l of New York v.

Soto-Lopez, 476 U.S. 898, 903 (1986)). Plaintiff does not allege in her Complaint that the

Infrastructure Program actually deters travel, nor is the program intended to impede
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interstate travel. On the contrary, the Commission is subject to market forces of supply

and demand, and must remain competitive to avoid the diversion of traffic to alternate

routes and to maintain a sufficient amount of travel on the Ohio Turnpike to generate

enough revenue to support its maintenance and operations. Moreover, consistent with

its statutory purpose, the Infrastructure Program as a whole is designed to facilitate

interstate travel throughout northern Ohio via improved highways, motorways, exits

and entrances, and other infrastructure having a nexus with the Turnpike.

The Infrastructure Program does not “use[ ] a classification that serves to

penalize the exercise of the right.” Bredesen, 500 F.3d at 535. This indirect manner of

burdening the right to travel restricts “state laws that, by classifying residents according

to the time they established residence, resulted in the unequal distribution of rights and

benefits among otherwise bona fide residents.” Soto-Lopez, 476 U.S. at 903. In that

regard, this factor is similar to the Saenz framework’s third component underpinning

the right to interstate travel, which entitles “newly arrived citizens to the same

privileges and immunities enjoyed by other citizens of the same State.” 526 U.S. at 502.

The Commission’s Infrastructure Program does not contain a durational residency

requirement at all. Again, all Ohioans—regardless of the duration of their residency—

are subject to the same toll schedule.

In sum, whether analyzed under the Supreme Court’s three-component

framework from Saenz or the Sixth Circuit’s Bredesen test, the Commission’s

Infrastructure Program does not violate the right to interstate travel. Plaintiff’s

interstate-travel claim should therefore be dismissed.
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III. No court has recognized a right to intrastate travel in the Ohio Constitution, so
Plaintiff’s intrastate-travel claim should be dismissed.

In her Fifth Claim for Relief, Plaintiff alleges that the tolls charged under the

Infrastructure Program violate the right to intrastate travel under the Ohio Constitution.

(See Comp. ¶¶ 72-75.) She, however, fails to identify any section of, much less quote

any language from, the Ohio Constitution that provides the foundation of this

purported right. The basis for this failure is clear: the Ohio Constitution provides for no

such right, and the Commission is not aware of any case recognizing a right to intrastate

travel under the Ohio Constitution. Plaintiff’s Fifth Claim for Relief therefore fails to

state a claim upon which relief can be granted.

While no express right to travel within the State of Ohio appears in the Ohio

Constitution, the Sixth Circuit and the Ohio Supreme Court have recognized a right to

intrastate travel under the U.S. Constitution. Johnson v. Cincinnati, 310 F.3d 484, 495 (6th

Cir. 2002); State v. Burnett, 93 Ohio St.3d 419, 426, 755 N.E.2d 857 (2001). To the extent

Plaintiff purports to assert a federal right to intrastate travel, the claim still fails.

The federal right to intrastate travel “is a right to travel locally through public

spaces and roadways.” Johnson, 310 F.3d at 495. The right “is fundamentally one of

access.” Id. The right, however, does not encompass the right to access particular

government property such as the Ohio Turnpike. Ritchie v. Coldwater Cmty. Sch., 947 F.

Supp.2d 791, 818 (W.D. Mich. 2013). Rather, it “protects the right to move from place to

place.” Hannemann v. S. Door County Sch. Dist., 673 F.3d 746, 757 (7th Cir. 2012).
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In Johnson, the plaintiffs were barred from each and every public space and

roadway in the neighborhood which was declared a drug-exclusion zone. Id. at 503.

The Johnson court held that city ordinance invalid because it excluded individuals

arrested for a drug offense from the “public streets, sidewalks, and other public ways”

of certain “drug-exclusion zones.” 310 F.3d at 487. That ordinance violated the right to

travel “[b]y blocking affected individuals access to an entire metropolitan

neighborhood.” Id. But that invalid city ordinance is not analogous to Plaintiff’s case.

Here, Plaintiff has not alleged—nor can she—that the Ohio Turnpike is the only

way to travel from one location to another. In addition, unlike the ordinance at issue in

Johnson, the Commission’s Infrastructure Program does not block Plaintiff from

accessing or travelling to any neighborhood or other location in Ohio. It does not even

exclude Plaintiff from the Ohio Turnpike. She simply must pay a slightly increased toll

for access, and minor burdens such as toll roads (let alone a slight increase in tolls) are

generally not considered a violation of the right to travel. See Miller, 176 F.3d at 1205

(toll roads do not violate right to interstate travel). The Commission’s Infrastructure

Program therefore does not interfere with even Plaintiff’s federal right to intrastate

travel, rather Infrastructure Projects facilitate that right. As a result, her Fifth Claim for

Relief should be dismissed regardless of the basis of her alleged right to intrastate

travel.
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IV. The tolls at issue are expressly authorized by Ohio law, so Plaintiff’s
unlawful-tax-or-user-fee claim should be dismissed.

Plaintiff’s Sixth Claim for Relief asserts that the tolls constitute an “Unlawful Tax

or User Fee Under Ohio Law.” The challenged tolls, however, cannot be unlawful

under Ohio law because they are expressly authorized under R.C. Chapter 5537, as

amended by H.B. 51. In fact, the Commission’s decision setting tolls “is not subject to

supervision, approval, or regulation,” and its decision to fund an Infrastructure Project

“is conclusive and incontestable” as a matter of Ohio law. R.C. 5537.13(D); R.C.

5537.18(C).

R.C. Chapter 5537 “shall be liberally construed to effect the purposes thereof.”

R.C. 5537.23. Chapter 5537 authorizes the Commission to “[i]ssue revenue bonds . . . for

the purpose of paying any part of the cost of constructing any one or more . . .

infrastructure projects.” R.C. 5537.04(A)(7). The Commission is also authorized to

“[p]rovide the infrastructure funds to pay the cost or a portion of the cost of

infrastructure projects . . . .” R.C. 5537.03(B). Infrastructure projects, in turn, include

“any public express or limited access highway, super highway, or motorway . . . that is

constructed or improved, in whole or in part, with infrastructure funding.” R.C.

5537.01(C) (emphasis added). While infrastructure projects must have a

“transportation-related nexus with and relationship to the Ohio turnpike system and

the Ohio turnpike and infrastructure system,” the Commission’s determination that a

project satisfies that requirement “is conclusive and incontestable.” R.C. 5537.18(C). See

also R.C. 5537.03(B).
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Furthermore, R.C. 5537.13 even grants the Commission broad discretion in

setting tolls. Section 5537.13(A) permits the Commission to “fix, revise, charge, and

collect tolls for each turnpike project.” In fact, the Commission is required to set tolls

that are sufficient to pay, among other things, “[a]ny unpaid bond service charges on

outstanding bonds . . . .” R.C. 5537.13(C)(2)(b). Tolls, however, “are not subject to

supervision, approval, or regulation by any state agency other than the [Commission].”

R.C. 5537.13(D).

In short, the Commission is authorized to provide funds for any public highway

or motorway—and to use tolls to pay for service charges on the bonds that generate

those funds—so long as the Commission determines that the project is sufficiently

related to the Ohio turnpike and infrastructure system. That is precisely what the

Commission has done here. Indeed, the Complaint never alleges that the Commission

failed to determine that the challenged projects were related to the turnpike and

infrastructure system. Significantly, in any event, the Commission’s determination “is

conclusive and incontestable.” R.C. 5537.18(C). The tolls therefore were properly

authorized under Ohio law, and Plaintiff’s Sixth Claim for Relief must be dismissed.

V. The Commission’s toll program bears a rational relationship to the legitimate
government interest of facilitating funding for highway improvements, so
Plaintiff’s Equal Protection claim should be dismissed.

Plaintiff’s final claim for relief challenges the Commission’s toll program based

on the “right to Equal Protection guaranteed under Section 2, Article I of the Ohio

Constitution and the Fourteenth Amendment of the United States Constitution.”

(Comp. ¶ 90.) Equal Protection claims under the Ohio Constitution and the Fourteenth
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Amendment of the U.S. Constitution are governed by essentially the same standards.

Wedgewood Ltd. P’ship I. v. Twp. of Liberty, Ohio, 456 F. Supp.2d 904, 939 (S.D. Ohio 2006).

A state action that does not implicate a plaintiff’s fundamental rights and does not

target a suspect class will withstand an Equal Protection challenge “so long as it bears a

rational relationship to a legitimate government interest.” Olympic Arms v. Buckles, 301

F.3d 384, 388 (6th Cir. 2002). As set forth above, no fundamental right or suspect class is

at issue here, so this rational-basis test applies. (See Section I – III; Comp. ¶ 88).

A program “will be considered constitutional under rational-basis review if there

is ‘any conceivable state of facts that could provide a rational basis for’ it.” Id. at 503-04

(quoting FCC v. Beach Commc’ns, 508 U.S. 307, 313 (1993)). The rational-basis standard

“is highly deferential; courts hold statutes unconstitutional under this standard of

review only in rare or exceptional circumstances.” Doe v. Mich. Dept. of State Police, 490

F.3d 491, 501 (6th Cir. 2007). Courts have held that using tolls to facilitate funding for

highway improvements is a legitimate governmental interest that survives rational-

basis review. Yerger v. Mass. Turnpike Auth., 395 Fed. Appx. 878, 884 (2010). Here, one

of the purposes of the Commission’s toll program is to facilitate funding for highway

improvements. (See Section IV.) The Commission’s toll program therefore satisfies the

rational-basis test, and Plaintiff’s Equal Protection Claim must be dismissed.

CONCLUSION

For the foregoing reasons, Plaintiff’s Complaint fails to state a claim upon which

relief can be granted and should be dismissed under Federal Civil Rule 12(b)(6).
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