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I. Issue Presented 

Should the Court issue an affirmative injunction mandating that the U.S. Army Corps of 

Engineers (“Corps”) incur additional costs exceeding $1.2 million to dredge and dispose of 

sediment from the Cuyahoga River Federal navigation channel, when the State has not shown a 

likelihood of success on its claim that the Corps has any legal duty to do either, has not shown 

irreparable harm, and has not shown that the balance of harms or the public interest favor an 

injunction.  

II. Introduction and Summary of Argument  

The State’s emergency motion asks for mandamus relief that is not authorized in an 

action for judicial review brought under the Administrative Procedure Act (“APA”): a Court 

order requiring dredging of a mile of a river, at a cost of $1,283,300 to the Federal government.  

The State’s motion cites to no case in which a court has ever ordered comparable relief.  As 

demonstrated below, the relief the State seeks—remarkable even within a class of orders that is 

already “extraordinary”—goes beyond anything the APA authorizes.  And it does so despite the 

fact that the State itself has two options that would obviate the need for litigation.  The State 

could issue a water quality certification that allows the Corps to dredge the upper (“sixth”) mile 

of the Cuyahoga River federal navigation channel and deposit sediment in a section of Lake Erie 

six miles from the shoreline.  This disposal method, “open lake placement,” is regularly used at 

other commercial and recreational harbors along Lake Erie, and the Corps’ top scientists have 

found based on recent, extensive scientific testing of sediment in the upper mile that its use here 

would comply with all environmental standards.  Alternatively, the State could pay for—or 

persuade a third party to pay for—the costs of the disposal method it prefers: placement of this 

sediment in large embankments along the shore of the lake (“confined disposal facilities” or 
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“CDFs”).  Although the State would prefer disposal in CDFs, the Corps has determined their use 

here to be unnecessary and hence, a prohibited use of the agency’s limited appropriations to 

perform dredging in rivers and harbors throughout the country.   

Despite its ability to accomplish the relief it seeks without litigation the State not only 

moves this Court for an emergency injunction, but does so without citing a single statute or 

regulation that establishes any mandatory duty for the Corps to dredge the Upper Cuyahoga 

River channel, or dredge it in the manner the State deems best.  Contrary to what the State 

asserts, cases uniformly establish that the Corps has substantial—and indeed, unreviewable—

discretion in dredging the rivers and harbors of United States’ navigable waters.  But even if the 

Corps’ discretion under its statutory authorities does not preclude judicial review, it forecloses 

any finding of a specific and clear-cut ministerial duty that the Corps is “required to take.”  

Because an affirmative, mandatory injunction to dredge is not proper under the APA, the State is 

unlikely to succeed on the merits of this claim. 

Even if this Court were to find that any of the Water Resource Development Act 

(“WRDA”) provisions that the State cites provides a basis to compel dredging by the Corps to 

promote navigational interests, the State still has not established any likelihood that it will 

succeed in showing that such dredging must be done in the manner the State prefers and at the 

Corps’ expense.  To resolve this issue, which the State has not even briefed, the Court would 

have to make additional findings to decide whether the Corps’ Federal Standard determination – 

which prevents the Corps from underwriting the costly and unnecessary sediment disposal 

method of the State’s choice – was arbitrary and capricious, without the benefit of the full 

administrative record that is the basis for the Court’s review.  If the Court upholds the Federal 

Standard determination, this would sustain the Corps’ decision, consistent with the Clean Water 
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Act (“CWA”) and Coastal Zone Management Act (“CZMA”), that the sixth-mile sediment is 

suitable for disposal in Lake Erie and confirm that the Corps may not expend federal funds to 

dispose of the sediment in a more costly manner.   

The State’s challenge to the Corps’ Federal Standard determination is based on thorough, 

highly technical sediment sampling and analyses by government scientists at the Army Engineer 

Research and Design Center.  If the Court were to reach this claim, the State has the burden of 

showing that these conclusions were “arbitrary and capricious” in an area where judicial 

deference is at its apex: the Corps’ application of its scientific expertise. The State is unlikely to 

prevail on the merits of this claim either.      

The State has also failed to show that it meets the high burden for injunctive relief.  The 

alleged harm to the State is not immediate and it is not irreparable, since the State can simply pay 

money to avoid it.  The harm to the Corps from  a finding that it may be required to dredge or 

conduct costly and unjustified disposal activities that  could  subject it to litigation throughout 

the country and threaten its ability to make decisions about how to prioritize and allocate its 

appropriations based on economic, environmental, and engineering considerations.  CDF 

disposal, when not warranted, harms the public interest through the financial and environmental 

costs of these large and costly facilities; as Congress has recognized, their capacity must be used 

judiciously “such that the need for new dredged material disposal areas is kept to a minimum.” 

33 U.S.C. § 419a.  Because the State has not met its burden of showing that any of these factors 

favor an injunction, the Court should deny the State’s motion. 

III. Statement of Facts 

The State’s Complaint and motion for injunctive relief centers on a dispute between it 

and the Corps regarding the proper manner to dispose of a portion of the sediment that has 
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collected in the uppermost mile of the Cuyahoga River navigation channel if dredging proceeds 

during the 2015 dredging season.  See Compl. for Decl. J. & Injunctive Relief ¶¶ 1-2, 4, 6, ECF 

No. 1 (“Compl.”).  The Corps, relying on extensive scientific testing, see generally Pls.’ Ex. B-2, 

has determined that the sediment is suitable for disposal in a designated area of Lake Erie and, 

therefore, selected this “open lake” disposal alternative to comply with the Federal Standard 

regulations that require it to pursue the lowest cost disposal alternative that is consistent with 

sound engineering practices and environmental standards.  See 33 C.F.R. § 335.7.  Second Decl. 

of Karl D. Jansen, LTC dated May 4, 2015, ¶¶ 13 (the “Second Jansen Decl.”); Pls.’ Ex B-2 

(Finding of No Significant Impact (“FONSI”) for open-lake placement).1  The Ohio EPA, 

however, disagrees with this approach and has denied the Corps a state water quality certification 

for open-lake disposal.  The State, instead, is attempting to mandate that the sediment be 

disposed of in CDFs at a much greater cost—a cost it is not willing to share.  See Pls.’ Ex. A-3; 

Second Jansen Decl. ¶¶ 14-17.  At this juncture, the Corps has already agreed to refrain from 

disposing of the disputed sediment in Lake Erie, but the Corps’ regulations prevent it from 

undertaking the more costly disposal method preferred by the State.  See 33 C.F.R. §§ 335.7, 

337.2; Second Jansen Decl. ¶ 16.  Unless a non-federal source is willing pay the added expense 

of the State’s preferred disposal method, the Corps is prohibited by a federal regulation from 

proceeding as the State requests.  See Second Jansen Decl. ¶¶ 12, 15-17.  If the State or another 

non-federal sponsor were to provide the funds necessary to pay for the State’s preferred disposal 

method, the Corps would conduct the full scope of dredging, and there would be no controversy 

before this Court.  Second Jansen Decl. ¶ 16. 

  

                                                 
1 Except as otherwise noted by citation to a specific document within Pls.’ Ex. B-2, citations to page numbers in 
Pls.’ Ex. B-2 are to the pagination found in the lower right hand corner throughout the document. 
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IV. Legal Standards 

A. Standards for Injunctive Relief Under Rule 65 

The State bears the burden of showing that it is entitled to a preliminary injunction.  

Jones v. Caruso, 569 F.3d 258, 265 (6th Cir. 2009).   “A preliminary injunction is an 

extraordinary remedy never awarded as of right.”  Winter v. Natural Res. Def. Council, 555 U.S. 

7, 24 (2008).  It has been characterized as “one of the most drastic tools in the arsenal of judicial 

remedies,” which should not be extended to cases which are doubtful or do not come within 

well-established principles of law. Am. Civ. Liberties Union of Ky. v. McCreary Cnty., Ky., 354 

F.3d 438, 444 (6th Cir. 2003) (internal quotation marks and citation omitted). The purpose of a 

preliminary injunction is to maintain the relative positions of the parties until proceedings on the 

merits can be conducted.  Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).  Preliminary 

injunctive relief, however, should “be applied only in the limited circumstances which clearly 

demand it.” Leary v. Daeschner, 228 F.3d 729, 739 (6th Cir. 2000).      

A court should consider four factors when determining whether to grant a preliminary 

injunction: (1) whether the plaintiff has shown a substantial likelihood of success on the merits; 

(2) whether the moving party will suffer irreparable harm without the issuance of the injunction; 

(3) whether the injunction will cause substantial harm to others; and (4) whether the injunction 

advances the public interest.  Jones, 569 F.3d at 265.  “These factors are not prerequisites but are 

factors that are to be balanced against each other.”  Overstreet v. Lexington-Fayette Urban Cnty. 

Gov’t, 305 F.3d 566, 573 (6th Cir. 2002).2  However, a finding that there is no likelihood of 

irreparable harm or no likelihood of success on the merits can prove fatal to the request for 

                                                 
2 The standards governing the issuance of a temporary restraining order are the same for those for the issuance of a 
preliminary injunction, Ohio Republican Party v. Brunner, 543 F.3d 357, 361 (6th Cir. 2008), except that a 
temporary restraining order should not be issued in the absence of a true emergency. 
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preliminary injunction. Winter, 555 U.S. at 22; Gonzales v. Nat'l Bd. of Med. Exam'rs, 225 F.3d 

620, 625 (6th Cir. 2000). 

B. The Administrative Procedure Act 

The United States and its agencies are immune from suit except to the extent Congress 

has waived sovereign immunity.  See United States v. Sherwood, 312 U.S. 584, 586 (1941).   

Such a waiver must be construed “strictly in favor of the sovereign” and not enlarged “beyond 

what the language requires.”  Library of Congress v. Shaw, 478 U.S. 310, 318 (1986).  The 

Administrative Procedure Act (“APA”)), 5 U.S.C. § 551, et seq., provides the only potentially 

applicable waiver in this case and accordingly, all six claims asserted by the State in its 

Complaint seek relief under the APA. See Compl. at ¶ 5, 140-201.3  

The APA authorizes judicial review of final agency action for which there is no other 

adequate remedy.  Id. § 704.  However, the APA exempts from judicial review action that is 

“committed to agency discretion by law.” Id. § 701(a)(2).  The Supreme Court has explained that 

this exception applies where “statutes are drawn in such broad terms that in a given case there is 

no law to apply.” Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 410 (1971) (quoting S. 

Rep. No. 752, 79th Cong., 1st Sess., 26 (1945)). Where a “statute is drawn so that a court would 

have no meaningful standard against which to judge the agency’s exercise of discretion,” judicial 

review is precluded.  Heckler v. Chaney, 470 U.S. 821, 830 (1985); Stew Farm, Ltd. v. Natural 

  

                                                 
3 The State must invoke the APA because none of the federal statutes it relies upon – the National Environmental 
Policy Act (“NEPA”), the CZMA, various Water Resources Development Acts (“WRDA”), or the CWA – provides 
a private right of action to seek judicial review of the Corps’ administrative decisions.  See Friends of Tims Ford v. 
Tenn. Valley Auth., 585 F. 3d 955, 967 n.3 (6th Cir. 2009) (“NEPA does not authorize a private right of action but 
judicial review is granted through the APA”);  Kentuckians for the Commonwealth v. U.S. Army Corps of Eng’rs, 
746 F. 3d 698 (6th Cir. 2014) (review of Corps’ decision under the CWA and NEPA under the APS’s arbitrary and 
capricious standard); George v. N.Y.C. Dep’t of City Planning, 436 F.3d 102, 103 (2d Cir. 2006) (no private right of 
action under the CZMA).  The State has not raised its NEPA claim in the motion now before the Court. 
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Resources Conservation Serv., 767 F. 3d 554, 559 (6th Cir. 2014) (challenged action 

unreviewable where “[t]he cited provisions . . . simply do not provide a meaningful standard 

against which a court can judge the agency's action”).   

1. Scope of Review Under the APA 

The APA authorizes review of agency action in two scenarios, and the type of action 

challenged determines what remedies are available.  First, the APA permits a court to “compel 

agency action unlawfully withheld or unreasonably delayed.”  5 U.S.C.  § 706(1).  The Supreme 

Court has clarified the narrow scope of this provision: “the only agency action that can be 

compelled . . . is action legally required.”  Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 

63 (2004) (“SUWA”).  The Court explained in SUWA that the APA “carried forward the 

traditional practice” in which the “mandamus remedy was normally limited to enforcement of ‘a 

specific, unequivocal command,’ the ordering of a ‘precise, definite act . . . about which [an 

official] had no discretion whatever.’” Id. (alterations in original, citations omitted)). 

Second, the APA permits a court to review agency action that is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).  The 

remedy for a violation of this subsection is for the court to “set aside” the decision and remand it 

to the agency.  See FPC v. Idaho Power Co., 344 U.S. 17, 20 (1952) (“[T]he function of the 

reviewing court ends when an error of law is laid bare. At that point the matter once more goes to 

the [agency] for reconsideration”); PPG Indus., Inc. v. United States, 52 F.3d 363, 365 (D.C. Cir. 

1995) (when a court determines that an agency made an error of law, the court’s inquiry ends; 

the case must be remanded to the agency for further action).   Relief under the APA focuses on 

the challenged decision, not on the agency’s activities as a whole.  See Florida Power & Light 

Co. v. Lorion, 470 U.S. 729, 744 (1985).   
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The APA also confines the appropriate scope of judicial review to the administrative 

record compiled by the agency at the time its decision was made.  5 U.S.C. § 706; Latin 

Americans for Soc. and Econ. Dev. v. Adm’r of Fed. Highway Admin., 756 F.3d 447, 464 (6th 

Cir. 2014).  The “focal point for judicial review should be the administrative record already in 

existence, not some new record made initially in the reviewing court.”  Kroger Co. v. Reg’l 

Airport Auth. of Louisville & Jefferson Cnty, 286 F.3d 382, 387 (6th Cir. 2002).   

2. Standard of Review Under the APA 

The Court’s evaluation of the State’s likelihood of success on the merits must account for 

the deferential standard of judicial review under the APA: agency action will not be set aside 

unless it is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”  5 U.S.C. § 706(2)(A); see Ky. Waterways Alliance v. Johnson, 540 F.3d 466 (6th Cir. 

2008) (deferential standard of review).   

This arbitrary and capricious standard “is a narrow one,” and prohibits the Court from 

substituting its judgment for that of the agency.  Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm 

Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see St. Marys Cement v. EPA, 782 F.3d 280, 285 

(6th Cir. 2015).  Rather, the Court must consider whether the agency’s decision “was based on a 

consideration of the relevant factors and whether there has been a clear error of judgment.”  

Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 285 (1974); see Ky. Res. 

Council v. EPA, 467 F.3d 986, 991 (6th Cir.  2006).  Although a court must conduct a “searching 

and careful” inquiry, the reviewing court may not set aside agency action so long as the agency 

has considered the relevant factors and articulated a rational connection between the facts found 

and the choice made.  Bowman Transp., 419 U.S. at 285-86; Greenbaum v. EPA, 370 F.3d 527, 

542 (6th Cir. 2004).  
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An agency’s factual findings are likewise entitled to substantial deference, and should be 

upheld as long as they are supported by the administrative record, even if there are alternative 

findings that could also be supported by that record.  See Ark. v. Okla., 503 U.S. 91, 110-13 

(1992).  A court must “be at its most deferential” when reviewing an agency’s exercise of its 

technical and scientific expertise.  See Ky. Res. Council, Inc. v. EPA, 467 F.3d 986, 991 (6th Cir. 

2006).   

An agency’s interpretation of its own regulations is “controlling” unless “plainly 

erroneous or inconsistent with the regulation.”  Auer v. Robbins, 519 U.S. 452, 461 (1997); 

Kentuckians for the Commonwealth, 746 F.3d at 708 n.3.  Deference is particularly warranted 

where a regulation concerns a “complex and highly technical regulatory program.”  Atrium 

Medical Ctr. v. U.S. Dep’t of Health and Human Servs., 766 F.3d 560, 568 (6th Cir. 2014).  

V. The State Has Not Made the Necessary Showing to Obtain Injunctive Relief. 
 
A. The State Has Not Shown a Likelihood of Success on the Merits.  

 
“In order to establish a likelihood of success on the merits of a claim, a plaintiff must 

show more than a mere possibility of success.” Six Clinics Holding Corp., II v. Cafcomp Sys., 

119 F.3d 393, 402 (6th Cir. 1997).  In this case, the State cannot show a likelihood of success or 

even a serious question going to the merits of the litigation. 

The State’s request in this APA lawsuit for an order requiring the Corps to dredge a mile 

of river and 135,000 cubic yards of sediment—immediately—and dispose of the sediment in 

facilities that will cost the Federal government close to 1.3 million dollars appears to be 

unprecedented.   But as courts have repeatedly recognized in tort cases, decisions concerning 

whether to dredge and what to do with dredged materials lie within the discretion of the Corps. 

See Can. Pacific (Berm.) Ltd v. United States, 534 F.2d 1165, 1171 (5th Cir. 1976) (“The fact 
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that Government is authorized to maintain “existing project depths and supervising new project 

construction within the funds allocated by Congress does not amount to a general undertaking by 

the Corps, either required or assumed, to conduct sounding or dredging activities at any 

particular time or . . . location.”); see also Northlight Harbor, LLC v. United States, 561 F. Supp. 

2d 517, 523 (D.N.J. 2008) (recognizing “Army Corps[’] substantial discretion with respect to its 

dredging operations and ancillary activities such as the storage of spoils”); Dolphin Gardens, 

Inc. v. United States, 243 F. Supp. 824, 826 (D. Conn. 1965) (“The selection and approval of the 

site for deposit of the spoil” are at Corps’ discretion).  Courts have appropriately found that the 

government’s discretion in these matters is justified because the “activities of the Engineers in 

any given channel” are “limited by available manpower and financial resources, and by priorities 

established by other assignments.” Kommanvittselskapet Harwi (Rolph Wigand) v. United States, 

305 F. Supp. 882, 885 (E.D. Pa. 1969).4 

The State argues that several statutes support its theory that the Corps is required to 

dredge Cleveland Harbor, and dispose of sediment in the manner the State deems best, at full 

Federal expense.  As we show below, however, none of the cited authorities requires the Corps 

to dredge any particular harbor or at any particular time, let alone using costly sediment disposal 

methods that are not necessary to comply with environmental laws.  Because there is no specific, 

                                                 
4 Congress has recognized the Corps’ expertise and discretion in many statutes that specifically exempt decisions 
related to navigability from their requirements.  See, e.g., 33 U.S.C. § 2316(b)(1) (WRDA 1990) (“Nothing in this 
section affects—existing Corps of Engineers' authorities, including its authorities with respect to navigation and 
flood control.”); 33 U.S.C. § 1344(t) (Clean Water Act) (“This section shall not be construed as affecting or 
impairing the authority of the Secretary to maintain navigation.”); 16 USC § 1456(e)(1) (Coastal Zone Management 
Act) (“Nothing in this chapter shall be construed--. . . to diminish either Federal or state jurisdiction, responsibility, 
or rights in the field of planning, development, or control of water resources, submerged lands, or navigable 
waters.”). 
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non-discretionary duty to dredge, let alone to dredge in the manner dictated by the State, the 

State is unlikely to succeed on the merits of this claim. 

1. The State’s WRDA Claim Is Barred Because Dredging Decisions Are 
Committed to Agency Discretion by Law. 

The State claims that the Corps’ decision not to dredge the sixth mile is arbitrary under 

the APA, which permits a court, if the equities so counsel, to “hold unlawful and set aside” 

agency action that is, among other things, “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2). The APA, however, exempts from 

judicial review action that is “committed to agency discretion by law.” Id. § 701(a)(2); see supra 

at 6-7.  The agency’s discretion forecloses judicial review altogether “when the determination in 

question requires the exercise of expert judgment within the special competence of the agency 

rather than an essentially legal determination.” Pullman, Inc. v. Volpe, 337 F. Supp. 432, 436 

(E.D. Pa. 1971). Whether and when to dredge involves questions within the Corps’ special 

competence.  See Vill. of Bald Head Island v. U.S. Army Corps. of Eng’rs, 833 F. Supp. 2d 524, 

532-33 (E.D.N.C. 2011) (APA provided no basis for court to grant village’s request to enjoin 

Corps to dredge particular area of harbor).      

In an attempt to overcome the Corps’ discretion regarding dredging, the State cites 

Section 5014 of WRDA 2007, 33 U.S.C. § 426o-2(a), which provides: 

Using available funds, the Secretary shall expedite the operation and maintenance, 
including dredging, of the navigation features of the Great Lakes and Connecting 
Channels for the purpose of supporting commercial navigation to authorized project 
depths. 

Section 426o-2, however, does not provide “a meaningful standard against which to judge the 

agency’s exercise of discretion.”  Heckler, 470 U.S. at 830.  The only obligation in the statute is 

a vague and diffuse one to “expedite” operation and maintenance of all (140) “Great Lakes and 
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Connecting Channels” provided funding is “available.”5  33 U.S.C. § 426o-2.  The statute does 

not identify any particular dredging projects, nor articulate any standard with which a court could 

find any particular projects have not been “expedited.”  Because the statute provides “no law to 

apply,” any duty under this statute is “committed to agency discretion by law.”  See Raymond 

Proffitt Found. v. U.S. Army Corps of Eng’rs, 175 F. Supp.2d 755, 762-63, 767 (E.D. Pa. 2001) 

(no law to apply where statute’s “environmental protection mission was placed upon the Corps 

as a whole, not upon each individual water resources project”).   

2. The Statute the State Cites, 33 U.S.C. § 426o-2, Does Not Require the 
Corps to Dredge Cleveland Harbor and Dispose of the Sediment in the 
Manner the State Deems Best at Full Federal Expense. 

 
Nor does Section 426o-2 establish a mandatory duty to dredge the sixth mile of the 

Cleveland Harbor, such that the mandamus relief sought by the State could be ordered.  Bald 

Head Island, 833 F. Supp. 2d at 530 (APA does not allow court to “direct an agency in how it 

should act, but . . . only [to] compel “ministerial, non-discretionary act[s].””).  It states that the 

Corps shall, if funds are “available,” “expedite” (not complete) operation and maintenance, 

including dredging of the (140) Great Lakes and Connecting Channels.  33 U.S.C. § 426o-2(a).  

Congress did not prioritize the Cleveland Harbor navigation channel over any other project, and 

the statute in no way supplants the Corps’ discretion to prioritize its workload.  The Corps has 

limited appropriations with which to accomplish a long list of operations and maintenance 

projects throughout the country, including dredging of rivers and harbors, implementation of 

                                                 
5 To the extent this can be construed as a mandate, the Corps has complied with it: it has reduced the backlog of 
dredging projects that existed at the time of WRDA 2007 significantly.  Compare Section 2029(a)(1) of WRDA 
2007, Public Law 110-114 (noting 16,000,000 cubic yards dredging backlog at commercial harbors in Great Lakes) 
with Second Janson Decl. ¶ 20 (Corps has reduced backlog significantly). 
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flood control projects, and inspections of aging infrastructure.  Second Jansen Decl. ¶ 19.6  This 

also includes a lengthy catalog of authorized projects and priorities that Congress has asked it to 

“expedite.”  In WRDA 2007 alone, the Corps is directed under eleven other separate provisions 

to “expedite” action on various projects.  See Second Jansen Decl. ¶ 20. 

 The State, pointing to a line item in the Corps’ budget for Cleveland Harbor Operations 

and Maintenance (“O&M”) projects, argues that the Corps must dredge in the manner it has 

demanded because the Corps has sufficient funding for the project.   Although the Corps 

identified dredging of the sixth mile as a priority at the time it submitted its proposed budget 

(before the suitability determination), see Second Jansen Decl. ¶¶ 21-22, budget requests 

submitted to Congress do not create enforceable obligations.  Lincoln v. Vigil, 508 U.S. at 192 

(quoting In the Matter of LTV Aerospace Corp., B-183851, 1975 U.S. Comp. Gen. LEXIS 60 

(Oct. 1, 1975)) (“When Congress merely appropriates lump-sum amounts without statutorily 

restricting what can be done with those funds . . . [then] indicia in committee reports and other 

legislative history as to how the funds should or are expected to be spent do not establish any 

legal requirements on the agency.”)).  The $7,634,000 line item for O&M projects at Cleveland 

Harbor and its connecting channels are allocated from a single O&M appropriation that funds 

Corps projects throughout the country, and can be redirected to any other authorized project.  

Even if those funds were limited to the uses identified in Section 426o-2 (which the State has not 

shown), that provision addresses all O&M projects at all of the 140 Great Lakes and Connecting 

Channels.  The statute at most directs the Corps to prioritize Great Lakes projects as a category, 

not any single project.  

                                                 
6   Although a court normally should not consider extra-record material when deciding merits issues in an APA case, 
Colonel Jansen’s testimony as used in this section is offered to rebut extra-record documents the State has relied 
upon, namely, internal Corps budget documents.   
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Under established principles of administrative law, neither the fact that funds have been 

budgeted by the Corps, nor the fact that they could theoretically be supplied by agency 

appropriations, means that the funds must or should be spent on this particular project.  Instead, 

“the very point of a lump-sum appropriation is to give an agency the capacity to adapt to 

changing circumstances and meet its statutory responsibilities in what it sees as the most 

effective or desirable way.”  Lincoln, 508 U.S.C. at 192.  Rejecting a challenge to an agency’s 

decision to discontinue use of funds for a particular program, the Supreme Court observed: 

an agency's allocation of funds from a lump-sum appropriation requires “a complicated 
balancing of a number of factors which are peculiarly within its expertise”: whether its 
“resources are best spent” on one program or another; whether it “is likely to succeed” in 
fulfilling its statutory mandate; whether a particular program “best fits the agency's 
overall policies”; and, “indeed, whether the agency has enough resources” to fund a 
program “at all.” 
 

Id. at 193.   The Corps’ priorities under its various WRDA authorities are subject to this same 

discretionary balancing.  Even WRDA 2007 itself (the same statute that enacted 33 U.S.C. 426o-

2), acknowledges the Corps’ flexibility in establishing funding priorities -- recognizing, for 

instance, that the Corps need not necessarily only the largest harbors.  See Section 2029(b) of 

WRDA 2007, Pub. L. 110-114 (to prepare budget, Corps should use “all available economic 

data, rather than a single performance metric”); see also 33 U.S.C. § 622(a) (“The Secretary of 

the Army, acting through the Chief of Engineers . . . in carrying out projects for improvement of 

rivers and harbors . . .  shall, by contract or otherwise, carry out such work in the manner most 

economical and advantageous to the United States.”). 

The Corps engages in this balancing process when it determines what O&M projects to 

undertake and when.  As Colonel Jansen explains: 

When exercising its discretion to dredge, Corps leadership weighs different factors such 
as the total funds appropriated by Congress, the total amount of material to be dredged, 
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the cost of dredging projects, the environmental and economic impacts of dredging and 
placement of the material, the method of material placement, and contracting issues. 
 

Second Jansen Decl. ¶ 6; see also id. ¶ 7 (discretionary factors for timing of dredging); Bald 

Head Island, 833 F. Supp. 2d at 532 (“Many factors might affect the Corps' ability to dredge 

particular sections of the Wilmington Harbor Channel at particular times, including, but not 

limited to, environmental considerations, port usage patterns, and available funding.”).  Because 

the funds that the Corps has provisionally allocated for Great Lakes projects would not be 

sufficient to pay for dredging all commercial and recreational harbors and their connecting 

channels to their authorized depths, id., the Corps must dedicate available funding to eligible 

harbors and channels based on prioritization criteria.  These criteria include the Corps’ ability to 

complete a project in compliance with applicable requirements.  See Second Jansen Decl. ¶ 6.  

The Federal Standard is one such requirement, intended to ensure that the Corps prioritizes work 

in a manner that avoids the expenditure of funds on any one project beyond what is necessary to 

satisfy applicable environmental standards.  See 33 C.F.R. § 337.2. 

In addition, even if the State were correct that Section 426o-2 mandates dredging of the 

sixth mile of the Upper Cuyahoga River, this section says nothing whatsoever about the manner 

in which dredged sediment is disposed of—or who pays for it.  See Bald Head Island, 833 F. 

Supp. at 532-33 (where project purpose was dredging harbor, no duty to deposit sediment in 

manner requested by municipality: “the purpose of the Modified Wilmington 96 Project is to 

maintain the Wilmington Harbor as a deep-water port in an environmentally sound and cost-

effective manner; . . . [it] is not a beach re-nourishment project for Brunswick County beaches.”).  

 The State’s motion also cites another WRDA provision, 33 U.S.C. § 426o-1, as a “further 

indicat[ion] that the Corps is responsible for maintaining the navigability of the Cleveland  

  

Case: 1:15-cv-00679-DCN  Doc #: 25  Filed:  05/04/15  26 of 48.  PageID #: 2059



16 
 

Harbor.”  Pls.’ Br. in Supp. of Mot. for TRO & Prelim. Inj. 14, ECF No. 13-2 (“Pls.’ Mem.”).  

Under that provision, if water levels in Lake Erie or another Great Lake drop below a certain 

elevation (the “Low Water Datum”) the Corps is directed to “conduct such dredging as is 

necessary to ensure minimal operation depths consistent with the original authorized depths of 

the channels and harbors [of the Great Lakes].”  Id.  The statute has no bearing on the issues 

raised in this lawsuit, since the State has not alleged—and none of its declarants has even 

hinted—that the statutory trigger of water levels below the Low Water Datum exists here.  See 

Pls.’ Mem. 14 (“While this particular statute is only triggered when water levels drop. . .”).  

Instead, the issues surround dredging to maintain the navigable depth of the channel despite silt 

or shoals that accumulate seasonally on the riverbed.  Compl. ¶ 2. 

 Finally, the State cites to 33 U.S.C. § 2211(b)(1), which provides that “the Federal share 

of the cost of operation and maintenance of each navigation project for a harbor or inland harbor 

. . . shall be 100 percent.”  The State’s citation of this statute begs but suggests no answer to the 

central question of this lawsuit—under Federal law, what “operation and maintenance” is 

necessary at Cleveland Harbor at this time?  The regulation that does answer that question is the 

Federal Standard, which dictates that dredging of the sixth mile with open lake placement of the 

sediment (or CDF placement at the expense of a non-federal party), is all that is required or 

permitted.  That approach is proper under statutes that authorize dredging and, as discussed 

below, complies with the Clean Water Act.  

3. There Is No Case or Controversy Implicating a Violation of the Clean Water 
Act Arising from State Water Quality Standards Because the Corps Has 
Agreed Not to Place the Disputed Sediment in Lake Erie 

The State contends that the Court should grant its request for an emergency, mandatory 

injunction because the Corps is required to comply with the State’s water quality standards under 
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the CWA.7  But any potential violation of this requirement arises only upon the discharge of 

sediment; the Corps is not and will not be violating the CWA because it is not proposing to use 

open lake placement in light of the State’s objections.  As a result of the terms of the State’s 

water quality certification, the Corps has not placed any dredged material in Lake Erie, has not 

entered into a contract that calls for open lake placement of dredged material in Lake Erie, and 

has stated on several occasions that it does not intend at this time to engage in open lake 

placement without obtaining a water quality certificate that authorizes the disposal.8  See Pls.’ 

Ex. A-5; Pls.’ Ex. A-2; Pls.’ Ex. B-3 at 4.  Thus, this case does not present a justiciable 

controversy regarding the Corps’ compliance with state water quality standards.  See Lewis v. 

Cont’l Bank Corp., 494 U.S. 472, 477 (1990) (noting that Article III of the Constitution requires 

a case or controversy and precludes federal courts from issuing advisory opinions on 

hypothetical facts); City of Parma, Ohio v. Cingular Wireless, LLC, 278 F. App’x. 636, 641 (6th 

Cir. 2008) (unpublished) (holding that where the defendant agreed with the plaintiff’s 

interpretation of the relevant agreement, there was no live controversy and any opinion would be 

advisory in nature); W. Mich. Envtl. Action Council, Inc. v. Nuclear Regulatory Comm’n, 570 F. 

Supp. 1052, 1054 (W.D. Mich. 1983).  The State is not likely to prevail on this claim. 

   

                                                 
7 As with the State’s argument citing 33 U.S.C. § 2211(b)(1), its resort to the legislative history of the 1977 
amendments to the CWA to claim that Congress contemplated that the Corps would pay additional costs begs the 
central question of this lawsuit.  As explained below, the Corps considers state water quality standards in 
determining the Federal Standard.  See infra at 19-20.  As a result, there will be instances in which the Corps 
determines that, considering state water quality standards, the Federal Standard requires a different and potentially 
more costly course of action than would be required in the absence of those standards.  In this case, however, the 
Corps has determined that the disposal method the State demands is unwarranted under the Federal Standard, and 
that the State is therefore the proper entity to bear these costs. 
8  The Corps has deferred in this case to the State’s water quality certification and does not intend to engage in open-
lake placement of sediment over the State’s objection.   However, the CWA provides that it should “not be 
construed as affecting or impairing the authority of the Secretary [of the Army] to maintain navigation.”   33 U.S.C. 
§ 1344(t).  This authority is used sparingly, in keeping with the Corps’ desire to work cooperatively with States. 
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4. The State Asks for Relief That Requires Invalidating the Corps’ 
Determination of the Federal Standard, but the State Does Not Even Brief 
That Issue.  

The State’s attempt to require that the Corps dredge and dispose of the disputed sediment 

at the expense of the federal government would require the Court to invalidate the Corps’ 

determination of the Federal Standard.  Indeed, the State views the “heart of [its] Complaint” as 

its contention “that the Corps’ preferred disposal alternative . . . is not environmentally 

acceptable.” Pls.’ Mem. at 23.  The State’s position that the determination violates the Clean 

Water Act because of the composition of the sediment also figures prominently in its motion for 

emergency relief—the State seeks not only to compel the Corps to dredge, but also to compel 

CDF disposal of the sediment in a CDF at Federal expense. 

The State, however, faces a heavy burden on these points.  In order to demonstrate a 

likelihood of success on the merits, the State must show that the Corps was arbitrary and 

capricious in determining that the Federal Standard for the disputed sediment is open-lake 

placement, a scientific judgment on which deference to the Corps is highest.  See Marsh v. Or. 

Natural Res. Council, 490 U.S. 360, 376-77 (1989); St. Marys Cement, 782 F.3d at 286 

(upholding agency action against a challenge “target[ing] the EPA’s technical and scientific 

views,” noting that courts are at their “most deferential” when reviewing scientific 

determinations within an agency’s expertise).  Under this narrow standard of review, the State 

cannot prevail merely by arguing that the Corps should have resolved the technical questions 

before it differently.  See Marsh, 490 U.S. at 376-77 (“When specialists express conflicting 

views, an agency must have discretion to rely on the reasonable opinions of its own qualified 

experts even if, as an original matter, a court might find contrary views more persuasive.”). 

Rather than shoulder this burden, the State has elected simply to avoid this argument.  

Instead, the State devotes a single paragraph of its memorandum of law to discussion of the 
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abstract dangers of PCBs, without regard to the lengthy record the Corps compiled 

demonstrating the suitability of the disputed sediment for open-lake placement.  See Pls.’ Mem. 

at 6.9  By declining to argue in its opening brief that the Corps’ determination of the Federal 

Standard was arbitrary and capricious, the State has waived its ability to do so at this stage of the 

case.  See, e.g., Spencer v. Colvin, 2014 U.S. Dist. LEXIS 46760, at *41 (N.D. Ohio Feb. 13, 

2014).  And because this Court would have to hold the Federal Standard determination invalid in 

order to award the relief the State seeks, the State is unlikely to succeed on a key component of 

its requested relief.  See Bonnell v. Lorenzo, 241 F.3d 800, 825 (6th Cir. 2001) (holding that a 

failure to show a likelihood of success is sufficient basis to deny a request for a preliminary 

injunction); see also Cooey v. Strickland, 604 F.3d 939, 946 (6th Cir. 2010). 

5. The State May Not Alter the Federal Standard by Denying the Corps a 
Water Quality Certification. 

 In deciding how to proceed with its dredging projects, the Corps is required to apply the 

“Federal Standard,” which requires that the Corps dispose of dredged sediment by selecting “the 

least costly alternatives consistent with sound engineering practices and meeting the 

environmental standards established by the 404(b)(1) evaluation process.”  33 C.F.R. § 335.7.  

Although the Corps determines the Federal Standard by applying Federal regulations, see, e.g. 33 

C.F.R. § 336.1, these regulations require the Corps to consider state water quality standards in 

doing so.  See 33 C.F.R. § 336.1(c)(2) (“The evaluation will include consideration of state water 

quality standards.”).  In determining the Federal Standard for the Cleveland Harbor project, the 

Corps conducted a thorough analysis of the impacts of the proposed open-lake sediment 

                                                 
9 The State also submits a declaration that addressees the scientific basis for the Corps’ determination of the Federal 
Standard.  See Pls.’ Ex. C.  In addition to disregarding it as an impermissible attempt to further expand the State’s 
brief, see Walters v. First Tennessee Bank, N.A.Memphis, 855 F.2d 267, 276 (6th Cir. 1988), the Court should strike 
this declaration as post-decisional, extra-record evidence that is not properly considered in an APA case.  See supra 
at 8; Nw. Envtl. Def. Ctr. v. U.S. Army Corps of Eng'rs, 817 F. Supp. 2d 1290, 1300 (D. Or. 2011).   
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placement and concluded, among other things, that it “would not violate applicable State Water 

Quality Standards.”  Pls.’ Ex. B-2 at 102; see also id. at 22, 379. See also 33 C.F.R. § 

336.1(b)(8)(i) (noting that information and data demonstrating compliance with state water 

quality standards may be included within the Corps’ Section 404(b)(1) Guidelines evaluation).   

Here, the State of Ohio disagrees with the Corps’ determination of the Federal Standard 

and, by denying a water quality certification for open-lake placement, seeks to impose 

requirements beyond those that the Corps determined necessary for the placement of the dredged 

sediment.  Although the Corps is required to seek a state water quality certification to discharge 

dredged material, see 33 C.F.R. § 336.1(a)(1), (8), the substantive determination of the Federal 

Standard is not dependent on the contents of this certification, including any conditions the state 

may impose beyond what the Corps concludes necessary, see 33 C.F.R. § 336.1(c) (setting forth 

factors the Corps considers in evaluating the discharge of dredged material).  Rather, 

determination of the Federal Standard is conducted under the Corps’ regulations, considering the 

scientific evidence compiled by the Corps.  See 33 C.F.R. §§ 335.7, 336.1.   

 Further, the Corps’ regulations specifically contemplate that a conflict may arise between 

the Federal Standard and a state water quality certification that seeks to impose additional 

requirements and provide procedures for addressing such conflicts.  Should such a conflict arise, 

the Corps will consider the state’s rationale and attempt to address the state’s concerns.  See 33 

C.F.R. § 337.2(b).  If a state and the Corps are unable to resolve the conflict, however, the Corps 

will advise the state that the added cost of the measures the state demands will affect the priority 

of the project unless the state furnishes a suitable disposal area.  See 33 C.F.R. § 337.2(b)(2); see 

also 33 C.F.R. § 337.2(b)(1) (requiring the state to fund the difference in cost).  Moreover, under 
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Corps regulations, the additional cost required to meet the state’s demands that exceed the 

Federal Standard may cause the project to become economically unjustified.  See 33 C.F.R. § 

337.2(b)(2).   

6. The Corps Correctly Determined that the Disputed Sediment Is Suitable 
for Open-Lake Placement 

In determining the Federal Standard in this case, the Corps ran a battery of tests 

comparing sediment from the Cleveland Harbor navigation channel to that in CLA-1, the 

proposed disposal area.  These tests included bioassays addressing the toxicity of the sediment, 

bioassays addressing PCB bioaccumulation as to sediment-dwelling organisms, and modeling of 

the impact of PCBs on organisms higher in the food chain.  See Pls.’ Ex. B-2 at 15, 36-40.  

Ultimately, the Corps concluded that addition of the sediment from Cleveland Harbor to the 

open-lake disposal site would not have a meaningful ecological impact.  See Pls.’ Ex. B-2 at 28, 

193-95.  Examining the results of these tests show that—far from being arbitrary and 

capricious—the Corps’ conclusions were well founded based on the weight of reliable scientific 

evidence. 

Testing of sediment from the navigation channel revealed no difference in toxicity from 

the sediment in the open-lake disposal site.  See Pls.’ Ex. B-2 at 17, 32-33, 91-92, 216.  In fact, 

these studies showed that the disputed sediment demonstrated “no significant acute toxicity” at 

all “as they yielded high survivals . . . and growth” of the test species.  Pls.’ Ex. B-2 at 17, see 

also id. at 216.  Faced with this lack of toxicity, the State’s declarant claims that “organisms 

exposed to harbor sediments in a laboratory generally bioaccumulated greater levels of PCBs in 

their tissues than organisms exposed to sediment from the Lake Erie reference sites.” Pls.’ Ex. C 

¶¶ 12, see also id. ¶ 9.  The State is mistaken. 
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First, these statements are incorrect as the sediment found in two of the areas to be 

dredged, DMMU-2a and DMMU-2b, showed no statistical increase in PCB bioaccumulation in 

laboratory experiments relative to the proposed disposal site, CLA-1.10  See Pls.’ Ex. B-2 at 37, 

218.  Moreover, although the Corps’ laboratory tests found a statistical difference in 

bioaccumulation of PCBs in organisms exposed to sediment from DMMU-1 compared to the 

open-lake disposal site, see Pls.’ Ex. B-2 at 37, 92, it does not follow that open-lake disposal will 

increase PCB bioaccumulation.  See Pls.’ Ex. C at ¶ 13.  As the Inland Testing Manual explains, 

these bioassays “are subject to interpretation and are not precise predictors of environmental 

effects” such that “a statistically significant difference is not a quantitative prediction that an 

ecologically important impact would occur in the field.”  Second Jansen Decl. Ex. D at 2-2, 2-3; 

see also id. at 6-3; Pls.’ Ex. B-2 at 218.11  As a result, the Inland Testing Manual recommends 

weighing additional factors and that further testing may be required should such a statistical 

difference be observed.  Second Jansen Decl. Ex. D at 2-3, 6-7, 6-8.  In addition, because the 

toxicity analyses showed no greater toxicity between the DMMU-1 sediment and disposal site 

sediment, “accepted national practice allows for the use of additional lines-of-evidence to reach 

conclusions about the potential for ‘unacceptable adverse effects’” from bioaccumulation.  Pls.’ 

Ex. A-1. 

                                                 
10   This State’s declaration focuses on the negative effects of PCBs, but also, among other things, challenges the 
Corps’ sampling protocols and asserts the possibility that dredged material may migrate were it placed in Lake Erie.  
The Corps addressed these concerns in the FONSI and its response to OEPA’s comments.  See Pls.’ Ex. B-2 at 22-
23, 24, 28-29, 363-68; see also Second Janson Decl. Ex. C at 24-25; Pls.’ Ex. B-2 at 85. 
11 The Great Lakes Testing Manual (“GLTM”) does not lead to a contrary conclusion.  As the Corps explained, the 
Corps is required to consider both the Inland Testing Manual and GLTM in making its decision—a point Ohio EPA 
acknowledged—and neither manual is intended to be more restrictive than the other.  See Pls.’ Ex. B-2 at 368-70, 
376; see also id. at 334  (acknowledging that the Corps should consider both manuals).  Indeed, the GLTM 
explicitly states that it is “consistent with the national guidance presented in . . . the ‘Inland Testing Manual’” and 
that users of the manual “should have read and be familiar with the ‘Inland Testing Manual’ . . . in [its] entirety.”  
Second Janson Decl. Ex. C at 1, 5.  The State has failed to demonstrate that the Corps’ decision to follow these 
requirements and read both manuals together was incorrect, let alone arbitrary and capricious. 
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Following this guidance, the Corps looked to several considerations in concluding that 

open-lake disposal of DMMU-1 sediment did not give rise to concerns of increased PCB 

bioaccumulation.  First, the Corps applied the independent standard formulated by the American 

Society for Testing and Materials (“ASTM”) that “a minimal detectable difference of two-fold 

between tissue residues in test and reference sediments” is required to provide “sufficient signal 

to demonstrate differences in bioavailability that could indicate potential for ecological and 

human health concerns.”  Pls.’ Ex. B-2 at 37, see also id. at 93-94, 220-21.  The State neither 

disputes that Corps testing found that the observed effect falls below this signal-to-noise 

threshold nor cites any evidence in the administrative record that applying the independent 

ASTM standard was incorrect. 

Second, the Corps confirmed that this sediment would not impact PCB bioaccumulation 

in Lake Erie by comparing the tests it ran on PCB bioaccumulation from DMMU-1 to the results 

of such tests in other areas throughout Lake Erie.  In each case, the PCB bioaccumulation 

observed in testing DMMU-1 sediment fell within the range observed in testing sediments from 

reference areas elsewhere in Lake Erie.  See Pls.’ Ex. B-2 at 37, 220-21, 373-74.  Furthermore, 

the claim that DMMU-1 sediment demonstrated unacceptable levels of PCB bioaccumulation is 

inconsistent with the State’s past practice.  In other areas of Lake Erie, Ohio EPA has approved 

open-lake discharge of dredged sediment where testing of that sediment demonstrated similar to 

or—in some cases—substantially higher levels of observed PCB bioaccumulation than that in 

testing sediment from DMMU-1.  Pls.’ Ex. B-2 at 373-74.   

Finally, the Corps conducted additional modeling that demonstrated that the impact of 

DMMU-1 sediment on higher trophic receptors (e.g., fish) would be even lower.  See Pls.’ Ex. B-

2 at 38-39, 221-26, 376-79.  In brief, because potential receptors of PCBs will spend only a 
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fraction of their time in CLA-1, the Corps’ model predicts that these organisms’ maximum 

potential PCB bioaccumulation will be far less than that suggested by the laboratory bioassays 

and well below the ASTM threshold.  See Pls.’ Ex. B-2 at 38-39, 94, 221-26.  

Rather than engage in these issues in any meaningful fashion, the State simply points to 

the Corps’ historic practice of placing dredged sediment from this channel into CDFs.  But that 

fact pattern is unremarkable and proves nothing; although many other harbors on Lake Erie, like 

the Cleveland Harbor, once required CDF disposal based on the historic level of contaminants in 

the sediment, they have been remediated over the decades by environmental programs and 

regulations to the point that open lake placement is now the Federal Standard.  Pls’ Ex. B-2, 

FONSI at. 2-3 (attainment of suitability over time “not uncommon” and an “expected result over 

time . . . largely due to improved sediment quality in Lake Erie watersheds following decades of 

environmental regulation and remediation.”).  Portions of the Cuyahoga River have followed this 

trend and measured contamination levels no longer justify the CDF disposal the State demands. 

Given the thorough scientific analysis the Corps undertook to address, in particular, concerns 

relating to potential PCB bioaccumulation and the high deference owed to this technical 

determination, the State is not likely to succeed on the merits of their claim that the Corps’ 

determination of the Federal Standard was arbitrary and capricious. 

7. The Corps Has Taken No Action that Could Violate the CZMA. 
 

 The State is unlikely to succeed on the merits of its CZMA claim.  The Corps is not 

presently conducting any activity that requires the State’s concurrence because it has agreed to 

forego dredging of the sixth mile, and therefore will not undertake any open lake placement of 

dredged material.  Thus, for the same reasons that there is no live controversy regarding the 

State’s CWA claim, see supra at 16-17, there is no justiciable controversy regarding the CZMA 
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claim.  Indeed, the State’s brief never identifies the federal action it believes is violating or 

would violate the CZMA.  See Pls.’ Mem. 18-21. 

Under Section 307 of the CZMA, federal actions, including “federal agency activities” 

affecting the uses or resources of the coastal zone must either be “consistent to the maximum 

extent practicable” or with the enforceable policies of the approved coastal management 

programs. 33 C.F.R. § 336.1(a)(2); 15 C.F.R. Part 930.  Subpart C of the CZMA requires any 

Federal agency carrying out an activity “within or outside the coastal zone that affects any land 

or water use or natural resource of the coastal zone” to provide the state with a determination that 

the activity will “be carried out in a manner which is consistent to the maximum extent 

practicable with the enforceable policies” of the state’s coastal management program.  16 U.S.C. 

§§ 1456(c)(1)(A), 1456(c)(1)(C); 15 C.F.R. §§ 930.34(a)(1), 930.39(c); 33 C.F.R. 336.1(b)(9)(i)-

(iii).  The state must then either concur with or object to the Federal agency’s consistency 

determination.  15 C.F.R. §§ 930.41(a), 930.42.  If the state objects to the consistency 

determination, the project may still proceed if the federal agency nonetheless determines it is 

“consistent to the maximum extent practicable” with the state’s enforceable policies (i.e., if the 

federal agency is legally prohibited from complying with the state’s request by other statutory 

requirements), 15 C.F.R. § 930.32, or “that its proposed action is fully consistent with the 

enforceable policies of the management program.”  15 C.F.R. § 930.43(d)(2).    

As the regulations require, the Corps provided the Ohio Department of Natural Resources 

(“ODNR”) with its consistency determination, stating its determination that dredging and open 

lake placement would be consistent to the maximum extent practicable with Ohio’s Coastal 

Management Plan (“CMP”), on November 17, 2014.  Pls.’ Ex. E-1; 15 C.F.R. § 930.34(a).  On 

February 20, 2015, the ODNR issued a one page letter concurring in the determination subject to 
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two conditions: (1) the Corps obtain a water quality certification from the Ohio EPA and carry 

out its project in accordance with any conditions in the water quality certification, and (2) the 

project must be consistent with any in-water work restriction or waiver thereof issued by the 

ODNR Division of Wildlife.  Pls.’ Ex. E-4.    Because the State declined to issue a certification 

authorizing the Corps' planned disposal of the dredged sediment into CDA-1, the Corps has 

opted to refrain from dredging the sixth mile until further notice.  Second Jansen Decl. ¶ 16.   

Thus, the planned dredging and placement activities (i.e., the lower five miles of the river) are 

compliant with the current certification and Ohio's letter concurring with the Corps consistency 

determination, and there is no additional planned "agency activity" for which concurrence is 

required at this time.  Accordingly, the State has not shown a likelihood of success on the merits 

of its CZMA claim. 

8. The State Seeks Relief Not Available Under the APA. 

The State is also unlikely to succeed on the merits because the remedies available to it 

under the APA do not include the affirmative injunctive relief that the State seeks.  The State’s 

proposed Temporary Order, see Pls.’ Exhibit J, does not seek a declaration that the Federal 

Standard or the Corps’ Finding of No Significant Impact is unlawful, arbitrary or capricious.  

Rather, the State asks the Court to enjoin the Corps to dredge the full Cuyahoga River navigation 

channel in 2015.  But neither subsection (1) nor subsection (2) of 5 U.S.C. § 706 authorize this 

relief. 

This mandamus remedy that the State seeks is unavailable under 5 U.S.C. § 706(1), under 

which “the only agency action that can be compelled . . . is action legally required.”  Norton v. S. 

Utah Wilderness Alliance, 542 U.S. 55, 63 (2004); see also supra at 7.  As shown above, 

decisions regarding dredging fall into the heart of the Corps’ discretion, and are not “ministerial 
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or non-discretionary” actions a court could compel an agency to undertake.  Id. at 64; Village of 

Bald Head Island v. U.S. Army Corps of Engineers, 833 F. Supp. 2d 425, 532-33 (E.D.N.C. 

2011) (APA provided no basis for court to grant village’s request to enjoin Corps to dredge 

particular area of harbor where project documents do not create independent duty on Corps to 

dredge according to a particular schedule).      

The State’s requested remedy is also not authorized under 5 U.S.C. § 706(2), which 

allows a court engaged in judicial review of agency action under the APA to “hold unlawful and 

set aside” agency action found to be arbitrary, capricious, an abuse of discretion or otherwise not 

in accordance with law.  5 U.S.C. § 706(2).  Even if the State were to prevail on Counts V and 

VI of its Complaint, which challenge the Corps’ decisions to defer dredging and request non-

Federal contributions toward the costs of material disposal, the remedy would be a remand for 

the Corps to consider whether and how, under its discretion and consistent with its statutory and 

regulatory obligations, it would implement its dredging program at Cleveland Harbor.  See supra 

at 7.  Because the State cannot, as a matter of law, demonstrate its entitlement to the injunction it 

requests, the Court should deny the State’s motion. 

B. The State Has Not Shown Irreparable Harm 

The State has not shown that, absent a preliminary injunction, it would suffer irreparable 

harm.  Irreparable harm to the movant has been held to be the most important factor in 

determining whether to grant this extraordinary relief.  See Contech Casting, LLC v. ZF Steering 

Sys., LLC, 931 F. Supp. 2d 809, 823 (E.D. Mich. 2013) (noting cases declining to award 

injunctive relief in the absence of this factor).  To meet its burden the State must show that it will 

incur irreparable harm that is “both certain and immediate, rather than speculative or 

theoretical,” if a preliminary injunction is not issued.  Mich. Coal. of Radioactive Material 
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Users, Inc. v. Griepentrog, 945 F.2d 150, 154 (6th Cir. 1991); see also Winter, 555 U.S. at 22 

(“Issuing a preliminary injunction based only on a possibility of irreparable harm is inconsistent 

with our characterization of injunctive relief as an extraordinary remedy that may only be 

awarded upon a clear showing that the plaintiff is entitled to such relief.”).  “In addition, and of 

critical importance, ‘the irreparable harm requirement contemplates the inadequacy of alternate 

remedies available to the plaintiff.’” Contech, 931 F. Supp. 2d at821 (quoting Smith & Nephew, 

Inc. v. Synthes (U.S.A.), 466 F. Supp. 2d 978, 982 (W.D. Tenn. 2006)).  “Thus, ‘[i]rreparable 

harm will not be found where alternatives already available to the plaintiff make an injunction 

unnecessary.’” Id.  

1. The State Cannot Rely on Any Alleged Injuries to the Economic Health of 
Its Citizens to Establish Irreparable Harm. 

 
The State’s motion improperly asserts irreparable injury based on alleged harm to its 

citizens.  The State identifies injury associated with deferred dredging of the Cuyahoga River 

due to adverse impacts to the state’s economy and jobs, and lost capital infusions.  Pls.’ Mem. at 

22.  It cites to alleged harm to ArcelorMittal and other industrial facilities.  Id.  This asserted 

injury to citizens of the State and a commercial enterprise fails because a state may not rely on its 

role as parens patriae to protect the interests of citizens in an action against the federal 

government.   

The doctrine of parens patriae enables a state in certain circumstances to demonstrate 

injury based on harm to a “quasi-sovereign” interest.  See Alfred L. Snapp & Son, Inc. v. Puerto 

Rico, 458 U.S. 592, 607 (1982).  The State’s quasi-sovereign interests encompass the set of 

interests that the State has in the well-being of its populace, including its interest in the physical 

and economic health of its residents.  Snapp, 458 U.S. at 602, 607.   However, in Snapp, the 

Supreme Court stated that a “State does not have standing as parens patriae to bring an action 

Case: 1:15-cv-00679-DCN  Doc #: 25  Filed:  05/04/15  39 of 48.  PageID #: 2072



29 
 

against the Federal Government” because the United States, and not the state, represents citizens’ 

rights as parens patriae.  Id. at 610 n.16; see Iowa v. Block, 771 F.2d 347, 354 (8th Cir. 1985) 

(disallowing use of parens patriae against the federal government and reserving “parens patriae 

instead for the state to vindicate the rights of its citizens against private defendants.”); Wyoming 

ex rel. Sullivan v. Lujan, 969 F.2d 877, 883 (10th Cir. 1992); Kansas v. United States, 16 F.3d 

436, 439 (D.C. Cir. 1994).  Because the State lacks standing to sue the Corps as parens patriae 

to redress alleged economic injuries to its citizens, the State cannot rely on such injuries to 

establish the irreparable harm necessary to obtain injunctive relief.  See Michigan v EPA, 581 

F.3d 524, 529 (7th Cir. 2009) (injury to economy and economic interests not grounds for state 

standing in suit against federal government).12       

2. The Alleged Injuries to the State’s Sovereign Interests Fail to Satisfy Its 
Burden to Demonstrate Irreparable Harm. 

 
The State’s reliance on environmental injury and lost tax revenues to establish irreparable 

harm to its sovereign interests also fails.  The State claims environmental injury to State 

resources attributable to the disposal of PCB-contaminated sediments into the open waters of 

Lake Erie.  Pls.’ Mem. at 23. However, the State cannot show any certain or immediate 

environmental injury to this sovereign interest because the Corps is not taking, and has no plans 

to take, any steps that will cause this injury.  To comply with the terms of the State’s water 

quality certification, the Corps has not placed any dredged material in Lake Erie, has not entered 

into a contract that calls for open lake placement of dredged material in Lake Erie, and has stated 

                                                 
12 This Court’s decision in Holden v. Heckler, 584 F. Supp. 463 (N.D. Ohio 1984), does not support the State’s 
parens patriae claims here.  In Holden, the court drew a distinction between State claims that seek to protect its 
citizens from the operation and enforcement of federal law, which cannot be brought parens patriae, and those 
claims in which it seeks to compel a federal agency to adhere to federal law, which the court found could be 
asserted.  Id. at 485.  Because the State here is seeking to protect its citizens from the Corps’ operation and 
implementation of the Clean Water Act, its claims do not fall within the scope of Holden.  See Massachusetts v. 
EPA, 549 U.S. 520 n.17 (2008) (distinguishing claims seeking to protect the rights of its citizens).  At best, the State 
is seeking to enforce its state water quality standards, not a provision of federal law.   
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on several occasions that it will not engage in open lake placement without obtaining a water 

quality certification that authorizes the disposal.  See Pls.’ Ex. A-5; Pls.’ Ex. A-2; Pls.’ Ex. B-3 at 

4.    

The State also relies for injury to its sovereign interest based on lost tax revenues 

attributable to the deferral of dredging, Pls. Mem. at 22, but lost tax revenue is generally not 

cognizable as legal injury.  Arias v. DynCorp, 752 F.3d 1011, 1015 (D.C. Cir. 2014); Wyoming v 

U.S. Dept. of Interior, 674 F.3d 1220, 1234 (10th Cir. 2012) (impairment of state tax revenues 

should not, in general, be recognized as sufficient injury-in-fact to support state standing).   

Ohio’s alleged loss of tax revenues is “largely an incidental result of the challenged action” and 

there is no direct link between the state’s status as a tax collector and recipient of revenues and 

the Corps’ decision to defer dredging.  See Commonwealth of Pennsylvania v. Kleppe, 533 F.2d 

668, 672 (D.C. Cir. 1976).   Because the State’s sovereign interest in its collection of tax 

revenues is insufficient injury to establish standing, it similarly is insufficient to constitute 

cognizable irreparable harm.      

3.  Any Harm to the State is Strictly Monetary. 

Irrespective of what harms the State can properly assert to justify its request for 

injunctive relief, the fundamental premise of the State’s showing of irreparable harm—that 

“catastrophic and far-reaching” harm would result from the Corps’ failure to dredge the 

channel—is incorrect.  The Corps stands ready to dredge the Cuyahoga River federal 

navigational channel and to place the material in CDFs; the dispute between the parties centers 

on whether the State should pay for the excess costs it seeks to impose.  See Second Jansen Decl. 

¶¶ 16-17.  The State holds the key to avoid the harm it fears, and the potential loss to the State is 

simply the extra cost of disposal of the sediment in a CDF.  See Nat'l Viatical, Inc. v. Universal 
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Settlements Int'l, Inc., 716 F.3d 952, 957 (6th Cir. 2013) (affirming district court’s dissolution of 

an injunction, agreeing that the real harm the plaintiffs sought to avoid was the payment of 

money); Contech, 931 F. Supp. 2d at821 (“[T]he glaring failure of Plaintiff to pursue other 

reasonable alternatives to avoid the harm it claims is imminent fundamentally undermines its 

contention of irreparable injury.”); Overstreet , 305 F.3dat 579 (monetary loss is typically not 

irreparable). 

C. The State Has Not Shown that the Balance of Equities Favors an Injunction 

An injunction requiring the Corps to dredge and dispose of the disputed sediment at the 

expense of the nation’s taxpayers would result in identifiable harm to the Corps.  The Corps 

proceeds each year with a limited budget to accomplish over 1,000 different operations and 

maintenance projects.  Second Jansen Decl. ¶ 19.  The Corps’ budget is not sufficient to dredge 

every harbor or connecting channel in the Great Lakes, let alone every harbor or connecting 

channel in the nation, on an annual basis.  Second Jansen Decl. ¶¶ 5-6.  As a result, the Corps has 

a backlog of projects it is unable to pursue or pursue fully due to lack of funding.  Second Jansen 

Decl. ¶ 19.  An injunction requiring that the Corps unnecessarily dispose of the sixth-mile 

sediment in CDFs at a cost to the Corps of over a million dollars of its limited funds, see Second 

Jansen Decl. ¶ 17, would necessarily prevent the Corps from pursuing its mission as to other 

projects.  See Second Jansen Decl. ¶ 23.  In the Great Lakes and Ohio River Division alone, there 

are roughly 200 projects to which these funds might be allocated, including high-priority projects 

such as CDF repair at the Buffalo navigation project (required to avoid the risk of discharge of 

contaminated materials) and replacement of non-functioning equipment at the Mount Morris 

Dam (necessary to ensure the proper operation of the dam).  Second Jansen Decl. ¶ 23.  At least 

one project to which these funds might be allocated—repairs of damage to a lock on the 
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Monongahela River—would help prevent the risk of the complete loss of the navigability of that 

river.  Second Jansen Decl. ¶ 23. 

These harms are compounded when considering the ramifications that an injunction 

would have for the Corps’ nationwide dredging operations.  The State’s position in this 

litigation—that the Corps can be compelled, as a matter of law and at full federal expense, to 

dredge the Cleveland Harbor navigational channel at exactly the time and exactly the manner the 

State demands— is subject to no limiting principle.  To the contrary, a ruling in the State’s favor 

opens the door for any litigant allegedly injured by a Corps dredging or disposal determination 

(or lack thereof) to seek and potentially obtain an order mandating that the Corps dredge, often at 

great expense. Cf. E. St. Louis Laborers' Local 100 v. Bellon Wrecking & Salvage Co., 414 F.3d 

700, 704 (7th Cir. 2005) (noting that plaintiff’s argument for injunctive relief was untenable in 

part because it would open the door to such relief in the substantial majority of cases).  Granting 

injunctive relief would hamstring the agency’s ability to rely on its own budget and effectively 

eliminate the Corps’ discretion to prioritize which dredging projects to pursue, to determine the 

scope and timing of dredging, and to efficiently maintain the navigability of the nation’s 

waterways.  See Second Jansen Decl. ¶¶ 6-8.  The Court should not grant the State’s request to 

shift the Corps’ discretion to manage and maintain navigation into the hands of litigants.   

These harms far outweigh any one-time monetary loss to the State in contributing to 

dredging the Cleveland Harbor.  In light of the heavy burden the State faces to show the Corps’ 

scientific determination that the sediment is suitable for open-lake disposal was arbitrary and 

capricious, requiring the State to bear the costs of disposal is fair. 
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D. The State Has Not Shown that an Injunction is in the Public Interest 

Because the Federal Standard serves the important policy goals of ensuring that the Corps 

uses its taxpayer-funded resources efficiently, the public would be injured by an injunction 

mandating that it dredge as the State prefers.  See Ritter v. Cohen, 797 F.2d 119, 123 (3d Cir. 

1986) (noting the strong public interest in conserving scarce financial and administrative 

resources).  As already discussed, every dollar that must be allocated to dredging the Cleveland 

Harbor is one that cannot be spent to address the backlog of other projects that the Corps has 

prioritized.  Moreover, although the State’s unnecessary demands injure the Corps by impacting 

its budget, subverting its discretion, and precluding it from completing other projects, it is the 

public that will often bear the brunt of the Corps’ inability to pursue a particular project if, for 

instance, contaminated sediment leaks from a CDF in need of maintenance or damaged 

infrastructure cannot be repaired.   

In addition, a party moving for preliminary injunctive relief carries a particularly heavy 

burden where, as here, the result would impede the orderly administration of a governmental 

responsibility intended to serve the public interest.  See, e.g., Yakus v. United States, 321 U.S. 

414, 437 & n.5, 440 (1944) (noting the public interest in a “centralized, unitary scheme of 

review” of the relevant regulations and the special consideration given to concerns over the 

public interest); Weinberger v. Romero-Barcelo, 456 U.S. 305, 312-13 (1982) (holding that when 

injunctive relief would harm the public interest, the Court may withhold the relief, even if doing 

so would burden the movant).  In this case, the public interest is disserved by the State’s request 

that the Court issue an order that obviates the Corps’ ability to rely on its scientific 

determinations well within its unique expertise to balance the needs of navigation and the 

environment.   See Hankins v. Norton, 2005 U.S. Dist. LEXIS 37741, at *43-44 (D. Colo. Sept. 
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2, 2005) (explaining that “[t]he public has a generalized interest in having administrative matters 

resolved in an orderly fashion, and by an agency having the expertise and discretion to deal 

competently and expeditiously with such matters.”); Baranowski v. EPA, 699 F. Supp. 1119, 

1124 (E.D. Pa. 1988); Utah International, Inc. v. Andrus, 488 F. Supp. 962, 974 (D. Utah 1979). 

The public interest is also disserved by an injunction requiring the unnecessary use of 

CDF space to dispose of sediment suitable for open-lake placement, particularly at federal 

expense.  Second Jansen Decl. ¶ 10 (noting the expense of constructing new CDFs); see also 33 

U.S.C. § 419a (requiring that the Corps extend the capacity and useful life of dredged material 

disposal areas such that the need for new dredged material disposal areas is kept to a minimum).  

The use of CDFs to dispose of sediment—while appropriate in instances where the 

contamination merits doing so—can cause adverse environmental impacts because CDFs are 

typically constructed in areas providing beneficial habitat for fish and other creatures.  Second 

Jansen Decl. ¶ 9.  Moreover, efficient use of CDF space is crucial for the Corp’s ability to use its 

funds effectively and maintain navigation.  Second Jansen Decl. ¶ 10.  The Court should decline 

to entangle itself in managing this national and regional program. 

VI. Should the Court Grant Preliminary Injunctive Relief, the State Should Be Required 
to Post a Bond. 

 
Should the Court grant the State’s Motion for a Preliminary Injunction, the Corps 

requests that the Court order the State to provide a bond in the amount of $1,283,300 under 

Federal Rule of Civil Procedure 65(c).   Federal Rule of Civil Procedure 65(c) provides: 

the court may issue a preliminary injunction or a temporary 
restraining order only if the movant gives security in an amount 
that the court considers proper to pay the costs and damages 
sustained by any party found to have been wrongfully enjoined or 
restrained.  The United States, its officers, and its agencies are not 
required to give security. 
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Although the Court does not have a mandatory duty to impose a bond as a condition for issuance 

of injunctive relief, it does have a duty to consider the request.  Roth v. Bank of Commonwealth, 

583 F.2d 527, 539 (6th Cir. 1978) (error for judge not to have considered bond).  And the State 

of Ohio is not exempt from the requirements of Federal Rule of Civil Procedure 65(c).   Md. 

Dep’t of Human Resources v. U.S. Dep’t of Agric., 976 F.2d 1462, 1483 & n.20 (4th Cir. 1992) 

(“The rule's only exception to the security requirement exempts ‘the United States or . . . an 

officer or agency thereof.’); see also NACCO Materials Handling Group Inc. v. Toyota 

Materials Handling USA, Inc., 246 Fed. App’x 929, 952-53 (6th Cir. 2007) (citing Roth, 583 

F.2d at 538).   The purpose of the bond is to protect the party injured from damage caused by the 

injunction.   USACO Coal Co. v. Carbomin Energy, Inc., 689 F.2d 94, 100 (6th Cir. 1982).  

Here, the State asks for the extraordinary relief of an order compelling the Corps to expend 

federal funds to dredge a mile of river and 135,000 cubic yards of sediment immediately and to 

dispose of the sediment in facilities, at a cost of close to 1.3 million dollars.   Because the Corps 

would be forced to expend 1,283,300 dollars in federal taxpayer money to comply with the 

State’s proposed preliminary injunction, the State should be required to post a bond to protect the 

Corps from the loss of those funds in the event that the Corps prevails in the litigation.  There is 

no dispute but that the State can make the funds available.  See Waterfront Comm’n. of N.Y. 

Harbor v. Constr. & Marine Equipment Co., 928 F. Supp. 1388, 1406 (D.N.J. 1996) (“No 

economic hardship or duress will be imposed upon the Commission by the requirement to post a 

bond.”); see also Pls.’ Ex. J (Proposed Order asking Court to require it to “take steps” to make 

funds available). 
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VII. Conclusion 

Because the State has not met its burden on any of the four elements it must establish to 

obtain injunctive relief, the State’s motion should be denied. 

Respectfully submitted this 4th day of May, 2015,     
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