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STATEMENT OF THE ISSUES TO BE DECIDED 

The State respectfully requests that the Court grant the State a temporary restraining 

order and preliminary injunction requiring the United States Army Corps of Engineers to meet its 

statutory duty to maintain the navigability of the Cleveland Harbor.  Unless the Court issues 

preliminary relief to the State of Ohio, the Defendants (collectively “the Corps”) will avoid their 

exclusive statutory duty to dredge the Cleveland Harbor Federal Navigational Channel 

(“Cleveland Harbor”) in accordance with applicable environmental requirements, which will 

cause critical portions of the Cleveland Harbor to become unnavigable and in turn shut down 

local industries and cause catastrophic harm to the State of Ohio.   

The State asks the Court to order preliminary relief; specifically, to order the Corps to 

dredge the full Cleveland Harbor.  In return, the State also asks the Court to order the State to 

take steps to set aside $423,050, which is the direct extra cost that the Corps will incur to dredge 

the entirety of the Cleveland Harbor in an environmentally safe manner, and $712,500, which 

represents the estimated material handling fees that the Corps would incur over the next two 

years by disposing of 75,000 cubic yards of dredged material in confined disposal facilities 

operated by the Cleveland Port Authority.  This temporary relief would maintain the status quo, 

allowing for business to operate as usual in the Cleveland Harbor and ensuring that the State is 

not immediately or irreparably injured by the Corps’ failure to maintain navigation.  Such an 

order would also prevent any harm to the Corps by ensuring that the Corps will be compensated 

for extra costs should it ultimately prevail in this matter, while also protecting the court’s ability 

to render (and the State’s right to receive) a meaningful decision on the merits. 

For the Court’s consideration are four factors to be balanced:  (1) the State’s likelihood of 

success on the merits; (2) the possibility of irreparable injury to the State in the absence of 
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temporary relief; (3) whether issuance of temporary relief would cause substantial harm to 

others; or (4) whether the public interest would be served by granting temporary relief.  The 

State’s Memorandum in Support with its attached declarations and exhibits illustrates that a 

balancing of the four factors undeniably leads to the conclusion that temporary relief is proper 

here. 
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SUMMARY OF THE ARGUMENT 

 The State more than meets its burden of showing the necessity of preliminary relief as a 

balancing of all four factors shows that: (1) the State has a strong likelihood of succeeding on the 

merits; (2) the State will face irreparable harm if the Court declines to issue preliminary relief; 

(3) granting the State its requested preliminary injunction poses no threat to others; and (4) the 

State’s requested preliminary relief serves the public interest. 

 First, the State has a strong likelihood of success on the merits here, because applicable 

law establishes that (1) the Corps is required, at full Federal expense, to maintain the 

navigability of the Cleveland Harbor; (2) the Corps is obligated to comply with Ohio’s water 

quality standards, even if such standards require the Corps to expend additional funds when 

conducting maintenance work for navigation; and (3) the Corps is obligated to comply with 

Ohio’s Coastal Management Program to the maximum extent practicable.  The State need not 

show that it will succeed on the merits of its claim, but rather, that it is likely to succeed.  

Second, local industry, the City of Cleveland, and the State of Ohio will suffer irreparable, 

catastrophic, and irreversible injury in the absence of preliminary relief.  The effects of the 

Corps’ refusal to dredge the full Cleveland Harbor, rendering it unfit for navigation, would be 

catastrophic, far-reaching, and unquantifiable.  The only other option to which the Corps would 

voluntarily agree involves disposing of contaminated sediment into Lake Erie and would cause 

environmental injury which, by its very nature, is irreparable.  By refusing to dredge, the Corps 

has simply replaced its threat of harm to Ohioans’ health and environment with the threat of the 

irreparable harm to local industry and State of Ohio that would result if local industries were 

unable to receive essential raw materials.  Third, the preliminary relief that the State has 

requested would pose no harm to others.  In fact, it would benefit others, as it would maintain the 
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status quo with regard to the navigability and operation of Cleveland Harbor and the Corps 

obligations in maintaining such.  Lastly, granting of preliminary relief serves the public interest 

as it allows for continued undisrupted commerce in the region and poses the least environmental 

risk by preventing the disposal of dredged materials into Lake Erie until the Court issues a ruling 

on the merits. 

 Consequently, a balancing of all four factors clearly shows the necessity, and equity, of 

granting preliminary relief here.   
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

Unless immediate action is taken, the Corps will either dump carcinogenic toxins into 

Lake Erie or cause critical portions of the Cleveland Harbor Federal Navigational Channel 

(“Cleveland Harbor”) to become unnavigable, shutting down local industries, and causing 

catastrophic harm to the State of Ohio.  Despite the Corps’ exclusive statutory duty to maintain 

the navigability of the Cleveland Harbor in an environmentally safe manner, and despite the 

Corps having sufficient funds allocated this year to accomplish that precise task, the Corps 

threatens to ignore its statutory mandate to dredge the Cleveland Harbor as a way to leverage 

Ohio into paying for the Corps’ environmental responsibilities.  As alleged in the State’s 

Complaint for Declaratory Judgment and Injunctive Relief (“State’s Complaint”), filed with the 

Court on April 7, 2015, the Corps has refused to meet its responsibilities under Federal Law to 

dredge the Cleveland Harbor unless Ohio or some other “non-federal partner” covers the cost of 

disposing of dredged material in an environmentally acceptable manner as required by State and 

Federal law.   

Moreover, the Corps’ ultimatum is a result of its decision to dispose of the dredged 

material in an environmentally unsafe manner—by open Lake dumping the dredged material 

from the Cleveland Harbor—which Ohio has expressly prohibited.  If the Court so orders, the 

State of Ohio will pay its fair share to have the full Cleveland Harbor dredged.  However, the 

State should not be forced to forfeit its opportunity to challenge the Corps’ unlawful activity 

merely because the Corps is hanging a sword over the State’s head.   

The State seeks a Temporary Restraining Order (hereinafter “Temporary Order”) 

requiring the following: (1) the Corps to dredge the full Cleveland Harbor and dispose of the 
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dredged material in the manner required by Federal and Ohio law; and (2) the State to prepare to 

pay $423,050 for the direct cost of disposing of the sediment into a confined disposal facility in 

2015, and another $712,500, which represents the estimated material handling fees associated 

with depositing 75,000 cubic yards of dredged material into the Cleveland Port Authority’s 

confined disposal facilities during the Corps’ 2016 and 2017 Cleveland Harbor dredging 

projects, if the Court orders the State to do so after ruling on the merits of this case.  

By issuing such a Temporary Order now, the Court can prevent the catastrophic and 

irreparable harm that would occur if significant portions of the Cleveland Harbor became 

unnavigable or if contaminated sediment were disposed of in Lake Erie.  Therefore, the State 

now moves the Court to issue a Temporary Order reflecting this compromise solution, allowing 

the Corps to proceed with the 2015 Cleveland Harbor Dredging Project (“the 2015 Project”) as 

bid and awarded, and ordering the State to prepare to secure the funds necessary to protect the 

Corps’ interests if ordered to do so by the Court.   

A proposed Temporary Order is attached at Exhibit J. 

II. FACTUAL BACKGROUND 

The Cleveland Harbor, as defined in this case, consists of 5.5 miles along the Cleveland 

shoreline that is enclosed by breakwater structures, 5.8 miles of the lower Cuyahoga River, and 1 

mile of the Old River. Declaration of Kurt Princic, attached at Exhibit B, ¶ 11; Corps’ Finding of 

No Significant Impact, attached at Exhibit B-2, p.2.  The southernmost mile of the Cuyahoga 

River that is within the Cleveland Harbor is referred to herein as the “Upper Cuyahoga 

Navigation Channel.” (See Ex. B, ¶¶9-10; Corps’ Application for an Ohio Water Quality 

Certification, attached at Exhibit B-1, pp.27-28).  For commercial cargo ships to safely navigate 

the full Cleveland Harbor throughout 2015, the Corps must dredge 180,000 cubic yards of 
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sediment from the Cleveland Harbor; 135,000 cubic yards of that sediment must be dredged 

from the Upper Cuyahoga Navigation Channel. Ex. B-1, pp.16-17, 21-22; Ex. B-2, p.2; Email 

from Ronald Kozlowksi to Kurt Princic with attachments, attached at Exhibits B-4, B-4a-e.   

If the Corps refuses to dredge in accordance with its statutory responsibility, the Upper 

Cuyahoga Navigation Channel will become too shallow for cargo ships to safely traverse. Ex. B, 

¶ 9; Ex. B-1, pp.16-17; Declaration of Glen Nekvasil, Lake Carriers’ Association, attached at 

Exhibit H, ¶¶ 5-10.  Those cargo ships will be prohibited from entering the Upper Cuyahoga 

Navigation Channel, thereby cutting off access to the commercial and industrial facilities located 

there—in particular, ArcelorMittal Cleveland. Declaration of Clarence Hauge, attached at 

Exhibit G, ¶¶ 4, 8, 10, 12; Ex. H, ¶¶ 5-10.     

ArcelorMittal Cleveland is one of the largest and most productive steel mills in the world. 

Ex. G, ¶ 5.  The Cleveland plant includes two blast furnaces within 950 acres of property located 

on both sides of the Upper Cuyahoga Navigation Channel. Ex. G, ¶ 4.  The plant employs 1,900 

people and has an annual raw steel production capacity of 3.8 million tons. Ex. G, ¶¶ 4-5.  Sixty 

percent of the steel produced from ArcelorMittal Cleveland is used in Ohio construction 

activities and by Ohio manufacturers in the production of goods such as automobiles, appliances, 

pipes, fasteners, and converters. Ex. G, ¶¶ 3-5.   

ArcelorMittal also owns a facility in Warren, Ohio that supplies 100 percent of its coke to 

the Cleveland plant.  As a company, ArcelorMittal annually makes purchases within the State of 

Ohio totaling $2 billion. Ex. G, ¶ 6.  The total annual payroll associated with the Cleveland and 

Warren facilities is approximately $200 million. Ex. G, ¶ 6.  ArcelorMittal annually pays state 

and local taxes in the amount of approximately $4.4 million. Ex. G, ¶ 6.   
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ArcelorMittal Cleveland is wholly reliant on maritime deliveries through the Cleveland 

Harbor to receive approximately four million tons of iron ore and limestone per year, both of 

which are essential raw materials for steel production. Ex. G, ¶ 8.  Without this iron ore or 

limestone, the plant absolutely could not produce steel. Ex. G, ¶ 8.  All four million tons of this 

raw material must be received during the Cleveland Harbor shipping season, which typically 

begins in March and ends by mid-January at the latest. Ex. G, ¶ 9.  When the shipping season is 

open, all ships that serve ArcelorMittal Cleveland will carry the maximum tonnage of cargo that 

the current depth of the Federal Navigational Channel permits. Ex. G, ¶ 9.  To meet the needs of 

commerce, the ships operate 24-hours per day, 7-days per week during shipping season. Ex. G, ¶ 

9.  Therefore, the steel plant’s annual production capacity is limited by the amount of time that 

the Cleveland Harbor is open and fully accessible. 

Beginning on March 30, 2015, ships servicing facilities on the Upper Cuyahoga 

Navigation Channel were required to reduce their cargo loads in order to traverse the Cleveland 

Harbor. Ex. H, ¶ 5; Ex. B, ¶ 9.  Moreover, as of April 20, 2015, the depth of the Upper Cuyahoga 

Navigation Channel was below the authorized project depth of 23 feet. Ex. H, ¶¶ 5-6.  When the 

river is not maintained to the project depth of 23 feet, cargo ships are required to reduce their 

cargo loads by approximately 100 tons per inch of lost depth. Ex. H, ¶ 7.  When the Upper 

Cuyahoga Navigation Channel is 23 feet deep, cargo ships can carry between 17,000 and 18,400 

tons of cargo. Ex. H, ¶ 6.  Currently, because the Upper Cuyahoga Navigation Channel is 

shallower than 23 feet, ships can only maintain 17 feet, 8 inches of draft (the distance between 

the water line and bottom of the ship’s hull), which means that ships can only carry between 

11,800 tons and 13,155 tons of cargo. Ex. H, ¶ 5.  To safely operate a vessel, the propeller and 

rudder must be adequately submerged. Ex. H, ¶ 10.  Otherwise, propeller thrust and steerage 
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cannot be maintained. Ex. H, ¶ 10.  The minimum safe draft varies among ships from 17 feet, 0 

inches to 19 feet, 6 inches. Ex. H, ¶ 8.  Therefore, if the Upper Cuyahoga Navigation Channel is 

not adequately dredged and sediment further clogs the Channel, there is a point when 

commercial navigation is no longer possible. Ex. H, ¶ 10; Ex. G, ¶ 8; Ex. B, ¶ 9.    

If the full Cleveland Harbor Federal Navigational Channel is not timely dredged, and 

commercial navigation becomes impossible, the ArcelorMittal Cleveland facility will not receive 

the essential raw materials it needs to continue to operate, and the viability of ArcelorMittal 

Cleveland will be catastrophically impacted. Ex. G, ¶ 12.  The blast furnaces at the Cleveland 

facility would be forced to shut down at the cost of of millions of dollars to protect the assets for 

future restart. Ex. G, ¶ 12.  If the Cleveland facility is idled, ArcelorMittal may also be forced to 

idle its Warren facility because that facility supplies 100 percent of its coke to the Cleveland 

facility. Ex. G, ¶ 12.  Moreover, if both facilities shut down due to the lack of raw materials, 

ArcelorMittal may be forced to lay off numerous employees. Ex. G, ¶13.  The Corps must dredge 

the Upper Cuyahoga Navigation Channel in 2015 to avoid this catastrophic and irreparable harm. 

A. Disposal of Dredged Material 

The initial dispute between the parties involved the proper method of disposal for the 

135,000 cubic yards of dredged material that would be removed from the Upper Cuyahoga 

Navigation Channel. Declaration of Gary Klase, attached at Ex. C, ¶¶ 7, 35.  The Corps decided 

that it would dispose of that material in Lake Erie at a disposal site it identifies as CLA-1, which 

is a two square mile-area on the bed of Lake Erie, located nine miles north of Cleveland. Ex. B-

1, pp.16-17, 29.  In making this unilateral decision, the Corps purports to rely on its own 

regulations, asserting that open Lake disposal constitutes what the Corps calls “the Federal 

Standard.”  The Corps’ regulations define the Federal Standard as “… the dredged material 
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disposal alternative or alternatives identified by the Corps which represent the least costly 

alternatives consistent with sound engineering practices and meeting the environmental standards 

established by the 404(b)(1) evaluation process or ocean dumping criteria.”  33 C.F.R. § 335.7.   

The State of Ohio has legal title to CLA-1. 43 U.S.C. § 1311.  Based on its Federally-

granted authority under the Clean Water Act and Coastal Zone Management Act, the State of 

Ohio determined that placing the Upper Cuyahoga Navigation Channel sediment in the open 

waters of Lake Erie would be environmentally unacceptable because the sediment contains 

carcinogenic toxins. Declaration of Craig W. Butler, attached at Exhibit A, ¶ 14; Ohio’s Water 

Quality Certification for Corps 2015 Project, attached at Ex. A-3; Ex. C, ¶¶ 1-35.  The toxins of 

greatest concern are (and historically have been) polychlorinated biphenyls (“PCBs”). Ex. C, ¶ 9; 

Ex. B-2, p.2.  PCBs are contaminants of concern because, in addition to being toxic, they are 

persistent and bioaccumulative. Ex. C, ¶ 9.  This means that once PCBs enter the food chain, 

they remain substantially intact and concentrate in increasing amounts as they move through the 

food chain. Ex. C, ¶ 9.  Consequently, small organisms absorb PCBs by living in contact with 

and consuming the contaminated sediment. Ex. C, ¶ 9.  Each predator then consumes and retains 

PCBs that are in its prey. Ex. C, ¶ 9.  This process results in the increased total amount of the 

PCBs in organisms higher in the food chain. Ex. C, ¶ 9.  Eventually, humans absorb PCBs by 

consuming fish or other wildlife that has absorbed PCBs from their prey. Ex. C, ¶ 9.  In humans 

and other animals, PCBs are carcinogenic and can adversely affect developing children. Ex. C, ¶ 

9. 

 Because the Corps cannot legally dispose of PCB-contaminated sediment in the open 

waters of Lake Erie if doing so would violate Ohio’s water quality standards, the only legal 

disposal alternative for the Corps is to place the dredged material in one of the available confined 
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disposal facilities (“CDF”), which has been the Corps’ practice almost without variation for the 

past 40 years. Ex. B-2, p.2.  These CDFs are large impervious embankments that restrict 

sediment from entering Lake Erie. Ex. F, ¶ 4; Ex. B-1, p.30.  Several CDFs are currently in 

operation and have sufficient capacity for both the dredged material from the Corps’ 2015 

dredging and the Corps’ future dredging projects. See B-1, p.16; B-4; Declaration of James 

White, attached at Exhibit F, ¶ 6; Ex. B-4; Ex. B-4b.  These confined disposal facilities are 

identified numerically by the Corps as follows:  9, 10B, and 12. Ex. B-1, p.30; Ex. B-4b; Ex. B-

4d.  Each one of these CDFs is located on the northern edge of Burke Lakefront Airport near the 

Lake Erie Shoreline. Ex. B-1, p.30; Ex. F, ¶ 4. 

Disposal of the dredged material from the Cleveland Harbor is regulated by the State of 

Ohio—under its Federally granted authority to protect its water quality, coastal zone, and 

submerged lands—and by the Corps under its own regulations.  The Ohio Environmental 

Protection Agency regulates the disposal of dredged material pursuant to its Federally-granted 

authority under the Clean Water Act, and the Ohio Department of Natural Resources regulates 

the disposal of dredged material in Ohio’s coastal zone by implementing the Federal Coastal 

Zone Management Act.  The Clean Water Act gives Ohio authority to require a State water 

quality certification or permit before any person, including a governmental entity, is allowed to 

place any pollutant, including dredged material, into waters of the State. 33 U.S.C. § 1341. 

On November 17, 2014, the Corps applied for an Ohio water quality certification 

pursuant to Section 401 of the Clean Water Act for discharges of dredged material associated 

with the scheduled 2015 Project. Ex. B, ¶ 10; Ex. B-1.  On March 31, 2015, the Director of Ohio 

EPA granted the Corps an Ohio water quality certification that permits the Corps to dredge the 

Cleveland Harbor and dispose of the dredged material in CDFs 9, 10B, or 12, but expressly 
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prohibits open Lake placement of any dredged material from the Cleveland Harbor. Ex. A, ¶ 14; 

Ex. A-3. 

The Coastal Zone Management Act requires the Corps’ activities to be undertaken in a 

manner consistent to the maximum extent practicable with Ohio’s Coastal Management Program 

(“CMP”). 16 U.S.C. § 1456.  On November 20, 2014, the Corps submitted a consistency 

determination to the Ohio Department of Natural Resources for its 2015 Project, claiming that 

the 2015 Project was consistent with Ohio’s CMP. Declaration of Scudder Mackey, attached at 

Exhibit E, ¶ 10; Corps’ Consistency Determination, attached at Exhibit E-1.  On February 20, 

2015, ODNR issued a conditional concurrence with the Corps’ consistency determination, 

including a condition that “[a] section 401 Water Quality Certification, or waiver thereof, must 

be received from the Ohio EPA pursuant to Ohio Revised Code § 6111.03.  The project must be 

carried out in a manner consistent with all conditions contained in the Certification.” Ex. E, ¶ 13; 

ODNR’s Conditional Concurrence, attached at Exhibit E-4.  The conditional concurrence 

explained that the conditions within it were necessary to allow ONDR’s concurrence by ensuring 

consistency with Ohio’s CMP Enforceable Policies “#6 (Water Quality), #17 (Dredging and 

Dredged Material Disposal), #27 (Fisheries Management), and #33 (Visual and Aesthetic 

Quality) as applicable in 2015.” Ex. E-4.   

B. The Corps’ Refusal to Dredge the Cleveland Harbor 

After Ohio determined that open-Lake disposal of the Upper Cuyahoga Navigation 

Channel sediment was environmentally unacceptable, the Corps threatened not to dredge the 

Upper Cuyahoga Navigation Channel because it could no longer use its preferred disposal 

alternative (what the Corps calls “the Federal Standard”). Letter from Jansen to Butler, attached 

at Exhibit A-2; Letter from Jansen to Princic, attached at Exhibit B-3; Ex. B-4b; Letter from 
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Darcy to Butler, attached at Exhibit A-5.  Later, the Corps maintained, as it does to date, that it 

will only dredge the Upper Cuyahoga Navigation Channel if Ohio (or another non-Federal 

sponsor) agrees to pay, and in fact pays on or before May 25, 2015, the extra cost of disposing of 

the Upper Cuyahoga Navigation Channel sediment in a CDF. Ex. A-2; Ex. B-3; Ex. B-4b; Ex. A-

5.  The direct extra cost of disposing of the Upper Cuyahoga Navigation Channel sediment into a 

CDF is $423,050. Ex. B, ¶¶ 12-13, 19; Ex. B-4; Ex. B-4a-e.  In addition, however, the Corps is 

requiring that a non-Federal sponsor compensate the Corps for its use of CDF 10b in 2015 or that 

a non-Federal sponsor provide 75,000 cubic yards-worth of CDF capacity for the Corps’ use 

through 2017, free of any material handling fees, which are estimated to be $712,500. Ex. B, ¶¶ 

12-13, 19; Ex. B-4; Ex. B-4a-e.  The Corps has more than sufficient funds allocated to the 2015 

Project to dispose of all dredged material in available CDFs for the 2015 Project, yet it has 

required subsidization of the 2015 Project by a non-Federal sponsor. Ex. B, ¶¶ 16, 20-21; Ex. B-

1, p. 16; Ex. B-5a-b. 

C. Ohio’s Proposed Compromise 

The State of Ohio has alleged and continues to maintain that it is the Corps’ sole and 

statutory responsibility to maintain the navigability of the entire Cleveland Harbor at its own 

cost.  However, because the Corps controls the 2015 Project, the Corps can—and has—

unilaterally refused to meet its responsibility.  The failure to dredge and properly dispose of the 

dredged material from the Upper Cuyahoga Navigational Channel will cause severe and 

irreparable harm to the State.  In an attempt to remedy both harms, the State, subject to necessary 

appropriations and approval from Ohio’s Controlling Board, is willing to pay $423,050 (the 

funds to cover the additional cost of disposing of the Upper Cuyahoga Navigation Channel 

sediment into a CDF) and to pay $712,500 (the estimated material handling fees for depositing 
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75,000 cubic yards of dredged material into CDF 9 or CDF 12), if the Court so orders after 

issuing a ruling on the merits of this case.   

Accordingly, the State seeks a Temporary Order from the Court that would require Ohio 

to agree to pay $423,050 and up to $712,500 of the Corps’ material handling fees in 2016 and 

2017, if the Court ultimately determines that it would be lawful for the Corps to dispose of the 

Upper Cuyahoga Navigation Channel sediment into Lake Erie at CLA-1 and that it would be 

lawful for the Corps to refuse to dredge the Upper Cuyahoga Navigation Channel.   

Consequently, if the Court grants the State of Ohio’s Motion for a Temporary Order and 

Preliminary Injunction, it would ensure that both parties’ interests are protected and the legal 

issues can be fully litigated while preventing catastrophic harm from befalling local industry, the 

City of Cleveland, and the environment and people of the State of Ohio.   

III. LEGAL STANDARD 

Federal Rule of Civil Procedure 65 gives courts the power to issue temporary restraining 

orders and preliminary injunctions to prevent immediate and irreparable injury.  The goal is 

therefore “to prevent irreparable injury so as to preserve the court’s ability to render a 

meaningful decision on the merits.”  Stenberg v. Cheker Oil Co., 573 F.2d 921, 925 (6th Cir. 

1978).  The elements necessary for injunctive relief are irreparable injury and inadequacy of 

legal remedies, and, therefore, a court must balance the competing claims of injury.  Amoco 

Prod. Co. v. Village of Gambell, 480 U.S. 531, 542 (1987).   

The State is entitled to preliminary relief if the following factors are balanced in the 

State’s favor:  (1) a likelihood of success on the merits; (2) a possibility of irreparable injury; (3) 

whether issuance of a preliminary injunction would constitute substantial harm to others; and (4) 

whether the public interest would be served by granting a preliminary injunction.  McPherson v. 
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Michigan High Sch. Athletic Ass’n, Inc., 119 F.3d 453, 459 (6th Cir. 1997) (en banc) (quoting 

Sandison v. Michigan High Sch. Athletic Ass’n, Inc., 64 F.3d 1026, 1030 (6th Cir. 1995)).  These 

factors are to guide the Court’s discretion.  Id.  They are not prerequisites that must be satisfied, 

and are not meant to be “rigid and unbending requirements.”  Id.  Lastly, the four factors are not 

prerequisites to be met, but rather must be balanced as part of a decision to grant or deny 

injunctive relief.  In re DeLorean Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985).   

The Sixth Circuit has explained that one purpose “under Rule 65 is to preserve the status 

quo so that a reasoned resolution of a dispute may be had.”  Procter & Gamble Co. v. Bankers 

Trust Co., 78 F.3d 219, 227 (6th Cir. 1996).  The Sixth Circuit has also clarified, however, that 

“[t]he focus always must be on prevention of injury by a proper order, not merely on 

preservation of the status quo.”  Stenberg, 573 F.2d at 925.  The Sixth Circuit has further 

explained that “[t]he object and purpose of a preliminary injunction is to preserve the existing 

state of things until the rights of the parties can be fairly and fully investigated and determined” 

and that “[t]he legal discretion of the judge or court in acting upon applications for provisional 

injunctions is largely controlled by the consideration that the injury to the moving party, arising 

from a refusal of the writ, is certain and great, while the damage to the party complained of, by 

the issuance of the injunction, is slight or inconsiderable.”  Performance Unlimited, Inc. v. 

Questar Publishers, Inc., 52 F.3d 1373, 1378 (6th Cir. 1995) (citations omitted). 

The Sixth Circuit has instructed that the likelihood-of-success factor should be analyzed 

in conjunction with the other factors in the following manner: 

In applying this test, we balance the factors.  The [Plaintiff] must demonstrate a 
likelihood of success on the merits to a degree inversely proportional to the 
amount of irreparable harm that will be suffered if a stay does not issue.  “[I]n 
order to justify a stay of the district court’s ruling, the [Plaintiff] must demonstrate 
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at least serious questions going to the merits and irreparable harm that decidedly 
outweighs the harm that will be inflicted on others if a stay is granted.” 
 

Family Trust Foundation of Kentucky, Inc. v. Kentucky Judicial Conduct Comm’n, 388 F.3d 224, 

227 (6th Cir. 2004).    

IV. LAW AND ARGUMENT 
 

The State prevails on all four preliminary injunction factors.  Consequently, preliminary 

relief pursuant to Civil Rule 65 is justified here, at least until the Court can rule on the merits of 

this case. 

A. The State is likely to succeed on the merits of its claim. 
 

The State undoubtedly has a likelihood of success based on the merits of its claim.  Under 

controlling Sixth Circuit authority, a plaintiff’s “initial burden” in demonstrating entitlement to 

preliminary injunctive relief is a showing of a strong or substantial likelihood of success on the 

merits of his action.  NAACP v. City of Mansfield, Ohio, 866 F.2d 162, 167 (6th Cir. 1989).  

When seeking preliminary relief, the plaintiff need not demonstrate actual success on the merits.  

Amoco, 480 U.S. at 546 n. 12.  Moreover, “a finding that the movant has not established a strong 

probability of success on the merits will not preclude a court from exercising its discretion to 

issue a preliminary injunction if the movant has, at minimum, ‘show[n] serious questions going 

to the merits and irreparable harm which decidedly outweighs any potential harm to the 

defendant if the injunction is issued.’”  Six Clinics Holding Corp., II v. Cafcomp Systems, 

Inc., 119 F.3d 393, 400 (6th Cir. 1997), quoting Gaston Drugs, Inc. v. Metropolitan Life Ins. Co., 

823 F.2d 984, 988 n. 2 (6th Cir. 1987) (citation omitted).  The Sixth Circuit has interpreted the 

phrase “serious questions going to the merits” to mean questions “so serious, substantial, 
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difficult, and doubtful as to make them a fair ground for litigation and thus for more deliberate 

investigation.”  Six Clinics Holding Corp, 119 F.3d at 402. 

Furthermore, a Federal district court has jurisdiction to enjoin acts of Federal officials 

which are unsupported by statutory authority.  New Mexico State Game Commission v. Udall, 

281 F.Supp. 627, 631 (D.N.M. 1968), reversed on other grounds, 410 F.2d 1197 (10th Cir. 

1969).  “Equity has jurisdiction to restrain a Federal officer from doing or attempting to do acts 

which are in excess of his authority or under authority not validly conferred.”  Harper v. Jones, 

195 F.2d 705, 706 (10th Cir. 1952). 

Here, relevant statutes and associated legislative history provide that: (1) the Corps is 

required to dredge the Cleveland Harbor, at full Federal expense, in order to maintain 

navigability; (2) the Corps must comply with Ohio’s water quality standards, even if doing so 

increases the Federal expense of the Corps’ projects; and (3) the Corps must comply to the 

maximum extent practicable with Ohio’s CMP.  The State of Ohio, therefore, has a strong 

likelihood of success on the merits because the Corps’ actions are inconsistent with unambiguous 

statutory requirements.  At the very least, the State of Ohio raises serious 

questions going to the merits. 

1. The Corps is required, at full Federal expense, to maintain the navigability 
of the Cleveland Harbor. 

 
The Water Resources Development Act of 2007 requires the Corps to use available funds 

to “expedite the operation and maintenance, including dredging, of the navigation features of the 

Great Lakes and Connecting Channels for the purpose of supporting commercial navigation to 

authorized project depths.”  33 U.S.C. § 426o-2.  
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The legislative history of the Water Resources Development Act of 2007 indicates that 

Congress intended for that Act to direct the Corps to use available funds to dredge the Great 

Lakes harbors because of the substantial problems the Corps’ delayed dredging had imposed on 

commerce.  The Congressional Conference Committee reported the following:   

The Great Lakes contain 134 deep-draft harbors and six connecting channels 
within the Corps of Engineers’ dredging responsibility, including 25 of the 
nation's largest ports.  The total waterborne commerce on the Great Lakes equals 
nearly 7 percent of the nation’s maritime commerce.  Recent shortfalls in the 
Corps’ dredging appropriation have delayed dredging at many Great Lakes 
ports and waterways.  The low water levels that have plagued the Lakes since 
the late 1990s have only exacerbated the problem.  As a result, the largest vessels 
in the Great Lakes fleet must forfeit nearly 270 tons of cargo for each 1-inch 
reduction in loaded draft.  Ocean-going vessels in the international trade lose 
roughly 100 tons of cargo for each 1-inch loss of draft.  Section 5014(a) directs 
the [Corps], using available appropriated funds, to expedite the operation and 
maintenance, including dredging, of the navigation features of the Great Lakes 
and Connecting Channels for the purpose of supporting commercial navigation to 
authorized project depths.   
 

H.R. Conf. Rep. 110-280 (emphasis added). 
 
Other related code sections further indicate that the Corps is responsible for maintaining 

the navigability of the Cleveland Harbor.  For example, if Lake Erie water levels drop below the 

Low Water Datum for Lake Erie (which is 569.2 feet above sea level), the Corps is directed to 

dredge the Cleveland Harbor even deeper to ensure its navigability.  “In operating and 

maintaining Federal channels and harbors of … the Great Lakes, the [Corps] shall conduct such 

dredging as is necessary to ensure minimal operation depths consistent with the original 

authorized depths of the channels and harbors when water levels in the Great Lakes are, or are 

forecast to be, below the International Great Lakes Datum of 1985.”  33 U.S.C. § 426o-1.  While 

this particular statute is only triggered when water levels drop, this code section further clarifies 
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the importance of maintaining the navigability of the Cleveland Harbor, and that maintaining that 

navigability is the Corps’ responsibility. 

Additionally, the Corps is required to perform its harbor maintenance projects at full 

Federal expense.  “The Federal share of the cost of operation and maintenance of each 

navigation project for a harbor or inland harbor constructed by the Secretary pursuant to this Act 

or any other law approved after November 17, 1986, shall be 100 percent.” 33 U.S.C. § 

2211(b)(1) (emphasis added).  The legislative history of this statute indicates that Congress 

intended to be very direct in that operation and maintenance of Federal Harbors would be 

performed at full Federal expense.  “Under both bills, project operation and maintenance costs 

would be 100 percent Federal for work associated with maintaining depths to forty-five feet 

and 50 percent non-Federal for any additional costs of maintaining depths greater than that 

depth.”  H.R. 99-1013 (emphasis added). 

The Corps has sufficient funds allocated and budgeted to its 2015 Project to dredge the 

full 180,000 cubic yards of sediment from the Cleveland Harbor and place all of that sediment 

into a CDF. Ex. B, ¶¶ 16, 20-21; the Corps’ 2014 and 2015 Budgets, attached at Ex. B-5a and 

Ex. B-5b.  Congress provided the Corps with more than sufficient funds to meet the mandate 

given to it in the Water Resources Development Act, evidenced by the fact that the Corps’ 2015 

budget allocates more money toward operation and maintenance of the Cleveland Harbor than 

the Corps’ 2014 budget, which was a year that the Corps disposed of 45,000 more cubic yards of 

the Upper Cuyahoga Navigation Channel sediment into a CDF. Ex. B, ¶¶ 16, 20-21.  

Additionally, the Corps’ sufficient funding to properly dispose of the Upper Cuyahoga 

Navigation Channel sediment is evidenced by the fact that the Corps’ “preferred alternative” in 
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its application for an Ohio water quality certification involved depositing 295,000 cubic yards of 

Cleveland Harbor sediment into available CDFs. Ex. B-1, p.16.   

Therefore, since the Corps has the funds available to maintain the navigability of the 

Cleveland Harbor, its refusal to do so would be in violation of the Water Resources Development 

Act of 2007.  Furthermore, any demand by the Corps that a non-Federal sponsor pay for the 

Corps’ compliance with State and Federal environmental laws, is in violation of 33 U.S.C. § 

2211(b)(1), as well as the Corps’ general duties regarding navigability. 

2. The Corps must comply with Ohio’s water quality standards, even if that 
requires the Corps to expend additional funds. 

 
In 1977, Congress amended the Clean Water Act to require Federal agencies to comply 

with state water quality standards.  Natl. Wildlife Fed’n v. U.S. Army Corps of Engineers, 384 

F.3d 1163, 1167 (9th Cir. 2004), citing 33 U.S.C. § 1323.  Under the Clean Water Act, before a 

Federal agency may dispose of dredged material into waters of a particular state, that Federal 

agency must obtain from that particular state a certification stating that the disposal of dredged 

material will not harm that state’s water quality.  33 U.S.C. § 1323; 33 U.S.C. § 1341; 33 C.F.R. 

§ 336.1.  This certification is a called a state water quality certification (or sometimes a 401 

certification).  

When the Clean Water Act was amended in 1977, the Senate Committee on Environment 

and Public Works specifically addressed the Corps’ obligation to comply with state water quality 

standards when performing dredging activities by reporting the following:   

Section 404 [of the Clean Water Act]-- mandates that all dredging activities of the 
U.S. Army Corps of Engineers be conducted in compliance with applicable state 
water quality standards, and all other State substantive and procedural 
requirements. 

*** 
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By this amendment [to section 404 of the Clean Water Act], the committee 
clarifies that corps dredging activities are not exempt from State pollution 
abatement requirements.  …  Several corps district offices to date have requested 
and received funds to provide on land or confined disposal of dredge spoil.  
Pursuant to this amendment, the corps may be required by the States in some 
instances to expend additional funds to protect water quality.   
 

S.Rep. 95-370 (emphasis added). 
 
On March 31, 2015, the Director of the Ohio EPA determined that disposing of the Upper 

Cuyahoga Navigation Channel sediment in Lake Erie would violate Ohio’s water quality 

standards.  Accordingly, he issued a water quality certification that permits the Corps to dredge 

the Cleveland Harbor and dispose of the dredged material in CDFs 9, 10B, or 12, but expressly 

prohibits open-Lake placement of any dredged material from the Cleveland Harbor.  

3. The Corps must comply with Ohio’s Coastal Management Program to the 
maximum extent practicable. 

 
Pursuant to the Coastal Zone Management Act (“CZMA”), before undertaking a project 

in a state’s coastal zone, Federal agencies must ensure that the project is consistent with that 

state’s CMP to the maximum extent practicable and must provide that state with a consistency 

determination.  16 U.S.C. § 1456.  The state may then issue the Federal agency a concurrence, a 

conditional concurrence, or an objection to the Federal agency’s consistency determination. 15 

C.F.R. §§ 930.41, 930.43. 

The CZMA’s legislative history stresses the importance of Federal agency compliance 

with state CMPs approved under the CZMA.  Specifically, the Senate Commerce Committee 

reported that “the intent of this legislation is to enhance state authority by encouraging and 

assisting the states to assume planning and regulatory powers over their coastal zones.”  See 

California Coastal Comm’n v. Granite Rock Co., 480 U.S. 572, 592 (1987), citing S.Rep. No. 

92-753.  The Senate Report further stated that “it is essential that Federal agencies administer 
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their programs, including development projects, consistent with the states’ coastal zone 

management program.”  S.Rep. 92-753.     

Furthermore, when Congress amended the CZMA in 1990, the Congressional Conference 

Committee specifically addressed the necessity for Federal agencies’ dredging projects to 

comply with state coastal management programs by reporting the following: 

[It is unnecessary to include a] specific clarification that Federal agency activities 
and Federal permits under the Ocean Dumping Act, including ocean dumping site 
designations, and operation and maintenance dredging, are subject to the 
requirements of section 307… because the amendments to section 307(c)(1) leave 
no doubt that all Federal agency activities and all Federal permits are subject 
to the CZMA’s consistency requirements…. a statutory “listing” of activities 
should be avoided to prevent any implication that unlisted activities are not 
covered.  
 
Finally, the conferees are aware of the argument that the application of Federal 
consistency to activities under the Ocean Dumping Act amounts to state 
regulations of ocean dumping for purposes of section 106(d) of that Act.  The 
conferees reject this argument.   
 

H.Rep. 101–964 (emphasis added). 
  
The CZMA is implemented by the Department of Commerce through the National 

Oceanic and Atmospheric Administration (“NOAA”).  NOAA’s regulations define “maximum 

extent practicable” as fully consistent with the enforceable policies of management programs 

unless full consistency is prohibited by existing law applicable to the Federal agency.  15 CFR § 

930.32.  NOAA’s regulations also prohibit a Federal agency from using funding restraints to 

demonstrate compliance to the maximum extent practicable.  “Federal agencies should include 

the cost of being fully consistent with [state CMPs] … in their budget …, to the same extent 

that a Federal agency would plan for the cost of complying with other Federal 

requirements.”  15 CFR § 930.32 (emphasis added).  Therefore, the Corps is required to budget 
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compliance with state CMPs into its dredging projects unless appropriation “laws contain 

specific legal prohibitions.”  65 Fed. Reg. 77134 (emphasis added).   

On February 20, 2015, ODNR issued a conditional concurrence with the Corps’ 

consistency determination including conditions that “[a] section 401 Water Quality Certification, 

or waiver thereof, must be received from the Ohio EPA pursuant to Ohio Revised Code § 

6111.03.  The project must be carried out in a manner consistent with all conditions contained in 

the Certification.”  The conditional concurrence explained that the conditions within it were 

necessary to allow its concurrence by ensuring consistency with Ohio CMP Enforceable Policies 

“#6 (Water Quality), #17 (Dredging and Dredged Material Disposal), #27 (Fisheries 

Management), and #33 (Visual and Aesthetic Quality) as applicable in 2015.” 

In the Corps’ Environmental Assessment for the 2015 Cleveland Harbor Dredging 

Project (Ex. B-2, p.6), the Corps cites to Section 148 of Public Law 94-587 to justify its refusal 

to even evaluate using a CDF for the disposal of the Upper Cuyahoga Navigation Channel 

sediment.  Public Law 94-587, which was passed in 1976 before relevant and applicable 

amendments to the Clean Water Act and Coastal Zone Management Act, contains no such 

specific prohibition on the use of CDFs.  Instead, the law identifies management practices that 

the Corps should adopt to improve efficient use of CDFs. 

SEC. 148.  The Secretary of the Army, acting through the Chief of Engineers, 
shall utilize and encourage the utilization of such management practices as he 
determines appropriate to extend the capacity and useful life of dredged material 
disposal areas such that the need for new dredged material disposal areas is kept 
to a minimum.  Management practices authorized by this section shall include, but 
not be limited to, the construction of dikes, consolidation and dewatering of 
dredged material, and construction of drainage and outflow facilities. 
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Public Law 94-587.  Nothing in this law specifically requires the Corps to use open Lake 

disposal or specifically prohibits the use of a CDF.  Certainly, nothing in this law specifically 

prohibits the Corps from fully complying with Ohio’s CMP.  Furthermore, the Corps’ current 

position is that it will place material in a CDF as long as a non-Federal sponsor will pay the extra 

cost of using a CDF.  Therefore, the Corps cannot argue that it is legally prohibited from 

disposing of the Upper Cuyahoga Navigation Channel sediment in a CDF.  Additionally, even if 

Public Law 94-587 meant what the Corps claims, Public Law 94-587 is superseded by the Water 

Resource Development Act of 1988, which directs the Corps to continue using CDFs until doing 

so is no longer needed.   

The Secretary of the Army, acting through the Chief of Engineers, is authorized to 
continue to deposit dredged materials into a contained spoil disposal facility 
constructed under this section until the Secretary determines that such facility is 
no longer needed for such purpose or that such facility is completely full. 
 

33 U.S.C. § 1293a(j).  Because Congress specifically authorized the use of CDFs, the Corps 

cannot legitimately claim that it is specifically prohibited from using a CDF. 

 The Corps has the funds available to place the Upper Cuyahoga Navigation Channel 

sediment in a CDF.  The Corps is required to use its available funds to dredge the Cleveland 

Harbor.  The Federal share of maintenance dredging is set at one hundred percent by Federal 

statute.  Under the Clean Water Act, the Corps is required to comply with Ohio’s water quality 

standards and is required to obtain a water quality certification from the State of Ohio before 

disposing of dredged material into Lake Erie.  The Corps is required to comply with Ohio’s 

Coastal Management Program to the maximum extent practicable.  And finally, Congress has 

specifically acknowledged that the Corps’ obligation to comply with state environmental laws 

may increase the amount of money that the Corps may be forced to spend on its dredging 
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projects and affirmed that the Corps still needs to meet those obligations.  Therefore, the State of 

Ohio’s likelihood of success on the merits is great enough that the Corps should not be permitted 

to use the threat of an unlawful action that will irreparably harm Ohio commerce as a means of 

preventing the State of Ohio from presenting the merits of its case to the Court.     

B. Local industry, the City of Cleveland, and the State of Ohio will suffer 
irreparable, catastrophic, irreversible injury in the absence of preliminary relief. 

 
The second factor under the preliminary injunction test is whether the movant will suffer 

irreparable injury without a preliminary injunction.  In re DeLorean, 755 F.2d at 1223.  Plaintiffs 

seeking preliminary relief must demonstrate that irreparable injury is likely in the absence of an 

injunction.  Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 22 (2008).  Courts do 

not issue preliminary injunctions simply to prevent the possibility of a remote future injury, or a 

possibility of irreparable harm.  O’Shea v. Littleton, 414 U.S. 488, 502 (1974); Mazurek v. 

Armstrong, 520 U.S. 968, 972 (1997) (per curiam).  Consequently, irreparable harm is shown if a 

plaintiff demonstrates “a significant risk that . . . cannot be compensated after the fact by 

monetary damages.”  Adams v. Freedom Forge Corp., 204 F.3d 475, 484-85 (3rd Cir. 2000) 

(emphasis added); see also Greater Yellowstone Coalition v. Flowers, 321 F.3d 1250, 1258 (10th 

Cir. 2003).  Moreover, the injury may also be deemed irreparable when damages are difficult to 

calculate.  Basicomputer Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992).  Lastly, the harm 

must be of sufficient immediacy that it cannot await a trial on the merits.  Huron Mountain Club 

v. U.S. Army Corps of Engineers, 2012 WL 3060146, at *13 (W.D. Mich. 2012). 
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1. The effects of the Corps’ refusal to dredge the Upper Cuyahoga Navigation 
Channel, rendering it unfit for navigation, would be catastrophic and far-
reaching. 

 
Here, the effect of the Corps’ refusal to dredge the Upper Cuyahoga Navigation Channel, 

rendering it unfit for navigation, would be catastrophic and far-reaching, in terms of number of 

jobs affected, lost tax revenue, and lost infusion of capital.  In particular, ArcelorMittal and other 

industrial facilities along this portion of the Cleveland Harbor rely on navigation of the 

Cleveland Harbor to receive raw materials in and to ship finished products out.  Ex. G, ¶ 8.  

Indeed, the effects of a shutdown of commerce of this magnitude would render much of the harm 

unquantifiable, and no amount of monetary damages could compensate every injured party after-

the-fact, even if a claim could be filed by the impacted businesses and governmental entities.  

See Polymer Technologies, Inc. v. Bridwell, 103 F.3d 970, 975-76 (Fed. Cir. 1996) (holding that 

the loss of market opportunities cannot be quantified or adequately compensated, and is evidence 

of irreparable harm); Purdue Pharma L.P. v. Boehringer Ingelheim GmbH, 237 F.3d 1359, 1368 

(Fed. Cir. 2001) (finding the likelihood of price erosion and loss of market position are evidence 

of irreparable harm). 

Moreover, this harm is imminent.  A trial on the merits of this case would occur, at the 

earliest, in January 2016, if this case were put on an Expedited Case Management Track 

pursuant to Local Rule 16.2.  By January 2016, the Corps will be preparing for its 2016 annual 

dredging projects and the Upper Cuyahoga Navigation Channel will likely have been rendered 

un-navigable for the 2015 shipping season, putting both ArcelorMittal’s Cleveland and Warren 

facilities at risk of shutting down, jeopardizing thousands of jobs, and a vast number and wide 

range of Ohio industries. Ex. G, ¶¶ 3-5, 12.  Absent the State’s proposed Temporary Order, the 
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Court will consequently be powerless to examine the merits of Plaintiff’s claims as they relate to 

the 2015 Project. 

2. Environmental injury, by its very nature, is irreparable. 

Similarly, the Corps’ chosen Federal Standard of open-Lake dumping would irreparably 

harm the environment and the citizens of Ohio.  As the Supreme Court has recognized, 

“[e]nvironmental injury, by its nature, can seldom be adequately remedied by money damages 

and is often permanent or at least of long duration, i.e., irreparable.”  Amoco, 480 U.S. at 545.  If 

such injury is sufficiently likely, therefore, the balance of harms will usually favor the issuance 

of an injunction to protect the environment.   

The heart of the State’s Complaint is that the Corps’ preferred disposal alternative—

disposal of PCB-contaminated sediment into the open waters of Lake Erie—is not 

environmentally acceptable, due to the far-reaching consequences of PCBs, which are toxic and 

bioaccumulative. Ex. C, ¶ 9.  Certainly, if the Corps were to open-Lake dump the dredged 

material, the effects would be permanent and irreversible, as the material could not be pulled 

back out.  Due to the bioaccumulative effects of PCBs, the harm caused would remain for 

decades. Ex. C, ¶ 9.  Now, by declaring its intention to forego dredging of the Upper Cuyahoga 

Navigation Channel in 2015 or place the dredged material into a CDF at the cost of a non-

Federal sponsor, the Corps has created a separate, additional layer of harm for 2015.  The Corps 

is cleverly trading one type of harm (environmental) for another (navigational/commercial).  The 

Corps has replaced its threat of harm to Ohioans’ health and environment with the threat of 

irreparable harm to local industry, the City of Cleveland, and State of Ohio, which would result 

if traversing the Upper Cuyahoga Navigation Channel were impossible.  Therefore, the Corps’ 
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current threat is merely an alternative to the Corps’ initial threat of environmental harm, where 

the State of Ohio is forced to choose the form of its destructor. 

C. Issuance of a preliminary injunction will not constitute substantial harm to the 
Corps or others. 
 

In determining whether to issue a preliminary injunction, the third factor courts consider 

is whether the issuance of the injunction would cause substantial harm to others.  In evaluating 

what constitutes substantial harm, the Sixth Circuit has found “[m]ere injuries, however 

substantial, in terms of money, time, and energy necessarily expended” in order to comply with 

an injunction “are not enough.”  Baker v. Adams County/Ohio Valley School Board, 310 F.3d 

927, 930 (6th Cir. 2002).   

The preliminary relief that the State requests poses no harm to any third party.  Granting 

the injunction in fact would not harm, but rather benefit others. Declaration of Kristy Meyer, 

attached at Exhibit I, ¶¶ 2, 3. The practical effect of the Court issuing the State’s proposed 

Temporary Order is that the entirety of the Cleveland Harbor, including the Upper Cuyahoga 

Navigation Channel, will be dredged, open, and safe for navigation, while ensuring that the 

Corps will not suffer unnecessary loss of funds or disposal capacity.  The requested Order 

therefore simply allows for business and commerce to operate safely and efficiently as they have 

for the past 40 years, and merely requires the Corps to do the same project that it has done for 

even longer than 40 years.  It maintains the status quo with regard to the navigability and 

operation of Cleveland Harbor.   

Moreover, the issuance of the proposed Temporary Order causes no substantial harm to 

the Corps.  Rather, the Court would simply order the Corps to do what it has done for the past 40 

years by dredging the entirety of the Cleveland Harbor and disposing of that dredged material in 
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an environmentally safe manner—depositing the material into CDFs.  The Corps would 

consequently be conducting dredging operations at the Cleveland Harbor in the same manner as 

it always has.  Moreover, as the Corps has already allocated sufficient funds for the 2015 Project 

to dispose of all dredged material in available CDFs and has already received bids for the 

necessary work, the Corps cannot argue that it would incur economic harm sufficient to 

constitute substantial harm. Ex. B, ¶¶ 13-14, 16, 20-21; Ex. B-4; Ex. B-4a; Ex. B-4b; Ex. B-5a; 

Ex. B5-b.  However, insofar as the Corps would maintain that it would unnecessarily be 

expending funds for the 2015 Project, the requested Temporary Order obviates that claim.  The 

Order would require the State to cover the alleged additional cost of dredging and disposing of 

dredged material into a CDF in the event that the State does not prevail on the merits of its 

action.  Consequently, the proposed Order effectively eliminates all risk for the Corps in 

proceeding with the 2015 Project and would allow the Court to make a decision on the merits 

without the impossible constraint of the 2015 Project’s current deadlines.   

A balancing of the harms here leads to but one conclusion—that harm to the State in the 

absence of temporary relief from the Court far outweighs any harm to the Corps if the Court 

were to issue the State’s proposed Temporary Order.  The harm that local industry, the City of 

Cleveland, and the State of Ohio will suffer as a result of the Corps’ decision to defer dredging 

and in the absence of a preliminary injunction is monumental.  In stark contrast, the harm which 

the Corps may suffer is non-existent, given the guarantee of its claimed additional costs.   

D. A preliminary injunction serves the public interest. 
 

In determining whether preliminary injunctive relief is warranted, the Court must 

consider whether the injunction would serve the public interest.  Local Union 1937 v. Norfolk 

Southern Corp., 927 F.2d 900, 903 (6th Cir. 1991).  The demonstrated breadth, scale, and 
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imminence of the potential harm to the citizens of Ohio detailed above strongly supports a 

finding that it is in the public interest to take steps to ensure that dredging takes place in Upper 

Cuyahoga River Channel.  This is particularly true where, as here, there is a strong public policy 

clearly expressed in numerous Federal and State statutes directing the Corps to adhere to State 

and Federal environmental laws when performing its dredging operations.  Where such public 

policy is identified by Congress in specific statutes, it is given great weight by Federal courts 

considering whether or not to grant a preliminary injunction.  See Federal Practice and 

Procedure, Wright & Miller, Civil 2d § 2948.4 (stating “the public interest may be declared in 

the form of a statute . . . a statute prohibiting the threatened acts that are the subject matter of the 

litigation has been considered a strong factor in favor of granting a preliminary injunction.”).   

The public’s interest is best served by avoiding environmental risk by protecting the 

environmental integrity of the open Lake, as is the State’s ultimate goal, until the Court reaches a 

decision on the merits.  In situations such as this, the public interest is best served by granting a 

preliminary injunction so that all parties can “research and argue an extremely complex case with 

a voluminous administrative record[,] while posing the least [environmental] risk.”  Buckeye 

Forest Council v. U.S. Forest Serv., 337 F. Supp.2d 1030, 1036 (S.D. Ohio 2004) (finding that 

because the claims pertaining to the Endangered Species Act involved “a complicated and 

intertwined set of statutes and regulations and because the severity of the potential injury to 

Plaintiffs is so great” Plaintiffs’ motion for preliminary injunction would be granted).  The least 

environmental risk, in this case, is preventing the disposal of dredged materials into the Lake.  In 

light of this, the State has proposed the most equitable solution, while keeping the public interest 

in mind.   
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Additionally, in order to continue undisrupted commerce in the region, protecting 

thousands of jobs and securing the environmental and economic well-being of those who look to 

the Lake for their livelihood, the Corps must perform its Federally-mandated duty to dredge the 

entire channel without a non-Federal sponsor.  The Corps has sufficient funds with which to 

complete the 2015 Project in an environmentally acceptable manner, it simply refuses to do so. 

Ex. B, ¶¶ 16, 20-21.  Instead, it asks the State of Ohio and its citizens to provide the funds with 

which to pay for the Corps’ compliance with Ohio environmental law, effectively delegating its 

statutorily-mandated duties. See, e.g., Anglers of the Au Sable v. U.S. Forest Serv., 402 

F.Supp.2d 826, 828 (E.D. Mich. 2005) (holding the defendants suffer only negligible harm as a 

result of an injunction and “the public interest weighs in favor of temporarily delaying” the 

project “until the merits can be decided”).  In doing so, the Corps effectively extorts the State 

and its citizens—hand over the funds the Corps demands now, or allow Ohio’s citizens, 

businesses, or environment to pay the consequences. 

Finally, a balancing of the public interest as it relates to the State of Ohio, and the public 

interest as it relates to the nation at large, tips the scales in favor of granting preliminary relief.  

The Corps has already been allocated sufficient funds with which to perform the 2015 Project in 

an environmentally sound manner, using the CDFs available to it.  The use of these funds would 

not harm the greater public at large.  To the contrary, the use of the Corps allocated funds is the 

typical manner with which its dredging projects are performed and Congress has more than 

adequately provided for the Corps’ operations for the entire 2015 Project.  The Corps simply 

seeks a cheaper way out.  Contrasted with the impact on the State should the Corps refuse to 

dredge the Upper Cuyahoga Navigation Channel, there is no comparison.  The State of Ohio 

would immediately suffer great harm—environmentally, economically, and financially. Ex. I, ¶¶ 
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2, 3, 7, 11. The State has a public interest in preventing such harm, and this interest is clearly 

better served by entry of the Temporary Order that will prevent the Corps from cutting off the 

Upper Cuyahoga Navigation Channel.  

E. A balancing of the factors weighs heavily in favor of the granting of preliminary 
relief. 
 

The preliminary injunction factors are simply factors to be balanced, not prerequisites 

that must be met, and no one factor is prerequisite to injunctive relief.  U.S. v. Edward Rose & 

Sons, 384 F.3d 258, 261 (6th Cir. 2004).  The role of the court is to “balance[] the conveniences 

of the parties and possible injuries to them according as they may be affected by the granting or 

withholding of the injunction.”  Yakus v. United States, 321 U.S. 414, 440 (1944).  Here, the 

State has more than met its burden of showing the necessity of preliminary relief.  A balancing of 

all four factors shows:  (1) the State has a strong likelihood of succeeding on the merits; (2) the 

State will face irreparable harm if the Court declines to issue preliminary relief; (3) granting the 

State its requested preliminary injunction poses no threat to others; and (4) the State’s requested 

preliminary relief serves the public interest. 
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V. CONCLUSION 

For the reasons stated herein, supported by the attached declarations, the State requests 

that the Court grant the State’s proposed Temporary Order, attached hereto at Exhibit J. 

Respectfully submitted, 
 
MICHAEL DEWINE 
OHIO ATTORNEY GENERAL 
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