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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 

DOUGLAS WINSTON, et al. 

 

Plaintiffs, 

 

v. 

 

CITY OF CLEVELAND, et al., 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

CASE NO. 1:14-CV-2670 

 

JUDGE SOLOMON OLIVER JR. 

 

DEFENDANTS FRANK 

GARMBACK’S AND TIMOTHY 

LOEHMANN’S MOTION TO STAY 

CIVIL PROCEEDINGS PENDING 

CRIMINAL PROCEEDINGS 

 

 Defendants Frank Garmback and Timothy Loehmann now move this Court to stay this 

matter pending the completion of criminal investigation into the underlying events of this case. 

The grounds for this Motion are more fully set forth in the attached Memorandum in 

Support. 

Respectfully submitted, 

       

     BARBARA A. LANGHENRY (0038838) 

     Director of Law, City of Cleveland 

 

 s/ John P. Bacevice Jr.   s/ Joseph F. Scott 

JOHN P. BACEVICE JR. (0087306) JOSEPH F. SCOTT (0029780) 
Assistant Director of Law    Chief Assistant Director of Law 

601 Lakeside Avenue    601 Lakeside Avenue 

City Hall, Room 106    City Hall, Room 106 

Cleveland, Ohio 44114-1077   Cleveland, Ohio 44114-1077 

Tel: (216) 664-2800    Tel: (216) 664-2800 

Fax: (216) 664-2663    Fax: (216) 664-2663 

Email: jbacevice@city.cleveland.oh.us Email: jscott@city.cleveland.oh.us  

ATTORNEY FOR DEFENDANT   ATTORNEY FOR DEFENDENT 

TIMOTHY LOEHMANN   FRANK GARMBACK 
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MEMORANDUM IN SUPPORT 

I. FACTUAL BACKGROUND 

Plaintiffs filed this matter on December 5, 2014 naming the City of Cleveland, Officer 

Frank Garmback, and Officer Timothy Loehmann as Defendants.  On February 25, 2015 

Defendants Garmback and Loehmann received Waiver of the Service of Summons from 

Plaintiffs’ counsel Walter T. Madison.  Defendants, through counsel, returned the executed 

Waivers dated March 20, 2015.  Plaintiffs filed the executed Waiver with this Court on April 6, 

2015 (ECF # 19, ECF # 20).  Defendant’s responsive pleading is currently due on April 27, 

2015.
1
  

 The City of Cleveland forwarded the entirety of the investigation into any possible 

criminal conduct regarding this incident to the Cuyahoga County Sheriff’s Office in January of 

2015.  The criminal investigation is ongoing.  (Exhibit A – Letter from Assistant County 

Prosecutor Matthew Meyer).  The Cleveland Police Patrolmen’s Association has retained 

Michael Maloney as Officer Garmback’s attorney and Henry Hilow as Officer Loehmann’s 

attorney regarding any potential criminal charges.  Were Officer Garmback or Officer Loehmann 

to be charged, this matter would be stayed under a Younger abstention.  Younger v. Harris, 401 

U.S. 37 (1971). 

 

 

 

 

                                                             
1
 Plaintiffs note the date of the Waiver to be February 27, 2015 in the April 6, 2015 filing.  The 

Waiver Defendant has notes a date of February 25, 2015.  60 days from the 25th is April 26th, 

which is a Sunday and would make the responsive pleading due April 27th.  This minor clerical 

difference has no bearing on this Motion. 
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II. LAW AND ARGUMENT 

A. It Is Well Established That A District Court Has The Authority To Stay Civil 

Proceedings Pending A Criminal Prosecution Or Investigation. 

 

It is well-established that a district court has the discretion to stay civil proceedings 

pending the outcome of a related criminal proceeding.  United States v. Kordel, 397 U.S. 1, 11- 

12 (1970); United States v. Certain Real Property 566 Hendrickson Blvd., Clawson, Oakland 

Cty., Michigan, 986 F.2d 990, 997 (6th
 Cir. 1993); Securities and Exchange Comm. v. Dresser 

Industries, Inc., 628 F.2d 1368, 1375-76 (D.C. Cir.), cert. denied, 449 U.S. 993 (1980).  As 

several district judges in this Circuit have observed, “simultaneous criminal and civil cases 

involving the same or closely related facts may give rise to Fifth Amendment concerns sufficient 

to warrant a stay of the civil proceedings.”  Chao v. Fleming, 498 F.Supp.2d 1034, 1037 (W.D. 

Mich. 2007); McCloskey v. White, Case No. 3:09-CV-1273, 2011 WL 780793, at *1 (N.D. Ohio 

Mar. 1, 2011) (Katz, D.J.); Coley v. Lucas Cty., Ohio, Case No. 3:09-CV-0008, 

2011 WL 5838190, at *2 (N.D. Ohio Nov. 18, 2011) (Armstrong, M.J.); see also Kammer v. 

Cincinnati Ins. Co., No. 09-13177-BC, 2010 WL 2474329, at *2 (E.D. Mich. June11, 2010).  

Thus, where, as here, “a party to a civil action is subject to criminal proceedings and/or 

investigations that relate to such civil action, courts will often stay the civil proceeding so as to 

prevent the use of civil discovery and evidentiary procedures to obtain evidence for use in the 

criminal matter” and “to preserve a defendant’s Fifth Amendment privilege rights.”  Coley, 2011 

WL 5838190, at *2; McCullaugh v. Krendick, Case No. 5:07-CV-2341, 2009WL 2929306, at *1 

(N.D. Ohio Sept. 9, 2009) (citations omitted).
2
 

                                                             
2 We note that a district court’s authority to stay civil proceedings applies to grand jury 

proceedings and criminal investigations that relate to the same or closely-related subject matter. 
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One of the most important reasons for granting a stay of civil proceedings is to protect the 

constitutional rights and privileges of defendants who are faced with criminal liability for the 

same conduct that is the subject of the civil proceeding. As one district court recently explained: 

“The fifth amendment privilege not only protects the individual against being 

involuntarily called as a witness against himself in a criminal prosecution but also 

privileges him not to answer questions put to him in any other proceeding, civil or 

criminal, formal or informal, where the answers might incriminate him in future 

criminal proceedings.” 

 

Kammer, 2010 WL 247329, at *1(citing In re Morganroth, 718 F.2d 161, 164-65 (6th
 Cir. 1983)).  

Thus, where, as here, the Fifth Amendment is implicated because of a pending (or  impending) 

criminal prosecution, the U.S. Supreme Court has held that “an appropriate remedy may be to 

‘postpon[e] civil discovery until termination of the criminal action.’”  Id. (citing Kordel, 397 U.S. 

at 9). 

Indeed, a stay of the civil proceedings “is desirable not only for fifth amendment 

reasons,” but also because it protects “the integrity of two separate processes.”  Afro-Lecon, Inc. 

v. United States, 820 F.2d 1198, 1204 (Fed. Cir. 1987).  As one federal court explained: 

“The ‘freeze’ we think is not for the protection of the employee only, but also 

rises from the sense that deferrable civil proceedings constitute improper 

interference with the criminal proceedings if they churn over the same evidentiary 

material.” 

 

Id. (citing Penden v. United States, 512 F.2d 1099, 1103 (Ct. Cl. 1975)).  Here, it is undisputed 

the Cuyahoga County Sheriff’s Office is investigating Officer Garmback and Officer Loehmann 

about the same incident that is the subject of this civil action.  If civil discovery were to proceed 

                                                                                                                                                                                                    

Id.; see also United States v. Banks, No. 2:08–CV–638, 2008 WL 4862353, at *1 (S.D. Ohio 

Nov. 7, 2008) (granting stay of a civil proceeding pending resolution of “an ongoing criminal 

investigation”); Government Technical Services, Inc. v. United States, 98 Fed. Cl. 710, 710 

(2011) (agreeing that “[p]recedent in this circuit has recognized the wisdom of staying a civil 

action pending a criminal investigation and possible prosecution in order to avoid the conflicts 

inherent in concurrent proceedings”). 
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simultaneously at the same time, therefore, it would unduly interfere with the integrity of the 

criminal proceedings.  Id. 

This fact is especially true here because the government is not permitted to compel 

testimony from any of the defendants in a grand jury proceeding or to conduct discovery in a 

criminal case.  Yet, because the same events in question will be the subject of extensive 

discovery in this civil action, the government may be able to obtain information about the 

defense of this civil proceeding that it can be used in a potential criminal prosecution.  Afro-

Lecon, 820 F.2d at 1203 (“The broad scope of civil discovery may present to both the 

prosecution, at times the criminal defendant, an irresistible temptation to use that discovery to 

one’s advantage in the criminal case”); Twenty First Century Corp. v. LaBianca, 801 F. Supp. 

1007, 1010 (E.D.N.Y. 1992) (“Allowing civil discovery to proceed . . . may afford [the parties] 

an opportunity to gain evidence to which they are not entitled under the governing criminal 

discovery rules”).  Accordingly, to ensure that the civil proceedings do not unnecessarily 

prejudice or interfere with e criminal investigation and, if it arises, the fair and proper 

adjudication of the criminal proceeding, it is entirely just and appropriate for this Court to stay 

the instant civil proceedings until the criminal matter has been resolved. 

In this regard, we note that there are number of instances where the district judges in the 

Northern District of Ohio have granted stays of civil actions involving the alleged use of 

excessive force by Cleveland police officers where, as here, there was another pending criminal 

proceeding or investigation involving the same subject matter.  For example, in Lofton v. City of 

Cleveland, No. 1:08-CV-01378 (N.D. Ohio), Judge O’Malley granted a stay of the civil 

proceedings, and in Reid v. Santiago, No. 1:06-CV-2166 (N.D. Ohio), this Court granted a stay.  

Moreover, in two more recent civil cases out of Toledo, Judge Katz and Magistrate Judge 
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Armstrong have also granted stays.  See McCloskey, 2011 WL 780793, at *1-2; Coley, 2011 WL 

5838190, at *4.  Most recently, Judge Polster stayed litigation due to a pending investigation.  

Henderson v. Lentz, et al., 1:11-CV-1646 (N.D. Ohio).  Thus, there is strong precedent in this 

district for staying civil proceedings if they involve the same subject matter as a parallel criminal 

proceeding. 

Defendants are being pro-active in seeking to protect their Fifth Amendment rights and 

ability to defend this civil action vigorously in this Court, so that they can answer the complaint 

and testify at their civil deposition without fear that their answers may be used against them in a 

separate criminal proceeding, where the stakes are significantly higher and their liberty is 

directly at risk.  Indeed, it would be highly unfair and prejudicial to force Officer Garmback and 

Officer Loehmann to rush into the defense of a civil proceeding (and thereby force them to 

submit to civil depositions or to file written answers to the Plaintiffs’ factual allegations, 

interrogatories, or requests for admissions) when they are presently the subject of an active 

parallel criminal investigation into the same factual matters.  Plaintiffs therefore will not be 

prejudiced by waiting until after the criminal investigation and potential proceeding has been 

concluded before prosecuting the merits of these civil claims. 

B. The Interests Of Justice Would Be Furthered By The Issuance Of A Stay In 

This Case. 

 

A federal district court may defer civil proceedings pending the completion of a parallel 

criminal prosecution where the interests of justice would appear to require such action.  United 

States v. Kordel, 397 U.S. 1, 12 n.27 (1970) (listing numerous cases in which courts have stayed 

civil proceedings in deference to a criminal prosecution).  Courts have considered a variety of 

factors in determining whether such a stay is warranted.  These factors include: 

Case: 1:14-cv-02670-SO  Doc #: 22  Filed:  04/20/15  6 of 9.  PageID #: 249



7 
 

i. the interest of the plaintiffs in proceeding expeditiously with this litigation 

or any particular aspect of it, and the potential prejudice to plaintiffs of a 

delay; 

 

ii. the burden which any particular aspect of the proceedings may impose on 

the defendants; 

 

iii. the convenience of the court in the management of its cases, and the 

efficient use of judicial resources; 

 

iv. the interests of persons not parties to the civil litigation; and 

 

v. the interest of the public in the pending civil and criminal litigation. 

 

Benevolence Int’l Foundation, Inc. v. Ashcroft, 200 F. Supp.2d 935 (N.D. Ill. 2002) (granting 

stay where criminal charges had been filed against plaintiff alleging constitutional violations in 

civil case).  The factors listed above weigh heavily in favor of staying the proceedings in this 

case until the completion of the criminal investigation and, if filed, a prosecution. 

Plaintiffs will not be materially prejudiced by a stay of the litigation in this case.  Speedy 

trial requirements insure that the criminal prosecution will proceed expeditiously through the 

state court system.  Allowing this proceeding to go forward at the same time as the criminal 

investigation would impose a substantial burden upon both Defendants and Plaintiffs.  

Defendants Garmback and Loehmann are represented by counsel regarding any potential 

criminal charges and have contacted the Cleveland Law Department regarding representation in 

the civil case.  Fifth Amendment concerns would in all likelihood impair Plaintiffs’ ability to 

obtain discovery from Defendants Garmback and Loehmann.  In addition, it will be difficult, if 

not impossible, for Defendants Garmback and Loehmann to respond to discovery and or 

deposition questioning while a criminal investigation and potential prosecution is pending. 

Judicial economy and convenience would be furthered by the issuance of a stay in this 

case.  The overlapping nature of the facts and legal issues in the civil case and criminal 
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investigation creates a danger of duplicative efforts.  Allowing the investigation and potential 

prosecution to proceed before this case would eliminate this danger and could significantly 

narrow the issues in the civil case.  A stay would also prevent potentially contradictory decisions 

in the parallel proceedings.  Finally, the interest of persons not party to the civil litigation and the 

general public favor a stay.  It is in the interest of witnesses to the underlying events, that they 

not be dragged into parallel proceedings in state and federal court.  The public’s interest lies in 

the orderly prosecution of those who are accused of violating the state’s laws.  See, e.g., 

Thompson v. Bannan, 298 F.2d. 611, 614 (6
th
 Cir. 1962) (“The public has an interest in criminal 

prosecutions and they are made for the protection of the citizens of a state and in order that there 

may be an orderly government under law.”); United States v. Prewitt, 34 F.3d 436, 439 (7
th
 Cir. 

1994) (“The public interest in the prosecution of crime is greater than the public interest in the 

settlement of civil disputes.”); Campbell v. Eastland, 307 F.2d 478, 487 (5
th
 Cir. 1962) 

(“Administrative policy gives priority to the public interest in law enforcement. This seems so 

necessary and wise that a trial judge should give substantial weight to it in balancing the policy 

against the right of a civil litigant to a reasonably prompt determination of his civil claims or 

liberties.”).  Thus, the interest of justice would be furthered by the issuance of a stay in this case. 

III. CONCLUSION 

For the reasons stated above, Defendants Frank Garmback and Timothy Loehmann 

respectfully request that this Court stay the proceedings in this case until the completion of the 

criminal investigation by the Cuyahoga County Sheriff’s Office and, if charges are filed, until the 

completion of the criminal prosecution. 

Respectfully submitted, 

       

     BARBARA A. LANGHENRY (0038838) 

     Director of Law, City of Cleveland 
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 s/ John P. Bacevice Jr.   s/ Joseph F. Scott 

JOHN P. BACEVICE JR. (0087306) JOSEPH F. SCOTT (0029780) 
Assistant Director of Law    Chief Assistant Director of Law 

601 Lakeside Avenue    601 Lakeside Avenue 

City Hall, Room 106    City Hall, Room 106 

Cleveland, Ohio 44114-1077   Cleveland, Ohio 44114-1077 

Tel: (216) 664-2800    Tel: (216) 664-2800 

Fax: (216) 664-2663    Fax: (216) 664-2663 

Email: jbacevice@city.cleveland.oh.us Email: jscott@city.cleveland.oh.us  

ATTORNEY FOR DEFENDANT   ATTORNEY FOR DEFENDENT 

TIMOTHY LOEHMANN   FRANK GARMBACK 

 

 

 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that the foregoing Motion for Stay Civil Proceedings Pending 

Criminal Proceedings was filed electronically on April 20, 2015.  Notice of this filing will be 

sent to all parties by operation of the Court’s electronic filing system.  Parties may access this 

filing through the Court’s system. 

       s/ John P. Bacevice Jr.                     

      John P. Bacevice Jr. (0087306) 

      Attorney for Defendant 
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