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INITIAL DECISION 

The appellant filed an appeal of a 15-day suspension.  The Board has 

appellate jurisdiction over such an appeal.  5 U.S.C. § 7701.  For the following 

reasons, the suspension is mitigated to a 3-day suspension. 

ANALYSIS AND FINDINGS 
Background 

The appellant is a criminal Assistant United States Attorney (AUSA) for 

the District of Oregon.  The agency’s charges were based on his conduct and 

judgment during his representation of the government in the case of United States 
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v. Danielson.  The appellant directed the investigation and prosecution of 

William Dennis Danielson and five co-defendants for violation of the Lacy Act, 

16 U.S.C. §§ 3372(a)(2)(A) and 3373(d), for selling and transporting in interstate 

commerce blacktail deer illegally taken or possessed.  Agency Exhibit 4h, p. 301.  

Danielson ran a hunting guide service in Medford, Oregon.  On March 18, 1999, 

he was indicted and charged with three counts of violation of the Lacy Act.  See 

United States v. Danielson, 325 F.3d 1054, 1059 (9th Cir. 2003).  Agency Exhibit 

4h, pp. 304-305. 

Following indictment and appointment of counsel for Danielson, but prior 

to trial, Wayne Sava, a confidential informant, who was a tenant of Danielson’s, 

contacted the Oregon State Police (OSP)(the agency investigating the case), and 

indicated that he had talked to Danielson regarding the case.  The informant 

related that Danielson had told him that he might have to ask the informant to 

“say [the informant] saw something he didn’t” at the trial of the case.  See 

Danielson, 325 F.3d at 1060.  Agency Exhibit 4i, p. 499.  The OSP encouraged 

Sava to continue his relationship with Danielson.  In December 1999, OSP 

notified the appellant of Sava’s claim that Danielson had solicited false testimony 

from the informant.  Agency Exhibit 4h, p. 305.  Shortly thereafter, on December 

12, 1999, the informant, at the direction of the OSP, began meeting with and 

recording conversations with Danielson.  Several conversations were recorded 

continuing through January 23, 2000.  See Danielson, 325 F.3d at 1060; Agency 

Exhibit 4i, p. 499.  The appellant received a summary report of the first recording 

from the OSP on December 14, 1999.  Id.  He continued to receive reports and 

copies of the recordings and transcripts of Sava’s meetings with Danielson until 

early February 2000.  Id. at 1060-1063.  Agency Exhibit 4i, pp. 499-502. 

The appellant instructed the OSP to use the informant for the investigation 

of new crimes or acts of obstruction of justice.  The appellant told the OSP agents 

that the informant could not ask questions or probe into Danielson’s 

communications with his lawyer or trial strategy.  Agency Exhibit 4h, p. 306.  He 
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also instructed OSP agents that he, the appellant, could not be given any 

information regarding Danielson’s “legitimate defense strategy.”  Agency Exhibit 

4h, p. 383.  The appellant told Sava personally that he, the appellant, could not be 

given any information the informant might learn from Danielson regarding 

Danielson’s trial strategy or the pending charges.  Agency Exhibit 4h, p. 401. 

Several of the informant’s phone calls with Danielson were recorded as 

was one face-to-face meeting.  Agency Exhibit 4h, p. 308.  These conversations 

were transcribed and copies of all of the transcripts were given to the appellant by 

the OSP.  The appellant maintained possession of the transcriptions in his office 

during the investigation and prosecution of this case.  Agency Exhibit 4e, p. 201.  

The government did obtain evidence of potential new crimes from the informant’s 

conversations with Danielson.  However, the government also obtained 

information regarding Danielson’s trial strategy for the pending trial.  This 

information included whether or not Danielson would testify, that Danielson’s 

defense would rely in part on the existence of a written lease, and Danielson’s 

intention to blame people who worked for him for the criminal conduct.  Agency 

Exhibit 4i, p. 506.  It is undisputed that the appellant failed to provide copies of 

the taped statements, transcripts of the statements or the fact of their existence to 

Danielson’s counsel prior to the trial.  Agency Exhibit 4h, p. 309. 

Trial commenced in April, 2000, before the Honorable Ann L. Aiken, in 

the District Court of Oregon.  Danielson testified at the trial and, during cross-

examination, the appellant asked him questions about attempts to influence 

witnesses.  After Danielson answered that he had not attempted to influence 

witnesses and in fact was not guilty, the appellant requested a sidebar with the 

judge.  At sidebar, the appellant advised the court and defense counsel for the 

first time that he intended to offer evidence that Danielson had attempted to 

illegally influence the jury.  He stated he would show that Danielson had bribed a 

grand jury witness.  Defense counsel made no objection and cross-examination 

continued.  Agency Exhibit 4h, p. 310.  The appellant used the recorded 
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statements made by Danielson to the informant as the basis of his cross-

examination.  Thus, Danielson’s counsel first learned of the existence of the 

statements during the appellant’s cross-examination of Danielson.  See 

Danielson, 325 F.3d at 1065.  Agency Exhibit 4i, p. 503. 

The following morning, defense counsel filed motions to suppress the 

recorded statements and moved for a mistrial, raising the Sixth Amendment right 

to counsel and the Government’s failure to comply with pre-trial discovery 

obligations as cause.  The court denied the motion for mistrial and held that 

Danielson had failed to timely object and raise the Sixth Amendment violation.  

Agency Exhibit 4h, p. 311.  However, the court granted the motion to suppress 

the recorded statements, finding that the appellant had failed to comply with 

pretrial discovery rules by failing to disclose to Danielson the evidence of the 

defendant’s own statements.  In discussing the appellant’s failure to abide by the 

rules of pretrial discovery, the Court held, “[t]he conduct [of the appellant] in my 

opinion was unprofessional and a clear violation of discovery rules.”  The court 

gave a curative instruction to the jury, instructing it to disregard the appellant’s 

questions on cross-examination, but otherwise allowed the trial to proceed.  

Agency Exhibit 4h, p. 311. 

Prior to trial, on February 11, 2000, the appellant filed a trial 

memorandum.  The trial memorandum outlined the charges against Danielson and 

stated that the indictment contained a “fraction of the illegal activity Danielson 

has engaged in,” listing prior convictions for burglary, theft, assault, and an arrest 

on theft charges in January 2000.  The trial memorandum went on to state that 

Danielson’s reputation among hunters in the region was notorious because of his 

illegal hunting activities, outright theft from clients, failure to abide by 

agreements with clients, failure to pay guides, and illegal hunting of animals in 

feeding areas.  The trial memorandum stated:   

Danielson seems conscienceless, often seducing otherwise law 
abiding hunters to join him in the great illegal pursuit of the trophy. 
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He has trampled on real property rights, violated personal property 
rights, extorted money from honest hunters, and sought to prostitute 
the integrity of all around him. 

Agency Exhibit 4h, p. 312.  The appellant’s purported purpose for including this 

type of information was to obtain approval from the court to introduce evidence 

of prior bad acts or crimes pursuant to Fed. Rule Evid. 404(b).  Agency Exhibit 

4h, p. 313. 

On April 27, 2000, prior to the conclusion of the trial, an article appeared 

in the Eugene Register-Guard, a local newspaper, regarding the Danielson trial.  

The article quoted the trial memorandum in great detail, including the statements 

regarding Danielson’s past criminal history.  Agency Exhibit 4h, p. 313.  The 

reporter obtained the trial memorandum directly from the appellant shortly before 

the trial began.  Agency Exhibit 4h, p. 314.  Danielson moved to dismiss the case 

because of the appellant’s release of the trial memorandum to the local 

newspaper.  The court questioned the jury regarding whether or not they had seen 

the article.  All jurors indicated they had not seen or heard of the newspaper 

article.  The court denied the motion to dismiss but stated in part: 

I do not need to tell you Mr. Kent, that there are judges that I have 
served with in state court who would have you perhaps in contempt 
right now for sending a trial memo to the Register-Guard and find 
that conduct not professional.  I am taking no action -- please sit 
down.  Please sit down.  But I do find it disturbing that I found this -
- this -- most of the nature of the evidence that was not going to be 
allowed in court in a newspaper article.  I find it disturbing and it 
makes a trial difficult.   

Agency Exhibit 4h, p. 314. 

Danielson was convicted on one of the three counts.  In his appeal to the 

Court of Appeals for the Ninth Circuit, he alleged several grounds for reversal, 

including that his Sixth Amendment right to counsel had been violated by the 

government’s use of an informant to question him prior to trial.  See Danielson, 

325 F.3d at 1059 (9th Cir. 2003).  Agency Exhibit 4i, pp. 498-499.  The Ninth 

Circuit held that the government’s post-indictment investigation interfered with 
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Danielson’s relationship with his lawyer and remanded the case for determination 

of whether he had been prejudiced by the conduct of the government.  325 F.3d at 

1059.  The Court stated: 

The prosecution team in this case deliberately and affirmatively took 
steps, while Danielson was represented by counsel, that resulted in 
the prosecution team’s obtaining privileged information about 
Danielson’s trial strategy.  Members of the prosecution team wrote 
and retained memoranda containing privileged trial strategy 
information, as well as recorded, listened to, transcribed, and 
retained the tapes and transcripts containing the privileged 
information.  In addition, the Assistant United States Attorney in 
charge of the prosecution retained in his private office memoranda 
and unredacted transcripts containing the privileged information. 

See Danielson, 325 F.3d at 1059.  Agency Exhibit 4i, p. 498.  The Court of 

Appeals also held that the appellant improperly withheld production of tape-

recorded statements of Danielson which should have been produced pursuant to 

Federal Rules of Criminal Procedure (FRCrP) Rule 16.  The Court of Appeals 

made the following specific findings with regard to the appellant’s conduct in this 

matter: 

When Kent revealed the existence of the tapes in court on April 27, 
he did not reveal that the tapes contained privileged information.  
Indeed, the district court noted at that time, during the colloquy 
outside the presence of the jury, “I don’t know what your tape has, 
what information,” and then permitted Kent to cross-examine 
Danielson regarding the contents of the tapes.  [325 F.3d at 1065, 
Agency Exhibit 4i, p. 503].  The problem in this case, however, is 
not that the government obtained incriminating statements or other 
specific evidence, but rather that it obtained information about 
Danielson’s trial strategy.  [325 F.3d at 1067, Agency Exhibit 4i, pp. 
504-505]…[O]nce the police learned on December 8 that Sava had 
obtained trial strategy information (and therefore knew that he might 
learn more such information in future conversations), the prosecution 
team was on notice of a potential Sixth Amendment violation if 
Sava, now acting on behalf of the government, continued to have 
conversations with Danielson.  Kent states in his affidavit that he 
instructed Sava sometime in December “that he should not solicit 
trial strategy information from Danielson,” but it is clear that Sava 
ignored whatever instruction he may have received.  Moreover, there 
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is nothing in the record to indicate that any such instruction was 
repeated after it became obvious that Sava was continuing to gather, 
and to report to the police, privileged information about trial 
strategy1

                                              
1  In fact, as discussed below, the appellant and the OSP repeatedly cautioned Sava on 
this issue. 

…[325 F.3d at 1068, Agency Exhibit 4i, p. 506]...Sava 
reported regularly and extensively to the police working with Kent 
what he had learned about Danielson’s trial strategy.  Trooper 
Owren, the “primary law enforcement officer in this case,” then 
prepared and sent to Kent memoranda and transcripts containing the 
privileged trial strategy information that Sava had obtained.  It is 
clear from the foregoing that the government improperly interfered 
with Danielson’s attorney-client relationship. 

[W]e know that Trooper Owren, a member of the prosecution 
team, learned privileged information about Danielson’s trial strategy 
from Sava, and that Owren prepared memoranda and transcripts 
containing that strategy.  We know, further, that AUSA Kent 
received the memoranda and unredacted transcripts from Owren and 
that he kept them in his private office.  [325 F.3d at 1069, Agency 
Exhibit 4i, pp. 506-507] 

In this case, AUSA Kent stated that he attempted to insulate 
himself and the members of his prosecution team from privileged 
trial strategy information, but these attempts did not go far enough.  
The prosecution team, based on Owren’s initial meeting with Sava 
on December 8, knew that Sava had learned trial strategy and was on 
notice that he might learn more.  Kent states in his affidavit that 
sometime in December he told Sava not to inquire into Danielson’s 
trial strategy, but it is undisputed that Sava did so nonetheless.  In 
late December and throughout January, Sava elicited trial strategy 
information, yet there is nothing in the record indicating that Kent’s 
earlier instruction was ever repeated.  Further, the record reveals no 
attempt, at any point, to insulate the police officers working with 
Kent as part of the prosecution team from the privileged information. 

Kent contends that he sought advice, both locally and from the 
Department of Justice in Washington, D.C., as to what the 
prosecution should do to insulate itself from trial strategy 
information obtained by Sava.  The precise nature of the advice 
thereby obtained has not been made clear in the record.  But 
whatever it was, Kent admitted, when pressed at oral argument, that 
his actions were not entirely pursuant to that advice…[325 F.3d at 
1073, Agency Exhibit 4i, pp. 509-510]. 
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The Court of Appeals remanded the case to the district court for a determination 

of whether Danielson had suffered prejudice as a result of the Government access 

to his trial strategy.  325 F.3d at 1075.  Agency Exhibit 4i, p. 511. 

 

The Agency’s Charges 

The agency based its charges principally upon a report of investigation 

conducted by the Department of Justice’s Office of Professional Responsibility 

(OPR).  Agency Exhibit 4i.   

 

Charge 1:  Professional Misconduct 

Specification 1:  Interference with Attorney-Client Privilege 

To prove a charge of professional misconduct based on interference with 

attorney-client privilege, the agency must show by a preponderance of the 

evidence that an employee violated the applicable standard of conduct.  See 

Crawford v. Department of Treasury, 56 M.S.P.R. 224, 230 (1993)(violation of 

the Department of Treasury’s Minimum Standards of Conduct).  In this instance, 

the applicable standard of conduct is established by the Sixth Amendment of the 

United States Constitution and Oregon Rules of Professional Conduct, DR 7-104.  

The Sixth Amendment assures an accused of the assistance of counsel, including 

the right to private communication with his counsel.  The Oregon rule, DR 7-104, 

establishes that a lawyer shall not: 

Communicate or cause another to communicate on the subject of the 
representation, or on directly related subjects with a person the 
lawyer knows to be represented by a lawyer on that subject, or on 
directly related subjects, unless: …(b) the lawyer is authorized by 
law to do so… 

The agency’s first specification reads as follows: 

The Oregon Rules of Professional Conduct reflect the Sixth 
Amendment prohibition of contact with represented parties…During 
the course of prosecution of United States v. Danielson,…you 
permitted a government informant to contact a represented party and 
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did not insulate yourself or the government from that contact.  The 
Ninth Circuit found that you deliberately and affirmatively took 
steps while Danielson was represented by counsel that resulted in the 
prosecution team obtaining privileged information about the 
defendant’s trial strategy…The court recounted several examples of 
reports forwarded to you which contained information on the 
defendant’s trial strategy.  Although you contacted PRAO regarding 
the issue of a government informant contacting a represented 
defendant, the OPR investigation found that you did not follow 
PRAO’s advice to protect the government’s case by creation of a 
taint team to ensure you did not receive confidential, privileged 
information.  The OPR Report finds that your conduct constituted 
professional misconduct and jeopardized successful prosecution of 
the case. 

In her letter of decision, deciding official Naomi Minske sustained this 

specification, noting that, “even if [he] did not intentionally read privileged 

material regarding Danielson’s trial strategy, [his] conduct was reckless and 

resulted in disclosure to [him] of privileged information.”  Agency Exhibit 4c.  

Ms. Miske specifically cited the fact that OPR found it significant that both 

privileged and non-privileged material was highlighted in orange, “indicating that 

[the appellant] reviewed both types of material before the trial.”2

Specifically, on page 54 of the OPR Report (Agency Exhibit 4h), the OPR 

quoted in part from the appellant’s August 8, 2003 memorandum to OPR (Agency 

Exhibit 4e, subtab 18, page 2), to the effect that, “the yellow stickers and orange 

highlights. . . likely would have been made in anticipation of cross examination -- 

on transcripts that were identified by the officers as pertaining to new crime 

evidence.  Other highlighting [in another color] relating to materials other than 

new crime evidence would not have been made until preparing a response to the 

post-trial motions.”  OPR Report, Agency Exhibit 4h, p. 54 (emphasis added).  

  Agency Exhibit 

4c, at 3.   

                                              
2  In e-mail communications among OPR members on March 24, 2004, they state that 
“the actual highlights were material to the OPR investigation,” and that the OPR report 
“focuses heavily on the highlighting….”  Appellant’s Exhibit 206. 
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However, as noted by the appellant, the phrase, “in another color,” is an insertion 

by OPR, and does not appear in the appellant’s memo or in the transcript of his 

interview with OPR, or anywhere else in the record.  Rather, my review of the 

record suggests the accuracy of the appellant’s consistent assertion that, before 

trial, he read and highlighted only “new crime” evidence as presented to him by 

the case agents, and was required to read the entire transcript after the trial ended 

to respond to post-trial motions, at which time it was heavily tabbed and marked 

up -- also in orange.3

Despite her specific reference, in the decision letter, to OPR’s discussion 

of the importance of the highlighting issue, at the hearing, Ms. Miske testified 

that, while there was no evidence that the appellant used orange for his pre-trial 

review of the transcripts and another color for his post-trial review, she was “not 

convinced” that the highlight colors were “significant at all.”  She testified, 

rather, that, based on what she called “inconsistent explanations” by the 

appellant, she believed that it was “simply not credible” that he had not marked 

up the privileged information until after the trial.  In her decision letter, she 

stated that such inconsistencies included the fact that the appellant stated that he 

reviewed the entire transcripts and reports for the first time in preparation for the 

Danielson appeal brief, filed in February of 2002, and later that he did so for the 

first time in preparation for his statement to the OPR in October of that year, and 

that he had “variously stated that [he] had full transcripts, redacted transcripts 

and partial transcripts” of the Sava tape-recordings.  Id.  Accepting that these 

discrepancies exist – and without reference to when and in what context those 

  Kent Brief, Agency Exhibit 4e, subtabs 1, 11, 12 and 21, p. 

5; OPR Interview, Agency Exhibit 4h(1), pp. 30-32, 36, 45-46; Danielson, 325 

F.3d at 1064; Kent April 13, 2004 Testimony, Agency Exhibit 4d, pp. 69-76, 78-

80, 104-105. 

                                              
3  Other colors appear on the case reports. 
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statements may have been made – I do not find them to be particularly material to 

the ultimate issue at hand.   

As the appellant has consistently maintained, reports of the meetings, and 

complete transcripts of the conversations, between Danielson and Sava were 

provided to the appellant under cover memoranda from the OSP officers, and he 

maintained them in a separate file in his office.  However, as he has also 

consistently explained, he did not read these materials or listen to the tapes before 

trial, except for those portions relating to new crimes, i.e. crimes independent of 

those preferred by the Grand Jury, such as perjury and jury tampering.  

Testimony of the appellant.  See also Kent April 13, 2004 Testimony, Agency 

Exhibit 4d, pp. 63-70, 108-109; Kent Brief, Agency Exhibit 4e, subtabs 1 and 21.  

The review mechanism he used was for the OSP officers to play for him only 

those portions of the tapes containing evidence of new crimes while at the same 

time directing his attention to the corresponding section in the transcripts.  

Testimony of the appellant.  See also Danielson, 325 F.3d at 1054; Kent Brief, 

Agency Exhibit 4e, subtabs 6, 12 and 21; Kent April 13, 2004 Testimony, Agency 

Exhibit 4d, pp. 67-70.   

Sergeant Walter Markee of the Oregon State Police, who supervised 

Trooper David Owren in assisting the appellant with the Danielson investigation, 

explained the process as follows:  

[the appellant] told us that this investigation needed to be conducted 
very sensitively, including (1) keeping any information other than 
evidence of new crimes from [him and] (2) advising Sava not to 
actively seek trial strategy information from Danielson….We shared 
information with [the appellant] in compliance with these 
limitations.  I remember a session where [the appellant] first listened 
to some undercover tapes where we set the tapes to a predetermined 
portion of the tape where only evidence of new crimes were shared 
with [the appellant].  Eventually, transcripts were prepared relating 
to these tapes where the same approach of reference to only new 
crimes sections was to be used.  I recall playing the preset tape 
recordings while [the appellant] was directed to the portion of the 
transcripts that pertained to the recordings.  I also recall having 
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lengthy conversations with Sr. Tpr. Dave Owren in regard to what 
evidence regarding new crimes we were going to share with [the 
appellant] and what information we were not going to share with 
him.  [The appellant] and the State Police advised Sava on multiple 
occasions not to seek information about Danielson’s trial strategy, 
but at times he nevertheless did so. 

Agency Exhibit 4e, subtab 12.  At the hearing, Sgt. Markee reiterated that he and 

the appellant warned Sava “numerous times, every time he met with him” that 

this was very sensitive and not to ask about trial strategy.4

Further, Ms. Miske ascribed importance to her belief that, despite a 

recommendation from an attorney in the agency’s Professional Responsibility 

Advisory Office (PRAO) that the appellant set up a “taint team” (i.e., “a team to 

filter the information received from Sava to insulate the prosecution from the 

possibility of receiving privileged information”), he “did not establish either a 

taint team or any other screening mechanism.”  Agency Exhibit 4c, pp. 2-3.  It is 

undisputed that, on or about January 20, 2000, the appellant, together with James 

Sutherland, Assistant U.S. Attorney and Professional Responsibility Officer 

(PRO), placed a call to PRAO attorney Joan Goldfrank, who concurred in the use 

of Sava to investigate and gather evidence of Danielson’s obstructionist 

  He explained that he 

and Trooper Owren were “very careful and specific” as to what they shared with 

the appellant, and “erred on the side of caution.”  Sgt. Markee stated that they 

never gave a set of the tapes to the appellant, specifically intending that Sgt. 

Markee himself serve as the “screening mechanism.” 

Thus, I find that, to the extent that the appellant may have stated that he 

had full, redacted (i.e., edited) and/or partial transcripts, he was substantially 

correct. 

                                              
4  Trooper Owren also stated, in a letter of March 24, 2004, that he was “present on 
several occasions when [the appellant] stressed to…Sava the importance of not eliciting 
trial strategies from Danielson during his contacts, and that [he] could not be informed 
of this information.”  Agency Exhibit 4e, subtab 11. 
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activities.  OPR Report, Agency Exhibit 4h, pp. 6, 44.  Danielson, 325 F.3d at 

1066.  Their discussion centered primarily on the issue of the appellant’s 

intention to use any evidence of Danielson’s independent criminal conduct in the 

government’s rebuttal case.  As part of this discussion, some mention was made 

regarding the use of a “taint team.”  The OPR report found, as cited by Ms. 

Miske, that the appellant and AUSA Sutherland were “advised” to “set up a taint 

team” but did not do so.5

                                              
5  Ms. Miske testified that she did not get Ms. Goldfrank’s notes of that conversation 
from the OPR, because, if she did, she would then have to look at every piece of 
evidence behind the OPR report.  Testimony of Ms. Miske. 

  See OPR Report, Agency Exhibit 4h, pp. 6, 45-46, 55.  

Ms. Miske herself concluded that the appellant did not “take into consideration” 

his conversation with Ms. Goldfrank.  Agency Exhibit 4c, p. 3.  At the hearing, 

she testified that, while she was not convinced that the appellant had been 

“ordered” or “directed” to set up a taint team, acknowledging that Ms. Goldfrank 

would not have had the authority to do so, she believed that the topic was “at 

least mentioned.”  Testimony of Ms. Miske. 

As noted by OPR in its report, Ms. Goldfrank herself had no independent 

recollection of her discussion with Mr. Sutherland and the appellant in this 

regard.  Further, Mr. Sutherland testified that he, too, had no specific recollection 

of that conversation, and specifically no recollection of PRAO recommending the 

use of a taint team.  He did testify that, if there had been any such suggestion, he 

would have “urged” that they use one, and that he is sure that the appellant would 

have agreed.  See also Agency Exhibits 4e, subtabs 7 and 13.  While the 

appellant’s recollection of the conversation is uncertain, he does recall Ms. 

Goldfrank asking, “do you want a taint team?”  Neither Mr. Sutherland nor the 

appellant understood that Ms. Goldfrank did or intended to direct the creation of 

a taint team and neither believed it was necessary.  OPR Interview, Agency 

Exhibit 4h(1), pp. 131-134; testimonies of Mr. Sutherland and the appellant. 
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Even the proposing official herself, AUSA Karin Immergut, noted in her 

letter of proposed suspension that she had “questions concerning OPR’s findings 

that PRAO advised you and Jim Sutherland to set up a ‘taint team’ and that you 

disregarded their advice.  Jim Sutherland is assigned as the PRO for this office.  

Based upon his position as PRO, as well as his reputation, I believe that had you 

both received an unambiguous suggestion to set up a ‘taint team,’ that such 

procedures would have been implemented.”6  Agency Exhibit 4e, subtab 19.7

Thus, I find that there is not preponderant evidence that the appellant 

intentionally or recklessly reviewed privileged information obtained by Sava, or 

  

Nevertheless, the appellant’s alleged failure to respond to that presumed directive 

remained significant in the final decision to suspend him.  Agency Exhibit 4c.   

                                              
6  The appellant’s immediate supervisor, AUSA John Ray, stated, in a letter to Ms. 
Miske, dated January 30, 2004, before she issued her decision: 

(T)here is one point in particular that concerns me, namely the finding by 
OPR that PRAO advised Mr. Kent and Mr. Sutherland to 'set up a taint 
team.'  Mr. Kent recalled that PRAO had asked, 'Do you want a taint 
team?' and Mr. Sutherland, according to Mr. Kent, responded that he did 
not think one was needed.  Mr. Sutherland has no recollection of what was 
said during this conversation about a taint team.  This finding by OPR 
does not resonate with me because there is no question in my mind that if 
Ms. Goldfrank had advised Mr. Kent and Mr. Sutherland to 'set up a taint 
team,' it would have been immediately done.  I base this primarily on my 
knowledge, as well as the knowledge of everyone else in the Eugene 
branch office, that Mr. Sutherland, as our professional responsibility 
officer (PRO) and ethics officer, always recommends the most cautious 
and most conservative course of action in any ethics situation, in order to 
protect the attorney from potential ethical violations.  I am certain, 
therefore, that if this advice had been given as stated, Mr. Sutherland 
would have insisted that Mr. Kent set up a taint team right away.  On the 
other hand, I can see how, 'Do you want a taint team?' might make it into 
Ms. Goldfrank’s notes as, ‘Advised to set up a taint team.’  The other 
basis of my belief is that in the last almost 12 years, I have never known 
Mr. Kent to be dishonest about anything. 

Agency Exhibit 4e, subtab 8.  See also testimony of Mr. Ray. 

7  As noted by the appellant, there would be no reason for Mr. Sutherland and him to 
seek the advice of PRAO with the intent to disregard it. 
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that he disregarded any directive, advice or clear suggestion that a “taint team” be 

established.  Nor do I find such evidence that he intentionally or recklessly failed 

to establish a screening mechanism to insulate himself from privileged 

information.  While the screening process he set up may not have been perfectly 

effective,8

As noted by his representatives in this matter, and not disputed by the 

agency, in a career spanning literally thousands of investigations and 

prosecutions as a lawyer and supervisor, until Danielson, no question has ever 

been raised regarding his honesty, integrity, ethics or commitment to the rule of 

law.  Kent April 13, 2004 Testimony, Agency Exhibit 4d, p.7; Kent Brief, 

 under all the circumstances, I cannot find that his efforts in this regard 

constituted professional misconduct as charged by the agency.  In making this 

finding, I not only consider the lack of preponderant evidence proffered by the 

agency, but also accept the appellant’s explanations regarding the issues of 

highlighting, the “taint team” discussion with Ms. Goldfrank, and his attempts to 

isolate himself from privileged information.   

I credit the appellant’s version of the relevant events because of his long-

standing and uniform reputation for integrity, truth and veracity.  It is undisputed 

that the appellant has had a long (1976-2005) and very distinguished career in the 

United States Attorney’s Office and the Cook County (Illinois) States Attorney’s 

Office.  He has served as a legislative witness before Congress and the Illinois 

and Oregon Legislatures on a variety of subjects (fraud, child pornography, 

organized crime, racketeering, immunity and wiretapping), and, while in the 

Cook County (Illinois) States Attorney’s Office, served as Chief of the Special 

Prosecutions Unit, supervising over 50 attorneys in Operation Greylord, a 3-year 

undercover investigation that led to the successful prosecution of corruption, 

police misconduct, organized crime activities, gang murders and related matters.   

                                              
8  As noted by the Court of Appeals, supra, those efforts were made but “did not go far 
enough.”   
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Agency Exhibit 4e, subtab 6, p. 203.  Indeed, the record of this case is replete 

with evidence of the appellant’s trustworthiness and credibility.  Michael R. 

Hogan, United States District Court Judge, U.S. District Court for the District of 

Oregon, in a letter of February 2, 2004, states that the appellant is “a thorough 

prosecutor who is committed to the integrity of the legal profession.  I know him 

to be ethical and honest in his appearances in court before me…[and] an asset to 

the District of Oregon’s United States Attorney office….”  Agency Exhibit 4e, 

subtab 3.  Judge Hogan testified similarly.   

Michael Mosman, Judge for the U.S. District Court for the District of 

Oregon, and for many years previously a colleague and supervisor of the 

appellant, states in a letter of February 17, 2004, that the appellant 

is simply incapable of dishonesty.  This he has proved time and time 
again over a long career in the very trenches of prosecution, where 
the temptation to cut corners can sometimes be very acute indeed.  It 
is all part of the same package.  The same man whose bluntness and 
occasional lack of tact get him in hot water would not lie even when 
the truth would hurt his own cause.  I have seen this several times 
over the years, including when I supervised him as U.S. Attorney.  
So to the degree that a perceived dishonesty is part of the mix in 
calculating the appropriate disposition of [the appellant’s] case, I 
urge those involved to excise it completely. 

Agency Exhibit 4e, subtab 4.   

Thomas M. Coffin, U.S. Magistrate Judge in the U.S. District Court for the 

District of Oregon, who has known the appellant for 20 years as his supervisor 

and as a Judge before whom the appellant has appeared nearly 1,000 times over 

12 years, opines, in a letter of January 26, 2004, that the appellant has 

“consistently displayed the highest standards of honesty and ethics.”  And, while 

he did not preside over the Danielson trial, he had “more than a passing 

familiarity with the issues in that case,” and concluded that, “whatever errors” the 

appellant may have committed, “they did not involve violations of ethics or 

breaches of honesty,” noting that the appellant’s “entire career has been a 
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testament to honest and ethical public service….”  Agency Exhibit 4e, subtab 5.  

Judge Coffin reiterated that opinion at the hearing.  Testimony of Judge Coffin. 

Jack Wong, former AUSA and U.S. Attorney, and the appellant’s 

supervisor for many years until his retirement in 1994, relates that the appellant’s 

“record is devoid of any misconduct, dishonesty, illegal or unethical behavior, 

[and is] instead comprised of testaments to his honesty, his high moral and ethical 

standards and the respect he has created for himself and the office he now 

serves.”  He states of the appellant that he is “completely confident that he would 

not lie or misrepresent.”  Agency Exhibit 4e, subtab 9.  Nancy Savage, President 

of the FBI Agents Association, states that, “[w]hile working closely with [the 

appellant] on a number of investigations and prosecutions, his integrity and 

honesty have always been above reproach” and that he is “tenacious in seeking 

the truth, not only to ensure that the prosecution is well served, but also because 

it simply is the right thing to do.”  Agency Exhibit 4e, subtab 10.  Sgt. Markee 

has expressed that, having known the appellant for over 15 years, he “hold[s] the 

highest regard and utmost respect for [him and] can honestly say that [he] is one 

of those rare people who you may only meet once in your lifetime who values his 

personal integrity so highly that he would never compromise himself, or allow 

those he works with to compromise themselves.”  Agency Exhibit 4e, subtab 12.  

Sgt. Markee testified similarly that he has the “highest opinion of his ethics.”  

Testimony of Sgt. Markee. 

AUSA and Professional Responsibility Officer Sutherland has stated that 

the appellant is a “hardworking, conscientious, and ethical lawyer [and he has] 

never seen nor been aware of [him] violating a rule of law or an ethical 

obligation.”  Agency Exhibit 4e, subtab 7.  Finally, Supervisory AUSA John Ray, 

the appellant’s supervisor for 12 years, testified that the appellant is a person of 

“absolute integrity,” whose word he “would never question,” and has asserted 

that he knows the appellant “to be a person of impeccable integrity 

and…someone whose honesty prior to this has never been questioned,” declaring 
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that, “in the last almost 12 years, I have never known [him] to be dishonest about 

anything.”  Agency Exhibit 4e, subtab 8. 

Thus, insofar as my findings regarding this charge require an assessment of 

the appellant’s credibility, I find his version of the disputed aspects of the facts 

underlying this charge to be more likely true than not, especially in view of the 

lack of preponderant evidence otherwise.  Hillen v. Department of the Army, 35 

M.S.P.R. 453, 458 (1987)(To resolve credibility issues, an administrative judge 

must identify the factual questions in dispute, summarize the evidence on each 

disputed question, state which version he believes, and explain in detail why he 

found the chosen version more credible, considering, among other factors, the 

witness’s character and demeanor, and the contradiction of the witness’s version 

of events by other evidence or its consistency with other evidence). 

This specification is not sustained. 

 

Specification 2:  Disregard of duty of candor to the court. 

The agency’s second specification reads as follows: 

[D]uring the course of the prosecution of United States v. 
Danielson,…the OPR investigation found that you gave conflicting 
and inconsistent explanations to both the district court and the court 
of appeals as to what transcripts and tapes you had reviewed prior to 
trial and did not disclose that some of the material you reviewed 
contained privileged information.  You stated in an affidavit filed 
with the district court that you did not review any transcripts, tapes 
or reports prior to trial except when directed to selected portions by 
case agents.  The OPR Report found, however, that you reviewed all 
transcripts provided by Trooper Owen [sic, Owren] prior to trial.  In 
addition you told the Ninth Circuit Court of Appeals you had 
reviewed only redacted transcripts.  A thorough review of Trooper 
[Owren’s] file and your file revealed there were no redacted 
transcripts.  The OPR Report found that you disregarded your duty of 
candor to the court in an effort to minimize your own culpability for 
improperly reviewing privileged material. 

Agency Exhibit 4g.   
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To prove a charge of professional misconduct by disregard of duty of 

candor to the court, the agency must establish by a preponderance of the evidence 

that the employee either knowingly made less than candid, truthful, accurate or 

complete statements, or knowingly withheld or failed to disclose material facts 

known to him.  See Ludlum v. Department of Justice, 87 M.S.P.R. 56, 68 (2000).  

In a later iteration of that case, the Federal Circuit Court of Appeals stated that 

“falsification” involves an affirmative misrepresentation, and requires intent to 

deceive, whereas “lack of candor” is a broader and more flexible concept, and 

does not require a showing of an intent to deceive.  Ludlum v. Department of 

Justice, 278 F.3d 1280 (Fed. Cir. 2002).  It also stated, however, that “lack of 

candor necessarily involves an element of deception….”  Id. at 1284-5.  As noted 

in a dissenting opinion in that case, “deception by definition requires intent.”  Id. 

at 1287.   

In a brief discussion of this specification in her decision letter, Ms. Miske 

concluded that the appellant failed to adhere to his duty of candor to the Trial 

Court and the Ninth Circuit Court of Appeals.  Decision Letter, Agency Exhibit 

4a, pp. 3-4.  She stated there that she was incorporating the findings of the OPR 

Report, but neither recited those findings nor cited any record reference to them.  

However, as noted in the proposal letter, the OPR report found that the appellant 

had committed “reckless disregard of his duty of candor” to the District and 

Appellate courts in the Danielson case when he “gave conflicting, inconsistent 

explanations as to what transcripts and tapes he reviewed prior to trial, and did 

not disclose that some of the materials he reviewed contained privileged 

information.”  Agency Exhibit 4h, p. 55.  The report does not identify the 

conflicting, inconsistent explanations; however, it does assert that, in an affidavit 

to the district court, the appellant stated that he “did not review any transcripts, 

tapes or reports prior to trial except when directed to appropriate portions by the 

[Oregon Police] agents.”  The OPR then stated that, “[i]n fact, however, we found 

that [the appellant] reviewed all the transcripts – in their entirety – provided to 
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him by Trooper Owren prior to trial.  We found that [the appellant] either knew, 

or should have known by cursory check of his file, that he had reviewed 

privileged portions of the transcript prior to trial.” 

For the same pertinent reasons discussed with regard to Specification No. 

1, I find that there is no preponderant evidence that the appellant did, in fact, 

review the entirety of the Sava transcripts prior to trial.  Similarly, I also find that 

any reference the appellant may have made to the Appellate Court, in response to 

questions during oral argument, regarding his having viewed partial or redacted 

transcripts was not untruthful, either intentionally or with reckless disregard for 

the truth.9  Thus, inasmuch as the OPR based its findings in this regard 

(incorporated by Ms. Miske in her decision letter) on its conclusion that the 

appellant reviewed the tapes and transcripts in their entirety, and intentionally 

misrepresented to the court his nature and extent of that review (i.e., “in an effort 

to minimize [his] own culpability for improperly reviewing privileged material”), 

I find that this specification is not sustained.10

                                              
9  See U.S. v. Danielson, 325 F.3d at 1064, in which his reference to “redacted” (i.e., 
edited) transcripts implicitly equated that term with the excerpted portions of the 
transcripts to which he was directed by the OSP officers.  Agency Exhibit 4i, pp. 502-3.  
The appellant explained at hearing that the oral argument that formed the context for 
that exchange pertained to Danielson’s motion to dismiss, in which defense counsel also 
referred to “redacted transcripts.”  See Appellant’s Exhibit 221, p. 2.  Trooper Owren, 
too, recollected to the OPR that he blacked out certain parts of the transcripts.  
Appellant’s Exhibit 217, page numbered 31.  The appellant acknowledged that his 
answers to the Appellate Court in this regard were unclear and somewhat confusing, but 
that, at the time of that exchange in court, he had not reviewed the transcripts for 
approximately 20 months, and tried to give his best recollection, but at no time intended 
to mislead, deceive or withhold information from the court.  Testimony of the appellant. 

10  U. S. District Court Judge Hogan testified that the appellant is “absolutely stand up,” 
and that, in his opinion, it would “take a lot more” than what happened in the Danielson 
case to convince him that the appellant “would ever intentionally misrepresent 
anything” to the court or to intentionally violate the rules.  Testimony of Judge Hogan. 
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Specification 3:  Disregard of your duty to produce tape recordings of a 
defendant’s statements under Rule 16, Fed. R. Crim. P. 

This specification reads as follows: 

Prior to trial of United States v. Danielson, the defendant made a 
proper request for production of written and recorded statements of 
defendant in possession of the government.  You did not produce all 
defendant’s statements in your possession prior to trial, and asserted 
you did not produce them because they had not been made “to a 
person then known to the defendant to be a government agent.”  
Your position conflicts with the language and purpose of Rule 16.  
As found by OPR, your purpose in failing to disclose the statements 
of the defendant was to gain an advantage at trial by cross-examining 
the defendant with undisclosed statements for impeachment 
purposes.  You should have known your interpretation of Rule 16 
was contrary to the language of the rule and case law interpreting the 
rule.  You disregarded your duty to provide the Danielson tape 
recordings as required by Rule 16. 

Agency Exhibit 4g.  The OPR Report found that, by not producing the tapes and 

transcripts, the appellant had failed to comport with the rules of pretrial 

discovery, and had committed professional misconduct by “recklessly” 

disregarding his pretrial obligation to produce that evidence.  OPR Report, 

Agency Exhibit 4h, pp. 2, 4 and 66.   

The appellant has consistently explained that, both before trial and in 

connection with the appeal to the Ninth Circuit, he reviewed his decision not to 

disclose the existence of the tapes until cross-examination with numerous 

attorneys in the United States Attorney’s Office and the Department of Justice, 

including PRAO attorney Joan Goldfrank, his supervisor AUSA Ray, Chief of the 

Criminal Division Michael Brown, AUSA-PRO Sutherland, AUSA Chris Cardani, 

Todd Aagard of the Appellate Section of the Environmental and Natural 

Resources Division, and Jonathan Marcus of the Appellate Section of the 

Department’s Criminal Division.  Agency Exhibit 4h, pp. 6, 46 and 52; Agency 

Exhibit 4e, subtabs 17 and 18, p. 4.  AUSA Ray testified that he was fully aware 

of the appellant’s intended approach in this regard and that he did not disagree 
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with it.  Testimony of Mr. Ray.  The appellant has contended that, at no stage of 

the proceedings did any of his colleagues object or suggest to him that his 

position on withholding the tapes and transcripts until cross-examination was 

prohibited by the Federal Rules of Criminal Procedure. 

From this uniform lack of any objection, the appellant concluded that both 

the United States Attorney’s Office and the Department of Justice agreed with his 

position.11

However, under the circumstances, I simply cannot agree that the 

appellant’s decision to withhold the pertinent information in this case was 

reckless.  The fact that so many peers and superiors were fully advised of the 

  Testimony of the appellant.  Nevertheless, the OPR found the 

appellant recklessly disregarded obligations imposed by Fed. R. Crim. P. 16 to 

disclose the recorded statements before trial.  The term “recklessly” was defined 

as conduct which is “objectively unreasonable under all the circumstances.”  OPR 

Report, Agency Exhibit 4h, p. 34.  Ms. Miske sustained the charge, finding that 

the appellant’s position on this issue was not “reasonable.”  She concluded that 

the fact that his position had been vetted through and approved by numerous 

other agency professionals “does not change the fact that [he] made an 

inappropriate decision to withhold” the information before trial.  Agency Exhibit 

4c.  While not mentioned specifically in her decision letter, Ms. Miske testified 

that she believed that the appellant “considered” his obligation under Rule 16 but 

“decided not to follow it,” terming his decision “reckless.”  She also testified that 

the question of the appellant’s good faith in deciding to withhold the information 

was not part of her decision, inasmuch as she believed that reasonable minds 

could not differ from her opinion that the relevance of the information under Rule 

16 was apparent.  Testimony of Ms. Miske. 

                                              
11  It is undisputed that, as part of the appellate process, the appellant also conducted a 
moot court with three senior AUSAs in the United States Attorney’s office and Todd 
Aagard from the Department of Justice.  Again, his position on Rule 16 was reviewed 
without objection.   
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appellant’s intentions in this regard, and briefed on his reasoning therefore, yet 

did not disagree or suggest a different approach, indicates that the question was 

not as clear cut as Ms. Miske apparently came to believe.12

Department of Justice Regulations, 28 C.F.R. § 50.2 restricts the 
information Assistant United States Attorneys should disseminate to 
the public to avoid release of information which may prejudice a jury 
and prevent a fair trial.  You provided your trial memorandum to a 
reporter during the course of the trial which contained information 
about defendant’s prior criminal conduct which was not relevant or 
admissible evidence.  You stated you believed the reporter would not 
publish the information during the trial.  In fact it was reasonable to 
expect the information you provided to the reporter would be 
published during the trial.  At the time you provided information to 
the reporter regarding defendant’s prior misconduct, the court had 
ruled the information would not be admitted at trial.  The OPR 

  While the OPR 

Report and Ms. Miske found that the appellant acted in “reckless disregard” of 

Rule 16 requirements, the Circuit reached no such conclusion, rather finding that 

his reliance on certain cited case precedent “misplaced.”  Danielson, 325 F.3d at 

1075.  As noted by the appellant’s representative, a good faith mistake and 

misplaced reliance on circuit authority does not equate to reckless regard of his 

obligation under Rule 16.   

In sum, I find that there is not preponderant evidence that the appellant’s 

actions in this regard constituted either intentional or reckless professional 

misconduct, as charged.  This specification is not sustained. 

 

Specification 4:  Disregard of Department of Justice Regulations regarding 
release of material to the media. 

This specification reads as follows: 

                                              
12  Indeed, in an earlier e-mail communication of July 21, 2004, Ms. Miske queried, 
assuming the appellant’s brief on this issue was approved by the Appellate Division, 
and the court found that the “matters [i.e. matters regarding indicted offenses versus 
“new crimes”] were closely intertwined,” “how come we are not giving [the appellant] 
the benefit of the doubt if the question was a close call?”  Appellant’s Exhibit 208. 
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investigation found the information you provided to the media about 
the defendant’s criminal history could reasonably be expected to 
influence the outcome of the trial and violated the provisions of 28 
C.F.R. 50.2. 

Agency Exhibit 4g.   

It is undisputed that, before trial, the appellant filed a trial memorandum 

outlining the evidence against Danielson, including information regarding 

Danielson’s criminal history.  During the course of the trial, an article appeared 

in a local paper, the Eugene Register-Guard, quoting in part from the trial 

memorandum.  Although the memorandum was a public record, the reporter had 

requested and received a copy of it from the appellant, rather than from the court, 

before trial.  Danielson’s motion to dismiss the indictment based on the article 

was denied, no juror having seen or heard about it.  OPR Report, Agency Exhibit 

4h, pp. 12-16, 41-44 and 61-63. 

The appellant admits he made a mistake in judgment in trusting the reporter 

not to publish an article until conclusion of the case, but contends that he 

believed all of the contents had a sound, legal basis for inclusion in the 

memorandum.  The question here, however, is solely whether his release of the 

memorandum to the reporter was proper.  Indeed, in an e-mail communication of 

July 21, 2004, Ms. Miske opined that she did not think that the question of 

whether the contents of the trial memorandum were proper was “necessary to 

support the charge.”  Appellant’s Exhibit 208.  As noted by the appellant, the trial 

memorandum, having been filed with the Court, was already a matter of public 

record, and the defendant had not requested that it be sealed or stricken in that 

format.  However, under the circumstances, I find that, in providing that 

memorandum to the reporter, the appellant effectively disregarded the pertinent 

DOJ regulation, and that such action thereby constituted professional misconduct, 

as charged.  I do not find, though, that that misconduct was committed either 

recklessly or intentionally, but rather was the product of poor judgment and 

misplaced trust. 
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In sum, I find that only Specification No. 4 of the agency’s charge of 

Professional Misconduct has been sustained, but that that charge is sustained on 

the basis of that one specification. 

 

Charge 2:  Exercising Poor Judgment Through Unprofessional Behavior 

In this charge, the agency asserted: 

You exercised poor judgment in the way you conducted yourself at 
trial.  The district judge was upset with your behavior and the 
animosity you displayed to the court and opposing counsel.  The 
OPR Report found that you personalized the case, lost objectivity 
and exhibited inappropriate anger.  You admit you were “frayed and 
a mess by the time the trial concluded” and your “emotions showed 
beyond what was appropriate as a prosecutor.”  While you did not 
intentionally or recklessly disregard your obligations to refrain from 
discourteous or undignified behavior, your inappropriate conduct and 
unprofessional behavior constituted the exercise of poor judgment. 

Agency Exhibit 4g. 

The appellant does not dispute this charge, and has offered numerous 

apologies to the court, opposing counsel and the agency.  Agency Exhibit 4d, pp. 

34-35; OPR Report, Agency Exhibit 4h, p. 23; OPR Interview, Agency Exhibit 

4h(1), pp. 61-62; Kent Brief, Agency Exhibit 4e(13), p. 3; Testimony of the 

appellant.  This charge is sustained. 

 

Nexus and Penalty 

I find that the nexus between the sustained charges (Professional 

Misconduct and Exercising Poor Judgment Through Unprofessional Behavior) 

and the efficiency of the service is apparent in this case.   

Regarding the penalty in this case, I noted that the Board has held that 

where, as here, all of the agency’s charges are sustained, but some of the 

underlying specifications are not sustained, the agency’s penalty determination is 

entitled to deference and should be reviewed only to determine whether it is 



 26 

within the parameters of reasonableness.  An agency’s failure to sustain all of its 

supporting specifications may require, or contribute to, a finding that the 

agency’s penalty is not reasonable.  Payne v. U.S. Postal Service, 72 M.S.P.R. 

646, 650-1 (1996).  Further, a general charge, such as Professional Misconduct, 

may be sustained when the Board finds that the appellant engaged in 

inappropriate behavior, even though it does not rise to the level of impropriety 

asserted by the agency; however, the penalty should reflect only the proven level 

of impropriety.  Russo v. U.S. Postal Service, 284 F.3d 1304, 1309-10 & n.2 (Fed. 

Cir. 2002).. The Board will review an agency-imposed penalty only to determine 

if the agency considered all the relevant factors and exercised management 

discretion within tolerable limits of reasonableness.  Douglas v. Veterans 

Administration, 5 M.S.P.R. 280, 306 (1981). 

In this case, I have found that only the least serious of the four 

specifications underlying the charge of Professional Misconduct has been 

sustained.  While any example of Professional Misconduct by an Assistant U.S. 

Attorney is serious, I find in this case that the “proven level of impropriety” 

merits a lesser sanction than was imposed by the agency.  I have found that the 

sustained offenses were not committed intentionally or recklessly, and certainly 

not “maliciously or for gain.”  Douglas, supra.  Further, inasmuch as I am 

obliged to consider “the effect of the offense upon the employee’s ability to 

perform at a satisfactory level and its effect upon supervisors’ confidence in the 

employee’s ability to perform assigned duties,” it is undisputed that, throughout 

the Danielson trial and to the time of the hearing in this matter, the appellant 

carried the heaviest case load in his office, and his supervisors have not relieved 

him of any assignments as a result of this personnel action.  Testimony of 

Supervisory AUSA John Ray.  Indeed, he continued to receive glowing letters of 

appreciation and supervisorial praise for his performance subsequent to the 

incidents in question here.  See, e.g., Appellant’s Exhibit 200.   
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In her decision letter, Ms. Miske stated that the appellant’s conduct 

“damaged the judiciary’s confidence in and relationship with [his] office,” and 

“has cast a negative light on the office’s reputation.”  However, while it is true 

that the appellant did receive some criticism from the Court at the time of some 

of the incidents in question, there is ample evidence in the record that both the 

appellant and his office continue to enjoy an excellent relationship with the 

judiciary with which they deal, and that their reputation with the judicial 

community has not suffered at all as a result of this matter.  Judge Thomas Coffin 

testified that the appellant has an “excellent reputation” and an “A+ relationship” 

with the bench, and that he sees no evidence that the appellant’s conduct has had 

any adverse impact on that relationship, or on the AUSA’s role in ensuring 

impartial treatment of criminal defendants.  U.S. District Court Judge Hogan 

testified that the appellant and his office are held in “very high regard” by the 

bench, and that he considers them “one of the best” U.S. Attorney’s offices in his 

experience on the circuit.  See also Appellant’s Exhibit 203. 

U.S. District Court Judge Ann Aiken, who presided over the Danielson 

trial, testified that the judiciary enjoys a “professional and warm” relationship 

with the appellant and his office, and that she would be “surprised” that anyone 

could conclude otherwise.  Testimony of Judge Aiken.  See also Appellant’s 

Exhibit 204 (letter from Judge Aiken averring that, “[a]s the presiding judge in 

the Danielson case, I can say with assurance that [the appellant’s] conduct did not 

affect this court’s relationship with or confidence in the U.S. Attorney’s office.  

To the contrary, all Assistant United Stated Attorneys, including [the appellant], 

have appeared before me dozens if not hundreds of times since the Danielson 

matter, and all are professional and highly-skilled attorneys for whom I have 

great respect.  Any finding that this court’s relationship with the U.S. Attorneys 

has been negatively affected is without factual basis and is, in fact, incorrect.”) 

In the proposal notice, Ms. Immergut cited a “previous record of 

discipline,” including a written reprimand for an unwarranted public display of 
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anger and counseling for making inappropriate public comments to the media.  

Agency Exhibit 4f.  While Ms. Miske ultimately and correctly noted that 

counseling is not a disciplinary action, and that the reprimand had expired and 

could no longer be considered as prior discipline, she properly considered that the 

appellant thereby previously had been put on notice of his need to control his 

anger, and of the restrictions against release of information to the press.  Agency 

Exhibit 4e.  However, despite Ms. Miske’s belief that the appellant had 

“diminished potential for rehabilitation,” the appellant has expressed his remorse 

for his inappropriate displays of anger, which he has ascribed to his up-bringing 

in an alcoholic family and his own experience with alcoholism and attendant 

anger-management problems.  He has consistently related that he has successfully 

addressed the former through Alcoholics Anonymous for many years and has 

undergone counseling for the latter.  Kent Brief, Agency Exhibit 4e, subtabs 1, 6 

and 13; OPR Interview, Agency Exhibit 4h(l), pp. 72-74 (anger related to 

alcoholism is “not something that’s healed immediately”).  Further, Ms. Miske 

correctly noted that the investigation and trial of the Danielson case “presented 

significant job tensions” that may have contributed to the appellant’s actions.  

The appellant himself testified that Danielson was a “provocateur supreme,” who 

unfortunately was successful in his attempt to get him to overreact.  Testimony of 

the appellant. 

Finally, I find that, in this case, perhaps the most significant of the 

potentially mitigating factors set forth in Douglas is “the employee’s past work 

record, including length of service, performance on the job, ability to get along 

with fellow workers, and dependability.”  In her decision, Ms. Miske recognized 

the appellant’s “long service as a federal prosecutor,” and noted his “satisfactory 

performance ratings [and] several performance awards.”  However, that reference 

does not appear to give sufficient credit to the quality of the appellant’s service 

and his outstanding professional reputation among investigators, attorneys, judges 
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and colleagues of every stripe.  As noted above,13

Taking that reputation into account, and in light of the agency’s failure to 

produce preponderant evidence of its most serious specifications, and in 

consideration of the fact that the appellant has no citable prior disciplinary 

record, I find that a 3-day suspension is the maximum reasonable penalty under 

the entirety of the circumstances of this case. 

 the record is replete with 

evidence that, over an extremely distinguished 29-year career in public service, 

the appellant has earned a long-standing and uniform reputation as an 

“outstanding federal prosecutor…known…for his hard work, integrity, legal 

experience, and above all – sense of fair play.”  Agency Exhibit 4e, subtab 10.  

See also Agency Exhibits 4e, subtabs 1-9, 11-12.  While a stellar career and 

sterling reputation cannot insulate an employee absolutely from responsibility for 

proven misconduct, if ever there was a case in which every benefit of any doubt 

should be given an appellant, this is it.   

14

The agency’s action is MITIGATED to a 3-day suspension.

 

DECISION 
15

                                              
13  See pp. 15-18, supra. 

14  The appellant’s Motion for a Directed Verdict and Motion to Dismiss for Outrageous 
Government Conduct, dated March 31, 2005, are denied.  There is no provision for the 
granting of either type of motion in Board procedure. 

15  Throughout this appeal, the appellant has challenged not only his 15-day suspension, 
but also the agency’s apparent intention to refer this matter to the appropriate bar 
association for further possible professional action.  However, the Board has authority 
over the suspension action only.  I note, though, that the agency’s representatives have 
advised that such bar referral is made only upon findings of intentional or reckless 
misconduct, neither of which I have found to have been proven in this case.  Further, I 
note that District Court Judge Aiken, who presided over the Danielson trial, has opined 
that she “strongly believe[s] that suspension from the United States Attorneys Office 
and referral to the bar association are not warranted, and I recommend against taking 
such action.”  Agency Exhibit 4e, subtab 2. 
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ORDER 
I ORDER the agency to cancel the fifteen-day suspension and substitute in 

its place a three-day suspension.  This action must be accomplished no later than 

20 calendar days after the date this initial decision becomes final. 

I ORDER the agency to pay appellant by check or through electronic funds 

transfer for the appropriate amount of back pay, with interest and to adjust 

benefits with appropriate credits and deductions in accordance with the Office of 

Personnel Management's regulations no later than 60 calendar days after the date 

this initial decision becomes final.  I ORDER the appellant to cooperate in good 

faith with the agency's efforts to compute the amount of back pay and benefits 

due and to provide all necessary information requested by the agency to help it 

comply.  

If there is a dispute about the amount of back pay due, I ORDER the 

agency to pay appellant by check or through electronic funds transfer for the 

undisputed amount no later than 60 calendar days after the date this initial 

decision becomes final.  Appellant may then file a petition for enforcement with 

this office to resolve the disputed amount. 

I ORDER the agency to inform appellant in writing of all actions taken to 

comply with the Board's Order and the date on which it believes it has fully 

complied.  If not notified, appellant must ask the agency about its efforts to 

comply before filing a petition for enforcement with this office. 

For agencies whose payroll is administered by either the National Finance 

Center of the Department of Agriculture (NFC) or the Defense Finance and 

Accounting Service (DFAS), two lists of the information and documentation 

necessary to process payments and adjustments resulting from a Board decision 

are attached.  I ORDER the agency to timely provide DFAS or NFC with all 

documentation necessary to process payments and adjustments resulting from the 

Board’s decision in accordance with the attached lists so that payment can be 
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made within the 60-day period set forth above.  The checklists are also available 

on the Board’s webpage at http://www.mspb.gov/mspbdecisionspage.html.   

INTERIM RELIEF  
If a petition for review is filed by either party, I ORDER the agency to 

provide interim relief to the appellant in accordance with 5 U.S.C. 

§ 7701(b)(2)(A).  The relief shall be effective as of the date of this decision and 

will remain in effect until the decision of the Board becomes final. 

Any petition for review or cross petition for review filed by the agency 

must be accompanied by a certification that the agency has complied with the 

interim relief order, either by providing the required interim relief or by 

satisfying the requirements of 5 U.S.C. § 7701(b)(2)(A)(ii) and (B).  If the 

appellant challenges this certification, the Board will issue an order affording the 

agency the opportunity to submit evidence of its compliance.  If an agency 

petition or cross petition for review does not include this certification, or if the 

agency does not provide evidence of compliance in response to the Board’s order, 

the Board may dismiss the agency’s petition or cross petition for review on that 

basis. 

FOR THE BOARD: ______________________________ 
Anthony L. Ellison 
Administrative Judge 

 

NOTICE TO PARTIES CONCERNING SETTLEMENT 
The date that this initial decision becomes final, which is set forth below, is 

the last day that the administrative judge may vacate the initial decision in order 

to accept a settlement agreement into the record.  See 5 C.F.R. § 1201.112(a)(5). 

http://www.mspb.gov/mspbdecisionspage.html�
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NOTICE TO APPELLANT 
This initial decision will become final on February 2, 2006, unless a 

petition for review is filed by that date or the Board reopens the case on its own 

motion.  This is an important date because it is usually the last day on which you 

can file a petition for review with the Board.  However, if this initial decision is 

received by you more than 5 days after the date of issuance, you may file a 

petition for review within 30 days after the date you actually receive the initial 

decision.  The date on which the initial decision becomes final also controls when 

you can file a petition for review with the Court of Appeals for the Federal 

Circuit.  The paragraphs that follow tell you how and when to file with the Board 

or the federal court.  These instructions are important because if you wish to file 

a petition, you must file it within the proper time period.  

BOARD REVIEW 
You may request Board review of this initial decision by filing a petition 

for review.  Your petition, with supporting evidence and argument, must be filed 

with: 

The Clerk of the Board 
Merit Systems Protection Board 

1615 M Street, NW., 
Washington, DC 20419 

A petition for review may be filed by mail, facsimile (fax), personal or 

commercial delivery, or electronic filing.  A petition for review submitted by 

electronic filing must comply with the requirements of 5 C.F.R. § 1201.14, and 

may only be accomplished at the Board's e-Appeal website 

(https://e-appeal.mspb.gov).   

If you file a petition for review, the Board will obtain the record in your 

case from the administrative judge and you should not submit anything to the 

Board that is already part of the record.  Your petition must filed with the Clerk 

of the Board no later than the date this initial decision becomes final, or if this 

https://e-appeal.mspb.gov/�


 33 

initial decision is received by you more than 5 days after the date of issuance, 30 

days after the date you actually receive the initial decision.  The date of filing by 

mail is determined by the postmark date.  The date of filing by electronic filing is 

the date of submission.  The date of filing by personal delivery is the date on 

which the Board receives the document.  The date of filing by commercial 

delivery is the date the document was delivered to the commercial delivery 

service.  Your petition may be rejected and returned to you if you fail to provide 

a statement of how you served your petition on the other party.  See 5 C.F.R. 

§ 1201.4(j). 

JUDICIAL REVIEW 
If you are dissatisfied with the Board's final decision, you may file a 

petition with: 

The United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, NW. 
Washington, DC 20439 

You may not file your petition with the court before this decision becomes final.  

To be timely, your petition must be received

If you need further information about your right to appeal this decision to 

court, you should refer to the federal law that gives you this right.  It is found in 

Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read 

this law, as well as review the Board’s regulations and other related material, at 

our website, 

 by the court no later than 60 

calendar days after the date this initial decision becomes final. 

http://www.mspb.gov.  Additional information is available at the 

court's website, http://fedcir.gov/contents.html.  Of particular relevance is the 

court's "Guide for Pro Se Petitioners and Appellants," which is contained within 

the court's Rules of Practice, and Forms 5, 6, and 11. 

http://www.mspb.gov/�
http://fedcir.gov/contents.html�
http://fedcir.gov/pdf/cafc2004.pdf�
http://fedcir.gov/pdf/form05_04.pdf�
http://fedcir.gov/pdf/form06_04.pdf�
http://fedcir.gov/pdf/form11_04.pdf�
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ATTORNEY FEES 
If no petition for review is filed, you may ask for the payment of attorney 

fees (plus costs, expert witness fees, and litigation expenses, where applicable) by 

filing a motion with this office as soon as possible, but no later than 60 calendar 

days after the date this initial decision becomes final.  Any such motion must be 

prepared in accordance with the provisions of 5 C.F.R. Part 1201, Subpart H, and 

applicable case law. 

NOTICE TO AGENCY/INTERVENOR 
The agency or intervenor may file a petition for review of this initial 

decision in accordance with the Board's regulations.  


