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To the Honorable Justice Samuel Alito, as Circuit Justice for the United States Court of Appeals 

for the Eighth Circuit: 

 Petitioner Cecil Clayton (“petitioner”) respectfully requests a stay of his execution, 

presently scheduled for March 17, 2015, pending this Court’s disposition of his petition for a 

writ of certiorari, which will be timely filed on or before June 4, 2015. 

INTRODUCTION 
 
 Petitioner, Cecil Clayton, seeks review of the Eighth Circuit’s recent decision addressing 

the constitutionality of Missouri’s lethal injection protocol.  App. 1a.  The decision addressed 

two questions that are currently pending before this Court: (1) whether Baze v. Rees, 553 U.S. 35 

(2008) provides the Eighth Amendment standard for assessing lethal injection protocols that vary 

significantly from the protocol approved of in that case (2) whether a petitioner challenging the 

constitutionality of a protocol must name an alternative method of execution that would not 

violate the Eighth Amendment. App. #a, #a; Glossip v. Gross, No. 14-7955, 2015 WL 302647, 

2015 U.S. LEXIS 757 (Jan. 23, 2015) (granting review of these questions). Mr. Clayton’s case is 

the first to reach this Court after the Eighth Circuit conclusively ruled on these issues. Because 

the decision squarely presents the issues presented in Glossip, this Court should stay Mr. 

Clayton’s execution while it considers the simultaneously filed petition for writ of certiorari.   

 Missouri’s secrecy laws, combined with the Eighth Circuit’s reversing the District 

Court’s discovery orders, left Mr. Clayton ignorant of key details about Missouri’s execution 

protocols.  Nonetheless, Mr. Clayton was able to offer substantial evidence about the kinds of 

harm that Missouri’s use of compounded pentobarbital would provide.  The Eighth Circuit, 

having cut Mr. Clayton off from discovery, held that he had not been specific enough with his 
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allegations. App. #*6-7a.  This holding directly raises the question of the standard for assessing 

whether a lethal injection protocol that substantially differs from the one approved in Baze.   

Relying on Baze, the Eighth Circuit also held that Mr. Clayton failed to name an 

alternative method of execution that would comply with the requirements of the Eighth 

Amendment.  Mr. Clayton had conceded that there is an alternative method for conducting an 

execution.  The very nature of his claim—that compounded pentobarbital heightens the risk of 

extreme pain—implicitly suggests an alternative: FDA approved pentobarbital.  Nonetheless, the 

Eighth Circuit required more, requiring Mr. Clayton to provide a roadmap for how he would 

have the state execute him.  Such a requirement, if upheld, would be singularly unique to lethal 

injection challenges. No other area of constitutional law requires a petitioner to not only identify 

the constitutional violation, but to also explain to the state how to go about the activity in 

question without running afoul of the constitution.   

 The petition for a writ of certiorari herein will present the following questions: 

1.  Does the Baze-plurality stay standard apply when states are not using a protocol 

substantially similar to the one that this Court considered in Baze and where critical 

aspects of the protocol have been kept from counsel pursuant to claims of state 

secrecy?  

2. Whether a petitioner has named an alternative method of execution when the problem 

complained of—compounded drugs from a non-FDA-approved source—implicitly 

suggests an alternative, drugs from an FDA-approved source? 

3. Whether a petitioner must specify an alternative method of execution, even though the 

prisoner has conceded the existence of such an alternative?  
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4. Whether a petitioner has stated a claim sufficient to survive a motion to dismiss when 

the claim raises “allegations of generalized harms” regarding required elements of an 

Eighth Amendment violation? 

This Court decided very similar questions were worthy of review in Glossip, and they are here. 

REASONS WHY MR. CLAYTON IS ENTITLED TO A STAY 

 The standard for granting a stay of execution is well-established.  Relevant considerations 

for granting a stay include the prisoner’s likelihood of success on the merits, the relative harm to 

the parties, and the extent to which the prisoner has unnecessarily delayed his or her claims.  See 

Hill v. McDonough, 547 U.S. 573, 584 (2006); Nelson v. Campbell, 541 U.S. 637, 649-50; and 

Nooner v. Norris, 491 F.3d 804, 808 (8th Cir. 2007). These factors are established by contents of 

the pending petition for a writ of certiorari itself, which are incorporated here.  Irreparable harm 

will occur if the execution is not stayed until the petition is considered.  See Wainwright v. 

Booker, 473 U.S. 935 (1985) (Powell, J., concurring) (recognizing that there is little doubt that a 

prisoner facing execution will suffer irreparable injury if the stay is not granted.) 

 Mr. Clayton must also show that he did not unduly delay in bringing this claim.  See, e.g., 

Nelson v. Campbell, 541 U.S. 637 (2004).  The Eighth Circuit decided the case below on March 

6, 2015. Mr. Clayton would normally have ninety days, until June 4, 2015, to file his petition for 

a writ of certiorari.  Rule 13.1.  However, the Missouri Supreme Court has been setting execution 

dates for the plaintiffs in the case below, despite the ongoing litigation.1 The same happened to 

Mr. Clayton when, on February 6, the Missouri Supreme Court set Mr. Clayton’s execution date.  

                                                 
1 Eight of the plaintiffs in this action have been executed while the Eighth Circuit was 
considering their case. Michael Worthington, John Winfield, Leon Taylor, Walter Storey, Earl 
Ringo, John Middleton, and David Barnett have all been executed despite being plaintiffs in the 
suit below.  Mark Christeson and Russell Bucklew are only alive because of last minute stays of 
execution issued by this Court.  See Christeson v. Roper, 135 S.Ct. 433 (2014); Bucklew v. 
Lombardi, 134 S. Ct. 2333 (2014).     
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It is regrettable that this request for stay is arriving at this Court on the very day that Mr. Clayton 

faces execution, but the blame for this rush to the gallows lies with parties other than Mr. 

Clayton. Particularly given the other significant demands on counsel for an inmate with a fast 

approaching execution, eleven days from the date of decision cannot reasonably be considered 

dilatory.  This application is timely. 

 It also presents a strong likelihood on the merits of the questions the case brings to the 

Court.  Missouri uses non-compounded pentobarbital to execute inmates. Missouri uses 

pentobarbital from an unknown compounding pharmacy. Missouri administers its lethal drugs 

behind a literal curtain of secrecy. It does so without revealing the identities of the personnel 

administering the drug, without allowing defense testing of the purity of the drug, without 

disclosing the source of the drug, and without disclosing the identity of the entity, if any, that 

tests the quality of the drug for the state.  App. #a*1. The District Court had ordered that this 

information be disclosed as part of discovery.  App. #a*1. But the Eighth Circuit granted the 

state’s request for mandamus and held that the complaint “failed to state any claim to which 

[such information] was relevant.” App. #a*1.  

The 7-4 majority below described the harm Mr. Clayton alleged, despite the secrecy and 

lack of discovery. Mr. Clayton relied “on analysis from a pharmacology expert and an 

anesthesiologist in alleging that the use of a compounding pharmacy to produce the execution 

drug creates an ‘objectively intolerable risk of pain.’” App. 9a.  Compounded drugs “’do not 

meet the requirements for identity, purity, efficacy, and safety that pharmaceuticals produced 

under FDA regulations must meet.’” Id. Mr. Clayton named “four distinct potential risks” that 

could occur as a result of using non-compounded pentobarbital. Mr. Clayton alleged that the 

compounded, non-FDA-approved “pentobarbital could be sub- or super-potent.” Id.  Sub-potent 
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pentobarbital could cause brain damage without killing the prisoner. Id..  Super-potent 

pentobarbital could cause “suffocation and difficulty breathing before [the prisoner loses] 

consciousness. Id. 

Second, Mr. Clayton alleged that “pentobarbital could easily be contaminated with 

allergenics, toxins, bacteria, or fungus.” Id. The presence of such contaminants “could cause a 

painful allergic reaction in the blood.” Id. Third, Mr. Clayton alleged that “foreign particles 

could contaminate the compounded pentobarbital, creating the risk that a prisoner could 

experience serious pain upon injection or could suffer from a pulmonary embolism.” Id.  Mr. 

Clayton next alleged that compounded pentobarbital is often the wrong pH, resulting in 

“numerous complications, most notably severe burning upon injection or a pulmonary 

embolism.” App. 10a. Improper storage of pentobarbital, another risk with using compounding 

pharmacies, exacerbates each of these risks. Id.   

Compounding pharmacies “commonly lack oversight and regulation,” leading to “drugs 

that are contaminated, sub-potent or super-potent, or such do not have the strength, quality or 

purity’ of FDA-regulated drugs.” Id. The court below found the allegations were “generalized” 

and insufficient to survive a motion to dismiss.  App. 11a. The dissent noted that “‘allegations of 

generalized harms’ . . . are exactly what must be alleged to survive a Rule 12(b)(6) motion to 

dismiss.”  App. 35a. The allegations were particularlized and specific, going well beyond 

inadequate “[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

The majority also found the problems speculative and hypothetical. Intervening events 

demonstrate the opposite.  Defective pentobarbital, obtained from an unknown compounding 

source caused Georgia Department of Corrections officials to postpone their execution.  The 
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pentobarbital was “cloudy,” leading to “postpoining [all] the executions . . . ‘while an analysis is 

conducted of the drugs.’” Mark Berman, Georgia Postpones Executions Indefinitely So It Can 

Examine Lethal Injection Drugs, Washington Post (Mar. 3, 2015) available at 

http://www.washingtonpost.com/news/post-nation/wp/2015/03/03/georgia-postpones-

executions-indefinitely-so-it-can-examine-lethal-injection-drugs/. Instead of committing itself to 

an open process, Missouri continues to insist on executing its citizens with drugs obtained from 

poorly regulated, secret pharmacies.  Problems with its protocol are not speculative. They are 

inevitable.   

Missouri’s protocol, unlike that in Baze, uses pentobarbital from an unknown source.  

This protocol differs significantly from that adopted in Baze, and, like Oklahoma, represents 

Missouri’s scramble to obtain execution drugs, not any thoughtful policy choice. This Court 

should stay Mr. Clayton’s execution while it decides the proper standard for assessing protocols, 

like Missouri’s that vary significantly from the protocol in Baze.    

The Eighth Circuit majority also required Mr. Clayton to provide the state with a 

roadmap for a constitutional execution. Even though Mr. Clayton alleged a constitutional failing 

with an obvious solution—using non-compounded, FDA-approved drugs—the court held that he 

had not adequately named an alternative.  The court also held that Mr. Clayton’s concession that 

such an alternative exists was insufficient. The fundamental question of whether an inmate has to 

allege an alternative is pending before this Court in Glossip.  Because this case presents the same 

questions, the Court should, at a minimum, stay Mr. Clayton’s execution and consider his 

petition in light of the forthcoming decision in Glossip. See Sari Horwitz, Holder Backs National 

Moratorium on Lethal Injections until High Court Rules, Washington Post (Feb. 17, 2015).  
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This case presents the Court with the first opportunity to review Missouri’s lethal 

injection protocol after the Eighth Circuit’s treatment of the same. This application is much more 

rushed than it should be, but that is the execution setting practice in Missouri, not any delay on 

Mr. Clatyon’s part. The case presents questions of profound significance, and this Court should 

stay Mr. Clayton’s execution while it considers Mr. Clayton’s petition for a writ of certiorari 

addressing these important questions. 

CONCLUSION 

 For the reasons set forth in this application, the Court should grant Mr. Clayton a stay of 

execution.   

      Respectfully submitted, 

/s Elizabeth Unger Carlyle 
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