
IN THE UNITED STATES SUPREME COURT  

 

CECIL CLAYTON,    ) 

       ) 

    Petitioner,  ) 

       ) 

 v.      ) No. 14-8828, 14A959 

       ) 

STATE OF MISSOURI,    ) 

       ) 

    Respondent. ) 

 

SUGGESTIONS IN OPPOSITION TO MOTION FOR STAY OF 

EXECUTION AND BRIEF IN OPPOSITION TO PETITION FOR 

CERTIORARI 

 

Case Summary 

 Cecil Clayton shot a police officer, who had responded to a domestic 

dispute involving Clayton, point blank in the head, killing him, as the officer 

sat in his vehicle with his weapon holstered (Appendix A2-A3). Clayton asked 

a friend if he should shoot two other officers who came to the aid of the first 

officer, but the friend said no, so Clayton did not shoot them as well, and 

instead hid the murder weapon among some concrete blocks (Appendix A3). 

Clayton explained murdering the first officer by saying “he shouldn’t have 

smarted off to me.” (Appendix A3). 

 Clayton suffered a head injury in a sawmill accident approximately 

twenty-four years before the murder (Appendix A3-A4). “From the beginning 

of this prosecution Clayton has argued that the effects of his 1972 accident 

left him blameless for the 1996 murder of Deputy Castetter and/or 
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incompetent to proceed in some–but not all–stages of this case.” (Appendix 

A4). Clayton is scheduled to be executed on March 17, 2015. This certiorari 

petition challenges the denial, on March 14, 2015, of Clayton’s March 10, 

2015 habeas corpus petition in the Missouri Supreme Court. The Missouri 

Supreme Court found that Clayton delayed filing his habeas petition for more 

than four weeks following the setting of his execution date for the tactical 

reason of avoiding litigating the claim in the Missouri Supreme Court rather 

than because of a need to gather any further evidence (Appendix A13-A15). 

Clayton now alleges the Missouri Supreme Court erred in the 

application of this Court’s decision in Pannetti v. Quarteman, 551 U.S. 930 

(2007), to the facts of his case. He also alleges the Missouri Supreme Court 

erred in finding him competent to be executed under a Missouri law standard 

he argues is more favorable to him than the standard in Panetti. Finally, 

Clayton alleges that even though he manifested normal or above normal 

intelligence before age 18, he nevertheless may not be executed under Atkins 

v. Virginia, 536 U.S. 304 (2002), which bans the execution of the mentally 

retarded, because his sawmill accident in 1972, impaired his intelligence and 

ability to function as well as he had before the accident. Clayton does not 

allege a conflict between the decision of the Missouri Supreme Court and any 

other state high court, or a conflict with a circuit court of appeals, for this 

Court to resolve. Instead what he really alleges are an error in the 
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application of this Court’s precedent to particular facts, a misapplication of 

Missouri law by Missouri’s highest court, and a right to novel expansion of 

Atkins that apparently no court has ever attempted. Those are not issues for 

review on certiorari. Clayton has now filed a supplemental habeas petition in 

the United States District Court for the Western District of Missouri raising 

the issues he raises in this certiorari petition. Clayton v. Luebbers, 02-cv8001 

Document 145 (W.D. Mo.) Clayton’s claims are appropriately reviewed in that 

forum under the deference required by 28 U.S.C. §2254(d) and (e). 

 This certiorari petition presents no real conflict between lower courts 

for this Court to resolve. It is really a continuation and implementation of 

Clayton’s tactical strategy to avoid deferential review of a Missouri Supreme 

Court merits decision under 28 U.S.C. §2254(d), if at all possible.  

I. This Court should analyze the stay application under the Hill v. 

McDonough standard. 

 

In Hill v. McDonough, 547 U.S. 573 (2006), this Court held that a 

pending lawsuit does not entitle a condemned inmate to a stay of execution as 

a matter of course, and that the State and crime victims have an important 

interest in the timely execution of a death sentence. Id. at 583-84. This Court 

held stay applicants seeking a stay based on a suit challenging the manner in 

which the State plans to execute them must meet all the elements of a stay, 

including, showing a significant possibility of success on the merits. Id. at 
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584.  If a litigant delays his suit when he could otherwise have resolved it 

without a stay there is a strong presumption against granting relief. The 

Court cited Mazvrek v. Armstrong, 520 U.S. 968, 972 (1997) (per curiam), for 

the proposition that a “preliminary injunction [is] not granted unless the 

movant, by a clear showing, carries the burden of persuasion.” Hill, 547 U.S. 

at 584. Clayton does not carry that burden. 

II.  Clay’s extreme delay creates a strong presumption against a 

stay. 

 

 The Missouri Supreme Court set Clayton’s execution date on February 

6, 2015, for March 17, 2015 (Appendix A13). Clayton’s habeas petition 

alleging incompetence relies on no new evidence gathered after February 6, 

2015 (Appendix A13). But Clayton did not file his state habeas petition until 

March 10, 2015 (Appendix A13). 

 Despite precedents from the United States Court of Appeals for the 

Eighth Circuit and the Missouri Supreme Court indicating he must first 

exhaust his claim in the Missouri Supreme Court through a habeas corpus 

action, Clayton first challenged his competence to be executed in the United 

States District Court for the Western District of Missouri in a civil rights 

action (Appendix A13-A-14) citing Middleton v. Roper, 759 F.3d 833 (8th Cir. 

2014) (Middleton I); Middleton v. Roper, 759 F.3d 867 (8th Cir. 2014) 

(Middleton II); and Middleton v. Russell, 435 S.W.3d 83 (Mo. 2014). In 
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Middleton III, the Missouri Supreme Court quoted the opinion of the United 

States Court of Appeals for the Eighth Circuit in Middleton II that 

Middleton’s attempt to avoid presenting his claim to the Missouri Supreme 

Court in a habeas corpus action may be motivated by his desire to avoid 

deferential review of that decision under 28 U.S.C. §2254(d). Middleton, 435 

S.W.3d at 86. The district court dismissed Clayton’s civil rights suit on 

February 24, 2015, finding no meaningful distinction between Middleton’s 

tactics and Clayton’s (Appendix A14). 

  But after the dismissal Clayton did not immediately raise his 

competence claim before the Missouri Supreme Court in a habeas action. 

Instead, he waited until March 2, 2015, and then he filed a motion to alter or 

amend judgment in the district court that was denied on March 9, 2015 

(Appendix A-14-A15). There was no good reason for Clayton to sit on his 

Missouri Supreme Court competence to be executed habeas petition until 

March 10, 2015, when the petition relied on no new evidence gathered after 

the execution date was set, and the petition, at its core, was a claim that 

Clayton has been incompetent since his 1972 sawmill accident. 

 Clayton’s extreme delay is an independent and adequate reason to deny 

the stay application. But as discussed below Clayton raises nothing that is 

really appropriate for certiorari review. 
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III.    Clayton raises nothing appropriate for certiorari review. 

 This Court is not a court for correction of alleged errors, but instead 

this Court resolves ripe and important conflicts between the lower courts. See 

United States Supreme Court Rule 10(b) (noting that a reason for granting 

certiorari review is a conflict between two state courts of last resort, or a 

conflict between a state court of last resort and a circuit court of appeals). 

Clayton alleges no conflict between lower courts. Instead, he complains about 

the Missouri Supreme Court’s application of this Court’s precedents on 

competence to be executed to the facts of his case, he argues that Missouri 

law provides a more favorable standard on competence than this Court but 

that the Missouri Supreme Court misunderstood or misapplied Missouri law, 

and he alleges that he should be immune from execution because, although 

he is not mentally retarded, his sawmill accident makes him like a mentally 

retarded person for purposes of immunity from execution, even if he is 

otherwise competent to be executed. None of those claims are appropriate for 

certiorari review. 

 In detailed analysis the Missouri Supreme Court found that Clayton 

failed to make a threshold showing of competence to be executed under 

Panetti v. Quarterman, 551 U.S. 930 (2007) or under the allegedly higher 

Missouri law standard in Mo. Rev. Stat. §552.060 (Appendix A3-A31). 

Whether the Missouri Supreme Court has applied Panetti in an objectively 
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reasonable manner to the facts of this case under 28 U.S.C. §2254(d) is a 

question for review in the habeas petition Clayton is already litigating in 

district court. Whether Clayton made a threshold showing under §552.060 is 

a question of Missouri law that is also not appropriate for certiorari review. 

 The Missouri Supreme Court also explained that §552.060.2 is a 

provision provided to permit the Director of the Department of Corrections to 

instigate competency litigation when the Director believes there is reasonable 

cause to believe an inmate is incompetent, and the inmate does not seek to 

protect himself (Appendix A32).  The statute prevents the Director from being 

trapped between his independent duties to carry out an execution warrant 

and not to execute a person he believes is incompetent (Appendix A32). The 

section is not intended to be invoked by the inmate (Appendix A32). This 

section is not intended for use by offenders and creates no liberty interest. 

The interpretation and application of the statute is a question of Missouri law 

that does not present a proper question for certiorari review. 

 The Missouri Supreme Court also found that Clayton is not mentally 

retarded under the standard in Atkins v. Virginia, 536 U.S. 304 (2002) 

(Appendix A8-A-9, A33-A35). The Court noted among reasons for denying the 

claim that the definition of mental retardation is left to the states, and under 

Missouri law the condition must manifest itself and be documented before 

age 18 (Appendix A33-A35). But Clayton was of average intelligence or better 
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before age 18 (Id.). Clayton essentially attempts to expand Atkins in an 

unprecedented manner to include a class of people that no court has ever 

thought fall within the ban in Atkins. That is not a proper use of certiorari 

review.    

IV.  Conclusion 

This Court should deny the motion for a stay of execution and deny the 

application for a petition for certiorari.  
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