
 

March 14, 2015 

To:  The New Jersey Herald 

Attn:  Bruce Tomlinson, Executive Editor 

Dear Mr. Tomlinson: 

Recently, private counsel for Gail Phoebus has voiced public criticism of one aspect of a 
settlement entered into by the three counties and the private entities involved in a dispute arising 
out of complex ongoing solar power projects undertaken by these parties. That counsel, Mr. 
Perez, has publicly encouraged all of the County Freeholders to blatantly disregard a condition of 
the settlement that had been thoroughly vetted by the three counties involved, and approved by a 
majority vote of the Sussex County Board of Chosen Freeholders.  I offer this response as 
County Counsel for Sussex County.   

The clause in question does not impact any of the financial terms of that settlement.  Rather, it is 
a “non-disparagement” clause.  Non-disparagement clauses have become commonplace in a 
variety of agreements. The clause in the settlement at issue precludes the parties from making, 
“any disparaging remarks or comments or information about the other party”.  “Disparaging” is 
defined as comments or statements that “impugn the character, honesty, integrity or morality or 
business acumen or abilities in connection with any aspect of the operation of business of the 
party being disparaged”. 

This has been portrayed by Mr. Perez as a “gag order”, negotiated as something behind which  
the Freeholders might hide.   In fact, this part of the settlement was not sought by any of the 
public entities involved in the overall settlement. Rather, the non-disparagement clause was 
insisted upon by the underlying private parties as being essential to their ability to deliver to the 
County the anticipated benefit of the settlement.  It is not a gag order in that nothing in this 
agreement prevents an accurate and truthful disclosure of the factual and procedural aspects of 
this project.  In fact the Freeholder Board has recently approved a resolution, similar to that 
adopted by the Morris County Freeholder Board, requesting that the State Comptroller review 
the project in detail. 

The settlement containing that non-disparagement clause was discussed by the Freeholders at 
length not only in closed session, but on the record prior to the 3 to 2 vote that approved the 
settlement on February 25, 2015.  All the Freeholders, including Freeholder Phoebus, took 
advantage of the opportunity to express their thoughts, opinions, criticisms and recommendations 
regarding the settlement agreement in general, and the non-disparagement clause in particular.  
Far from anyone being “gagged” every Freeholder had a full opportunity to participate prior to 
the vote.  In the end, the settlement was approved by a 3 to 2 vote.  It is irresponsible for Mr. 



Perez to now encourage the Freeholders to ignore a material part of that binding agreement 
approved by them in their official capacities for the benefit of the citizens of Sussex County. 

Let me set the record straight.  I am the Sussex County Counsel.  County Counsel doesn’t just 
represent the members of the County Freeholder Board.  County Counsel, fundamentally, 
represents all of the citizens of the County, and its various constitutional officers.  It has been my 
honor and privilege since 1989 to serve those citizens in that capacity. Over that period I have 
earned the respect of my peers, former Freeholders and County co-workers. It is my sworn duty 
as County Counsel to give, to the best of my ability, impartial, informed and ethical advice to the 
Board of Chosen Freeholders acting in their official capacity.  During my twenty-six- plus years 
of service to the County I have steadfastly refrained from engaging in political theater.  I do not 
intend to deviate from that course.  

It has been asserted by Mr. Perez that because Gail Phoebus has retained him as personal counsel 
I am precluded from discussing ongoing County business with her without him being present. It 
has been alleged that for me to do so would be unethical.  I reject that contention absolutely.  
Rather, it is my ethical obligation as County Counsel to continue to advise any Freeholder whose 
actions, in their official capacity, may have an impact upon the best interests of the County. Any 
Freeholder may retain personal legal counsel of their choosing, but doing so cannot, and will not 
usurp my role, nor thwart my responsibilities.  Further, I reject Mr. Perez’s contention that there 
has been any violation of the Open Public Meeting Act or of my ethical obligations to the 
County in this regard. 

I appreciate this opportunity to express my position in this matter. 

Dennis R. McConnell, Esq. 
County Counsel, County of Sussex, New Jersey 

 

 


