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The Committee on Rules of Practice and Procedure of the Judicial 

Conference of the United States has published for comment proposed 

amendments to the Federal Rules of Appellate Procedure, the Rules of 

Bankruptcy Procedure, the Federal Rules of Civil Procedure, and the 

Federal Rules of Criminal Procedure. Unlike the amendments proposed 

last year, which included significant changes to the Federal Rules of Civil 

Procedure governing discovery, the amendments now being proposed for 

the Rules of Civil Procedure are relatively modest while some significant 

changes are proposed for the Rules of Criminal Procedure.  

 The following represent the comments of the FMJA concerning the 

proposed amendments to the Rules of Criminal Procedure. 

 

PROPOSED REVISION TO FED. R. CRIM. P. 4 

 This proposal would amend the Rule as it relates to service of 

summons upon an organization that is named as a defendant in a criminal 

case.  The proposed amendment to Rule 4(a) provides that upon the failure 

of an organization to appear in response to a summons, a judge may take 



any action authorized by United States law.  The FMJA endorses that 

provision. 

 The proposed amendments to Rule 4(c) would create separate 

sections relating to service of a summons on an organization, depending 

on whether that organization is located at a place within or outside a United 

States judicial district.  

 First, Rule 4(c)(2) would allow a summons to an organization to be 

served in a place outside a United States judicial district.  Second, Rule 

4(c)(3) clarifies service of a summons on an organization in a United States 

judicial district.  Third, Rule 4(c)(3)(D) creates a new subsection setting out 

the means for service of a summons on an organization that is not in a 

United States judicial district.  Notably, Rule 4(c)(3)(D)(ii) would permit 

service “by any other means that gives notice,” followed by a non-

exhaustive list of examples.  Therefore, the proposed rule would permit 

service by three specified means or by “any other means that gives notice.” 

 The FMJA endorses the proposed amendments to Rule 4, which 

address an interstitial gap in the rule, respond to a growing need in our 

increasingly global economy, and provide a comprehensive approach to 

service of process upon foreign corporations that are charged in connection 
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with federal criminal cases.  We believe that the options for service of a 

summons provide an appropriate flexibility that will adapt to changes in the 

world economy and communications technology. We express a concern, 

however, about the breadth of subsection 4(c)(3)(D)(ii). We recommend 

that the Committee comments expressly state:  “The use of any other 

means of service beyond those specified in the rule must satisfy 

constitutional due process requirements.” 

 

PROPOSED REVISION TO FED. R. CRIM. P. 41 

 This proposal would modify Rule 41(b) to add a new subsection (6) 

providing the court authority in two identified circumstances to issue a 

warrant permitting the government to use remote access to search and 

seize electronically stored information located inside or outside that district.  

Rule 41(f)(1)(C) would be modified to require “reasonable efforts” to serve 

a copy of a warrant for a remote access search.  

  The FMJA is concerned that the term “remote access” (meaning, 

presumably, searching by remote means) is not defined and will require 

explication by the government in each particular situation. We recognize, 

however, that attempting to be more specific in the Rule risks falling behind 
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the progress of technology.  Likewise, what constitutes “reasonable efforts” 

to serve will be developed in particular situations. The FMJA nonetheless 

endorses this proposal as filling a significant gap in authority. 

 

PROPOSED REVISION TO FED. R. CRIM. P. 45(c) 

 Like the proposed revision to Federal Rule of Civil Procedure 6(d), 

this proposal would eliminate the three-day extension to act when service is 

accomplished by electronic means, as authorized through a 2001 

amendment to Fed. R. Civ. P. 5(b)(2). The FMJA generally endorses this 

change, agreeing with the Advisory Committee’s recognition that, with 

“advances in technology and widespread skill in using electronic 

transmission,” service by electronic means generally occurs 

instantaneously, and thus the rationale for adding three days to respond, to 

account for delays occasioned when service is accomplished through 

traditional means such as by mail, is no longer relevant.  

 The proposal mirrors the proposed change in Rule 6(d), and, 

accordingly, the FMJA has the same concerns about potential confusion 

that we have expressed concerning that proposal.  Specifically,  the FMJA 

believes that the interplay between the proposed amended Criminal Rule 

4 

 



45(c) and existing Civil Rule 5(b)(2)(E) which permits service by electronic 

means upon written consent, and Civil Rule 5(b)(2)(F) which governs other 

means of service based upon written consent, has the potential to 

engender confusion. The proposed amended Rule will include three new 

parentheticals that refer to “(mail),” “(leaving with the clerk),” and “(other 

means consented to).” When the Rule appears in final form, the deletion of 

Rule 5(b)(2)(E) will not be apparent. The proposed new parenthetical 

“(other means consented to)” may lead some litigants to believe they are 

entitled to the additional three days if they consent to electronic service. 

While the Committee Note makes clear that this is not the intention of the 

amendment, the language of the proposed Rule is not that clear. The FMJA 

suggests that the confusion could be eliminated or minimized by either 

leaving out the proposed parentheticals in Rule 45(d), so that the reader 

would refer back to Rule 5(b)(2) and its subsections (C) (D) and (F), or by 

clarifying the new parenthetical following (F) so that it reads: “(F) other 

means consented to except electronic service.”  
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