
  IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

JOHNNY HAMM, )
c/o Steven Shafron )
Berkman, Gordon, Murray & DeVan )
55 Public Square, Ste 2200 )
Cleveland, OH 44113 )

)
Plaintiff, )

)
v. )

)
)

CALVIN D. WILLIAMS, individually )
and in his official capacity as Chief of )
Police of the City of Cleveland, )
c/o Cleveland Police Department )
1300 Ontario St. )
Cleveland, OH 44113 )

)
and )

)
CITY OF CLEVELAND, )
c/o Barbara Langhenry, its Law Director  )
601 Lakeside Avenue, Room 106 )
Cleveland, OH 44144 )
 )

Defendants. )

CASE NO.

JUDGE

C O M P L A I N T  F O R  D A M A G E S ,
D E C L A R A T O R Y  J U D G M E N T , 
INJUNCTIVE RELIEF AND ATTORNEYS’
FEES

JURY DEMAND ENDORSED HEREON

PARTIES AND JURISDICTION

1. Plaintiff Johnny Hamm is, and at all times pertinent to the complaint was, employed

as a Sergeant in the City of Cleveland Police Department, a classified civil service position.

2. Defendant Calvin D. Williams is the Chief of the Cleveland Police Department.

3. Defendant City of Cleveland, is a municipality organized and existing under the

Constitution and laws of the State of Ohio.

4. Jurisdiction is conferred upon this Court by 28 U.S.C. §1331, this being a civil action
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arising under the Constitution and the laws of the United States.

5. Jurisdiction is also conferred upon this Court by 28 U.S.C. §1343(a)(3) and (4), 28

U.S.C. §§2201 and 2202 and 42 U.S.C. §§1983 and 1988, this being an action for money damages,

and for declaratory and injunctive relief authorized by law to redress deprivations under color of law

of rights, privileges and immunities secured by the Constitution of the United States. Jurisdiction

over Plaintiff’s state law claims is conferred by 28 U.S.C. §1367.

6. At all times pertinent to this Complaint, and in taking all of the actions described in

this Complaint, Defendants acted under color of state law and were effecting the custom and policy

of the City of Cleveland. 

 FACTS GIVING RISE TO PLAINTIFF’S CLAIMS

7. On November 29, 2012, more than one hundred Cleveland Police Officers and at least

fifty-nine police vehicles were involved in a well-publicized and high-speed pursuit that ended when

thirteen officers fired one hundred and thirty-seven shots into the suspects’ vehicle. Both suspects

were killed.  Both were unarmed.

8. The Ohio Bureau of Criminal Investigation, an agency of the office of the Ohio

Attorney General, led an investigation in connection with the November 29, 2012 incident.

9. On February 5, 2013, Ohio Attorney General Mike DeWine announced the results

of the Bureau’s investigation, and stated, among other things, the events of November 29, 2012,

revealed a "systemic failure" of the Cleveland police department.

10. The incident also triggered a criminal investigation by the Cuyahoga County

Prosecutor, and on May 30, 2014, the Cuyahoga County Prosecutor held a press conference to 

announce that a grand jury had indicted six Cleveland police officers for their roles in the November
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29, 2012, police chase and shooting.

11. The incident and its aftermath, including the investigation by the Bureau of Criminal

Investigation and the Cuyahoga County Prosecutor, and the indictments returned by the grand jury,

were covered by the media in Cleveland and nationally.

12. On June 1, 2014, while he was off-duty and using his home computer, Sgt. Hamm

commented on the indictments, their surrounding circumstances, and expressed his support for his

fellow police officers on his personal Facebook page.

13. That same day, Defendant Williams learned of Sgt. Hamm’s Facebook post and based

on the content of that post, initiated an investigation to determine whether Sgt. Hamm’s Facebook

post on a subject of public concern had violated any division policy.

14. The operations of the Cleveland Police Department and the conduct of its officers and

employees are guided by, among other things, a series of General Police Orders (“GPOs”)

promulgated by the Chief of Police. GPO 1.3.39  governs the use of social media, such as Facebook,

by members of the Cleveland Police Department.

15. Specifically, GPO 1.3.39 states, in pertinent part:

POLICY: Members of the Cleveland Division of Police shall adhere to all Division
rules and regulations as they relate to personal conduct and communications that may
diminish the esteem of the Division or its personnel in the eyes of the public.
Members are prohibited from engaging in any action (involving social media or
otherwise) that has the potential to negatively impact the law enforcement function
of the Cleveland Division of Police or any other law enforcement agency or ancillary
government function. This directive applies regardless of the medium involved or
whether the conduct or communications occur on-duty or off-duty. In an internet
based culture characterized by hyper-connectivety and worldwide access to
information, members shall be particularly mindful of their activities or information
that they cause to enter the networks of the World Wide Web.

16. Section I of GPO 1.3.39 provides, in relevant part, “When not necessitated by a
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legitimate law enforcement activity or function, members who use social media or other internet-

based function shall not post, transmit, or otherwise disseminate information that:

A. Contains any text, photograph, audio, video, or any other multimedia file of:

       . . .

2.  Information related to any past or current civil or criminal investigation
conducted by or involving the Division, including allegations of misconduct.

3.   Division members, other law enforcement officers, officers of the
court, suspects, victims, or witnesses. Exceptions are permitted only
in the narrowest of circumstances (e.g. posted photographs or
commentary of off-duty social/family activity not primarily related to
law enforcement such as family functions, sporting/hobby activities,
and so forth. Even in this instance, these postings shall still meet the
minimum standard of not diminishing the esteem of the Division or
its personnel in the eyes of the public).
     . . .

B. Impairs working relationships within the Division for which loyalty and
confidentiality are important, or impairs discipline or harmony among coworkers.

      . . .

H. Would reasonably tend to diminish the esteem of the Division of Police or its
personnel in the eyes of the public.” 

17. The conduct of Cleveland police officers is also guided by the Manual of Rules and

Regulations for the Conduct and Discipline of Officers and Employees. Rule 5.01 of the Manual 

provides that “[p]ersonnel shall not engage in any conduct, speech or acts while on duty, or off duty,

which would reasonably tend to diminish the esteem of the Division of Police or its personnel in the

eyes of the public.”

18. Rule 5.02 provides, in relevant part, “[p]ersonnel shall not engage publicly in any

disparaging conversation detrimental to the Division of Police or its personnel. . . .”
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19. G.P.O. 1.3.39 and Rules 5.01 and 5.02 (“the policies”) apply regardless of whether

a department member expresses facts or opinion, and apply regardless of the subject matter of the

communication.

20. On June 8, 2014, again while off-duty and while using his private home computer,

Sgt. Hamm made another Facebook post, which related to his June 1, 2014 post, and noted that an

unknown individual had been upset by his earlier post.

21. Defendant Williams caused the investigation that he had initiated a week earlier to

to include Sgt. Hamm’s June 8, 2014, Facebook post as well. 

22. The investigation Defendant Williams had initiated was eventually completed and

the results were forwarded through the Department’s chain of command. Ultimately, Defendant

Williams determined that Sgt. Hamm would face charges based on his Facebook posts and that he

would preside over Sgt. Hamm’s disciplinary hearing.

23. On September 2, 2014, Defendant Williams notified Sgt. Hamm that in addition to

charges of violating GPO 1.3.39, the conclusion of the departmental investigation, he would also

face 27 charges for violating various provisions of the Manual of Rules of Regulations for the

Conduct and Discipline of Officers and Employees, including Rules 5.01 and 5.02 quoted above,

other General Police Orders, and the Rules of the Civil Service Commission of the City of

Cleveland. All of the charges were based on Sgt. Hamm’s Facebook posts. 

24. The hearing on the alleged violations was held on September 15, 2014.  Defendant

Williams presided over the disciplinary hearing and in the course of the hearing, advised Sergeant

Hamm that he, in fact, was the complaining witness.

25. Thereafter, Defendant Williams found Sgt. Hamm guilty of all of the charges that had
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been lodged against him, and suspended him for ten days without pay, the maximum, unreviewable 

suspension that the Chief of Police is authorized to impose under Section 119 of the City’s Charter.

Sgt. Hamm served his suspension and suffered loss of pay for that period of time.

26. On  December 11, 2014, a Cleveland Police Commander requested that Sgt. Hamm

be assigned the position of acting Commander of the Bureau of Support Services while the

Commander utilized two furlough days. That request was approved through the normal chain of

command. 

27. The day before Sgt. Hamm was to serve as the acting Commander and while he was

in the process of being briefed on that weekend’s activities and his responsibilities, Defendant

Williams, through his office, notified the Commander that he had rejected Sgt. Hamm from serving

as the acting Commander.  As a result, another officer was chosen to serve as the Acting Commander

in lieu of Sgt. Hamm.

COUNT ONE

28. Plaintiff incorporates paragraphs 1 through 27 of his Complaint as if fully rewritten.

29. As a direct and proximate result of the Defendants’ misconduct in investigating,

charging, suspending, and retaliating against Plaintiff for engaging in constitutionally protected

expression, Plaintiff has been and continues to be deprived of his rights secured by the First and

Fourteenth Amendments to the United States Constitution and Article I, §11 of the Ohio

Constitution; he has been chilled from engaging in constitutionally protected expression; he has

suffered and continues to suffer embarrassment, humiliation, anxiety, lost wages, and the loss of

employment and job opportunities, for all of which he is entitled to compensatory damages.
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COUNT TWO

30. Plaintiff incorporates paragraphs 1 through 29 of his Complaint as if fully rewritten.

31. Defendant Williams initiated the investigation of  Sgt. Hamm’s speech, determined

the charges to be lodged against him, was the complaining witness for those charges, presided over

the disciplinary hearing held on those charges, found Sgt. Hamm guilty of the charges he had lodged

against him, and imposed the maximum suspension on Sgt. Hamm that was final and not subject to

review under the City Charter.

32. As a direct and proximate result of the Defendants’ misconduct described above,

Plaintiff has been deprived of his right to due process secured by the Fourteenth Amendment to the

United States Constitution and Article I, §16 of the Ohio Constitution; he has suffered and continues

to suffer embarrassment, humiliation, lost wages, and loss of job and employment opportunities, for

all of which he is entitled to compensatory damages.

COUNT THREE

33. Plaintiff incorporates paragraphs 1 through 32 of his Complaint as if fully rewritten.

34. The policies pursuant to which Plaintiff was disciplined are unconstitutional under

the First and Fourteenth Amendments to the United States Constitution and Article I, §§11 and 16

of the Ohio Constitution, for each of the following reasons:

a. the policies operate as an unconstitutional prior restraint on the
dissemination of constitutionally protected expression;

b. the policies are unconstitutionally overbroad; 

c. the policies are unconstitutionally vague;

d. the policies operate to chill protected speech; and, 
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e. the policies are impermissible content-based restrictions on expression that do not
further any governmental interest, substantial, compelling or otherwise. 

35. Plaintiff is therefore entitled to a declaratory judgment that these policies are

unconstitutional on their face and as applied under the First and Fourteenth Amendments to the

United States Constitution and Article I, §§11 and 16 of the Ohio Constitution.

COUNT FOUR

36. Plaintiff incorporates paragraphs 1 through 35 of his Complaint as if fully rewritten.

37. The policies pursuant to which Sgt. Hamm was disciplined have deprived and

threaten to deprive him of his rights guaranteed by the First and Fourteenth Amendments to the

United States Constitution and Article I, §11 of the Ohio Constitution to engage in expressive

activity, to be free from prior restraint and to be free from vague, irrational, arbitrary and capricious

rules and regulations, all of which have caused, and threaten to cause in the future, irreparable harm

for which there is no adequate remedy at law.

38. By reason of Defendants’ misconduct, and the irreparable harm Plaintiff has suffered

and will continue suffer, Plaintiff is entitled to the injunctive relief demanded hereunder.

WHEREFORE, Plaintiff demands upon Count One of his Complaint, back pay, and

compensatory damages in the amount of Two Hundred and Fifty Thousand Dollars ($250,000.00),

against the Defendants, jointly and severally; and,

Upon Count Two of his Complaint, back pay, and compensatory damages in the amount of

Two Hundred and Fifty Thousand Dollars ($250,000.00), against the Defendants, jointly and

severally; and,

Upon Count Three of this Complaint, a declaration that the policies under which Plaintiff was
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disciplined  are unconstitutional on their face and as applied and violate Plaintiff’s rights guaranteed

by the First and Fourteenth Amendments to the United States Constitution and Article I, §§ 11 and

16 of the Ohio Constitution; and;

Upon Count Four of this Complaint, an injunction enjoining the Defendants, their officers,

agents, servants, employees, attorneys, and all persons acting in concert or participation with them

from enforcing the aforementioned policies against Plaintiff, otherwise retaliating against Plaintiff,

and directing Defendants to remove from Plaintiff’s personnel file, and any other files maintained

by them, all records and references to any disciplinary action taken against him arising out of

Plaintiff’s constitutionally protected expression; and, 

Upon all Counts of this Complaint, the costs and expenses of maintaining this action,

including Plaintiff’s reasonable attorneys’ fees, as well as any other relief, whether legal or equitable,

to which Plaintiff may be entitled. 

 /s/ Steven D. Shafron                                                
STEVEN D. SHAFRON (0039042)
sshafron@bgmdlaw.com
WILLIAM C. LIVINGSTON (0089538)
wlivingston@bgmdlaw.com
BERKMAN, GORDON, MURRAY & DeVAN
55 Public Square, Suite 2200
Cleveland, Ohio  44113-1949
(216) 781-5245
(216) 781-8207 (fax)

Attorneys for Plaintiff
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JURY DEMAND

Plaintiff hereby demands a trial by jury with the maximum number of jurors allowed by law. 

 /s/ Steven D. Shafron                                                
STEVEN D. SHAFRON (0039042)
sshafron@bgmdlaw.com
WILLIAM C. LIVINGSTON (0089538)
wlivingston@bgmdlaw.com
BERKMAN, GORDON, MURRAY & DeVAN
55 Public Square, Suite 2200
Cleveland, Ohio  44113-1949
(216) 781-5245
(216) 781-8207 (fax)

Attorneys for Plaintiff
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