
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

RICHARD KOLLIN, JR., Administrator of ) Case No.: 1:11 CV 2605
the Estate of Richard Kollin, Sr.,  )

)
Plaintiff )

)
v. ) JUDGE SOLOMON OLIVER, JR.

)
CITY OF CLEVELAND, et al., )

)
Defendants ) ORDER

Currently pending before the court is Defendant Brian P. Carney’s (“Defendant”) Motion

for Summary Judgment (ECF No. 64), Plaintiff’s Motion for Reconsideration (ECF No. 71), and

Defendant’s Motion to Partially Strike Plaintiff’s Reply (ECF No. 76).  For the following reasons,

these Motions are denied.    

I. BACKGROUND

On October 25, 2009, Richard Kollin, Sr. (“Kollin, Sr.”) suffered a stroke while driving and

crashed his car into a stopped vehicle.  Defendant, a sergeant with the Cleveland Police Department,

arrested Kollin, Sr. for driving under the influence of alcohol or drugs around 8:15 p.m.  After

transporting Kollin, Sr. to central booking for processing, Defendant attempted to give him a

breathalyzer test at 9:15 p.m., but was not able to do so.  At some point, it was determined that

Kollin, Sr. should receive medical attention.  The Referral of Prisoner for Hospital Service Form

(“Referral Form”) requesting medical attention for Kollin, Sr. states that it was filled out at “20:15.”
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An ambulance was called at approximately 9:43 p.m., which transported Kollin, Sr. to Metro Health

Medical Center, where he died on December 15, 2009.

Plaintiff filed the instant suit against Defendant, the City of Cleveland, the Cleveland Police

Department, other police officers, Metro Health Medical Center, and the doctors who provided

Kollin, Sr. with medical care.  He alleged the following claims: (1) violations of the Fourth, Eighth,

and Fourteenth Amendments of the U.S. Constitution under 42 U.S.C. § 1983; (2) failure to train

and supervise under Monell v. Dep’t of Soc. Servs. of New York, 436 U.S. 658 (1978); (3) wrongful

death under Ohio Rev. Code §§ 2125.01-2125.03; (4) survivorship; (5) negligent, willful, wanton,

and reckless conduct; and (6) intentional infliction of emotional distress.  Plaintiff voluntarily

dismissed all parties except Defendant, the City of Cleveland, and Metro Health Medical Center. 

(Order, Mar. 22, 2013, ECF No. 44; Order of Stipulated Dismissal, Mar. 28, 2013, ECF No. 46.)  

On March 28, 2013, this court granted the City of Cleveland’s Motion for Summary

Judgment, but denied Defendant’s Motion for Summary Judgment, finding that Defendant was:

not entitled to qualified immunity because there is a genuine issue of
material fact regarding the point at which he realized that Mr. Kollin
needed urgent medical assistance. . . . Viewing the facts in a light
favorable to Plaintiff, a reasonable officer would have understood that
he was violating Plaintiff’s constitutional rights by being deliberately
indifferent to Plaintiff’s medical needs.  

(Order at 8, ECF No. 47 (citation omitted).)  The court also found that Defendant was not entitled

to governmental immunity under Ohio law.  Defendant filed an interlocutory appeal to the U.S.

Court of Appeals for the Sixth Circuit, which dismissed the appeal for lack of jurisdiction.  The

Sixth Circuit found that this court did not rely on facts blatantly contradicted by the record and that

it could only resolve on appeal a dispute concerning a pure question of law.  Kollin v. City of

Cleveland, 557 F. App’x 296, 401-02 (6th Cir. 2014).  While Defendant’s appeal was pending, the
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court granted Metro Medical Health Center’s Motion for Judgment on the Pleadings, leaving

Defendant as the sole defendant in this matter.  (Order, May 24, 2013, ECF No. 55.)

Upon remand, the parties conducted additional discovery.  Defendant filed a second Motion

for Summary Judgment, requesting that the court find that he is entitled to qualified and

governmental immunity.  He attached new evidence in support of his Motion that was obtained after

the case was remanded.  Subsequently, Plaintiff filed a Motion to Strike, arguing that Defendant’s

Motion is redundant and relitigates issues already decided.  This court denied Plaintiff’s Motion to

Strike and ordered Plaintiff to respond to Defendant’s Motion, finding that Defendant’s Motion was

not redundant because it contained additional evidence and did not contradict prior orders of this

court.

Plaintiff filed a Motion for Reconsideration along with his Opposition to Summary

Judgment, asking the court to reconsider its order denying Plaintiff’s Motion to Strike.  Defendant

filed a Combined Brief in Opposition to Plaintiff’s Motion for Reconsideration and Reply

Memorandum in Support of His Motion for Summary Judgment (ECF No. 74).  Plaintiff then filed

a Reply to Defendant’s Combined Brief (ECF No. 75).  In response, Defendant filed a Motion to

Partially Strike Defendant’s Reply, stating that portions of Plaintiff’s Reply were a sur-reply, which

Plaintiff did not request leave to file.

II.  MOTION TO PARTIALLY STRIKE

Defendant filed a Motion to Partially Strike, requesting that the court strike portions of

Plaintiff’s Reply to Defendant’s Combined Brief.  According to Defendant, while Plaintiff was

entitled to file a reply regarding his Motion for Reconsideration, Plaintiff had already opposed

Defendant’s Motion for Summary Judgment, and was not permitted to file a sur-reply regarding the
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Motion for Summary Judgment.  As a result, he requests that the court strike points three through

eight in Plaintiff’s list of alleged misrepresentations contained in Plaintiff’s Reply to Defendant’s

Combined Brief.

Local Rule 7.1 contemplates that when a party files a motion, the non-moving party must file

an opposition, and the moving party may then file a reply. N.D. Ohio LR 7.1(c)–(e). No additional

briefing is authorized. Thus, courts agree that neither local rules, similar to 7.1, nor the Federal

Rules of Civil Procedure authorize a non-moving party to file a sur-reply, and that to file a sur-reply

the party must obtain leave of the court.  Gurish v. Ohio Dept. of Mental Retardation &

Developmental Disabilities, No. 1:10 CV 2292, 2011 WL 2144556, at *1 (N.D. Ohio May 31,

2011); Cotracom Commodity Trading Co. v. Seabord Corp., 186 F.R.D. 655, 659 (D. Kan. 1999);

Robinson v. Detroit News, Inc., 211 F. Supp.2d 101,113 (D.D.C. 2002); Seascape Dev. v. Fairway

Capital, 737 F. Supp. 2d 1207, 1213 n.6 (D. Haw. 2010); Spina v. Maricopa Cnty. Dept.of Transp.,

No. CV 05-0712, 2009 WL 890997, at *1 (D. Ariz. Apr. 1, 2009). Generally, a court will grant leave

to file a sur-reply to permit the non-moving party to address issues raised for the first time in the

reply. Eldridge v. Cardif Life Ins. Co., 266 F.R.D. 173, 175 (N.D. Ohio 2010). 

While Plaintiff’s first two points contained in his Reply to Defendant’s Combined Brief

constitute a proper reply to his Motion for Reconsideration, points three through eight respond to

Defendant’s Motion for Summary Judgment and serve as a sur-reply.  In his sur-reply, Plaintiff

seeks to respond in part to new matter presented by Defendant in his Combined Brief, i.e. the Event

Chronology Report (ECF No. 74-1).  Therefore, the court will construe the filing of Plaintiff’s Reply

as a Motion to File Sur-Reply Instanter, which the court grants.  Accordingly, Defendant’s Motion

to Partially Strike is denied.

-4-

Case: 1:11-cv-02605-SO  Doc #: 79  Filed:  01/27/15  4 of 13.  PageID #: 1120



III.  MOTION FOR RECONSIDERATION

Motions for reconsideration may be treated as motions to alter/amend judgment under 59(e)

of the Federal Rules of Civil Procedure.  Huff v. Metro. Life Ins. Co., 675 F.2d 119, 122 (6th Cir.

1982).  Rule 59(e) motions may be granted when: (1) the court made a clear error of law; (2) newly

discovered evidence warrants reconsideration; (3) an intervening change in controlling law supports

reconsideration; or (4) reconsideration is necessary to prevent manifest injustice.  See, e.g., Gencorp,

Inc. v. Am. Int’l Underwriters, 178 F.3d 804, 834 (6th Cir. 1999).

Although it has authority to do so, a court will only reconsider its prior ruling in rare and

unusual circumstances:

Although “motions to reconsider are not ill-founded step-children of
the federal court’s procedural arsenal,” they are “extraordinary in nature

and, because they run contrary to notions of finality and repose, should
be discouraged.” In re August, 1993 Regular Grand Jury, 854 F. Supp.
1403, 1406 (S.D. Ind. 1994). To be sure, “a court can always take a
second look” at a prior decision; but “it need not and should not do so
in the vast majority of instances,” especially where such motions
“merely restyle or re-hash the initial issues.” Id. at 1407.  It is not the
function of a motion to reconsider either to renew arguments already
considered and rejected by a court or “to proffer a new legal theory or
new evidence to support a prior argument when the legal theory or
argument could, with due diligence, have been discovered and offered
during the initial consideration of the issue.” Id. at 1408. Where, as is
the case with much of the instant motion, “defendant views the law in
a light contrary to that of this Court,” its “proper recourse” is not by
way of a motion for reconsideration “but appeal to the Sixth Circuit.”
Dana Corp. v. United States, 764 F. Supp. 482, 489 (N.D. Ohio 1991).

McConocha v. Blue Cross and Blue Shield Mut. of Ohio, 930 F. Supp. 1182, 1184 (N.D. Ohio 1996). 

Motions for reconsideration are “not designed to give an unhappy litigant an opportunity to relitigate

matters already decided, nor is it a substitute for appeal.”  Sherwood v. Royal Ins. Co. of Am., 290

F. Supp. 2d 856, 858 (N.D. Ohio 2003).
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In asking this court to reconsider its Order denying Plaintiff’s Motion to Strike, Plaintiff

provides no proper justification for the court to revisit its ruling.  Instead, Plaintiff merely repeats

the same arguments made in his Motion to Strike.  Plaintiff cites no clear legal error made by this

court, no newly discovered evidence, and no intervening change in controlling law.  Plaintiff mainly

argues that if the court denies Defendant’s Motion instead of striking it, Defendant will be able to

appeal this court’s decision, further delaying the proceedings.  As a result, the court could

reasonably construe Plaintiff’s Motion as arguing that a decision on the merits would result in a

manifest injustice because Defendant would have the opportunity to delay the proceedings. 

However, the possibility that Defendant could file an interlocutory appeal of a final, appealable

order is not a proper basis for the court to reconsider its decision, and Plaintiff cites to no authority

in support of such an assertion.  See Behrens v. Pelletier, 516 U.S. 299, 310 (1996) (stating that the

filing of a second interlocutory appeal based on qualified immunity is not summarily prohibited even

though it could have the purpose of delaying the proceedings, but it is “within the supervisory

powers of the court of appeals” to weed out such frivolous appeals).  Thus, the court denies

Plaintiff’s Motion for Reconsideration.                          

IV. MOTION FOR SUMMARY JUDGMENT

A.  Standard

Federal Rule of Civil Procedure 56(a) governs summary judgment motions and provides:

The court shall grant summary judgment if the movant shows that there
is no genuine dispute as to any material fact and the movant is entitled
to judgment as a matter of law. The court should state on the record the
reasons for granting or denying the motion.

A party asserting there is no genuine dispute as to any material fact or that a fact is genuinely

disputed must support the assertion by:
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(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

Though the Rule was amended in 2010, the summary judgment standards and burdens have

not materially changed. See Fed. R. Civ. P. 56 advisory committee’s notes (2010 Amendments)

(“Subdivision (a) carries forward the summary-judgment standard expressed in former subdivision

(c)....”); Farmers Ins. Exch. v. RNK, Inc., 632 F.3d 777, 782 n. 4 (1st Cir. 2011). In reviewing

summary judgment motions, this court must view the evidence in a light most favorable to the

non-moving party to determine whether a genuine issue of material fact exists.  Adickes v. S.H.

Kress & Co., 398 U.S. 144, 153 (1970); White v. Turfway Park Racing Ass’n, Inc., 909 F.2d 941,

943-44 (6th Cir. 1990). A fact is “material” only if its resolution will affect the outcome of the

lawsuit.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  Determination of whether a

factual issue is “genuine” requires consideration of the applicable evidentiary standards.  Thus, in

most cases the Court must decide “whether reasonable jurors could find by a preponderance of the

evidence that the [non-moving party] is entitled to a verdict.”  Id. at 252.  However, “[c]redibility

judgments and weighing of the evidence are prohibited during the consideration of a motion for

summary judgment.”  Ahlers v. Scheibil, 188 F.3d 365, 369 (6th Cir. 1999). 

The moving party has the burden of production to make a prima facie showing that it is

entitled to summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 331 (1986). If the burden of

persuasion at trial would be on the non-moving party, then the moving party can meet its burden of
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production by either: (1) submitting “affirmative evidence that negates an essential element of the

nonmoving party’s claim”; or (2) demonstrating “to the court that the nonmoving party’s evidence

is insufficient to establish an essential element of the nonmoving party’s claim.”  Id.  

If the moving party meets its burden of production, then the non-moving party is under an

affirmative duty to point out specific facts in the record which create a genuine issue of material fact.

Zinn v. United States, 885 F. Supp. 2d 866, 871 (N.D. Ohio 2012) (citing Fulson v. City of

Columbus, 801 F. Supp. 1, 4 (S.D. Ohio 1992)).  The non-movant must show “more than a scintilla

of evidence to overcome summary judgment”; it is not enough to show that there is slight doubt as

to material facts.  Id.  Moreover, “the trial court no longer has a duty to search the entire record to

establish that it is bereft of a genuine issue of material fact.”  Street v. J.C. Bradford & Co., 886 F.2d

1472, 1479–80 (6th Cir. 1989) (citing Frito-Lay, Inc. v. Willoughby, 863 F.2d 1029, 1034 (D.C. Cir.

1988)). 

B.  Analysis 

As the court has already denied Defendant qualified and governmental immunity once, the

court will only discuss Defendant’s new evidence and arguments.  As stated above, this court has

already determined that a genuine issue of material fact existed as to what point Defendant realized

that Kollin, Sr. needed medical assistance.  

1.  Qualified Immunity

Plaintiff asserts a claim against Defendant in his individual capacity, under 42 U.S.C. § 1983,

for acting with deliberate indifference to Kollin, Sr.’s medical needs when he suffered a stroke. 

Defendant maintains that he is entitled to qualified immunity from Plaintiff’s claims. Qualified

immunity protects an official from liability if the official’s conduct does not violate “clearly
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established” statutory or constitutional rights that a reasonable person would have known were in

existence. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). The “contours of the right must be

sufficiently clear that a reasonable official would understand that what he is doing violates that

right.” Anderson v. Creighton, 483 U.S. 635, 640 (1987). This does not mean that “an official action

is protected by qualified immunity unless the very action in question has previously been held

unlawful.” Id. (citing Mitchell v. Forsyth, 472 U.S. 511, 535 (1985)). Rather,“in the light of

pre-existing law the unlawfulness must be apparent.” Anderson, 483 U.S. at 640. 

The plaintiff bears the ultimate burden of proof to show that the defendants are not entitled

to qualified immunity. Wegener v. City of Covington, 933 F.2d 390, 392 (6th Cir. 1991). A

defendant bears the initial burden of putting forth facts that suggest that he was acting within the

scope of his discretionary authority. Rich v. City of Mayfield Heights, 955 F.2d 1092, 1095 (6th Cir.

1992). If a defendant puts forth such facts, “the burden shifts to the plaintiff to establish that the

defendants’ conduct violated a right so clearly established that any official in defendants’ positions

would have clearly understood that they were under an affirmative duty to refrain from such

conduct.” Id. 

The law regarding deliberate indifference to an arrestee’s medical needs is clearly

established.  See, e.g., Estate of Carter v. City of Detroit, 408 F.3d 305, 311 (6th Cir. 2005). Under

§ 1983, a cause of action for deliberate indifference to an individual’s medical needs has two parts,

objective and subjective.  Id. The objective component requires that a plaintiff must show “the

existence of a ‘sufficiently serious’ medical need.”  Id. (quoting Blackmore v. Kalamazoo Cnty., 390

F.3d 890, 895 (6th Cir. 2004)). The subjective component requires the plaintiff to demonstrate that

an individual defendant “possessed a sufficiently culpable state of mind.” Id.  As the Supreme Court
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stated in Farmer v. Brennan, 511 U.S. 825, 837 (1994), “[t]he official must both be aware of facts

from which the inference could be drawn that a substantial risk of serious harm exists, and he must

also draw that inference.” 

The court previously found that Plaintiff demonstrated that Kollin, Sr. had a sufficiently

serious medical need when he suffered a stroke.  (Order at 7, ECF No. 47.)  The court also

previously determined that the Referral Form, which stated that it was filled out at 20:15, suggests,

when viewed in a light most favorable to Plaintiff, that Defendant noticed that Kollin, Sr. needed

medical assistance approximately an hour and a half before an ambulance was called.  This tended

to show that Defendant knew that a substantial risk of serious harm to Kollin, Sr. existed.  (Id. at 8.) 

The court determined that under these circumstances, waiting an hour and a half to contact EMS

could constitute deliberate indifference to Kollin, Sr.’s medical needs.  (Id.)  The court also

determined that Defendant’s statement that he gave Kollin, Sr. a breathalyzer test before taking him

to the booking desk raised an issue of credibility because Officer Small testified that she took Kollin,

Sr. directly to the booking desk.  (Id.)  These determinations led the court to conclude that Defendant

was not entitled to qualified immunity because a genuine issue of material fact existed regarding the

point at which Defendant realized that Kollin, Sr. needed urgent medical assistance.  Viewing the

facts in a light most favorable to Plaintiff, a reasonable officer would have understood that he was

violating Plaintiff’s constitutional rights by being deliberately indifferent to Kollin, Sr.’s medical

needs. 

Defendant attached the declarations of Jason Edens (“Edens”), a Lieutenant with the City

of Cleveland Division of Police, and Carmen Alicea (“Alicea”), a Lieutenant with the City of

Cleveland House of Corrections, to his second Motion for Summary Judgment.  In his declaration,
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Edens gave an account of approaching Kollin, Sr. after the car accident and his suspicion that Kollin,

Sr. was intoxicated.  (Edens Decl. at ¶¶ 3-6, ECF No. 64-1.)   He further stated that Defendant

arrived on the scene soon thereafter and that he relayed his suspicions to Defendant.  (Id. at and ¶¶

7-8.)  Finally, Edens averred that he witnessed Defendant administer field sobriety tests to Kollin,

Sr.  (Id. at ¶ 8.)  Alicea stated in her declaration that Defendant did not call her to report that Kollin,

Sr. was suffering from a medical emergency on the night of October 25, 2009. (Alicea Decl. at ¶ 4,

ECF No. 64-2.)  She also averred that as soon as it was apparent that Kollin, Sr. required medical

attention, someone called for an EMS squad.  (Id. at ¶ 5.)  Furthermore, she stated that she

incorrectly wrote on the Referral Form that Kollin, Sr. was conveyed at 20:15 and that it is apparent,

when referring to her duty report, that EMS was called at 21:15.  (Id. at ¶ 7.)  Finally, she averred

that she did not write the “EMS @ approx 2143” notation on the Referral Form, nor does she know

who wrote it.  (Id. at ¶ 8.)

Edens’s declaration provides support to Defendant’s claim that he administered field sobriety

tests to Kollin, Sr., but does not answer the question of when Defendant realized that Kollin, Sr. was

suffering from a medical emergency.  Furthermore, even taking Alicea at her word that she meant

to write that EMS was called at 21:15, the EMS Run Report, prepared by EMS, indicates that EMS

was contacted at 21:43.  This time matches the “EMS @ approx 2143” notation found on the

Referral Form prepared by Alicea.  Rather than eliminating a dispute of material fact, this

declaration creates an additional question of fact as to when EMS was called.  Moreover, viewing

the evidence in a light favorable to Plaintiff, a jury could still conclude that, if the Referral Form was

indeed filled out at 21:15, waiting almost thirty minutes to contact EMS when Kollin, Sr. had

suffered a medical emergency could constitute deliberate indifference to his medical needs.  
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Thus, Defendant is not entitled to qualified immunity because there still exists a genuine

issue of material fact regarding the point at which he realized that Kollin, Sr.  needed urgent medical

assistance. See Estate of Carter, 408 F.3d at 313.  Viewing the facts in a light favorable to Plaintiff, 

a reasonable officer would have understood that he was violating Plaintiff’s constitutional rights by

being deliberately indifferent to Plaintiff’s medical needs.  

2.  Employee Immunity Under Ohio Law

The court previously determined that, under Ohio law, Sergeant Carney is immune from suit

unless his “acts or omissions were with malicious purpose, in bad faith, or in a wanton or reckless

manner.” Ohio Rev. Code § 2744.03(A)(6)(b).  Reckless conduct is defined by the Ohio Supreme

Court as conduct “characterized by the conscious disregard of or indifference to a known or obvious

risk of harm to another that is unreasonable under the circumstances and is substantially greater than

negligent conduct.”  Anderson v. Massillon, 983 N.E.2d 266, 273 (Ohio 2012) (citing Thompson v.

McNeill, 559 N.E.2d 705, 708 (Ohio 1990)).  Here, “the resolution of the recklessness issue is

heavily dependent on the same disputed material facts” that preclude summary judgment on

Plaintiff’s § 1983 claim against Defendant. Sabo v. City of Mentor, 657 F.3d 332, 337 (6th Cir.

2011).  A reasonable jury could determine that Defendant’s conduct was reckless if he did in fact

wait an unreasonable amount of time to call EMS after he became aware that Kollin, Sr. needed

medical assistance.  Summary judgment is therefore inappropriate regarding Plaintiff’s state-law

claims against Defendant. 

-12-

Case: 1:11-cv-02605-SO  Doc #: 79  Filed:  01/27/15  12 of 13.  PageID #: 1128



IV. CONCLUSION

For the foregoing reasons, the court denies Defendant’s Motion for Summary Judgment

(ECF No. 64), Plaintiff’s Motion for Reconsideration (ECF No. 71), and Defendant’s Motion to

Partially Strike Plaintiff’s Reply (ECF No. 76).

IT IS SO ORDERED.

/S/ SOLOMON OLIVER, JR.                    
CHIEF JUDGE
UNITED STATES DISTRICT COURT

January 27, 2015
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