LAW OFFICERS’ DEPARTMENT
ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

H.STEEL,CMG OBE
LEGAL SECRETARY

o Moty

o

25 February, 1985

I am sending you, as requested, copies of the ruling
which McGowan J. gave on the question of what is meant
by "in the interest of the State" and his subseguent
direction to the jury. May [ point out that what you are
getting is a "contraband copy", made in this Department,
of another "contraband copy" madeby the DPP from a copy
which he legitimately obtained from the shorthand writers

on the usual commercial basis. @ The making of extra copies
in this way is, I think, a breach of the shorthand writers'
copyright and I think that they would be aggrieved if they
knew about it. I should therefore be grateful if you would
use the enclosures with discretion.
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'l' s L DIRELCTIONS IN LAY
MR JUSTICE McCOWAN: I come to the first matter of lauw upon

which I must direct you and it is a very important one

which concerns the burden and standard of proof. The
burden of proof is on the prosecution to sstablish
the defendant's guilt and it is on the prosecotion through-
out. He does not have to establish his innocence. As
to the standard of proof before you can convict him,
you must be sure -- which is the same thing as being
satisfied beyond reasonable doubt -- of his quilt.

I turn to the next matter of law which is the
charge, and I know you have copies of the indictment.
May 1 ask you at this stage to look at them. What I am
going to do is to tell you the ingredients that the
prosecution have to prove, and as I have said I am
directing you here on law and you have to accept the
law from me.

The first thing that has to be proved is that at
the material time -- that is about the 16th July, no
problem about that -- the defendant had in his possession
or control information obtained by him or to which he

had access as a person who held office under Her Majesty.

Thks-information that is being referred to there is, of

course, the two documents, Exhibits No.1 and 2. Plainly,
you may think, he had those two documents in his posses-

sion because he was & civil servant holdinc office

under Her Majestv. I do not think you will have to trouble
anotner moment about that ingredient because the defence
have made.a formal admission about it, no problem.

Secondly, the prosecution have to prove that the

defendant communicated that information to Mr Tam Dalyell,
wno, as you Know, 1s a Back Bench liember of Parliament
of the largest party in Upposition. Again, the defence
formalliy admitted that communication and so 1 say again
nc problem for you.

Thirdly, tne prosecution have oot to prove that

Mr Dalyell was not & person to whom he was authocrisec

-
-'ﬁ-

GEO. WALPOLE & CO.




:

DIRTTIONS IN LA

to communicate. Evidence on thet ceme from Mr Motram,
the Private Secretary to the Secretary of State for
Defence, who said in simple terms Mr Ponting had no
authority to disclose that materiel to Mr Dalyell.

He was cross-examined about the fact and he said,
"Ministers suthorise who are entitled to reveal infor-
mation. Either ministers themsslves make statements

in public or authorise others to reveal the informa-
tion. It is not at all vague. Unless you are authorised
to disclose information you may not."

Mr Hastie-Smith also gave evidence on this subject,
namely, that Mr Dalyell was not an authorised person
to receive official information. He said that, of courss,
a minister can authorise a civil servant in his depart-
ment to disclose something to a Member of Parliament
but there is no suggestion that that happened here, and,
you may think, that obviously if Mr Ponting had askéd
a minister to give him authority to send this material
to Mr Dalyell he would not have got it.

There the matter rested until the defendant himself
gave evidence when he said this when cross-examined in
terms of Civil Service Regulations, "I did not have
authority to send the documents. The only person who
could have given me authority was the Secretary of State.”
Following that the defence agreed that they could not
mount & defence under these words, in other words, they
accept that the evidence is all one way, that Mr Ponting
was not authorised to communicate the information tco

Mr Dalyell. In those circumstances you will, I am sure,

have no difficulty in concludino that that ingredient

1s made out.

So we are left with only one inagredient which 1is
in dispute and that is the fourth and it is this. The
prosecution nave got to prove that Mr Dalyell was not
8 person to whom 1t waes 1in tne i1nterests of the State
his duty to communicate the informatiorn.

"His duty", may 1 start with those words. "His duty"
Il direct you means an official duty, a duty imposec

™
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on him by his office under Her Msjesty, namely, that of
an Assistant Secretary in the Ministry of Defencs,
to communicate those documents to Mr Dalyell.

The prosecution say, in effect, "Where is there
a scintilla of evidence that he was under any such
officieal duty? On the contrary", they say, "it is plein
that his duty was to preserve these documents.”

What then of the words "in the interests of the
State"? I direct you that those words mean the
policies of the State as they were in July 1984 uwhen
Mr Ponting communicated the information to Mr Dalyell
and not the policies of the State as Mr Ponting, Mr Dalyell,
you or I might think they ought to have been. "The
policies of the State" mean the policies laid doun for
it by its recognized organs of government and authority.
We have a general election from time to time and after
the general election the party that can command the
support of the majority of the House of Commons forms
the Government. If it loses the support of the majority
of the House of Commons it will cease to be the
Government but while it has that support it is the
Government and 3its policies are for the time being
the policies of the State. It is not & question of the
Conservative Party being the State no more than it would
be of the Labour, Liberal or SDP Parties being the State
if any one of them happened to be the Government. This
is not & policical matter at all. They would be in
exactly the same position. So please do not be misled
about that. The policies of the State in July 1984 were
the policies of the Government thenm in power, the

policies as they were and not as they mioht have been

or any one of us mioht think they oucht to have been.

i1t is not in dispute that it was Government policy
in July 1884, rTightly or urongly, not to sive this
further information. That is exactly what PMr Ponting was
complaining about. he was saying, "This is the Government
poclicy and 1 oo not like it." So, as 1 say, there is nc

dispute that that was the Government policy. "So", say

-
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the prosecution, njit cennot have been in the interests

of the Stete, vhich means the Covernment then in poweT,
to leak these documents to Mr Dalyell, the Government's
self-proclaimod critic and sinterrogator.”

Now what evidence OI argument is there against

that? In an endeavour to try to help you I will see if
1 can help sbout that, the result, howeverT, ijs this.
On my direction YyoOU are not concerned with whether you
agree with the policies of the Government at that time.
A political debate on those policies is wholly outside
the proper Tange of your discussion.

] furtherT direct you that you are not concerned
uith whether the defendant honestly believed when he

he documents that it was his duty to do SO

The prosecution, as you Knou, have suggested that
he was not motivated by noble sentiments at all. They
say he was motivated, in & word, by pique. WVhether
they are right or wrong gbout that would be & matter for
my consideration, if you convict him, ORN +he guestion of
sentence because, obviously, if somebody does things from
noble motives, that is & mitigating factor which could
jead to mercye. oes not matter, though We
have spent & 1ot of time ©
things in this case, from youT point of view uhet
uas motivated by the hiohest sentiments OT the lowest

defence theat
he honestly bel ] his duty to leak the documents
ests of the State if, 1N fact, 1t was not
his duty to do SO in the interests of the State.

You may well De beginning to say to yourselVES,
nye have DEEN +reated for days to a oreat deal of 1ir-
rellevant naterial." S0, ON my direction, Yyou have, but
in fairness 1O counsel tney had not at tne stane WNer
you heard the evidence hag my ruling in lau. As you knou,
they aaovanceo arguments tOo ME tnhzt afternocon WNED I &@i-
jpwed you To QGO away, and naving neard their arguments

for the whole of that afternoon tne following morning
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is because it suits all Gove
complexion to keep it as it is,
does not matter. You may

made about it, that if the order for mid-mornin

freshments in DS5, namely, 12 coffees and B teas,

come into the defendant's possession OT control as head
of that department and he had communicated that to
Mr Dalyell it would have been an of fence under the Act.
Well, all that onse can, 1 hope reasonebly, assumeé is
he Attorney General would not in those circumstances

g of the prosecution.

them, they WETE clearly serious

serious matters.

amendment. Until Parliament sees
amend it my duty and your duty is to apply the lauw &S
it is. Ue cannot pick and choose and s8ay, "This is a lau
we do not like and, therefore, UE sre not going to
apply it." That would be acting wholly contrary to our
oaths and that uould be so whatever the colour of the
Government.

You may have noted the last remark of Mr Laughland
in his speech to you last nioht, that 2 conviction here

jnisters to uwithhold information

Civil Service.

that would be & who

and to the oath you have taken. 1f t+he case 18 proved it
ijs your duty to convict whatever +he conseguences. To
say to yourselves, jt is proved hut 1 am nov
going TO convict 1n CaseE jt discourages ministers from
being fortncoming" would be beilng false to your oath.

1t would naVve heen egually wrong fFor Mr Amlot Tto say,
which he did not, that if you acouit Mr Ponting civil
servants will DE jeaking cocuments 211 over the place.
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Thet would be &an equelly wrong approach. The political
consequences of a conviction OF of an acquittel &rse not
a matter for you OF me to trouble with for 8 second;
1et Parliament argue about those. 1f the case 1s proved
in accordance vith the lew as 1 direct you then you must
convicts if it is not proved you acquit.

re are a lot of other things that this c&se is
not and I yant to get those out of the uay early on be-
fore 1 seek to get doun to what it is about. It 18 not
about which country, Britain OT Argentina, hes the better
right to the Falklands. 1t is not sbout could OT should
the Falklands' War have been avoided. It 1s not about
whether Falklands' Fortress js a good idea. It is not
sbout whether there is likely to be &any purther Argentine
aggression. It is not about whether Mr Ponting uwas wiser
than MNr Heseltine.

Mr Ponting thought, @8 he has told US, that there
was no good reason for uithﬁolding this information on
+actical or any other ground; that moTE jnformation couold
have been given-uithout damaée to National Security
npecause", he said, "this Country had nothing to be
ashamed of", in other uprds, there were sound tactical
as well as moral reasons for doing what he advised. It
appears that the politicians, mr Heseltine, the Secretary
of State, and Mr Stanley, the Minister of state for the
aArmed Forces, thought otheruise. They believed that if
they answered Mr Dalvell's points, his nine guestions,
he would DEe back for mOTE and that l1ittle by litEle
ministers would be led into security sensitive arease.

These were the two vieuwpoints.

ps Mr Pontinag himself said 2t one stage of the
story "these WEIE political decisions." HE +hought he
knew better but, as 1 have said, the case does not

rurn on which viewpolnt was the W1SET. Civil gervants

cannot De unused TO having thelr agvice not followed DY
ministers and this they must pear with fortituoe even
wnhen, as 1 am sure tney often do, tney think tnemselves
infinitely mOTIE intelligént and yiser tnan their minister

tney may DE but that 18 not the point.

S
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street and make their presentetions to the Prime Minister.
She in turn was so delighted with their presentations that
she vhipped them off into the Cebinet Room and made them
give. the same presentations to the Cabinet. There they
stayed for ebout an hour or so to hear the Cabinet talk
about houw similar sevings could be made in Whitehall.

In the next Birthday Honours bsecause of what he had done
he was given the DBE and he added, "I think that is rare
for a civil servant of my level and experience.”

In September 1981 he was promoted to Assistant
Secretary. There are only three grades in the Civil
Service above that: Under Secretary, Deputy Secretary
and highest of all Permanent Under Secretary. "Aged 35",

he said, "is about the youngest you can be as an

Assistant Secretary. I was then appointed Head of D315.

That Department has two separate parts: ons dealing with
the training establishments and the other with legal
matters. We went to the Treasury Solicitors or the
Foreign Office or the Attorney General's Office for
legal advice."

It is a matter for you -- you may think that his
knouledge of those legal processes may be of some sig-
nificance.

Under him in that Department there were some 25
people. Thet is the defendant's eccount of his career
and character.

You mav remember that a statement usas read to you
which became part of the evidence from Lord Raynor, as
he now is, and 1 repeat the relevant passage. "He", that
is Mr Ponting, "proved himself to be outstanding in con-

tributing towards policy formation and the presentation

of subseguent recommendations. In carryinc out the work

he undertook on my behalf ne nad to present his findings

to collieagues across Whitehall, senior minlsters anc
officials after consulting a wice range of interests.

He handled this difficult task with distinction showing

e capacity to think with clerity of purpose and havinc

the strength of cnaracter to make his repeort with authority.”

=1 0=
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Obviously the fact that a defendant hee NO pre-
- vious convictions &nd & positively good character does
not mean that he cannot commit an of fence or in those
circumstances nobody ever would. The good character of
the defendant is relevant primarily to his credibility,
in other words, &8 to whether or not you bglieve his
svidence. 1f, of coOUISE, you &re catisfied that he lied
to the police that might be teaken adversely to affect
his credibility.

The question of his credibility uyill arise in the
areas where his gevidence conflicts with that of prose-
cution witnesses. 1 would identify three of those areas:

first, as between himself on the one hand and the two

Mministry of Defence police Dfficers, Hughes and Broom,

e conversations he had with them; secondly, 88
Miss Aldred as to

whether he approved the line O Darms minute which
1ed to the Legge minuts which he leaked; thirdly, be-
tween himself and Mr Hastie-Smith as +to whether, on his
case, he was told the matter yould be dealt with by
resignation OT internal disciplinary proceedings with no
mention of prosescution == that is what the defendant
alleges == OT whether, as Mr Hastie-Smith asserts, he
was plainly told by Mr Hastie-Smith thet day that pro-
secution was ONE of the possibilities.

When it comes to deciding bstueen the defendant on
the one hand and those various witnesses who disagree
with him on the other -- they are obviously of good
character also OT
in that context good character may not assist -- it 1s
2 matter for you but you will have to look, 1 suspect,

obabilities and in the end you will have teo
you belisvee.

Another word apout something that you must not
allow to sway Yyou and that 1s sympathy for the defendant.
1] imaopine you &aTrE bound to feel SOME because of his
comparative youth and his promotion and his lost career.
A1l these would DE matters properly for me to take into

S
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eccortt if you convict him. They are not matters which
cen properly be taken into account by you in deciding

wvhether the case against him is proved.
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