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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH 

 
Federal Trade Commission, 
   
                        Plaintiff, 
 vs. 
 
Apply Knowledge, LLC, et al., 
   
                        Defendants. 
 

Case No. 2:14-cv-00088 (DB) 
 
PLAINTIFF’S MOTION AND SUPPORTING 
MEMORANDUM TO DISMISS THE 
SONNENBERG DEFENDANTS’ 
COUNTERCLAIM  
[DE 109] 

 
 Plaintiff, the Federal Trade Commission (“FTC” or “Commission”), respectfully moves, 

pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), for an order dismissing with prejudice the 

counterclaim of defendants Apply Knowledge, LLC, eVertex Solutions, LLC, Supplier Source, 

LLC, Kenneth Sonnenberg, and Babata Sonnenberg (collectively, the “Sonnenberg defendants”).  

[DE 109].  As shown below, the Sonnenberg defendants’ claims must be dismissed because the 
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Sonnenberg defendants seek money damages for which Congress has not waived sovereign 

immunity and because they have failed to exhaust administrative remedies, as required by the 

Federal Tort Claims Act.        

MEMORANDUM 

In support of its Motion to Dismiss the Sonnenberg Defendants’ counterclaim, the FTC 

states as follows:  

I. Background 

On February 10, 2014, the FTC filed a civil enforcement action against the Sonnenberg 

defendants, along with 18 other individual and corporate defendants, alleging violations of 

Section 5(a) of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 45(a), and the 

Commission’s Telemarketing Sales Rule (“TSR”), 16 C.F.R. pt. 310.  [DE 1].  The complaint 

alleged, inter alia, that all of the defendants, operating as a common enterprise, engaged in a 

deceptive scheme that bilked consumers out of millions of dollars by claiming consumers would 

end up with an online business generating substantial revenue through the purchase or use of 

work-at-home kits, business coaching programs, and related services (collectively “Business 

Coaching Programs”), when in fact consumers typically earned little or no money and ended up 

heavily in debt from the goods and services they purchased.                

The Commission filed a motion for an ex parte TRO that sought preliminary relief, 

including an injunction, asset freeze, and appointment of a temporary receiver.  [DE 6].  In 

support of its motion, the Commission submitted numerous exhibits including complaints from 

hundreds of consumers, consumer affidavits, undercover calls from FTC and state investigators, 

and a declaration from defendants’ former payment processor attesting to defendants’ high 
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consumer chargeback rates.  [DE 7-12].  The Commission also filed a sworn declaration of 

counsel, pursuant to Fed. R. Civ. P. 65(b), detailing defendants’ deceptive marketing practices, 

the likelihood that defendants may conceal and dissipate assets, and the Commission’s 

experience in similar cases where prior notice to the defendants had resulted in the dissipation or 

transfer of assets.  [DE 13].  On February 11, 2014, the Court granted the motion.  [DE 16]. 

The Commission subsequently filed additional evidence in support of its motion for a 

preliminary injunction, including evidence showing that the Sonnenberg defendants themselves 

made deceptive statements to consumers and were liable as “sellers” under the TSR because they 

provided the services that were an intrinsic part of the scheme.  [DE 81-93]. 

 The Court held a hearing on the Commission’s motion for a preliminary injunction on 

March 20, 2014.  At the conclusion of that hearing, the Court dissolved the TRO and dismissed 

the temporary receiver as to all the defendants, and lifted the asset freeze and denied the motion 

for a preliminary injunction as to the Sonnenberg defendants.  [DE 128].  The Court stated that 

its bench ruling was “not a finding of lack of wrongdoing or wrongdoing, really.”  See, March 

20, 2014, Hearing Transcript at 78.  The Court issued a written order on April 15, 2014 in which 

it, among other things, preliminarily enjoined the Gannuscia defendants and continued to freeze 

certain Gannuscia defendant corporate assets.  [DE 121].  The parties held their first Rule 26(f) 

conference on May 8, 2014.  The FTC intends to prove at trial that the Sonnenberg defendants – 

as well as the other defendants – have violated the FTC Act and the TSR.            

On April 3, 2014, the Sonnenberg defendants filed an amended answer and a 

counterclaim against the Commission.  [DE 109].  The counterclaim alleges, inter alia, that the 

Commission improperly asserted in its filings (and press release) that the Sonnenberg defendants 
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were jointly responsible, with the other defendants, for deceptively telemarketing the defendants’ 

Business Coaching Programs.  Counterclaim ¶¶ 15-25.  The counterclaim also alleges that the 

FTC lacked grounds for seeking the TRO and related relief, that it filed “imprecise and 

misleading” papers in support of the TRO, and that it acted with “animus” and “improper 

purpose” to “discredit” the Sonnenberg defendants, which resulted in lost business.  

Counterclaim ¶¶ 26-30.   

The Sonnenberg defendants assert two causes of action.  In the first, they allege that, by    

seeking and obtaining the TRO without proper grounds, the FTC engaged in a “[w]rongful 

[i]njunction” for which they seek damages.  Counterclaim ¶¶ 31-36.  Their second cause of 

action alleges that, by the FTC’s “unjustified” actions in seeking and obtaining the TRO, 

including the “willful” filing of “misleading pleading and motion papers,” the FTC intentionally 

interfered with the Sonnenberg defendants’ contractual or business relations for which they seek 

actual and punitive damages and prejudgment interest.  Counterclaim ¶¶ 37-46.  They allege that 

the Court has supplemental jurisdiction over their counterclaim under 28 U.S.C. § 1367(a).  

Counterclaim ¶ 8.   

Even assuming all the alleged facts to be true,1 for the reasons stated below, the Court 

lacks subject matter jurisdiction over the Sonnenberg defendants’ counterclaim, which thus must 

be dismissed under Fed. R. Civ. P. 12(b)(1).  Similarly, the counterclaim fails to state a claim 

upon which relief may be granted and thus must be dismissed under Fed. R. Civ. P. 12(b)(6). 

  

                                                 
1   Although such an assumption is appropriate for purposes of ruling on the present motion, the 
FTC categorically denies these allegations.    
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II.  Standard of review for a motion to dismiss 

In ruling on a motion to dismiss under Fed. R. Civ. P. 12(b)(6), a court must accept as  

true all well-pleaded factual allegations set forth in the complaint or counterclaim and viewed in 

the light most favorable to the nonmoving party.  SEC v. Shields, 744 F.3d 633, 640 (10th Cir.  

2014) (citing Burnett v. Mortg. Elec. Registration Sys., Inc., 706 F.3d 1231, 1235 (10th Cir. 

2013)).  However, legal conclusions in the guise of factual allegations should not be given a  

presumption of truthfulness.  Shields, 744 F.3d at 640 (citing Khalik v. United Air Lines, 671 

F.3d 1188, 1190 (10th Cir. 2012)).  Further, a claim or counterclaim must be dismissed under 

Fed. R. Civ. P. 12(b)(1) where the court lacks subject matter jurisdiction over the claim.  See 

Holt v. United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995).  

III. Argument 

The Sonnenberg defendants’ counterclaim is barred by sovereign immunity 

It is axiomatic that, absent a waiver, suits against the United States and its agencies are 

barred by sovereign immunity.  Dep’t of Army v. Blue Fox, Inc., 525 U.S. 255, 260 (1999) 

(quoting FDIC v. Meyer, 510 U.S 471, 475 (1993)).  Indeed, the “terms of [the United States’] 

consent to be sued in any court define that court’s jurisdiction to entertain the suit.”  Lehman v. 

Nakshian, 453 U.S. 156, 160 (1981) (quotation omitted).  “[W]aivers of sovereign immunity 

‘cannot be implied but must be unequivocally expressed,’ * * * and * * * any such waiver ‘must 

be strictly construed in favor of the United States.’”  FTC v. Kuykendall, 466 F.3d 1149, 1154 

(10th Cir. 2006) (citations omitted).  The fact that a claim against the United States is brought as 

a counterclaim does not change this basic principle of sovereign immunity.  See Fed. R. Civ. P. 
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13(d) (“These rules do not expand the right to assert a counterclaim – or to claim a credit – 

against the United States or a United States officer or agency.”).   

The Federal Torts Claims Act (“FTCA”), 28 USC §§ 1346(b), 2671-80, provides a 

limited waiver of the federal government’s sovereign immunity from private suits for claims 

sounding in tort and provides the exclusive procedure for asserting such claims against the 

United States or one of its employees.  In the FTCA, Congress provides generally that the United 

States is liable to the same extent as a private party for “injury or loss of property * * * caused by 

the negligent or wrongful act or omission of any employee of the Government while acting 

within the scope of his office or employment * * *.”  28 U.S.C. § 1346(b).  The FTCA’s waiver 

of sovereign immunity is subject, however, to important limitations, both procedural and 

substantive, which in this case deny the Court jurisdiction over the Sonnenberg defendants’ 

counterclaim.2    

 

 

 

                                                 
2     The Sonnenberg defendants do not cite to the FTCA for jurisdiction.  Rather, they rely solely 
on this Court’s supplemental jurisdiction under 28 U.S.C. § 1367(a).  Counterclaim ¶ 8.  Section 
1367(a), however, does not itself provide a waiver of sovereign immunity.  Dunn & Black, P.S. 
v. United States, 492 F.3d 1084, 1088 n.3 (9th Cir. 2007); Wilkerson v. United States, 67 F.3d 
112, 119 n.13 (5th Cir. 1995); cf. Pettigrew v. Oklahoma ex rel. Oklahoma Dept. of Public 
Safety, 722 F.3d 1209, 1213 (10th Cir. 2013) (holding that Section 1367(a) does not itself waive 
a state’s Eleventh Amendment immunity).  As shown below, the FTCA does not waive 
sovereign immunity or provide subject matter jurisdiction over the counterclaim, and the general 
jurisdictional provisions invoked in the Commission’s enforcement action and cited by the 
Sonnenberg defendants, Counterclaim ¶ 7, also do not waive sovereign immunity.  See Lonsdale 
v. United States, 919 F.2d 1440, 1443-44 (10th Cir. 1990) (holding that general jurisdictional 
statutes do not waive sovereign immunity).         
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A. The Federal Tort Claims Act does not confer jurisdiction over the 
Sonnenberg defendants’ counterclaim 

 
The Sonnenberg defendants’ claims fail because 1) they are expressly excluded from the 

FTCA and (2) because defendants have failed to satisfy the jurisdictional prerequisite for FTCA 

claims. 

1. The Sonnenberg defendants’ counterclaim falls within an exclusion to 
the FTCA’s waiver of sovereign immunity     

 
Among other reasons, the Sonnenberg defendants’ counterclaim fails because the alleged 

tortious conduct – “Wrongful Injunction” and “Intentional Interference with Contractual or 

Business Relations” (Counterclaim ¶¶ 31-46) – is excluded from the waiver of sovereign 

immunity created by the FTCA.  See 28 U.S.C. § 2680(h). 

Although Congress has waived the government’s immunity with respect to damages or 

injuries “caused by the negligent or wrongful act or omission of any employee of the 

Government while acting within the scope of his office or employment,” see 28 U.S.C. § 

1346(b), it has not waived immunity for every type of tort.  Indeed, except as to “law 

enforcement officers of the United States Government,” the waiver of sovereign immunity under 

the FTCA does not include a claim for damages against the United States based on, inter alia, 

“[a]ny claim arising out of * * * malicious prosecution, abuse of process, libel, slander, 

misrepresentation, deceit or interference with contract rights * * * *.” 28 U.S.C. § 2680(h).3  

                                                 
3    Under Section 2680(h), a “law enforcement officer” is “any officer of the United States who is 
empowered by law to execute searches, to seize evidence, or to make arrests for violations of 
Federal law.”  Because FTC employees are not authorized under the FTC Act (or any other 
statute) “to execute searches, to seize evidence, or to make arrests,” they are not “law 
enforcement officers” for purposes of the FTCA.  See, e.g., United States v. Rubin, 573 F. Supp. 
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Section 2680(h) is the intentional torts exception to the FTCA, and if a claim against the 

government falls within it, that claim “must be dismissed for want of federal subject matter 

jurisdiction.”  Estate of Trentadue ex rel. Aguilar v. United States, 397 F.3d 840, 853 (10th Cir. 

2005).              

As used in § 2680(h), the phrase “arising out of” is broadly construed to include “all 

injuries associated in any way” with the exceptions identified in that section.  See Kosak v. 

United States, 465 U.S. 848, 854 (1984) (holding that the phrase “arising in respect of,” as used 

in 28 U.S.C. § 2860(c), must be construed as broadly as the phrase “arising out of,” as used in 28 

U.S.C. § 2680(h)).  The exceptions created in § 2680(h) deprive a court of jurisdiction over any 

claim based on the intentional torts delineated in that section.  See Block v. Neal, 460 U.S. 289, 

297 (1983).  The Sonnenberg defendants cannot plead around these exceptions to the FTCA, and 

courts will look at the substance of the claim -- not the particular state law theory on which a 

party purports to rely -- to determine if the exception applies.  See Ecco Plains, LLC v. United 

States, 728 F.3d 1190, 1195 (10th Cir. 2013) (courts “must . . . look beyond the literal meaning 

of the [claim] language to ascertain the real cause of complaint.”) (citing Hall v. United States, 

274 F.2d 69, 71 (10th Cir. 1959) (ellipses in original)).       

The Sonnenberg defendants’ two claims fall squarely within the intentional torts 

exception to the FTCA.  The substance of their “wrongful injunction” claim fundamentally 

involves and arises out of the allegedly malicious prosecution and abuse of process that 

supposedly occurred when the FTC submitted its motion for a TRO with an “improper purpose,” 

                                                                                                                                                             
1123, 1124 (D. Col. 1983) (federal attorneys are not law enforcement officers under Section 
2680(h)).      
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which resulted in temporarily shutting down the Sonnenberg defendants’ businesses and 

temporarily freezing their assets.  See Counterclaim ¶ 30 (alleging that the FTC acted with “an 

improper purpose” and “animus” in seeking an injunction).  The Sonnenberg defendants’ second 

claim for “intentional interference with contractual or business relations” clearly relates to, and 

arises out of, a claim for “interference with contract rights” that is expressly exempted under 28 

U.S.C. § 2680(h).4  Counterclaim ¶¶ 37-46.  

Because the two legal claims against the government fall within an exception to the 

FTCA, there is no waiver of sovereign immunity, and the counterclaim must be dismissed under 

Fed. R. Civ. P. 12(b)(1) for want of subject matter jurisdiction.  See Trentadue, 397 F.3d at 853.  

For similar reasons, because the counterclaim as alleged fails to state a claim upon which relief 

may be granted, it must be dismissed under Fed. R Civ. P. 12(b)(6). 

2.   The Sonnenberg defendants have not satisfied the jurisdictional 
prerequisite of exhaustion of administrative remedies   

 
The FTCA requires, prior to commencement of a tort action against the United States, 

that a claimant file an administrative claim with the appropriate federal agency.  28 U.S.C.  

§ 2675(a).  This notice requirement must be construed strictly and cannot be waived as it is 

jurisdictional.  Trentadue, 397 F.3d at 852 (citing Bradley v. United States ex rel. Veterans 

Admin., 951 F.2d 268, 270 (10th Cir. 1991)).  Defendants never filed such an administrative 

                                                 
4   Further, the Sonnenberg defendants’ request for punitive damages and interest in their second 
claim [D.E. 109, Counterclaim ¶¶ 45-46 and Prayer for Relief ¶ 3] should be rejected for the 
additional reason that such relief is expressly barred under the terms of the FTCA.  See 28 U.S.C. 
§ 2674 (“The United States  * * * shall not be liable for interest prior to judgment or for punitive 
damages.”).     
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claim against the United States.  See Declaration of G. Richard Gold ¶ 3, attached to this motion 

at Exhibit A.  Indeed, the Sonnenberg defendants do not allege that they did so. 

The sole exception from the requirement of administrative exhaustion is that it does not 

apply to a “third party complaint, cross-claim, or counterclaim.”  See 28 U.S.C. § 2675(a).  

Courts have consistently interpreted this exception as applying only to counterclaims that are 

compulsory when asserted against the United States.  See, e.g., Spawr v. United States, 796 F.2d 

279, 280-81 (9th Cir. 1986); Northridge Bank v. Cmty. Eye Care Ctr., Inc., 655 F.2d 832, 835-36 

(7th Cir. 1981); FTC v. Commonwealth Mkt. Grp., Inc., 72 F. Supp. 2d 530, 541 (W.D. Pa. 

1999); United States v. Green, 33 F. Supp. 2d 203, 219 (W.D.N.Y. 1998); United States v. 

Taylor, 342 F. Supp. 715, 717 (D. Kan. 1972). 

In this Circuit: 

A counterclaim is compulsory if: (1) the issues of fact and law raised by 
the principal claim and the counterclaim are largely the same; (2) res 
judicata would bar a subsequent suit on defendant’s claim; (3) the same 
evidence supports or refutes the principal claim and the counterclaim; and, 
(4) there is a logical relationship between the claim and counterclaim.    
 

FDIC v. Hulsey, 22 F.3d 1472, 1487 (10th Cir. 1994) (analyzing whether counterclaims 

asserted against government agency were permissible as recoupment) (citing Pipeliners Local 

Union No. 798 v. Ellerd, 503 F.2d 1193, 1198 (10th Cir. 1974)); see also Fed. R. Civ. P. 13(a) (a 

counterclaim is compulsory if it “arises out of the transaction or occurrence that is the subject 

matter of the opposing party’s claim * * *”). 

The Sonnenberg defendants’ claims are not compulsory and therefore do not fall outside 

of the FTCA’s administrative exhaustion requirement.  The factual and legal issues presented in 

the two sets of claims, the FTC’s complaint and the Sonnenberg defendants’ counterclaim, are 
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distinct, and the resolution of the FTC’s case has no bearing on the disposition of the 

counterclaim.  If the FTC succeeds in proving that the Sonnenberg defendants violated the FTC 

Act and the TSR, the Sonnenberg defendants could still prevail, in whole or in part, on the 

counterclaim because the counterclaim addresses the FTC’s allegedly improper acts, omissions, 

and motives in seeking, obtaining, and publicizing preliminary  injunctive relief.  It does not seek 

adjudication of the final merits of the FTC’s action.   

For similar reasons, the FTC’s complaint and the Sonnenberg defendants’ counterclaim 

are not so logically connected that they have to be resolved in one proceeding.  Assuming that 

the counterclaim is legally cognizable, it would not be barred by res judicata because the two 

sets of claims do not “arise from the same transaction, event, or occurrence.”  See, e.g., Nwosun 

v. General Mills Rest., 124 F.3d 1255, 1257 (10th Cir. 1997) (discussing elements of res judicata 

and holding that doctrine applies only if claims arise from same occurrence).  Rather, the FTC’s 

claims against the Sonnenberg defendants concern statutory violations of Section 5 of the FTC 

Act, 15 U.S.C. § 45, and regulatory violations of the Telemarketing Sales Rule, 16 C.F.R. pt. 

310.  These claims arise, in part, from the defendants’ advertisements, representations over the 

telephone, provision of goods and services, and other similar matters that occurred from, 

approximately, 2009 to the present.  On the other hand, the Sonnenberg defendants’ claims 

against the FTC arise from a different set of events.  The Sonnenberg defendants’ claims arise 

from the alleged acts and omissions of the FTC in seeking, obtaining, and publicizing a 

temporary restraining order against them and others.  The factual foundations of the complaint 

and counterclaim are not the same.  They arise from different transactions, events, and 

occurrences.  Finally, the relief sought by FTC (equitable monetary relief to provide redress to 
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consumer victims) is wholly different from the relief sought by the counterclaim (legal relief in 

the form of money damages). 

Courts addressing counterclaims of a similar nature to those raised here have dismissed 

those claims as not compulsory and held that the counterclaimants had thus failed to exhaust 

their administrative remedies under § 2675(a).  See, e.g., Commonwealth Mktg. Grp. 72 F. Supp. 

2d at 540-41 (dismissing counterclaim alleging improprieties relating to FTC’s TRO filing); 

Green, 33 F. Supp. 2d at 218-221 (dismissing counterclaim alleging negligent actions of federal 

agency at remediation site after enforcement case filed); Taylor, 342 F. Supp. at 717 (dismissing 

counterclaims sounding in tort alleging wrongful acts of agency employees to recover on a 

guaranty).   In sum, the Sonnenberg defendants’ counterclaim is not compulsory, and their 

failure to exhaust their administrative remedies bars any attempt to assert their tort claims against 

the FTC.   

B.  Sovereign immunity protects the FTC from the damages claim 

Defendants sued the FTC, a federal agency, in its counterclaim.  By its very terms, 

however, the FTCA only provides jurisdiction and a waiver of sovereign immunity “against the 

United States,” not suits against a federal agency eo nomine.  See 28 U.S.C. §§ 1346(b), 2679(a); 

see, e.g., Allen v. Veterans Admin., 749 F.2d 1386, 1388 (9th Cir. 1984); Evans v. U.S. Veterans 

Admin. Hosp., 391 F.2d 261, 262 (2d Cir. 1968) (per curiam); see also Blackmar v. Guerre, 342 

U.S. 512, 515 (1952) (holding that Civil Service Commission was not a suable entity in absence 

of express congressional waiver of sovereign immunity).  Because the FTCA only confers 

jurisdiction over tort claims asserted against “the United States” and no one else, Finley v. 

United States, 490 U.S. 545, 552-53 (1989), superseded on other grounds by statute, 28 U.S.C. § 
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1367, as recognized in Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 565 (2005), 

and the Sonnenberg defendants sued only the FTC, the Court lacks jurisdiction over the 

counterclaim.  See Franklin Sav. Corp. v. United States, 180 F.3d 1124, 1142 (10th Cir. 1999) 

(holding that plaintiff cannot sue federal agency under the FTCA); see also Duvall v. United 

States, 74 F.3d 1249, at *1 (10th Cir. 1996) (holding that district court had no jurisdiction to hear 

plaintiff’s suit against federal agency under the FTCA) (unpublished opinion); Wexler v. Merit 

Sys. Protection Bd., 986 F.2d 1432, at *2 (10th Cir. 1993) (same) (unpublished opinion).   For 

this reason alone, the counterclaim should be dismissed. 

 IV.  Conclusion 

            For the foregoing reasons, the Commission’s motion under Fed. R. Civ. P. 12(b)(1) and 

12(b)(6) to dismiss with prejudice the Sonnenberg defendants’ counterclaim should be granted. 

   

 

Respectfully submitted, 
 
 
/s/ P. Connell McNulty    
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