
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 

 

UNITED STATES OF AMERICA 

 

vs. 

 

DON EUGENE SIEGELMAN 

 

* 

 

* 

 

* 

 

CASE NO. 2:05-CR-119 (CDL) 

 

O R D E R 

Defendant Don Eugene Siegelman seeks to be released from 

prison during his appeal to the Eleventh Circuit Court of 

Appeals.  Finding that Defendant has not satisfied the legal 

requirements for such release, the Court denies Defendant’s 

motion (ECF No. 1144). 

BACKGROUND 

A jury convicted Defendant, the former Governor of the 

State of Alabama, of federal funds bribery in violation of 18 

U.S.C. § 666(a)(1)(B); honest services mail fraud in violation 

of 18 U.S.C. §§ 1341 and 1346; conspiracy to commit honest 

services mail fraud in violation of 18 U.S.C. § 371; and 

obstruction of justice in violation of 18 U.S.C. § 1512(b)(3).  

He was initially sentenced to a term of imprisonment of 88 

months.
1
  On appeal, the Court of Appeals reversed Defendant’s 

convictions on two of the honest services mail fraud counts and 

                     
1
 United States District Judge Mark Fuller from the Middle District of 

Alabama was assigned to this case until it was recently reassigned to 

the undersigned.   
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remanded the case to the district court for resentencing.  

United States v. Siegelman, 561 F.3d 1215, 1231-32, 1245 (11th 

Cir. 2009) (per curiam) (“Siegelman I”).  In the meantime, the 

Supreme Court granted certiorari, vacated the judgment in 

Siegelman I, and remanded the case to the Court of Appeals for 

further consideration in light of Skilling v. United States, 561 

U.S. 358 (2010).  Siegelman v. United States, 561 U.S. 1040 

(2010).  On remand, the Court of Appeals reissued its earlier 

ruling and remanded the case to the district court for 

resentencing.  United States v. Siegelman, 640 F.3d 1159, 1190 

(11th Cir. 2011) (per curiam) (“Siegelman II”). 

While the case was on appeal, Defendant filed a motion for 

new trial in the district court based on alleged newly-

discovered evidence of prosecutorial misconduct.  Defendant 

maintained that the United States Attorney for the Middle 

District of Alabama had a financial interest in Defendant’s 

prosecution because her spouse allegedly provided political 

consulting services to one of Defendant’s political opponents.  

Although the U.S. Attorney officially recused herself from the 

prosecution, Defendant presented evidence that she continued to 

participate in the case.  Defendant filed a motion in the 

district court seeking discovery of evidence supporting his 

motion for new trial and filed a separate motion asking the 

Case 2:05-cr-00119-CDL-CSC   Document 1165   Filed 12/18/14   Page 2 of 31



 

3 

district court to stay consideration of his new trial motion 

until he obtained the requested discovery. 

On remand from the Court of Appeals, the district court 

denied Defendant’s motion for new trial and motion for discovery 

and sentenced Defendant to a term of imprisonment of 78 months 

with credit for time served.  Am. J. Aug. 9, 2012, ECF No. 1114.  

Defendant’s appeal of that judgment to the Court of Appeals is 

presently pending. 

In his present appeal, Defendant raises the following 

issues: (1) whether the district court erred in denying 

Defendant a new trial based on the U.S. Attorney’s participation 

in Defendant’s prosecution after she purportedly disqualified 

herself from the case due to a conflict of interest; (2) whether 

the district court erred when it denied Defendant’s discovery 

requests in support of his motion for new trial, which sought 

evidence of the prosecutor’s conflict of interest and the extent 

of her continued involvement in the prosecution after her 

purported recusal; and (3) whether the district court erred by 

enhancing Defendant’s sentence based on conduct that was not 

directly related to the conduct supporting his convictions.  

Defendant argues in his present motion before this Court that 

these issues present close questions and that if they are 

resolved in his favor, he will have been imprisoned for conduct 
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for which he has no legal culpability or for a period of time 

longer than the law allows. 

If the Court of Appeals finds that Defendant is entitled to 

a new trial due to prosecutorial misconduct, he will have a 

strong argument that he should be released on bond pending his 

retrial since he would be presumed innocent of the charges and 

because he poses no flight risk or danger to the community.  

Moreover, if Defendant is ultimately acquitted, he will have 

spent more time in prison than is authorized under the law.  

Therefore, Defendant maintains that if a close question exists 

on his prosecutorial misconduct enumeration of error, he should 

be released until the Court of Appeals decides his appeal. 

Defendant argues that even if the Court of Appeals rejects 

his prosecutorial misconduct claim, he still faces the 

possibility of serving more time in prison than is authorized 

under the law.  Defendant contends that if the Court of Appeals 

finds in his favor on his sentencing enumerations of error, his 

advisory guidelines range would be 51 to 63 months.  If he 

receives credit for “good time,” he would be expected to serve 

85% of any sentence imposed.  Thus, if the Court of Appeals 

found in Defendant’s favor on all of his sentencing enumerations 

of error and on remand he was sentenced at the bottom of the new 

guidelines range, he would serve 43.35 months of the 51-month 

sentence.  If he were sentenced at the top of the range, he 
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would serve 53.55 months.  Defendant’s oral argument on his 

appeal is scheduled for January 13, 2015.  As of that date, he 

will have been in custody for 37 months and six days, leaving 

him six months shy of the bottom of his argued-for guidelines 

range and sixteen months shy of the top of that range.  

Defendant argues that given the length of time that his appeal 

has been pending, it is likely that it will remain pending more 

than six months after his oral argument, which places him in 

jeopardy of serving more time than he will be required to serve 

if he prevails on his appeal. 

Concerned that prevailing on appeal on his prosecutorial 

misconduct claim and/or his sentencing errors claim would be a 

hollow, Pyrrhic victory if he is required to remain in custody 

pending the appeal, Defendant seeks release from prison until 

the present appeal has run its course. 

STANDARD FOR RELEASE PENDING APPEAL 

To obtain release while his appeal is pending, Defendant 

must establish (1) “by clear and convincing evidence that [he] 

is not likely to flee or pose a danger to the safety of any 

other person or the community;” (2) “that the appeal is not for 

the purpose of delay;” and (3) that the appeal “raises a 

substantial question of law or fact likely to result in” (a) 

reversal, (b) a new trial, (c) “a sentence that does not include 

a term of imprisonment,” or (d) “a reduced sentence to a term of 
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imprisonment less than the total of the time already served plus 

the expected duration of the appeal process.”  18 U.S.C. 

§ 3143(b)(1). 

DISCUSSION 

The present record establishes by clear and convincing 

evidence that Defendant is not likely to flee and that he does 

not pose a danger to the safety of any other person or the 

community.  It is also clear that the present appeal has not 

been filed for the purpose of delay.  The contested issue 

presented by Defendant’s motion is whether his appeal raises a 

substantial question of law or fact likely to result in a new 

trial or a reduced sentence to a term of imprisonment less than 

the total of the time already served plus the expected duration 

of the appeal process.  A “‘substantial question’ is one of more 

substance than would be necessary to a finding that it was not 

frivolous.  It is a ‘close’ question or one that very well could 

be decided the other way.”  United States v. Giancola, 754 F.2d 

898, 901 (11th Cir. 1985) (per curiam).  Therefore, the Court 

must determine whether Defendant’s arguments on appeal present 

an issue that is sufficiently close that it could “very well” be 

decided in Defendant’s favor and, if it could, whether its 

resolution in Defendant’s favor would likely result in Defendant 

having served more time in prison than he is legally required to 

serve given that ultimate disposition of his appeal. 
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I. Alleged Sentencing Errors 

Defendant argues that the district court erroneously 

calculated his advisory guidelines range based on an overbroad 

determination of relevant conduct.  Specifically, Defendant 

contends that the district court erred when it grouped all of 

the conduct with which Defendant had been charged, including 

acquitted conduct.  Claiming that the conduct could be (and in 

the indictment was) divided into discrete, identifiable, 

separate conduct, Defendant maintains that it should not have 

been grouped together for sentencing purposes.  Defendant argues 

that this improper grouping (i.e., treating the conduct as 

“relevant conduct” under the guidelines) resulted in a dramatic 

enhancement of the advisory guidelines range because it 

authorized a two-level increase for obstruction of justice, an 

eighteen-level increase based on the total benefit calculation, 

and a four-level upward departure for systematic and pervasive 

government corruption.  According to Defendant, if the conduct 

had not been improperly grouped, his guidelines range would have 

been 51 to 63 months instead of the district court’s calculation 

of 151 to 188 months.
2
 

The Government defends the district court’s grouping, 

arguing that all of the charges in the indictment arose from the 

                     
2
 The district court made a substantial downward variance and sentenced 

Defendant to 78 months, explaining that it did so to give Defendant 

the same sentence as his co-Defendant on the bribery charge plus an 

additional eight months for his obstruction of justice conviction. 
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same scheme—a “pay-to-play” scheme that required persons who 

wanted to have positive dealings with the State of Alabama to 

bestow tangible benefits on Defendant.  Defendant argues that 

this expansive view of relevant conduct is inconsistent with the 

guidelines.
3
 

Pretermitting whether Defendant’s sentencing arguments may 

prove meritorious on appeal, they do not support his present 

motion for release.  In addition to presenting a substantial 

question, Defendant must also persuade this Court that the 

resolution of those issues in his favor would result in a 

reduced sentence to a term of imprisonment less than the total 

of the time already served plus the expected duration of the 

appeal process.  The Court is not convinced that it would.   

Even if the district court on remand decided to sentence 

Defendant within the argued-for advisory guidelines range of 51 

to 63 months, it is sheer speculation to suggest that a sentence 

in this range would result in a reduced sentence to a term of 

imprisonment less than the total of the time already served plus 

the expected duration of the appeal process.  If the Defendant 

were sentenced at the bottom of the range and given credit for 

good time, then his appeal would have to last an additional six 

months from the date of his oral argument in the Court of 

                     
3
 The Government maintains that even if Defendant’s relevant conduct 

enumerations of error are accepted, his advisory guidelines range 

would be 63 to 78 months, not 51 to 63 months as Defendant argues. 
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Appeals for him to be in jeopardy of serving more time than 

would be authorized.  And if he were sentenced at the top of the 

range and given good time credit, the appeal would have to last 

an additional sixteen months.
4
  The Court is not persuaded that 

this delay is likely.  Therefore, even if Defendant raises 

“substantial questions” regarding the propriety of his sentence, 

he has not demonstrated that the resolution of those questions 

in his favor would result in a reduced sentence to a term of 

imprisonment less than the total of the time already served plus 

the expected duration of the appeal process.  Accordingly, he is 

not entitled to release based on the alleged sentencing errors 

committed by the district court. 

II. Prosecutorial Misconduct 

Unlike his sentencing claim, Defendant would clearly be 

prejudiced by having to remain in prison if he ultimately 

prevails on his prosecutorial misconduct claim.  The remedy for 

this claim would likely be a new trial.  Therefore, the Court 

must decide whether this claim raises a substantial question of 

law or fact that would likely result in a new trial.  The Court 

finds that it does not.  Defendant contends that his appeal 

raises a substantial question of law as to whether a 

prosecutor’s participation in a prosecution in which she has a 

                     
4
 As of January 13, 2015, the scheduled date of oral argument in the 

Court of Appeals, Defendant will have been in custody 37 months and 

six days.  Defendant’s argued-for guidelines range, taking into 

consideration good time credit, is 43.35 to 53.55 months. 

Case 2:05-cr-00119-CDL-CSC   Document 1165   Filed 12/18/14   Page 9 of 31



 

10 

financial conflict of interest amounts to a structural error 

that requires automatic reversal of a conviction with no showing 

of actual prejudice.  And he maintains that substantial 

questions of fact exist as to whether the U.S. Attorney for the 

Middle District of Alabama had a conflict of interest but 

participated in the prosecution nevertheless. 

A. Right to a Disinterested Prosecutor 

Defendant argues that his constitutional right to due 

process was denied because his convictions are tainted by the 

participation of a prosecutor who had a financial conflict of 

interest in the prosecution.  It is indisputable that a 

defendant in a criminal prosecution is entitled to an impartial, 

disinterested prosecutor who does not have a personal financial 

interest in the prosecution. Young v. United States ex rel. 

Vuitton et Fils S.A., 481 U.S. 787, 803-04, 809-10 (1987).   The 

reason is fundamental to our system of justice: 

The United States Attorney is the representative not 

of an ordinary party to a controversy, but of a 

sovereignty whose obligation to govern impartially is 

as compelling as its obligation to govern at all; and 

whose interest, therefore, in a criminal prosecution 

is not that it shall win a case, but that justice 

shall be done. 

Berger v. United States, 295 U.S. 78, 88 (1935); accord 18 

U.S.C. § 208(a) (prohibiting federal prosecutors from 

representing the Government in any matter in which they or their 

family members have a financial interest). 
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The questions presented by Defendant’s appeal are whether 

he was in fact prosecuted by an interested prosecutor and, if 

so, whether such prosecution amounts to “structural error” 

requiring an automatic new trial or is a “trial error” subject 

to harmless-error analysis.  See Glebe v. Frost, 135 S. Ct. 429, 

430 (2014) (per curiam) (explaining the difference between 

structural error and trial error).  The precise question 

presented by Defendant’s present motion before this Court is 

whether these issues present close questions that would likely 

result in a new trial.   

B. The Alleged Conflict of Interest 

Defendant pointed to the following evidence in support of 

his argument that the U.S. Attorney for the Middle District of 

Alabama at the time of his prosecution had a conflict of 

interest.
5
  During Defendant’s prosecution, the U.S. Attorney’s 

spouse allegedly served as a paid political consultant for 

Defendant’s political opponents, including one of the candidates 

who was running against Defendant for Governor.
6
  Thus, the U.S. 

Attorney’s spouse arguably had a financial interest in the 

outcome of the Governor’s race, and it does not require a long 

                     
5
 All references to the U.S. Attorney, unless otherwise stated, are to 

Leura Canary.  Defendant asserts no claims of prosecutorial misconduct 

against any other U.S. Attorney or Assistant U.S. Attorney. 
6
 The record also reveals that this candidate lost the Republican 

Primary and thus did not face Defendant in the general election, but 

it seems clear that he was a candidate for Governor and thus 

Defendant’s political opponent. 
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leap of logic to conclude that a criminal prosecution would 

place a damper on Defendant’s election prospects.  Although the 

U.S. Attorney does not appear to have ever conceded that she had 

a true conflict of interest requiring her disqualification, she 

did disqualify herself from further involvement in the case in 

May 2002.  It is her alleged continued participation in the 

Defendant’s prosecution after this date that Defendant maintains 

violated his right to a disinterested prosecutor. 

C. The Evidence of Continued and Conflicted Participation  

The present record contains some evidence that the U.S. 

Attorney continued to participate in the case, at least to some 

degree, after she purportedly recused herself.  Since Defendant 

has not been permitted to engage in discovery on this issue, the 

evidence in support of this claim comes exclusively from a 

“whistleblower” who worked for the U.S. Attorney as a paralegal 

and participated on the Defendant’s prosecution team.
7
  That 

whistleblower provided internal emails and a letter describing 

the U.S. Attorney’s continued participation.  In an email from 

the U.S. Attorney to members of the prosecution team dated 

September 19, 2005—when they were allegedly considering whether 

to seek a superseding indictment—the recused U.S. Attorney 

allegedly forwarded a “Siegelman for Governor” email with the 

following observation: “Ya’ll [sic] need to read because he 

                     
7
 The whistleblower is Tamarah Grimes.   
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refers to a ‘survey’ which allegedly shows that 67% of 

Alabamians believe the investigation of him to be politically 

motivated. (Perhaps grounds not to let him discuss court 

activities in the media?)”  Def. Scrushy’s Mot. for New Trial 

Ex. III-H, Email from Leura Canary to JB Perrine, et al. (Sept. 

19, 2005), ECF No. 953-36.  To demonstrate that this input 

influenced the prosecution team, Defendant points to a motion in 

limine filed by the Government more than six months later which 

sought to prevent Defendant from presenting evidence, testimony, 

or argument that politics was a motivating factor in the 

government’s decision to prosecute him.  Gov’t’s Mot. in Limine 

Apr. 14, 2006, ECF No. 348.  In support of that motion, the 

Government stated that Defendant had “inundated the media with 

accusations that this public corruption prosecution is the 

result of a political witch hunt.”  Id. at 2. 

In another email provided by the whistleblower, members of 

the prosecution team discussed assigning the whistleblower to 

work on the case and indicated that the recused U.S. Attorney 

“liked the concept” and had asked that the information be passed 

along to the prosecution team.  Def. Scrushy’s Mot. for New 

Trial Ex. III-J, Email from Patricia Snyder to Stephen Doyle 

(Apr. 6, 2005), ECF No. 953-38.  Defendant argues that these two 

emails show that the U.S. Attorney continued to participate in 

his prosecution after she had purportedly recused. 
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Defendant also relies on a request by the recused U.S. 

Attorney for additional funding for the prosecution as evidence 

of her continued direct involvement in the prosecution.  Gov’t’s 

Mot. to Supplement R. Ex. F at 55, Email from Leura Canary to 

Lisa Bevels (Jan. 25, 2005), ECF No. 993-6 at 55 (forwarding 

memorandum from acting U.S. Attorney Louis Franklin to Lisa 

Bevels requesting $91,000 in special funding for the Siegelman/ 

Scrushy prosecution). 

The whistleblower summarized her observations in a June 1, 

2009 letter to the United States Attorney General which states, 

in relevant part: 

Mrs. Canary publically stated that she maintained a 

“firewall” between herself and The Big Case.  In 

reality, there was no “firewall.”  Mrs. Canary 

maintained direct communication with the prosecution 

team, directed some action in the case, and monitored 

the case through members of the prosecution . . . .  

Every milestone in The Big Case was rewarded with a 

personal acknowledgement from U.S. Attorney Canary.  

When the superseding indictment was unsealed, Mrs. 

Canary hosted a party at the Marina to celebrate.  

Mrs. Canary hosted a similar celebration when the 

convictions were handed down. 

This pattern of special recognition by Mrs. Canary was 

repeated throughout the case.  Mrs. Canary and [First 

Assistant U.S. Attorney] Mrs. Watson wrote all the 

press releases released under the signature of [acting 

U.S. Attorney] Franklin. . . . 

Mrs. Watson told me that she and [Franklin’s legal 

assistant] Debbie Shaw kept Mrs. Canary up to date on 

the progress in the [Big] Case.  Mrs. Watson also told 

me that she and Debbie Shaw communicated Mrs. Canary’s 

suggestions to Louis Franklin. 
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Def. Scrushy’s Mot. for New Trial Ex. III-K, Letter from Tamarah 

Grimes to U.S. Attorney General Eric Holder 2, 5, 8 (June 1, 

2009), ECF No. 953-39 at 3, 6, 9. 

D. The District Court Proceedings 

When Defendant learned this information, he sought 

discovery in the district court of additional information 

relevant to the extent of the recused U.S. Attorney’s continued 

participation in his prosecution.  This motion was assigned to a 

Magistrate Judge.  The Magistrate Judge denied Defendant’s 

requests for the discovery, finding that even if the U.S. 

Attorney had continued to participate in Defendant’s 

prosecution, there was no evidence that Defendant had suffered 

actual prejudice.  The Magistrate Judge rejected Defendant’s 

argument that the U.S. Attorney’s participation amounted to 

structural error.  Order Den. Mot. for Disc. 15-18, ECF No. 

1096.  The Magistrate Judge distinguished Young, 481 U.S. 787, 

which Defendant relied on in his motion for the principle that a 

prosecution by a prosecutor with a financial conflict of 

interest constitutes structural error.  In distinguishing Young, 

the Magistrate Judge relied primarily on the Supreme Court’s 

decision in Neder v. United States, 527 U.S. 1 (1999). 

In Neder, the Supreme Court had to decide whether the 

harmless-error rule of Chapman v. California, 386 U.S. 18 

(1967), applied to the district court’s decision to decide an 
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element of an offense instead of submitting it to the jury.  The 

Supreme Court held that the harmless-error rule applied.  Neder, 

527 U.S. at 4.  In its discussion, the Supreme Court listed 

examples of the “very limited class of cases” involving 

“structural” errors which were subject to automatic reversal 

even if no actual prejudice was shown. Id. at 8.  That list of 

cases did not include a citation to Young.  Id.  The Magistrate 

Judge interpreted Young’s absence from the list to mean that the 

type of error in Young (prosecutorial misconduct arising from a 

conflict of interest) was not structural error.  Order Den. Mot. 

for Disc., ECF No. 1096 at 16-18.  The Magistrate Judge also 

concluded that “there is no evidence that the ‘wall’ erected 

between the United States Attorney and the prosecution team was 

breached in any significant or material manner.”  Id. at 18. 

The District Judge subsequently denied Defendant’s motion 

for new trial.  The District Judge likewise found that Neder’s 

failure to mention Young undermined Defendant’s contention that 

the participation of a prosecutor laboring under a conflict of 

interest constitutes structural error and thus actual prejudice 

need not be shown.  Order Den. Mot. for New Trial 16-17, ECF No. 

1098.  Since Defendant could not demonstrate prejudice, the 

District Judge concluded that “[h]is failure to do so dooms his 

claim, and his motion for new trial on this basis will be 

denied.”  Id. at 17.  The District Judge then denied Defendant’s 
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request for a stay of decision on the new trial motion pending 

discovery as moot.  Id. at 31. 

E. The Issues on Appeal 

Defendant argues in his appeal that the district court 

erred by denying his motion for new trial based on prosecutorial 

misconduct.  In the alternative, he argues that the district 

court erred by denying his request for additional discovery on 

his prosecutorial misconduct claim.  For purposes of Defendant’s 

present motion for release, the relevant inquiry is whether 

Defendant raises substantial questions of law or fact in the 

appeal of his prosecutorial misconduct claim that would likely 

result in a new trial.  When Defendant’s arguments are whittled 

down to their essence, they present two legal issues, one 

factual issue, and one mixed issue of law and fact.  The 

questions of law are:  (1) whether the Eleventh Circuit’s 

holding in United States v. Scrushy, 721 F.3d 1288 (11th Cir. 

2013) that the U.S. Attorney did not have a conflict of interest 

regarding the prosecution of co-Defendant Richard Scrushy 

precludes Defendant in this case from asserting his 

prosecutorial misconduct claim as a matter of law; and (2) 

whether the participation of an interested prosecutor 

constitutes structural error such that the defendant does not 

have to demonstrate actual prejudice.  The question of fact is 

whether the recused Middle District of Alabama U.S. Attorney had 
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a conflict of interest that prohibited her participation in 

Defendant’s prosecution.  The mixed question of law and fact is 

whether the recused U.S. Attorney’s post-recusal participation 

in Defendant’s prosecution violated Defendant’s right to a 

disinterested prosecutor.  The Court addresses the two legal 

questions first. 

F. The Legal Preclusive Effect of Scrushy 

In Scrushy, the Court of Appeals found that the recused 

U.S. Attorney had no clear conflict of interest in relation to 

the prosecution of Siegelman’s co-Defendant, Richard Scrushy.  

721 F.3d at 1307-08.  The Court of Appeals, however, did not 

mention whether a conflict existed as to Defendant Siegelman; 

there was no need to do so since the Court was not considering 

Defendant Siegelman’s appeal.  This Court does not interpret the 

Eleventh Circuit’s holding in Scrushy to be a blanket 

pronouncement that a U.S. Attorney who was disinterested as to 

one defendant was also disinterested as to others.  Therefore, 

the Court finds that the Eleventh Circuit’s decision in Scrushy 

does not preclude as a matter of law a finding that a conflict 

existed as to Defendant Siegelman.  See Jackson v. Motel 6 

Multipurpose, Inc., 130 F.3d 999, 1003 n.7 (11th Cir. 1997) 

(noting that the law of the case doctrine only applies where the 

exact issue has already been contested and decided).  As 

explained more fully later in this Order, however, this finding 
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does not mean that the Eleventh Circuit’s rationale in Scrushy 

is not instructive in determining whether the Court of Appeals 

is likely to find a conflict of interest warranting a new trial 

for the Defendant here.   

G. Structural Error or Trial Error 

The second legal issue is whether the participation of a 

prosecutor who has a financial interest in the outcome of the 

prosecution gives rise to structural error that requires 

automatic reversal of a conviction with no showing of actual 

prejudice.  See, e.g., United States v. Davila, 133 S. Ct. 2139, 

2149 (2013) (characterizing as structural error “a very limited 

class of errors that trigger automatic reversal because they 

undermine the fairness of a criminal proceeding as a whole”) 

(internal quotation marks omitted).  The starting point for this 

analysis is Young v. United States ex rel. Vuitton et Fils S.A., 

481 U.S. 787 (1987).  In Young, four justices of the United 

States Supreme Court concluded that harmless error analysis does 

not apply to a criminal conviction that arises from prosecution 

by a prosecutor who has a conflict of interest.  Id. at 809-14.  

As they explained, “some errors ‘are so fundamental and 

pervasive that they require reversal without regard to the facts 

or circumstances of the particular case.’”  Id. at 809-10 

(quoting Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986)).  
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The appointment of an interested prosecutor is such an error, 

according to these Justices.
8
   

They explained that “[a]n error is fundamental if it 

undermines confidence in the integrity of the criminal 

proceeding.”  Young, 481 U.S. at 810.  Prosecution by an 

interested prosecutor raises such doubts.  “It is a fundamental 

premise of our society that the state wield its formidable 

criminal enforcement powers in a rigorously disinterested 

fashion, for liberty itself may be at stake in such matters.”  

Id.  While the standards for neutrality for a prosecutor may not 

                     
8
 Relying in part on dicta from Scrushy in which the Eleventh Circuit 

stated that Young “held that appointment of an interested prosecutor 

was a structural defect requiring reversal of a conviction without a 

showing of prejudice,” 721 F.3d at 1307, Defendant argues that if the 

U.S. Attorney labored under a conflict of interest, his conviction 

must be automatically reversed.  Notwithstanding the Eleventh 

Circuit’s dicta, a close reading of Young does not support the 

conclusion that the Supreme Court actually reached this holding.  In 

Young, the district court appointed private attorneys to prosecute a 

criminal contempt case arising from a violation of the Court’s 

injunction order that had been issued in a civil trademark 

infringement action.  The court appointed as prosecutors the private 

attorneys who had represented the victim of the trademark infringement 

in the civil case from which the injunction arose.  The Supreme Court 

reversed the convictions, but only four justices found that the 

appointment of an interested prosecutor amounted to structural error.  

Young, 481 U.S. 787, 809-814 (plurality of Justices Brennan, Marshall, 

Blackmun, and Stevens).  Justice Scalia concurred in the judgment on 

separate grounds.  Although he agreed with the plurality that the 

district court committed structural error in appointing private 

attorneys to conduct contempt prosecutions, Scalia concluded that 

structural error existed because he found that a federal judge has no 

power to appoint an attorney to conduct contempt proceedings—not 

because the attorneys in Young were interested prosecutors.  Id. at 

825 (Scalia, J., concurring in the judgment).  Justices Powell, 

Rehnquist, and O’Connor favored a harmless-error approach.  Id. at 

826-27 (Powell, J., concurring in part and dissenting in part).  

Justice White dissented on other grounds.  Id. at 827 (White, J., 

dissenting). 
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be as stringent as those for a judge, the “difference in 

treatment is relevant to whether a conflict is found, however, 

not to its gravity once identified.”  Id. at 810-11.  In other 

words, a stronger showing may be required to conclude that a 

conflict of interest exists for a prosecutor than for a judge, 

but once that conclusion has been drawn, then the prosecutor has 

been found to be “subject to influences that undermine 

confidence that a prosecution can be conducted in disinterested 

fashion.”  Id. at 811.  Under these circumstances, confidence is 

lost “in a proceeding in which this officer plays the critical 

role of preparing and presenting the case for the defendant’s 

guilt.”  Id. 

To nail down their point, the four Justices continued: 

[A]ppointment of an interested prosecutor creates an 

appearance of impropriety that diminishes faith in the 

fairness of the criminal justice system in general.  

The narrow focus of harmless-error analysis is not 

sensitive to this underlying concern. . . .  

Notwithstanding this concern, the determination 

whether an error was harmful focuses only on whether 

there is a reasonable possibility that the error 

complained of might have contributed to the 

conviction.  A concern for actual prejudice in such 

circumstances misses the point, for what is at stake 

is the public perception of the integrity of our 

criminal justice system.  Justice must satisfy the 

appearance of justice, and a prosecutor with 

conflicting loyalties presents the appearance of 

precisely the opposite.  Society’s interest in 

disinterested prosecution therefore would not be 

adequately protected by harmless-error analysis, for 

such analysis would not be sensitive to the 

fundamental nature of the error committed.  
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Id. at 811-12 (internal quotation marks & citations omitted). 

The Court finds that Defendant’s contentions in the present 

case regarding the U.S. Attorney’s conflict of interest, if 

true, are likely more concerning than those that existed in 

Young.  In Young, everyone was aware that the special contempt 

prosecutors were private attorneys who had represented the 

trademark infringement victim in the underlying civil 

proceeding.  Moreover, their prosecution could be viewed as the 

enforcement of an order that was entered in that civil action.  

And a disinterested judge placed a judicial imprimatur on their 

participation.  If a situation were presented where a U.S. 

Attorney appointed by the President of the United States to 

represent the United States Government pursued a criminal 

prosecution while having a financial interest in the outcome, 

that would be an even stronger case for structural error and 

against a harmless-error analysis.
9
  The Court finds that at a 

minimum a substantial question exists as to whether harmless-

error analysis should be applied under these circumstances.   

The Court is unpersuaded that Neder requires a different 

result.  When ruling on Defendant’s motion for new trial, the 

district court observed that the Neder Court explained:  

“Indeed, we have found an error to be ‘structural,’ and thus 

                     
9
 The Court finds it remarkable that the Government was unwilling to 

concede at oral argument that it would be structural error if a 

prosecutor accepted $10,000 to obtain a conviction. 
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subject to automatic reversal, only in a ‘very limited class of 

cases.’”  Neder, 527 U.S. at 8 (quoting Johnson v. United 

States, 520 U.S. 461, 468 (1997)).  The district court further 

noted that the Neder Court listed cases in which the Supreme 

Court found structural error but did not include a citation to 

Young.  Id.  The reason Young likely did not make the list is 

that only a plurality of the Justices in Young signed on to the 

part of the opinion concluding that the harmless-error analysis 

is inappropriate in interested prosecutor cases. 

The Young plurality’s conclusion that prosecution by a 

prosecutor with a financial conflict of interest amounts to 

structural error may not have binding precedential value.  But 

the absence of a citation to it in Neder does not diminish its 

persuasive value.  Moreover, the rationale of the Young 

plurality, apparently accepted by the Eleventh Circuit in 

Scrushy, certainly supports a finding that a substantial 

question exists on the subject. 

H. Will the United States Attorney’s Conduct Likely 

Result in a New Trial? 

Finding that a substantial question exists as to whether 

harmless-error analysis should be applied when a prosecutor has 

a conflict of interest does not end the inquiry.  Defendant must 

also show that substantial questions of fact exist as to whether 

the U.S. Attorney for the Middle District of Alabama in fact had 
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a disqualifying conflict of interest and whether she 

participated in Defendant’s prosecution while laboring under 

that conflict. 

A non-frivolous argument can be made that the present 

record contains evidence from which a reasonable factfinder 

could reach these conclusions.  Defendant pointed to evidence 

suggesting that the U.S. Attorney’s spouse would benefit 

financially if Defendant lost the election.  Although not 

dispositive, the fact that she did purportedly disqualify 

herself is noteworthy. 

There is also evidence that the U.S. Attorney did not 

completely disentangle herself from Defendant’s prosecution 

after her recusal.  This evidence was located notwithstanding 

Defendant’s inability to engage in formal court-ordered 

discovery.  Defendant’s dilemma is that the Court of Appeals 

already examined this exact evidence and found it to be so 

insubstantial that it did not demonstrate a clear conflict as to 

co-Defendant Scrushy.  As explained previously, this finding 

does not preclude Defendant’s assertion of his prosecutorial 

misconduct claim as a matter of law.  But this Court cannot 

ignore the Court of Appeals’s rationale in Scrushy given that it 

must determine whether the Court of Appeals is likely to grant a 

new trial based on Defendant’s prosecutorial misconduct claim. 
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Defendant argues that the U.S. Attorney had more of a 

conflict in the prosecution of Siegelman than in the prosecution 

of Scrushy because the alleged conflict (her husband’s political 

consulting ties to Siegelman’s political opponents) related to 

Siegelman and not Scrushy.  While this argument may have 

superficial appeal, it does not withstand closer scrutiny.  The 

primary corruption claim for which Siegelman was convicted and 

that would arguably be damaging to him politically was 

inextricably intertwined with the claim against Scrushy.  

Scrushy paid a bribe to obtain a benefit from Siegelman.  

Therefore, a prosecutor who has a personal interest in seeing 

Siegelman go down for political or financial reasons would also 

have that same interest in the pursuit of Scrushy.  The two are 

tied together. 

Perhaps more significantly, the Court of Appeals in Scrushy 

made it clear that its rejection of Scrushy’s prosecutorial 

misconduct claim did not rest on whether the United States 

Attorney had a financial interest in the case.  The rationale 

focused on the U.S. Attorney’s minimal participation in the case 

after she disqualified herself.  Scrushy, 721 F.3d at 1307-08.  

As the Court of Appeals explained, the U.S. Attorney recused 

herself before indictment, even though the Department of Justice 

found that no actual conflicts existed.  It noted that another 

prosecutor was appointed to oversee the case, and there is no 
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allegation that the new prosecutor had a conflict of interest.  

The Court of Appeals further observed that there was no evidence 

that the emails—the same evidence Siegelman relies on here—

influenced any decisions the U.S. Attorney’s Office made in the 

prosecution of Scrushy.  The Court of Appeals concluded that the 

U.S. Attorney’s limited involvement in the case did not deprive 

Scrushy of a disinterested prosecutor.  Even if an argument 

could be made that the U.S. Attorney had more of a personal 

motivation to prosecute Defendant Siegelman than Defendant 

Scrushy, there is a lack of evidence in the present record that 

her involvement in Siegelman’s prosecution was materially 

different than her involvement in Scrushy’s prosecution, which 

the Court of Appeals deemed minimal and insufficient to 

constitute reversible error. 

Although the Court does not find that the Eleventh 

Circuit’s decision on this issue in Scrushy has any preclusive 

effect as a matter of law, it is sheer speculation to conclude 

that the Court of Appeals would hold in this case that the 

district court abused its discretion in rejecting Defendant 

Siegelman’s prosecutorial misconduct claim but did not abuse its 

discretion in denying Defendant Scrushy’s prosecutorial 

misconduct claim.  Under these circumstances, the Court cannot 

find that a close question exists on whether Defendant is likely 

to obtain a new trial based on the U.S. Attorney for the Middle 
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District of Alabama’s alleged participation in Defendant’s 

criminal prosecution while laboring under a conflict of 

interest.   

To be clear, the Court emphasizes that for purposes of the 

present motion it does not matter that the Court of Appeals may 

conclude that Defendant’s prosecutorial misconduct claim should 

be analyzed under a structural-error, as opposed to a harmless-

error, framework.  Defendant’s current motion for release fails 

because he has not established that any error, structural or 

harmless, has occurred that would likely result in the Court of 

Appeals ordering a new trial.  A determination that Defendant 

does not have to prove actual prejudice does not relieve him of 

the burden of establishing that the U.S. Attorney participated 

in Defendant’s prosecution to a sufficient degree while laboring 

under a conflict of interest such that the Court of Appeals will 

likely order a new trial.  The Eleventh Circuit’s rationale in 

Scrushy strongly suggests that a new trial is probably not 

forthcoming based on prosecutorial misconduct.  It is not for 

this Court to opine as to whether that decision is right or 

wrong—only that it is likely.  For the reasons explained above, 

the Court finds that Defendant’s appeal regarding his 

prosecutorial misconduct claim does not raise substantial 

questions that would likely result in a new trial.  Accordingly, 
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he has not met his burden of showing that he should be released 

pending his appeal of that claim. 

I. Defendant’s Motion for Discovery 

The Court leaves the most difficult issue for last.  

Defendant recognizes that a serious charge of prosecutorial 

misconduct should be supported by strong and convincing 

evidence.  The Government obviously agrees and argues that the 

present record does not support such a charge.  But as Defendant 

points out, Defendant was not permitted to develop his 

prosecutorial misconduct claim in support of his motion for new 

trial because the district court denied his requests for 

discovery and for an evidentiary hearing.  It appears that the 

district court denied the requests primarily because it believed 

that his prosecutorial misconduct claim was subject to harmless-

error analysis and that no evidence existed that any conduct by 

the U.S. Attorney caused any specific prejudice to Defendant.  

If the Court of Appeals, however, does in fact hold, as it 

stated in Scrushy, that prosecution while laboring under a 

financial conflict of interest amounts to structural error, then 

the district court’s rationale for denying Defendant’s requests 

for discovery may have been wrong, and a strong argument can be 

made that the district court abused its discretion. 

The Government argues that even if Defendant’s 

prosecutorial misconduct claim is subject to structural-error 
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analysis, Defendant was not entitled to discovery on his claim.  

The Government suggests a “parade of horribles” that would ensue 

if criminal defendants were allowed to intrude on the inner 

workings of the Executive Branch’s prosecutorial function.  But 

no one is suggesting that such intrusion would be permitted 

without just cause or that it would be unrestricted.  Clearly, a 

minimum threshold would need to be met before allowing 

discovery.  Moreover, any discovery requests would need to be 

narrowly tailored so that they seek only evidence related to the 

extent of a prosecutor’s conflict and, in this case, the level 

of the prosecutor’s participation after she purportedly recused.   

Here Defendant proffered evidence that the U.S. Attorney’s 

husband had a financial interest in Defendant losing his 

campaign for Governor.  The record shows that whether she 

believed she was required to or not, the U.S. Attorney did in 

fact purportedly recuse from the prosecution.  Evidence also 

exists that she did not completely divorce herself from the 

prosecution after her recusal.  She remained involved to some 

extent.  The Government argues that the extent of this 

involvement was so minimal that it does not constitute 

reversible error, relying in part on the Court of Appeals’s 

rationale in Scrushy that the same “minimal” evidence there did 

not warrant a new trial for Scrushy, and thus no one should 

expect it would result in a new trial here for Siegelman.  Yet, 
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Defendant has been prevented from making the record more robust.  

Thus, he faces an unenviable conundrum.  He is told:  “You have 

not produced enough evidence to support your claim.”  And when 

he responds, “but all of the evidence is in your control and not 

available to me, so let me have a chance to see it,” he is told, 

“too bad, you don’t get to see it because you have not produced 

enough evidence to support your claim.”  It sounds like an 

unsolvable riddle: “To win, A must prove “X.”  B is in control 

of the evidence relevant to “X” and will only give A a peek at 

that evidence if A first proves “X.”  How does A win?  

Impossible—unless C, who has authority to order B to allow A to 

see evidence relevant to “X,” intervenes.  The Court finds that 

a substantial question exists as to whether the district court 

erred by denying Defendant the opportunity to engage in 

discovery to support his prosecutorial misconduct claim.  But 

that does not end the inquiry. 

Notwithstanding the existence of a substantial question on 

Defendant’s discovery enumeration of error, the Court cannot 

conclude that it is likely that the Court of Appeals will find 

that the district court committed reversible error.  These same 

requests were denied to Scrushy, and the Court of Appeals found 

no error.  Defendant has not explained why the Court of Appeals 

would find error here when it did not do so there.  Moreover, 

even if the Court of Appeals finds error and remands for 
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discovery to be conducted, it is speculation at this point 

whether any future discovery will bolster Defendant’s 

prosecutorial misconduct claim to the extent that he is likely 

to receive a new trial.  Accordingly, the Court finds that 

Defendant failed to establish that he is entitled to release 

from prison pending the Court of Appeals’s decision on the 

district court’s denial of his discovery requests. 

CONCLUSION 

As explained above, Defendant is not a flight risk and 

poses no danger to the safety of any other person or the 

community.  And his appeal is not asserted for the purpose of 

delay.  Although Defendant raises significant issues that 

deserve serious consideration, it is this Court’s judgment that 

the Court of Appeals is unlikely to resolve those issues in a 

manner that would likely result in a new trial or in a reduced 

sentence to a term of imprisonment less than the total of the 

time already served plus the expected duration of the appeal 

process.  Accordingly, Defendant has not carried his burden of 

establishing that he should be released from prison pending his 

current appeal, and his motion for release (ECF No. 1144) is 

denied. 

 IT IS SO ORDERED, this 18th day of December, 2014. 

S/Clay D. Land 

CLAY D. LAND 

UNITED STATES DISTRICT JUDGE 

Case 2:05-cr-00119-CDL-CSC   Document 1165   Filed 12/18/14   Page 31 of 31


