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 This memorandum responds to your request for a review of our previous conclusion that 
a finding of an ISP’s copyright infringement liability is a prerequisite for issuance of a site 
blocking order under Section 512(j) of the Digital Millennium Copyright Act, 17 U.S.C. § 
512(j).   
 
 As we have discussed, the text of the Copyright Act could be read (at least at first blush) 
to suggest that a finding of an ISP’s copyright liability is not a prerequisite for a site blocking 
order.  In particular, the text of Section 502 of the Copyright Act does not expressly limit 
injunctions only to parties, or even to infringers.  See 17 U.S.C. § 502(a) (authorizing injunction 
on terms the court deems reasonable “to prevent or restrain infringement of a copyright”); 502(b) 
(providing for service anywhere in the United States “on the person enjoined”).  Similarly, while 
Section 512 as a whole is styled as a limitation of liability, Section 512(j) itself applies to “any 
application for an injunction under section 502 against a service provider that is not subject to 
monetary remedies under this section.” 17 U.S.C. § 512(j).  Thus, it would seem that, if Section 
502 does not prevent an injunction against an “innocent” ISP, then such an injunction could be 
justified as fully consistent with Section 512(j). 
 
 We certainly see the appeal of this interpretation of Sections 502 and 512(j), as it would 
remove what has proven to be a major stumbling block to the use of Section 512(j) – namely, the 
prospect of a difficult and costly litigation to prove the ISP’s copyright liability.  Nevertheless, 
when one examines the structure and legislative history of these sections, it appears substantially 
more likely than not that a court would require a copyright owner to establish the ISP’s liability 
for copyright infringement before the ISP can be ordered to site-block under Section 512(j).  
Although many of the reasons for this conclusion are set forth in Attachment B to our June 9, 
2014 memorandum, we provide below a high-level summary of the bases for our conclusion. 
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I. Courts Have Found the “Acting in Concert” Requirement of Rule 65(d) of the 
Federal Rules of Civil Procedure to Apply to Injunctions Under Section 502 of the 
Copyright Act. 
 

 Federal Rule of Civil Procedure 65(d)(2) limits the application of federal court 
injunctions to only parties, their agents and “other persons who are in active concert or 
participation” with parties or their agents.  See Fed. R. Civ. P. 65(d).  Professor Nimmer 
assumes, without in-depth analysis, that any injunction issued under Section 502 of the 
Copyright Act must comply with Rule 65(d):  Injunctions under Section 502 “apply not only to 
the parties in suit, but to ‘their officers, agents, servants, employees, and attorneys, and upon 
those persons in active concert or participation with them who receive actual notice of the order 
by personal service or otherwise.’” 4-14 Nimmer on Copyright § 14.06[C][2][b] & n. 383 (2013) 
(quoting Fed. R. Civ. P. 65(d), and stating that “a court order does not bind third parties”).  In 
assuming that Section 502 cannot bind a non-party absent a showing that the nonparty aided or 
abetted the defendant, Professor Nimmer relied in part on Paramount Pictures Corp. v. Carol 
Publ’g Group, 25 F. Supp. 2d 372, 374 (S.D.N.Y. 1998), which fails to address Section 502 
specifically. 
 
 Nevertheless, since Paramount was decided, at least two other courts have similarly 
found that injunctions brought under Section 502 would need to comply with Rule 65(d), and 
that such injunctions may not be imposed on non-parties without proof that the nonparty was 
acting in concert with the defendant.  See Nat’l League of Junior Cotillions, Inc. v. Porter, No. 
3:06-cv-508-RJC-DSC, 2010 WL 143710, at *3-4 (W.D.N.C. Jan. 7, 2010) (noting that Section 
502(a) empowers a court to enter a permanent injunction on violations of copyright and awarding 
such relief against a non-party pursuant to Rule 65(d) where the court “found that [he] was in 
active concert and participation” with defendants); Granville v. Suckafree Records, Inc., No. Civ. 
A. H-03-3002, 2006 WL 2520909, at 7 n.8 (S.D. Tex. June 28, 2006) (in awarding injunctive 
relief pursuant to § 502(a), the court declined to issue injunctive relief against retailers because 
these “retailers are not parties to this action” and plaintiff must show that the retailers “act in 
concert or participate with Defendants in infringing Plaintiff’s” music).  Like Professor Nimmer, 
however, these courts applied Rule 65 to Section 502 injunctions without any thorough analysis. 
 
 There is very little in the way of legislative history regarding Rule 65(d), let alone its 
interaction with Section 502.1  Nevertheless, because Rule 65(d) “does not really add or detract 
from the range of persons that were bound by decree under basic equity practice and due process 

1 Although Rule 65(f) specifically references copyright impoundment proceedings, it has no bearing on the 
interaction of Rule 65 generally with the availability of injunctive relief under Section 502.  This provision was 
added to address the “abrogation of the antiquated Copyright Rules of Practice adopted for proceedings under the 
1909 Copyright Act.”  Advisory Committee Note to the 2001 Amendment.  Applying Rule 65 to impoundment 
proceedings is more consistent “with the discretionary impoundment procedure adopted in 1976, 17 U.S.C. § 
503(a),” and better comports with “more contemporary requirements of due process.” Id.  See also 4 Charles Alan 
Wright et. al., Federal Practice and Procedure § 2941 (2d ed. 2012) (“A new subdivision (f) was added to Rule 65 in 
2001 to clarify that the rule is applicable to copyright impoundment proceedings. Prior to its amendment there was 
some confusion as to whether the rule should apply instead of the antiquated procedures for those proceedings that 
were adopted under the 1909 Copyright Act.  Those procedures were abrogated and Rule 65 amended to end any 
confusion on the matter.”). 
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principles applied on the equity side,” it would be difficult to argue that Section 502 could 
modify the limitations set forth in Rule 65(d) without offending notions of due process, absent 
express language to that effect.  4 Charles Alan Wright et. al., Federal Practice and Procedure § 
2956 (2d ed. 2012); see also id. (“The limitations or exceptions on binding the various persons 
listed in Rule 65(d) in their individual capacities is required by contemporary notions of due 
process”) (emphasis added). 
 
II. The Legislative History of Section 502 and Its Antecedents Indicates that Injunctive 

Relief Was a Remedy Against Defendants, not Non-parties. 
 
 The provision and development of injunctive relief under the Copyright Act suggests that 
such relief was envisioned to apply only to defendants, or those individuals who had been found 
to have infringed a plaintiff’s copyright.   Injunctive relief was first added as a remedy for 
copyright violations in 1897; prior to that, only monetary damages were available.  In adding 
injunctive relief in 1897, Congress noted that such relief was a “remed[y] for the unauthorized 
performance of dramatic and musical compositions.” 60 Rev. Stat. § 4966 (1897).  The text of 
the statute suggests that such relief was available only against defendants, or parties to the action.  
See id. (injunction “may be granted upon hearing after notice to the defendant”; injunction “may 
be served on the parties” (emphases added)).  The Copyright Act of 1909 is substantially 
identical to the 1897 provision, although it eliminated the ability of a defendant to dissolve the 
injunction in another court before another judge.  Once again, the language of the Act implies 
that such relief was available only against a party to the lawsuit.  See 35 Stat. 1075, § 112 
(injunction may be served on “parties”). 
 
 The legislative history of the Copyright Act of 1976 similarly suggests that injunctive 
relief under Section 502 is limited to a defendant and is not available against a non-party. 
Specifically, although Section 502(b) refers to a “person enjoined” rather than a defendant or 
party to the action, the Senate and House Reports clarify that a “person enjoined” refers to a 
defendant, not a nonparty:  “Under subsection (b), . . . a copyright owner who has obtained an 
injunction in one State will be able to enforce it against a defendant located anywhere else in the 
United States.” H. Rep. No. 94-1476, at 160 (1976) (emphasis added); S. Rep. No. 94-473, at 
142 (1975) (same). 
 
 In light of the fact that the provision of injunctive relief arose in the context of remedial 
relief available against an infringer, and the fact that Section 502(b) is primarily concerned with 
ensuring that an injunction will be operable against a defendant regardless of where it is issued, it 
is unlikely that Congress contemplated that injunctive relief under Section 502 would be 
available against non-parties under the Copyright Act. 
 
III.  Legislative History of Section 512(j) Confirms that Section 512(j) Injunctive Relief is 
 Available Only Against ISPs that are Otherwise Liable under Secondary Theories of 
 Copyright Liability. 
 
 As discussed in the June 9 memo, the very structure of Section 512 indicates that 
injunctive relief under Section 512(j) is available only where it has first been established that the 
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ISP is itself liable for infringement.  Section 512(j) provides for specific forms of injunctive 
relief against ISPs that qualify for one or more of the statutory safe harbors, all of which are 
addressed to the limits on (and thus presuppose) the ISP’s liability for infringement.  See 17 
U.S.C. §§ 512(a)-(d); see also Attachment B to June 9, 2014 Memo at 4-6. 
 
 The legislative history of Section 512(j) confirms that injunctive relief under this section 
requires that the ISP’s liability for infringement has been established.  In describing foreign 
blocking orders, both the Senate and House Reports noted that “an order to take reasonable steps 
to block access to a specific, identified foreign online location” is “available in cases in which a 
provider is engaging in infringing activity relating to a foreign online location.” S. Rep. No. 105-
190, at 52 (1998) (emphasis added); H.R. Rep. No. 105-551, at 62 (1998) (same).  Moreover, in 
enacting Section 512, Congress made clear that a service provider must still be liable under 
“existing principles of law” before injunctive relief under Section 512(j) is awarded.  Section 
512(j) “defines the terms and conditions under which an injunction may be issued against a 
service provider that qualifies for the limitations of liability . . . but is otherwise subject to an 
injunction under existing principles of law.” S. Rep. No. 105-190, at 52 (emphasis added); H.R. 
Rep. No. 105-551, at 62 (same). See also H.R. Rep. No. 105-796, at 73 (“[L]imitations of 
liability apply if the provider is found to be liable under existing principles of law.” (emphasis 
added)). 
 
 In the remarks of Representative Coble, who introduced the bill in the House, 
Congressman Coble explained that a service provider qualifying under the safe harbors was 
exempt from monetary relief “under theories of contributory infringement or vicarious liability.” 
Although injunctive relief remained available, copyright owners could only be awarded 
injunctive relief if secondary liability was first established: “Copyright owners may still seek an 
injunction against such activities under theories of secondary liability, if they can establish the 
necessary elements of a claim.” 144 Cong. Rec. E160 (daily ed. Feb. 12, 1998) (remarks of Rep. 
Coble on the On-Line Copyright Liability Limitation Act) (emphasis added). See also id. (“As 
to secondary liability, . . . no monetary relief can be assessed” although injunctive relief will 
“remain available, ensuring that it is possible for copyright owners to secure the cooperation of 
those with the capacity to prevent ongoing infringement.” (emphasis added)). 
 
 Lastly, in an earlier version of the bill, the provision regarding the limitations on 
injunctive relief was contained in the section “deal[ing] with contributory infringement,” which 
“substantially limit[ed] remedies available for contributory infringement.” 143 Cong. Rec. 
E1453 (daily ed. July 17, 1997) (introduction of the On-Line Copyright Liability Limitation Act 
and text of the bill). Based on these remarks, it appears reasonably clear that Congress 
envisioned that Section 512(j) injunctive relief would be available only against ISPs that were 
secondarily liable for copyright infringement. 

 
* * * * * 

KLD 
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