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QUESTION PRESENTED FOR REVIEW 

CAPITAL CASE 

 

But for Georgia’s uniquely high burden for proving that a capital defendant is not eligible 

for execution on the basis of intellectual disability – proof beyond a reasonable doubt – Petitioner 

would have been found to be intellectually disabled in state habeas proceedings and would not be 

facing execution this very day. 

Petitioner challenged the standard in state habeas proceedings, but the courts denied relief, 

relying on a Georgia Supreme Court decision, Head v. Hill, 277 Ga. 255 (2003), rejecting the claim 

on the ground that this Court, in Atkins v. Virginia, 536 U.S. 304 (2002), had “made clear that it 

was entrusting the states with the power to develop the procedures necessary to enforce the newly 

recognized federal constitutional ban on the execution of the [intellectually disabled].”  The Hill 

court observed it would not revisit the issue “unless the Supreme Court of the United States so 

requires at some future date.”  Hill, 277 Ga. at 258, 261.  The state court’s rejection of Petitioner’s 

constitutional challenge to the burden of proof was later affirmed by a divided Eleventh Circuit 

panel in federal habeas corpus proceedings. 

This Court’s recent decision in Hall v. Florida, 134 S. Ct. 1986 (2014), does precisely what 

the Georgia Supreme Court stated it requires in order to revisit the validity of the reasonable doubt 

standard.  Hall, moreover, makes clear that the reasonable doubt standard is invalid because it 

undermines the protections afforded under Atkins.  Yet, the Georgia Supreme Court has refused to 

reconsider the issue.  And, Eleventh Circuit law prevents Petitioner from filing a successive habeas 

petition to raise this claim.   

This Court, accordingly, is Petitioner’s last and only hope to avoid an execution that will 

violate the Eighth Amendment’s prohibition against executing those with intellectual disability. 
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IN THE SUPREME COURT OF THE UNITED STATES 

 

October Term, 2014 

_________________________________________________________ 

_________________________________________________________ 

 

 In Re ROBERT WAYNE HOLSEY,  

     Petitioner.  

 

__________________________________________________________ 

__________________________________________________________ 

 

PETITION FOR A WRIT OF HABEAS CORPUS IN A CAPITAL CASE 

__________________________________________________________ 

__________________________________________________________ 

 

 

Petitioner, Robert Wayne Holsey, respectfully petitions this Court to exercise its original 

habeas jurisdiction to review this case and grant appropriate relief pursuant to its authority under 

28 U.S.C. §§ 1651(a), 2241(a) or 2254 (a), or, in the alternative, to transfer this application for 

habeas corpus to the district court for hearing and determination in accordance with the Court’s 

authority under 28 U.S.C. § 2241(b). 

INTRODUCTION 

 

Georgia is about to execute a man who would have been found to be intellectually disabled 

and hence ineligible for execution had Georgia not required proof of intellectual disability by proof 

beyond a reasonable doubt.  Georgia is the only state that imposes this high burden of proof in this 

context and its unique burden of proof was the pivotal reason Mr. Holsey’s intellectual disability 

claim was denied – the state courts rejected Mr. Holsey’s claim that he is intellectually disabled 

on the sole basis that, because the state presented evidence to counter Mr. Holsey’s proof, Mr. 

Holsey could not establish his impairment by proof beyond a reasonable doubt.   
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This Court’s recent decision in Hall v. Florida, 134 S. Ct. 1986 (2014), demonstrates that 

the state courts were wrong to reject Mr. Holsey’s intellectual disability claim because Georgia’s 

burden of proof is incompatible with the Court’s holding in Atkins v. Virginia, 536 U.S. 304 (2002), 

that the death penalty is excessive and unconstitutional punishment for those suffering intellectual 

disability.  Mr. Holsey’s execution will thus violate the Eighth Amendment if the State is permitted 

to proceed with it. 

The Georgia courts have dismissed Mr. Holsey’s Hall-based challenge to his sentence as 

res judicata.  Appendix A and Appendix B.  He has been denied leave by the Eleventh Circuit to 

file a successive petition in district court.  Appendix C.  Thus, every court to which Mr. Holsey 

has petitioned in an effort to raise the claim that Hall precludes his execution has denied him an 

opportunity to establish its merits.  The Georgia State Board of Pardons and Parole, moreover, has 

denied clemency.  Appendix D.  This Court accordingly is Mr. Holsey’s last and only hope to 

avoid an execution that is flat-out prohibited by the Eighth Amendment.1 

In Felker v. Turpin, 518 U.S. 651, 661-62 (1996), this Court held the AEDPA did not 

“deprive this Court of appellate jurisdiction in violation of Article III, § 2,” because the Act “does 

not repeal our authority to entertain a petition for habeas corpus.”  This Court’s Rule 20.4(a) 

“delineates the standards under which we grant such writs,” id. at 665, i.e., “the petitioner must 

show exceptional circumstances ... and must show that adequate relief cannot be obtained in any 

other form or from any other court.” 

                                                 

1 On December 9, 2014, in an abundance of caution, Mr. Holsey filed a petition for writ of 

certiorari from the Georgia Supreme Court’s order of December 9, 2014, denying a certificate of 

probable cause to review the superior court’s dismissal of Mr. Holsey’s second habeas petition in 

Holsey v. Chatman, Butts Co. Superior Court Case No. 2014-HC-14.  Should the Court conclude 

that it has certiorari jurisdiction, this provides an alternative avenue for this Court’s review. 
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Petitioner’s claim “materially differs from numerous other claims made by successive 

habeas petitioner’s” before this Court.  Felker, 518 U.S. at 665.  It seeks to prevent the 

constitutional violation that will occur if Mr. Holsey’s is executed. Mr. Holsey’s claim is based on 

a recent decision from this Court that repudiates the state court’s conclusion that Mr. Holsey failed 

to prove his intellectual disability and establishes that Mr. Holsey’s execution, if permitted, will 

violate the Eighth Amendment and constitute an affront to human dignity itself. 

This Court’s promise in Felker that “exceptional circumstances” would prompt this Court 

to act is an empty one if these circumstances are not deemed exceptional.   

JURISDICTION AND OPINIONS BELOW 

 

This Court’s jurisdiction is invoked pursuant to 28 U.S.C. §§ 2241, 2254 (a), 1651(a) and 

Article III of the United States Constitution. 

As required by Rule 20.4 and 28 U.S.C. §§ 2241 and 2242, Mr. Holsey states that he has 

not applied to the district court because the circuit court prohibited such an application.  Appendix 

C.  Mr. Holsey exhausted his state remedies for his claim that, based upon this Court’s new 

decision in Hall, he should be found to be intellectually disabled.  The state habeas court dismissed 

as procedurally barred his Petition for Writ of Habeas Corpus (Appendix A – Order of December 

3, 2014, in Holsey v. Chatman, Butts County Superior Court No. 2014-HC-14), the Georgia 

Supreme Court denied his Application for Certificate of Probable Cause to Appeal (Appendix B), 

and the Georgia Board of Pardons and Paroles denied his application for clemency (Appendix D).   
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CONSTITUTIONAL PROVISIONS INVOLVED 

 

The Eighth Amendment to the United States Constitution states: “Excessive bail shall not 

be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  U.S. 

Const. amend. VIII.   

The Fourteenth Amendment to the United States Constitution states, in relevant part: “Nor 

shall any State deprive any person of life, liberty, or property, without due process of law ....”  U.S. 

Const. amend. XIV.   

STATUTORY PROVISIONS AND RULES OF COURT INVOLVED 

 

Section 17-7-131 of the Georgia Code provides in pertinent part: 

(a)(3) “Mentally retarded” means having significantly subaverage general 

intellectual functioning resulting in or associated with impairments in adaptive 

behavior which manifested during the developmental period. * * * 

 

(c)(3) The defendant may be found “guilty but mentally retarded” if the jury, or 

court acting as trier of facts, finds beyond a reasonable doubt that the defendant is 

guilty of the crime charged and is mentally retarded. If the court or jury should 

make such finding, it shall so specify in its verdict. 

 

Rule 20 of the Rules of the Supreme Court of the United States provides in pertinent part: 

1.  Issuance by the Court of an extraordinary writ authorized by 28 U.S.C. § 1651(a) 

is not a matter of right, but of discretion sparingly exercised.  To justify the granting 

of any such writ, the petition must show that the writ will be in aid of the Court’s 

appellate jurisdiction, that exceptional circumstances warrant the exercise of the 

Court’s discretionary powers, and that adequate relief cannot be obtained in any 

other form or from any other court. 

* * * 

4.(a) . . .  To justify the granting of a writ of habeas corpus, the petitioner must show 

that exceptional circumstances warrant the exercise of the Court’s discretionary 

powers, and that adequate relief cannot be obtained in any other form or from any 

other court.  This writ is rarely granted.  
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STATEMENT OF FACTS 

 

The question of Mr. Holsey’s mental retardation has always been close because he 

functions and tests in the range of mild mental retardation.  Nonetheless, the case could have been 

resolved long before reaching this Court had it arisen in any jurisdiction other than Georgia, which 

alone among the states and federal government requires a capital defendant to prove his 

ineligibility for execution under Atkins v. Virginia, 536 U.S. 304 (2002), by proof beyond a 

reasonable doubt.  That standard’s particularly poor fit when applied to a close case of mental 

retardation such as Mr. Holsey’s has led to the situation presented here, where this Court serves as 

Mr. Holsey’s last and only resort to avoid an unconstitutional execution.2 

A. In Initial State Habeas Proceedings, Wayne Holsey’s Mental Health 

Experts Diagnosed Him With Mild Mental Retardation Based On His 

Consistently Low I.Q. Scores And Adaptive Deficits, While The State’s 

Mental Health Experts Opined That He Has Borderline Intellectual 

Functioning, The Level Of Intellectual Impairment Just Above Mental 

Retardation. 

 

Robert Wayne Holsey is intellectually disabled and his execution, if permitted, will violate 

Atkins v. Virginia and the Eighth Amendment. 

                                                 

2  Mr. Holsey was convicted and sentenced to death in 1997 for the murder of Baldwin 

County Sheriff’s Deputy Will Robinson during a traffic stop.  His intellectual disability claim was 

not presented at trial, despite Georgia’s pre-Atkins bar on executing the intellectually disabled.  

This was because appointed lead counsel, a hard-drinking alcoholic who was then attempting to 

evade prosecution for embezzling over $100,000 of another client’s money, failed to investigate 

Mr. Holsey’s intellectual deficits and did not raise this defense, and failed to present substantial 

mitigating evidence regarding both Mr. Holsey’s cognitive deficits and horrifically abusive 

childhood.  See Final State Habeas Order, dated May 15, 2006, at 73-84.  Indeed, the state habeas 

judge granted sentencing relief on the basis of trial counsel’s ineffective penalty phase 

representation, although the Georgia Supreme Court reversed that decision on the ground that 

extensive mitigating evidence presented in state habeas proceedings was “largely cumulative” of 

the paltry evidence trial counsel presented at sentencing.  See Schofield v. Holsey, 281 Ga. 809, 

814 (2007).  
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Substantial evidence supporting a finding of intellectual disability was presented in state 

habeas proceedings.  The experts on both sides agreed that Mr. Holsey has significantly subaverage 

intellectual functioning, with an IQ of approximately 70.3  The only point of contention was 

whether Mr. Holsey’s adaptive deficits warranted a finding of intellectual disability, rather than 

borderline intellectual functioning.  Abundant proof presented at the state habeas hearing 

demonstrates Mr. Holsey’s significant adaptive skills deficits in a variety of contexts, which 

together with his low intellectual functioning, as shown through IQ test scores, and age of onset 

before the age of 18, satisfies all three prongs of the intellectual disability determination. 

When Mr. Holsey arrived on Death Row in 1997, he was thirty-two years old and read at 

a fourth grade level.  Appendix E (Deposition of Michael Shapiro, Ph.D.), at 46.  But his cognitive 

impairments had been recognized long before then.  His first grade teacher observed that “Robert 

was well behind his first-grade classmates in basic learning skills.”  Appendix G (Affidavit of Sara 

Simcox), at ¶ 3.  She nonetheless chose to socially promote him to second grade rather than 

stigmatize him at the beginning of his school career because, at that stage, she could not determine 

whether he was failing first grade “because he was a slow child with limited intelligence, or 

because he had not had the benefit of a preparatory year in kindergarten like some of his 

classmates.”  Id. at ¶¶ 3, 5-6.  His third grade teacher noted that Wayne “had a very difficult time 

learning”; he had “a very short attention span and trouble completing even the most simple task or 

school assignment” and “worked very slowly,” turning in work that was “fraught with errors” even 

                                                 

3  See, e.g., Appendix F.  As the Georgia Supreme Court observed, “[t]here was no dispute 

among the experts who testified, nor was there any conflict in the non-testimonial portions of the 

record, regarding the fact that Holsey has consistently scored near the highest intelligence quotient 

score in the mild mental retardation range as defined in the mental health field.”  Holsey, 281 Ga. 

at 817.  
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when “given all the time he needed to complete an assignment.”  Appendix H (Affidavit of Annie 

Howard), ¶ 2.  Despite his failure to meet grade-level expectations, Ms. Howard socially promoted 

him to fourth grade because she was “[c]oncerned that he not become more self-conscious about 

his limitations than he already was and begin to view himself as a complete failure.”  Id. at ¶ 8.4  

He was not able to satisfy the requirements for fourth grade and had to repeat it; even so, as a 

repeat fourth grader, once again in Ms. Howard’s class, “he still was unable to keep up with the 

fourth grade curriculum” and his teacher “substituted the regular class assignments with easier 

lessons, and also continued to give him Satisfactory marks in some subjects based on his efforts 

rather than on his actual performance.”  Id. at ¶ 10. 

Mr. Holsey’s problems did not dissipate as he grew older.  In 1980, as a 15-year-old at the 

Youth Development Center, “psychological testing reflected that Robert functioned in the range 

of mild mental retardation and had the mental age of an 8 year old child.”  Appendix I (Affidavit 

of Hugh Tucker), ¶ 4.  At the time, “[h]is lack of understanding and concrete thinking were 

particularly evident when I asked him for feedback in our discussions.  Robert’s answers invariably 

were brief and simplistic, and he used language like that of a child in grade school rather than what 

was expected of a fifteen year old teenager.”  Id., ¶ 5.5  The following school year, he was placed 

                                                 

4  Though Mr. Holsey was not placed in special education, his teachers explained that this 

was because there were limited special education programs in Mr. Holsey’s schools and his 

teachers typically referred children with behavioral issues, which Mr. Holsey did not have.  

Appendix H (Affidavit of Annie Howard), ¶ 7; Appendix G (Affidavit of Sara Simcox), ¶ 4; 

Appendix I (Affidavit of Hugh Tucker), ¶ 4. 

5  Around that time, Mr. Holsey also lived at the Powell Attention Home, where Lelia 

Powell kept children who needed special placement.  Ms. Powell “vividly remember[ed] keeping 

Robert Wayne Holsey . . . for several weeks,” in part because “he was a slow, simple-minded boy 

who was way behind the other boys his age.”  PX 14 (Affidavit of Lelia Powell), pp. 1-2.  Because 

he “didn’t understand things very well,” Ms. Powell “spent a lot of time sitting at the kitchen table 

with [him] during the time he was with [her] trying to teach him basic things like how to count the 

allowance [she] gave him at the end of every week; and helping him learn how much he needed to 
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in Thomas Lee’s “‘unclassified’ homeroom, which meant that he was a student who by age should 

have been in high school, but for one reason or another, was not.”  Appendix J (Affidavit of 

Thomas Lee), ¶ 2.   Mr. Lee came to believe that Mr. Holsey “just wasn’t playing with a full deck.  

To put it bluntly, he didn’t have any smarts going for him.”  Id. at ¶ 4.6 

Mr. Holsey did not outgrow his challenges as he became an adult.  Rather, it is clear that 

he had significant difficulty functioning as a grownup in the free world.  During the periods when 

he was not incarcerated, he lived either with his sister Angela or with various girlfriends, and could 

not manage to live on his own.  See, e.g. Appendix L.  Although he had a few jobs, they consisted 

of simple, menial labor.  See, e.g., Appendix M.  His girlfriends may have appreciated the 

paychecks he passed along to them and the friendly relationships he developed with their children, 

but they ultimately could not sustain relationships with him because he was unable to be a 

                                                 

buy a soda at the local food store . . . .”  Id. at 2.  Ms. Powell “really had to work with Robert to 

help him know how not to get beat out of his money.  He still hadn’t quite mastered how to count 

his money and add it all up when he left me and returned to his home.”  Id. at 2-3. 

6  Mr. Lee noted that Wayne enjoyed playing sports but could only do the basics and was 

always the last to be selected for the team, until he simply quit playing.  Appendix J (Affidavit of 

Thomas Lee), ¶ 6.  Wayne Holsey’s contemporaries observed the same problem.  His cousin Henry 

Holsey recalls that “Wayne stuck to the informal games in the neighborhood, like street football 

and neighborhood basketball, because those games, especially street football didn’t have formal 

rules” he could not learn.  Appendix N (Affidavit of Henry L. Holsey, Jr.), ¶ 3.  Donald Foster 

reports that it was a good thing Wayne frequently sat out the neighborhood basketball and football 

games because “he couldn’t catch on to playing a particular position on the team, and when it came 

to actually running a play, Wayne couldn’t be counted on to remember his part in the whole thing. 

I remember more than one time on the basketball court where I had to talk some guys into staying 

calm and not letting their tempers flare because Wayne had gotten on their nerves by messing up 

plays and not doing what they had expected of him during the game.”  Appendix O (Affidavit of 

Donald Foster), ¶ 6. 
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responsible member of the household7 or relate to them on an adult level.8  See, e.g., Appendix P 

(Affidavits of Belinda Hawkins and Louvenia Melchor). 

Addressing this evidence under the reasonable doubt standard, the state habeas judge 

observed that “[h]ad the jury been presented with the evidence heard by this Court at the habeas 

hearing, a jury verdict would have been authorized to find Mr. Holsey [intellectually disabled] or 

not.”  Appendix Q, at 74.  The court concluded, however, that “it would be inappropriate under 

the ‘Miscarriage of Justice’ Rule to allow this Court to order the imposition of a non-capital 

sentence,” because the state’s presentation of evidence challenging the claim prevented the court 

from finding that Mr. Holsey had satisfied his burden of proving intellectual disability beyond a 

reasonable doubt.  Id. 

The Georgia Supreme Court upheld the state habeas court’s conclusion as appropriate 

under the reasonable doubt standard: 

Holsey presented testimony from three psychologists indicating that he is 

[intellectually disabled].  The Warden presented testimony from a psychiatrist, 

from the psychologist consulted originally by trial counsel, and from another 

psychologist, all indicating that Holsey is not [intellectually disabled].  There was 

no dispute among the experts who testified, nor was there any conflict in the non-

testimonial portions of the record, regarding the fact that Holsey has consistently 

scored near the highest intelligence quotient score in the mild [intellectual 

disability] range as defined in the mental health field.  However, the experts 

disagreed about the reasons for Holsey’s poor performance on his intelligence tests 

and, more importantly, about the effect his mental slowness has had on his adaptive 

behavior. . . .  In light of the conflicting evidence, including the expert and lay 

                                                 

7  “He was much more like a big kid himself than he was a babysitter or a housekeeper.”  

Appendix P (Affidavit of Belinda Hawkins), ¶ 7. 

 
8  “Ultimately, I broke up with Robert because I did not see that he could handle the adult 

responsibilities of being in a serious relationship with me and also being a role model for my kids.”  

Appendix P (Affidavit of Louvenia Byron Melchor), ¶ 1.  See also Appendix R, at 9 (Louvenia 

Melchor testifying that she eventually broke up with Mr. Holsey because she “realized in the end 

that Wayne really wasn’t ready for that type of relationship.  He just wasn’t responsible, you know, 

adult-like.  As a matter of fact, he was kind of like slow”). 
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testimony and the non-testimonial evidence, this Court concludes that the habeas 

court did not err in finding that Holsey had failed to prove his alleged [intellectual 

disability] beyond a reasonable doubt.   

 

Holsey, 281 Ga. at 817 (emphasis added).  

The reasonable doubt standard was thus the critical issue for both the state habeas court 

and the Georgia Supreme Court on review.  Clearly, had Mr. Holsey been held to a less onerous 

burden of proof, it is highly likely the state habeas court would have found Mr. Holsey ineligible 

for execution.   

B. The state courts rejected Mr. Holsey’s challenge to the reasonable 

doubt burden of proof on the basis of reasoning that is incompatible 

with this Court’s decision in Hall v. Florida. 

 

Mr. Holsey also challenged the constitutionality of the reasonable doubt standard in state 

post-conviction proceedings, but his claim was rejected pursuant to the Georgia Supreme Court’s 

then-recent decision in Head v. Hill, 277 Ga. 255 (2003).  See Holsey, 281 Ga., at 817 (“The habeas 

court was also correct in applying the ‘beyond a reasonable doubt’ standard to Holsey’s claim.”) 

(citing Hill, 277 Ga. at 260-63). In Hill, the Georgia Supreme Court reaffirmed a pre-Atkins 

decision, Mosher v. State, 269 Ga. 555 (1997),9 which had found Georgia’s reasonable doubt 

standard constitutionally acceptable.  The Georgia Supreme Court reasoned that “a[n intellectual 

disability] claim is comparable to a claim of insanity at the time of the crime in that both relieve a 

guilty person of at least some of the statutory penalty to which he would otherwise be subjected,” 

and accordingly this Court’s decision in Leland v. Oregon, 343 U.S. 790 (1952), controlled.  Hill, 

                                                 

9  Georgia statutorily banned the death penalty for individuals with intellectual disability 

prior to the Supreme Court’s decision in Atkins.  See, e.g., Atkins, 536 U.S., at 313-14 (noting that 

the execution of an intellectually disabled prisoner in Georgia “apparently led to the enactment of 

the first state statute prohibiting such executions.”) (citing O.C.G.A. § 17-7-13(j)). 
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277 Ga. at 261 (citing Mosher, 269 Ga. at 560).  Moreover, the court observed, “as expressed in 

Mosher . . ., we again distinguish the fundamental right not to stand trial implicated in Cooper v. 

Oklahoma, 517 U.S. 348 . . . (1996), from the procedural burden of proving [intellectual 

disability].”  Id. (citing Mosher, 269 Ga. at 560).  The court observed that “Cooper should not be 

extended to [intellectual disability] decisions unless the Supreme Court of the United States so 

requires at some future date.”  Id.  

In rejecting Mr. Hill’s challenge to the reasonable doubt standard, the Georgia Supreme 

Court relied upon this Court’s observation in Atkins that “it was ‘leaving to States the task of 

developing appropriate ways to enforce the constitutional restriction’ on executing [intellectually 

disabled] persons,” given that ‘there might be ‘serious disagreement . . . in determining which 

offenders are in fact retarded.’”  Id. at 262 (quoting Atkins, 536 U.S., at 317).  The court concluded 

that the legislature could constitutionally “establish[] a procedure for considering alleged  

[intellectual disability] that limits the exemption to those whose mental deficiencies are significant 

enough to be provable beyond a reasonable doubt.”  Id. at 262 (emphasis added). 

The Georgia Supreme Court’s rejection of Mr. Holsey’s challenge to the reasonable doubt 

standard thus relies on the court’s conclusion that the right created by Atkins to avoid execution if 

intellectually disabled is akin to a state-created defense of insanity that is not constitutionally 

compelled and that states may define intellectual disability through the use of burdens of proof to 

ensure that only those who are significantly intellectually disabled are able to receive Atkins’ 

protections.  As discussed below, the Georgia Supreme Court’s rationales for rejecting Mr. 

Holsey’s challenge to the reasonable doubt burden of proof do not survive this Court’s decision in 

Hall, which underscores the exceptionally important role that Atkins’ constitutional prohibition 

against executing the intellectually disabled plays in preserving “our Nation’s commitment to 
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dignity and its duty to teach human decency as the mark of a civilized world,” Hall, 134 S. Ct. at 

2001; and repudiates the notion that states are free to abrogate that right through procedures that 

“deny the basic dignity the Constitution protects,” id. 

PROCEDURAL HISTORY 

 

Mr. Holsey is a person in the custody of the State of Georgia under the terms of verdicts 

entered February 11 and 13, 1997, in the Superior Court of Morgan County, Georgia, after venue 

was changed from Baldwin County, where Mr. Holsey was initially indicted.  Pursuant to those 

judgments, Mr. Holsey was convicted of murder and armed robbery and sentenced to death.  Mr. 

Holsey is incarcerated at the Georgia Diagnostic Prison in Jackson, Georgia. 

The Georgia Supreme Court affirmed Mr. Holsey’s convictions and sentence of death on 

December 2, 1999.  Holsey v. State, 271 Ga. 856 (1999).  A timely filed motion for reconsideration 

was denied on December 20, 1999.  On June 19, 2000, this Supreme Court denied Mr. Holsey’s 

Petition for Writ of Certiorari.  Holsey v. Georgia, 530 U.S. 1246 (2000).  Rehearing was denied 

on August 28, 2000. 

On October 6, 2000, Mr. Holsey filed a Petition for Writ of Habeas Corpus and a Motion 

for Leave to Proceed In Forma Pauperis in the Superior Court of Butts County.  Mr. Holsey was 

granted indigent status for purposes of pursuing state habeas corpus remedies.  Upon further 

investigation in state habeas proceedings, including amassing a complete set of school and other 

records documenting Mr. Holsey’s intellectual disability as well as a family history of mental 

limitations, along with expert opinions that Mr. Holsey is intellectually disabled, Mr. Holsey raised 

his claim of intellectual disability for the first time. 
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The state habeas court conducted an evidentiary hearing on the claims raised in the petition 

on June 16-18 and December 8-9, 2003.  The hearing was primarily devoted to Mr. Holsey’s claims 

of ineffective assistance of counsel and intellectual disability.   

On May 9, 2006, following briefing by the parties, the state habeas court granted sentencing 

relief, finding that, “counsel at trial failed to prepare and present any meaningful mitigation 

evidence as a defense to the death penalty.  In light of this lack of any significant preparation or 

presentation of such defense, no one can seriously believe that the Petitioner received the 

constitutional guarantees of the Sixth Amendment.”  Appendix Q, State Habeas Order, at 83.  As 

to Mr. Holsey’s claim that he is exempt from the death penalty because he is intellectually disabled, 

the state habeas court found itself constrained by Georgia’s “beyond a reasonable doubt” standard 

and denied relief, finding nevertheless that, “a jury verdict would have been authorized to find Mr. 

Holsey [intellectually disabled] or not.”  Id. at 73-74. 

On February 26, 2007, the Georgia Supreme Court reversed the state habeas court’s grant 

of sentencing relief, finding a lack of prejudice to Mr. Holsey from trial counsel’s deficient 

performance.  Holsey, 281 Ga. at 814.  The court affirmed the state habeas order on all other 

grounds.  Id.  A timely filed motion for reconsideration was denied on March 27, 2007. 

On November 21, 2007, Mr. Holsey filed a Petition for Writ of Habeas Corpus in the 

United States District Court for the Middle District of Georgia, Athens Division, raising, inter alia, 

a claim of intellectual disability and a challenge to the “beyond reasonable doubt” standard.  On 

July 2, 2009, the District Court denied all relief.  A timely filed Motion to Alter and Amend 

Judgment under Rule 59(e) was denied on July 21, 2009.  Following Mr. Holsey’s submission of 

a Notice of Appeal and Application for Certificate of Appealability, the District Court issued a 

Certificate of Appealability on September 1, 2009, as to Mr. Holsey’s claims of ineffective 
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assistance of counsel with respect to penalty phase performance and as to Mr. Holsey’s mental 

retardation claim.    

On September 13, 2012, a divided Eleventh Circuit panel affirmed the district court’s 

denial of Mr. Holsey’s Petition for a Writ of Habeas Corpus. Holsey v. Warden, Ga. Diagnostic 

Prison, 694 F.3d 1230 (11th Cir. 2012).  A timely filed Petition for Rehearing was denied on 

November 5, 2012. 

Mr. Holsey filed a Petition for a Writ of Certiorari to the Eleventh Circuit in this Court, 

which was denied on June 10, 2013.  Holsey v. Humphrey, 133 S. Ct. 2804 (2013). 

On May 27, 2014, this Court issued its decision in Hall v. Florida, in which the Court for 

the first time invalidated a state’s approach to determining claims of intellectual disability under 

Atkins v. Virginia. 

On November 20, 2014, an execution warrant issued in the Superior Court of Morgan 

County, setting Mr. Holsey’s execution to occur between December 9 and 16, 2014.  See Appendix 

D.   

On the same day, November 20, 2014, Mr. Holsey filed a Petition for Writ of Habeas 

Corpus in the lower state habeas court, alleging that Hall v. Florida requires revisitation of his 

intellectual disability claim and his claim that the “beyond reasonable doubt” standard violates the 

Due Process, the Eighth Amendment and Atkins.  That petition was denied on December 3, 2014.  

See Appendix A.  On December 9, 2014, the Georgia Supreme Court, by a vote of 5-2, denied Mr. 

Holsey’s application for a certificate of probable cause.  Appendix B. 

On December 9, 2014, the Eleventh Circuit Court of Appeals denied Mr. Holsey’s 

application for leave to file a successive habeas petition.  Appendix C.  Mr. Holsey was separately 

denied clemency on December 8, 2014.  Appendix D. 
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REASONS FOR GRANTING THE WRIT 

A. Mr. Holsey’s Case Presents Exceptional Circumstances That Warrant 

The Exercise Of This Court’s Discretionary Powers Under Felker v. 

Turpin and Rule 20. 

Mr. Holsey is intellectually disabled and his execution will violate the Eighth Amendment.  

The only reason the state and federal courts did not vacate his death sentence years ago is that they 

were cabined by the virtually impossible standard of proof beyond a reasonable doubt that Georgia, 

alone among the states, applies to claims of a capital defendant’s intellectual disability.  This 

Court’s recent ruling in Hall v. Florida, 134 S. Ct. 1986 (2014), makes it abundantly clear that 

Georgia’s burden of proof violates the Eighth and Fourteenth Amendments, and eviscerates the 

protection against wrongful execution afforded by Atkins v. Virginia, 536 U.S. 304 (2002). 

In Felker v. Turpin, 518 U.S. 651, 665 (1996), this Court held that the AEDPA “has not 

repealed our authority to entertain original habeas petitions,” subject to the standards delineated in 

Supreme Court Rule 20.4(a), requiring a showing of “‘exceptional circumstances warranting the 

exercise of the Court’s discretionary powers.’” (quoting Supreme Court Rule 20.4(a)),  This case 

is the exceptional one to which Felker alludes, and it calls for an exceptional exercise of this 

Court’s discretionary powers under Rule 20 to ensure that the State of Georgia does not commit a 

fundamental miscarriage of justice by executing Robert Wayne Holsey.   

The case is exceptional because, on these facts, it is truly remarkable that the case has not 

been resolved in Mr. Holsey’s favor long before reaching this Court.  Indeed, had this case been 

tried in any other jurisdiction, Mr. Holsey would almost certainly have prevailed on his claim of 

mental retardation long ago, inasmuch as the state habeas court expressly found that Georgia’s 

reasonable doubt standard prevented it from granting Atkins relief because the State had evidence 

to counter Mr. Holsey’s proof of intellectual disability, and the state supreme court ratified that 
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reasoning.  Hall now makes clear that the reasonable doubt standard is at odds with the Eighth 

Amendment right recognized in Atkins, because it creates an unacceptable risk that individuals 

with intellectual disability will be executed. 

B. This Court’s Decision In Hall Clearly Establishes That Georgia’s 

Requirement That Capital Defendants Prove Intellectual Disability By 

Proof Beyond A Reasonable Doubt Is Inconsistent With The Eighth 

Amendment’s Prohibition Against Executing Those With Intellectual 

Disability. 

1. “Atkins Did Not Give The States Unfettered Discretion To 

Define The Full Scope Of The Constitutional Protection 

[Against Executing The Intellectually Disabled].”  Hall, 134 S. 

Ct. at 1998. 

Hall v. Florida directly undercuts the Georgia Supreme Court’s reasoning in Head v. Hill 

upholding the “beyond reasonable doubt” standard.  For example, in rejecting the argument that, 

after Atkins, the Eighth Amendment placed constraints on Georgia’s implementation of the federal 

constitutional prohibition against executing the intellectually disabled, the Georgia Supreme Court 

held in Hill that Atkins appeared to allow states unlimited latitude to impose any burden of proof 

whatsoever on defendants attempting to demonstrate ineligibility for execution under Atkins.  See 

Hill, 277 Ga. at 260.10  In so finding (as Mr. Holsey has argued repeatedly in prior legal 

proceedings), the Hill majority ignored long-standing precedent of this Court  mandating that state 

                                                 

10 “Atkins specifically left ‘to the States the task of developing appropriate ways to enforce 

the [federal] constitutional restriction’ on executing the [intellectual disabled]. [Cit. omitted].  

Furthermore, nothing in Atkins instructs the states to apply any particular standard of proof to 

[intellectual disability] claims.”  Hill, 277 Ga. at 261 (quoting Atkins, 536 U.S. at 317). 



  17 

procedures for enforcing constitutional rights “rooted in the Bill of Rights” must comport with 

basic federal Due Process standards. 11  Chapman v. California, 386 U.S. 18, 21 (1967).12   

Now, however, this Court, in Hall v. Florida, has clarified that, in the context of intellectual 

disability and Atkins, the states are emphatically not entitled to craft standards that run afoul of the 

Eighth and Fourteenth Amendments.  Importantly, the Hall decision contradicts the Georgia 

Supreme Court’s finding in Head v. Hill that Atkins reflected a “lack of consensus as to which 

mentally impaired persons are constitutionally entitled to an exemption from death sentences,” 

thus justifying Georgia’s “beyond reasonable doubt” standard as an appropriate “definition of what 

degree of impairment qualifies as [intellectually disabled].”  Hill, 277 Ga. at 262 (emphasis 

supplied).  In Hall, this Court made it clear that there is no “lack of consensus” about the clinical 

definition of intellectual disability, which was “a fundamental premise of Atkins,”13 and that 

persons with all degrees of intellectual disability are protected from wrongful execution under the 

Eighth Amendment.  Hall, 134 S. Ct. at 1998-99. 

                                                 

11 The Georgia Supreme Court in Hill had reasoned that since this Court approved the 

“beyond reasonable doubt” standard for a state-created insanity defense in Leland v. Oregon, 343 

U.S. 790 (1952), it was constitutionally permissible in the intellectual disability context.  See Hill, 

277 Ga. at 261.  However, if the right is a substantive federal constitutional right, as this one is, 

then another line of this Court’s precedent controls.  See Cooper v. Oklahoma, 517 U.S. 348 

(1996); Speiser v. Randall, 357 U.S. 513 (1958).  The Georgia Supreme Court in Hill chose the 

wrong line of precedent – the Leland line – contrary to the line of precedent that assesses 

“procedures for guaranteeing a fundamental constitutional right.”  Cooper, 517 U.S. at 367. 

12 See, e.g., Speiser, 357 U.S. at 523, 527 (constitutional due process places limits on states’ 

ability to impose evidentiary presumptions or burdens of proof in enforcing federally guaranteed 

rights); Panetti v. Quarterman, 551 U.S. 930, 954 (2007) (Constitution imposes basic due process 

requirements on states enforcing Eighth Amendment categorical restriction on execution of the 

insane, including fair hearing “adequate for reaching reasonably correct results” in determining 

competency to be executed) (quoting Ford v. Wainwright, 477 U.S. 399, 424 (1986)). 

13 Hall, 134 S. Ct. at 1999 (noting that “Atkins ... provide[s] substantial guidance on the 

definition of intellectual disability.”). 
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Referring specifically to language in Atkins purporting to “leave to the State[s] the task of 

developing appropriate ways to enforce the constitutional restriction,”14 the Hall majority 

explained: 

As discussed above, the States play a critical role in advancing protections and 

providing the Court with information that contributes to an understanding of how 

intellectual disability should be measured and assessed.  But Atkins did not give the 

States unfettered discretion to define the full scope of the constitutional protection. 

Hall, 134 S. Ct. at 1998 (emphasis supplied).   

In Hall, the Florida Supreme Court had interpreted state law to foreclose Atkins relief if a 

defendant obtained an IQ over 70 on intelligence testing.  But this Court firmly rejected the State’s 

argument that Atkins permitted Florida to define intellectual disability as it saw fit: 

If the States were to have complete autonomy to define intellectual disability as 

they wished, the Court’s decision in Atkins could become a nullity, and the Eighth 

Amendment’s protection of human dignity would not become a reality. 

Hall, 134 S. Ct. at 1999.  The Court then held that Florida’s strict approach violated the Eighth 

Amendment both because clinical definitions of intellectual disability recognize that all IQ scores 

have an inherent standard error of measurement (SEM),15 thus allowing scores above 70 to qualify 

for a diagnosis of intellectual disability, and because  

[e]very state legislature to have considered the issue after Atkins — save Virginia’s 

— and whose law has been interpreted by its courts has taken a position contrary 

to that of Florida.... The rejection of the strict 70 cutoff in the vast majority of States 

and the “consistency in the trend” [cit. omitted] toward recognizing the SEM 

provide strong evidence of consensus that our society does not regard this strict 

cutoff as proper or humane. 

                                                 

14 Atkins, 536 U.S. at 317. 

15 Hall, 134 S. Ct. at 1999. 
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Hall, 134 S. Ct. at 1998 (quoting Roper v. Simmons, 543 U.S. 551, 572 (2005)).   

Similarly, here, Georgia’s “beyond reasonable doubt” standard is unique in the nation.  

Furthermore, “[e]very state legislature to have considered the issue after Atkins ... and whose law 

has been interpreted by its courts has taken a position contrary to that of [Georgia].”16  Hall, 134 

S. Ct. at 1998.  Clearly, judging by the unanimous rejection of the “beyond reasonable doubt” 

standard and the “consistency in the trend” in the procedures by which states implement Atkins, 

there is a clear “consensus that our society does not regard [the ‘beyond reasonable doubt’ 

standard] as proper or humane.”  Id.    

2. Hall Makes Clear That States Cannot Impose Requirements 

That “Create[] An Unacceptable Risk That Persons With 

                                                 

16 At the time of the 2003 Head v. Hill decision in the Georgia Supreme Court, five states 

utilized the clear and convincing standard for intellectual disability claims:  Arizona, Colorado, 

Florida, Indiana, and Delaware.  See Ariz. Rev. Stat. ' 13-703.02; Colo. Rev. Stat. ' 16-9-402(2); 

Fla. Stat. Ann. ' 921.137; Ind. Code Ann. ' 35-36-9-4; 11 Del. C. § 4209.  However, Indiana’s 

reliance on the clear and convincing standard has since been held unconstitutional under Atkins.  

See Pruitt v. State, 834 N.E.2d 90 (Ind. 2005).  Prior to Atkins, ten states utilized the preponderance 

standard in determining intellectual disability.  See Ark. Code Ann. ' 5-4-618; S.D. Codified Laws 

§ 23A-27A-26.1; Md. Crim. Law '2-202; Mo. Rev. Stat. ' 565.030; Neb. Rev. Stat. Ann. ' 28-

105.01; N.M. Stat. Ann. ' 31-20A-2.1; N.Y. Crim. Proc. Law ' 400.27; N.C. Gen. Stat. ' 15A-

2005; Tenn. Code Ann. ' 39-13-203; Wash. Rev. Code Ann. ' 10.95.030.  States whose 

legislatures enacted, or whose courts adopted, the preponderance standard after Atkins was decided 

in 2002 and before Head v. Hill issued in 2003 were Utah, Idaho, Virginia, Louisiana, Oklahoma, 

Mississippi, Ohio and Nevada.  See Utah Code Ann. § 77-15a-104; Idaho Code § 19-2515A; Va. 

Code. Ann. § 19.2-264.3:1.1; Nev. Rev. Stat. 174.098; State v. Williams, 831 So.2d 835 (La. 2002); 

Murphy v. State, 54 P.3d 556 (Okla. 2002); State v. Lott, 97 Ohio St.3d 303 (2002); Foster v. State, 

848 So.2d 172 (Miss. 2003).  By the date of the denial of Mr. Hill’s motion for reconsideration in 

the Georgia Supreme Court in 2003, the number of jurisdictions utilizing the preponderance 

standard had grown to twenty.  See Franklin v. Maynard, 588 S.E.2d 604 (S.C. 2003); Cal. Penal 

Code § 1376(b)(3).  Thus, by the final resolution of Mr. Hill’s case (Head v. Hill) in the Georgia 

Supreme Court, nearly eighty percent of jurisdictions that had considered the ramifications of 

Atkins or already had statutes in place had adopted the preponderance standard.  While several 

states have yet to adopt standards of any kind, no states have adopted any standard other than 

preponderance since Atkins. 
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Intellectual Disability Will Be Executed.”  Hall, 134 S. Ct. at 

1990. 

Atkins bans the execution of intellectually disabled offenders because none of the 

penological goals of capital punishment are met by executing those with intellectual disability and 

individuals who suffer from intellectual disability are at a “special risk of wrongful execution” 

emerging from the characteristics of the disability itself.  Atkins, 536 U.S. at 318-21.  Intellectual 

disability is associated with impairments in cognitive ability, judgment and impulse control which 

render offenders with the disability inherently incapable of the moral blameworthiness for which 

the death penalty is ostensibly reserved.  However, these same characteristics tend to undermine 

the procedural protections of the criminal justice system, leading to under-recognition of the 

condition and a particular disadvantage in capital sentencing proceedings, where intellectually 

disabled offenders tend to have difficulty assisting counsel and a “lesser ability . . . to make a 

persuasive showing of mitigation in the face of prosecutorial evidence of one or more aggravating 

factors.”  Id.   

The Hall decision clarifies that, precisely because of this special risk of wrongful 

execution, states are not free under Atkins to enact procedures that “create[] an unacceptable risk 

that persons with intellectual disability will be executed.”  Hall, 134 S. Ct. at 1990.  In Hall, the 

Court applied this principle to find that Florida’s strict 70 IQ cutoff for intellectual disability claims 

was flatly unconstitutional.  Florida’s unique and non-clinically based construction of the medical 

definition of intellectual disability “ignores the inherent imprecision of these tests [and] risks 
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executing a person who suffers from intellectual disability.”  Id. at 2001.17  Florida’s rule thus 

denied defendants claiming Atkins’ protection “a fair opportunity to show that the Constitution 

prohibits their execution” as well as “the basic dignity the Constitution protects.”  Id.  

Georgia’s “beyond reasonable doubt” standard is similarly egregious and extreme.  It 

violates Due Process and the Eighth Amendment because it is abjectly insufficiently protective of 

the right of intellectually disabled offenders not to be executed.  Instead of ameliorating the risk 

of wrongful execution, as Atkins commands, the standard virtually guarantees that Georgia 

defendants who, like Petitioner, are able to demonstrate their mental retardation by plausible and 

persuasive evidence – with nothing more than “doubt” to disparage it – will be subject to a death 

sentence despite this Court’s holding in Atkins that such a punishment violates the Eighth 

Amendment.  In addition to directly contravening Hall’s command that state procedures must not 

enhance the risk of wrongful execution of intellectually disabled defendants, the “beyond 

reasonable doubt” standard violates this Court’s long-standing jurisprudence which holds that 

substantive constitutional rights must be adequately protected and enforced by procedures that 

comport with basic Due Process.  

That jurisprudence establishes that where a burden of proof creates the likelihood that a 

right enshrined in the Bill of Rights will be violated, it is constitutionally intolerable.18  Just as 

with the competency issue in Cooper, the “beyond reasonable doubt” standard, “[f]ar from 

‘jealously guard[ing],’ . . . [an intellectually disabled] criminal defendant's fundamental right not 

                                                 

17 The Court then quoted the American Psychiatric Association’s amicus brief which states: 

“Under the universally accepted clinical standards for diagnosing intellectual disability, the court’s 

determination that Mr. Hall is not intellectually disabled cannot be considered valid.”  Id.  

18 See, e.g., Speiser, supra; Addington v. Texas, 441 U.S. 418 (1979); Panetti, supra; In Re 

Winship, 397 U.S. 358 (1970).   
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to [be executed] . . .  imposes a significant risk of an erroneous determination that the defendant is 

[not intellectually disabled].”  Cooper, 517 U.S. at 363.19  “It is critical that the moral force of the 

criminal law not be diluted by a standard of proof that leaves people in doubt whether 

[intellectually disabled] men are being condemned.”  Winship, 397 U.S. at 364 (paraphrasing). 

Hall now emphatically affirms that the “beyond reasonable doubt” standard violates the 

Constitution because it authorizes the execution of persons who can prove they are more likely 

than not intellectually disabled.  As Hall unequivocally clarifies, Atkins commands that states 

protect all intellectually disabled persons20 – who are all at “special risk of wrongful execution”21 

because of their disabilities – by “appropriate”22 procedures which, perforce, must not “create[] an 

unacceptable risk that persons with intellectual disability will be executed.”23  Georgia’s “rigid 

rule” is unquestionably incompatible with the Eighth and Fourteenth Amendments because it 

denies Mr. Holsey and claimants like him “a fair opportunity to show that the Constitution 

prohibits [his] execution,” thus denying him “the basic dignity the Constitution protects,” and 

                                                 

19 See also id. at 368 (“because Oklahoma’s procedural rule allows the state to put to trial 

a defendant who is more likely than not incompetent, the rule is incompatible with the dictates of 

due process.”). 

20 Atkins, 536 U.S. at 308 n.3; 317 n.22 (indicating national consensus against executing 

offenders across entire spectrum of intellectual disability severity); Hall, 134 S. Ct. at 1999 

(reiterating that Atkins found a national consensus as to the definition of intellectual disability 

based on clinical definitions); see also Stripling v. State, 261 Ga. 1, 4 (1991) (Georgia protects 

from execution all intellectually disabled offenders, including those with mild intellectual 

disability). 

21 Atkins, 536 U.S. at 321.   

22 Id. at 317. 

23 See Hall, 134 S. Ct. at 1990.  See also, e.g., Cooper, 517 U.S. at 363; Panetti, 551 U.S. 

at 954. 
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unacceptably “risk[ing] executi[on of] a person who suffers from intellectual disability.”  Hall, 

134 S. Ct. at 2001.  Because the “beyond reasonable doubt” standard guarantees that intellectually 

disabled persons, and Mr. Holsey specifically, will be executed, it is contrary to Atkins and 

unconstitutional. 

3. Hall Establishes That States May Not Ignore Clinical Diagnostic 

Practices And Definitions In Formulating Procedures To 

Enforce The Eighth Amendment Under Atkins. 

Crucially, Hall also holds that, in enacting mechanisms to determine who qualifies for 

protection under Atkins, states are not free to ignore the medical/psychiatric community’s 

diagnostic and clinical practices and concepts with respect to intellectual disability.  In Hall, which 

involved Florida’s strict requirement that IQs above 70 decisively ruled out a finding of intellectual 

disability, the United States Supreme Court emphatically reiterated that “clinical definitions of 

intellectual disability, which take into account that IQ scores represent a range, not a fixed number, 

were a fundamental premise of Atkins.”  Hall, 134 S. Ct. at 1999.  Those clinical definitions were 

derived from the medical community, specifically from the authoritative organizations providing 

definitional and conceptual guidance as to intellectual disability, i.e., the AAIDD and the American 

Psychiatric Association (APA).  See id. at 1995.  In vitiating Florida’s rule, the Court exhorted the 

states to give effect to the guidance of the medical community and relied explicitly on that 

community’s assessment of the deleterious effect of Florida’s strict rule: 

Intellectual disability is a condition, not a number.  See DSM–5, at 37.  Courts must 

recognize, as does the medical community, that the IQ test is imprecise.  This is not 

to say that an IQ test score is unhelpful.  It is of considerable significance, as the 

medical community recognizes.  But in using these scores to assess a defendant’s 

eligibility for the death penalty, a State must afford these test scores the same 

studied skepticism that those who design and use the tests do, and understand that 

an IQ test score represents a range rather than a fixed number.  A State that ignores 

the inherent imprecision of these tests risks executing a person who suffers from 

intellectual disability.  See APA Brief 17 (“Under the universally accepted clinical 
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standards for diagnosing intellectual disability, the court’s determination that Mr. 

Hall is not intellectually disabled cannot be considered valid”). 

Id. at 2001 (emphasis supplied). 

Georgia courts were therefore obliged to recognize as authoritative the guidance provided 

by AAIDD, which, in its amicus brief in the recent case of Hill v. Humphrey before this Court, 

explained that Georgia’s “beyond reasonable doubt” standard was untenable from a diagnostic 

standpoint:  

The nature of clinical assessment of [intellectual disability], combined with the 

special difficulties created by the context of a capital trial, will often make the 

burden of proof imposed by Georgia virtually impossible to meet.  “All diagnoses 

of [intellectual disability] are potentially challenging,” AAIDD, User’s Guide: 

Mental Retardation Definitions, Classification and Systems of Support 14 (10th ed.  

2007), and even in ideal settings, clinicians and other qualified experts ordinarily 

diagnose [intellectual disability] only to a reasonable degree of medical (or 

professional) certainty.  Thus, the beyond a reasonable doubt standard gives license 

to Georgia prosecutors to argue that reasonable degree of certainty (the clinical 

norm) fails to satisfy the required burden of proof. 

Capital cases, moreover, are far from ideal diagnostic settings.  Most broadly, the 

standards and practices for assessing [intellectual disability] evolved in large part 

to determine what supports are appropriate for the individual being diagnosed . . . 

a task that easily may be distorted by the adversarial process of Atkins 

determinations.... Consequently, the imposition of [the “beyond reasonable 

doubt”] standard will deprive persons with [intellectual disability] of the 

protection of the Eighth Amendment. 

Appendix 15 (AAIDD and ARC of USA Amicus Brief in Hill v. Humphrey, United States Supreme 

Court Case No. 11-10109, at 4-5) (emphasis supplied).  Relief is warranted. 
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C. This Court Is Mr. Holsey’s Last Hope For An Opportunity To Prove 

His Ineligibility for Execution On The Basis Of This Court’s 

Intervening Decision in Hall v. Florida.   

This Court’s power to grant an extraordinary writ is very broad but reserved for exceptional 

cases in which “appeal is a clearly inadequate remedy.”  Ex parte Fahey, 332 U.S. 258, 260 (1947).  

Title 28 U.S.C. § 2244 (b)(3)(E) prevents this Court from reviewing the court of appeals’ order 

denying Mr. Holsey leave to file a second  habeas petition by appeal or writ of certiorari.  The 

provision, however, has not repealed this Court’s authority to entertain original habeas petitions, 

Felker, 518 U.S. at 660, nor has it disallowed this Court from “transferring the application for 

hearing and determination” to the district court pursuant to 28 U.S.C. § 2241(b). 

Rule 20 of this Court requires a petitioner seeking a writ of habeas corpus to demonstrate 

that (1) “adequate relief cannot be obtained in any other form or in any other court;” (2) 

“exceptional circumstances warrant the exercise of this power;” and (3) “the writ will be in aid of 

the Court’s appellate jurisdiction.”   

This Court is Mr. Holsey’s last resort.  He has not applied to the district court because the 

circuit court of appeals prohibited such an application.   See Appendix C.  Mr. Holsey exhausted 

his state remedies for his claim that Hall establishes that Georgia’s burden of proof violates the 

federal constitution and that his upcoming execution will accordingly violate the Eighth 

Amendment when the state habeas court dismissed as procedurally barred his Petition for Writ of 

Habeas Corpus (Appendix A), the Georgia Supreme Court denied his Application for Certificate 

of Probable Cause to Appeal (Appendix B) and the Georgia Board of Pardons and Paroles denied 
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his applications for clemency (Appendix D).  In this case, there is no “fail safe”24 available to 

prevent a miscarriage of justice. 

This case thus presents the extraordinary and rare situation satisfying the criteria set forth 

in Felker, 518 U.S. at 665, and in this Court’s Rule 20 for the Court’s exercise of its original habeas 

jurisdiction, “that the writ will be in aide of the Court’s appellate jurisdiction, that exceptional 

circumstances warrant the exercise of the Court’s discretionary powers, and that adequate relief 

cannot be obtained in any other form or from any other court.” 

CONCLUSION 

The petition for a writ of habeas corpus should be granted or, in the alternative, the 

execution should be stayed and this case held in abeyance pending the outcome of Brumfield v. 

Cain, Case No. 13-1433, in which this Court will decide issues relating to state procedures and 

standards for enforcing Atkins.  Alternatively, the petition should be transferred to the district court 

to allow it to consider the argument that this Court’s decision in Hall v. Florida renders 

unconstitutional Georgia’s requirement that a capital defendant prove intellectual disability by 

proof beyond a reasonable doubt and that Mr. Holsey is accordingly entitled to have his death 

sentence vacated. 

This 9th Day of December, 2014. 

 

      Respectfully submitted, 

 

       
      ________________________ 

      Brian S. Kammer (Counsel of record) 

      Marcia Widder 

                                                 

24 Herrera v. Collins, 506 U.S. 390, 414 (1993). 
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