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MOTION FOR STAY OF EXECUTION 
 

In 2007, after this Court remanded the case for further proceedings, the 

federal district court again confirmed the severity and lengthy history of Petitioner 

Scott Panetti’s psychosis.  The district court found that: (1) Mr. Panetti is seriously 

mentally ill; (2) Mr. Panetti has suffered from severe mental illness since well before 

the crime; (3) Mr. Panetti was under the influence of this severe mental illness when 

he committed the crime, and when he represented himself at trial; (4) the severity of 

Mr. Panetti’s mental state may “wax and wane,” but it has continued to a significant 

degree throughout his incarceration and continues today; and (5) Mr. Panetti suffers 

from paranoid delusions.  Panetti v. Quarterman, 2008 WL 2338498, at *36 (W.D. 

Tex. Mar. 26, 2008).  Thus, there is no doubt that Mr. Panetti was a severely 

mentally person before, during, and after the crime for which he has been sentenced 

to death.  And Mr. Panetti’s mental state has further deteriorated since his last 

evaluation in 2007. 

Sometime between October 6 and October 16, 2014, the lawyer(s) for the 

State of Texas approached the Texas trial court ex parte and asked the court to 

schedule Mr. Panetti’s execution for December 3, 2014, one of several dates 

suggested by counsel for the Respondent.  The trial court granted the State’s ex 

parte request on October 16, 2014.  The October 16th execution order triggered Mr. 

Panetti’s deadline for filing (1) a motion for a competency-to-be-executed 

proceeding subject to appellate review; and, (2) a clemency petition.  However, 

neither the State’s request nor the trial court’s October 16, 2014 order granting the 
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State’s ex parte request were served on Mr. Panetti or his counsel.1  Despite the 

history of this case, the local court, the local prosecutors, and counsel for the 

Respondent all declined to extend the professional courtesy of informing Mr. 

Panetti or his counsel about the execution date.  As a result, Mr. Panetti’s counsel 

did not learn of the scheduled execution until a full two weeks later, when an 

article appeared in the newspaper.  See Allan Turner, Texas Adds 11th Killer to 

2014 Execution List, HOU. CHRON., Oct. 30, 2014.   

The State of Texas and counsel for the Respondent planned for a December 

3rd execution and chose not to notify Mr. Panetti’s counsel.  Regardless of whether 

this decision was in fact motivated by seeking a tactical advantage, it has resulted 

in one.  The Court of Criminal Appeals cannot review a trial court’s determination 

of competency for execution if the defendant’s motion is filed less than 21 days 

before a scheduled execution.  See Tex. Code Crim. Proc. art. 46.05(k)(1-1).  

Likewise, under the Texas Administrative Code, a clemency petition “must be 

delivered” to the Texas Board of Pardons and Paroles at least 21 days before a 

scheduled execution.  Tex. Adm. Code R. § 143.43(1).  Thus, the actions of the State 

of Texas and counsel for Respondent deprived Mr. Panetti of adequate time to 

prepare these documents.  

After learning of the execution date, Mr. Panetti’s counsel filed more than one 

noticed request for a stay of execution or a modification of the date in light of the 

                                                

1 Undersigned counsel have represented Mr. Panetti in both state and federal proceedings for nearly 
ten years. 
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work necessary to provide adequate representation to their severely mentally ill 

client.  These requests were opposed by the State and denied by the trial court.  

Thus, in the limited time available, undersigned counsel have diligently litigated 

Mr. Panetti’s competency to be executed,2 as well as the issues in this proceeding.  

Counsel have also prepared and filed an application for commutation of sentence.3   

Mr. Panetti respectfully requests that this Court stay his execution pending 

the consideration and disposition of his Petition for a Writ of Certiorari to the 

Texas Court of Criminal Appeals, which raises the following question: Whether the 

execution of severely mentally ill persons violates the Eighth Amendment ban on 

cruel and unusual punishment?  The question is ripe and Mr. Panetti’s case is an 

appropriate vehicle for review.  Should this Court require more time to consider 

the question presented, it should stay Mr. Panetti’s execution for that purpose.     

A stay of execution is warranted where there is: (1) a reasonable probability 

that four members of the Court would consider the underlying issue sufficiently 

meritorious for the grant of certiorari or the notation of probable jurisdiction; (2) a 

significant possibility of reversal of the lower court’s decision; and (3) a likelihood 

that irreparable harm will result if no stay is granted.  Barefoot v. Estelle, 463 U.S. 

880, 895 (1983). 

                                                

2 During a ten-day period beginning on November 7, 2014, the Respondent produced 8,500 pages of 
TDCJ records covering the seven years that have elapsed since Mr. Panetti’s last competency 
evaluation in 2007. 
 
3 The October 16th order for a December 3rd execution meant that Mr. Panetti’s counsel had 
approximately four weeks to prepare a clemency application.  By failing to provide notice of the 
execution date to Mr. Panetti or his counsel, the State deprived counsel of half that time. 
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First, there is a reasonable probability that four members of the Court would 

consider the underlying issue sufficiently meritorious for the grant of certiorari or 

the notation of probable jurisdiction.  In his accompanying Petition for a Writ of 

Certiorari, Mr. Panetti has established that the infrequency with which the death 

penalty is imposed on the class of death-eligible mentally ill defendants in guilty-

but-mentally-ill death-penalty jurisdictions demonstrates that a consensus has 

emerged against executing severely mentally ill persons.  Other objective factors 

that influenced this Court’s decision in Atkins v. Virginia, 536 U.S. 304 (2002), are 

also applicable to the severely mentally ill.  Nearly every major mental health 

association in the United States has issued policy statements recommending an 

outright ban on the death penalty for offenders with severe brain damage (dementia 

and traumatic brain injury), and a ban on the death penalty for offenders with 

severe mental illness whose condition diminishes their responsibility for their 

crimes.  Public opinion polls, though limited, also support an outright ban on the 

execution of the severely mentally ill.  Moreover, international law and opinion 

support the conclusion that the severely mentally ill should not be subject to 

execution.  Imposition of the death penalty on people with severe mental illness, as 

with people with intellectual disability, does not serve the two goals of deterrence 

and retribution because of their reduced moral culpability.  Finally, as Mr. Panetti’s 

own experience shows, defendants with severe mental illness have less ability to 

meaningfully assist counsel, have demeanors which can alienate jurors, and can less 
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effectively testify on their own behalf.   Given this record, there is sufficient probable 

merit to Mr. Panetti’s Eighth Amendment claim. 

Second, there is a significant possibility of reversal of the lower court’s 

decision.  Mr. Panetti’s claim was rejected by the Texas Court of Criminal Appeals 

(“TCCA”) by a vote of six to three.  One dissenter would have “h[e]ld that the 

execution of a severely mentally ill person violates the Eighth Amendment of the 

federal Constitution.”  Ex parte Panetti, No. WR-37,145-04, slip op. at 3 (Tex. Crim. 

App. Nov. 26, 2014) (Price, J., dissenting).  Two other TCCA judges noted that Mr. 

Panetti had raised “a compelling argument that he is entitled to relief,” and objected 

to the absence of an “opportunity to fully examine applicant’s contentions.”  Id. at 2 

(Alcala and Johnson, JJ., dissenting).  Should this Court grant review to fully 

examine the issue, there is a significant possibility that the TCCA’s decision will be 

reversed and that Mr. Panetti’s severe mental illness would render him ineligible for 

execution. 

Finally, irreparable harm will result absent a stay of execution.  Mr. Panetti 

will be irreparably harmed by his execution.  Additionally, Mr. Panetti is a 

schizophrenic whose severe mental illness was manifest prior to and during his 

crime.  His death sentence was procured 19 years ago by prosecutors whose only 

adversary at trial was a floridly psychotic pro se defendant dressed in a dime-store 

cowboy costume.  Executing Scott Panetti now—without at least pausing to 

consider whether such an execution offends contemporary standards of decency—

will irreparably harm public confidence in the administration of the death penalty.   
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CONCLUSION AND PRAYER FOR RELIEF 

This Court should stay Mr. Panetti’s execution pending the consideration and 

disposition of his Petition for a Writ of Certiorari.  

     
     Respectfully submitted, 
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