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CAPITAL CASE 
QUESTION PRESENTED 

Whether the execution of severely mentally ill persons violates the 
Eighth Amendment ban on cruel and unusual punishment?   
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PETITION FOR WRIT OF CERTIORARI  

 Petitioner Scott Louis Panetti asks this Court for a writ of certiorari to review 

the judgment of the Texas Court of Criminal Appeals (“TCCA”). 

OPINIONS BELOW 
 
The TCCA order dismissing Mr. Panetti’s application for habeas corpus relief 

is unreported, but is attached as Appendix A.   

JURISDICTION 
 
This Court has jurisdiction to review the TCCA decision pursuant to 28 U.S.C. 

§ 1257(a).  Because Mr. Panetti expects that the State will argue that this Court’s 

appellate jurisdiction is foreclosed because the state decision is supported by state 

grounds that are “adequate and independent,” Michigan v. Long, 463 U.S. 1032, 1037 

(1983), that argument receives anticipatory treatment here.  Put simply, the TCCA 

decision is not independent of federal law.  

Mr. Panetti alleged, in a successive state habeas application to the TCCA, that 

his execution would violate the U.S. Constitution.  Like a successive federal 

application under 28 U.S.C. § 2244, a successive Texas habeas application requires a 

state inmate to obtain authorization.  There are three different statutory “gateways” 

to obtain such authorization and avoid having the Texas state application dismissed 

under the state “abuse-of-the-writ” rule.  See Tex. Code Crim. Proc. art. 11.071 § 5.  

To dismiss Mr. Panetti’s successive state habeas application as an abuse of the writ, 

the TCCA necessarily had to reject all three gateway arguments.  The TCCA could 
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reject two of the gateway theories on state law grounds, but the third is indisputably 

intertwined with the merits of the constitutional claim.  Because the TCCA order 

necessarily rejects all three gateway theories, however, it cannot be independent of 

federal law. 

With respect to the third gateway, the TCCA will authorize a successive 

application when the applicant shows “by clear and convincing evidence, but for a 

violation of the United States Constitution, no rational juror would have answered in 

the state’s favor one or more of the special issues that were submitted to the jury[.]”  

Tex. Code Crim. Proc. art. 11.071 § 5(a)(3).  Unlike claims based on new facts or new 

law—the bases for the first two art. 11.071 § 5(a) gateways—§ 5(a)(3) permits 

successive state habeas litigation of claims available when the inmate filed a prior 

application for habeas corpus relief.  As construed by the TCCA, § 5(a)(3) “represents 

the Legislature’s attempt to codify something very much like th[e] federal doctrine of 

‘actual innocence of the death penalty’ for purposes of subsequent state writs.”  Ex 

parte Blue, 230 S.W.3d 151, 160 (Tex. Crim. App. 2007).  

An order dismissing a successive Texas application under § 5(a)(3) can never 

be independent of federal law because the TCCA must evaluate the merits of the 

underlying capital eligibility claim.  The TCCA has interpreted § 5(a)(3) “to embrace 

constitutional as well as statutory ineligibility for the death penalty.”  Id. at 161.  

After Atkins v. Virginia, 536 U.S. 304 (2002), rendered intellectually disabled 

offenders constitutionally ineligible for the death penalty, the TCCA held that even 
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prisoners whose previous application for habeas relief was filed after this Court 

announced Atkins ineligibility could nonetheless obtain successive review of an 

Atkins claim under § 5(a)(3) by “alleg[ing] and present[ing], as a part of his 

subsequent pleading, evidence of a sufficiently clear and convincing character that 

we could ultimately conclude, to that level of confidence, that no rational factfinder 

would fail to find he is in fact mentally retarded.”  Id. at 162.   

The Fifth Circuit—the federal jurisdiction most familiar with § 5(a)(3)—has 

squarely held that because the applicant must show only that he is a member of the 

class for whom the death penalty is constitutionally disproportionate, federal courts 

construe “dismissals” of such applications as a ruling on the merits of the claim.  See, 

e.g., Blue v. Thaler, 665 F.3d 647, 654 (5th Cir. 2011) (treating a TCCA order that 

“dismissed” an Atkins claim as an “abuse of the writ” as a decision on the merits; 

noting that the “state accepts that the CCA decided the merits of Blue’s Atkins 

claim”). 

With respect to “independence” from federal law, there is no difference 

between a § 5(a)(3) disposition of an Atkins claim and a § 5(a)(3) disposition of the 

claim here.  The TCCA’s dismissal of Mr. Panetti’s claim under § 5(a)(3) necessarily 

rests on a determination that Mr. Panetti’s severe mental illness does not render him 

constitutionally ineligible for the death penalty.  Thus, this Court can decide whether 

Mr. Panetti is constitutionally ineligible for the death penalty. 
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CONSTITUTIONAL PROVISIONS INVOLVED 

This petition invokes the Eighth and Fourteenth Amendments to the United 

States Constitution.  The Eighth Amendment states: “Excessive bail shall not be 

required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  

U.S. Const. amend. VIII.   

STATEMENT OF THE CASE 

On September 8, 1992, fourteen years after first being diagnosed 

schizophrenic, Scott Panetti shaved his head, dressed in camouflaged fatigues, armed 

himself with a deer rifle and a sawed-off shotgun, and murdered his wife’s parents, 

Joe and Amanda Alvarado.  

Three years later, an unmedicated, schizophrenic Scott Panetti wore the 

garish costume of a dime-store cowboy as he represented himself at trial for the 

capital murder of his parents-in-law. Believing that God had cured him of 

schizophrenia, Mr. Panetti rejected a plea offer of life in prison and raised an 

insanity defense. He presented no testimony from mental health experts who could 

opine on his sanity at the time of the crime, and called as many veterinarians to the 

witness stand as he did treating physicians.  During the trial, Mr. Panetti engaged in 

bizarre, incoherent and frightening behavior. After a trial that courtroom observers 

decried as a farce, on September 22, 1995, as Mr. Panetti sat at counsel table 

costumed as a cowboy, the court sentenced him to death.  
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At the time of his trial, Scott Panetti had been suffering from the debilitating 

symptoms of serious mental illness for at least seventeen years. He was first 

diagnosed with schizophrenia and schizoaffective disorder in 1978, and in the years 

between his initial diagnosis and his 1992 arrest, his illness led to more than a dozen 

hospital admissions (several of them involuntary).  In the nearly twenty years since 

he was sentenced to death on September 22, 1995, the symptoms of his mental illness 

have continued unabated, leading to extended litigation concerned with Mr. Panetti’s 

competence to be executed.  Review of Mr. Panetti’s pre-arrest history of mental 

illness, the manifestations of his mental illness during his trial, and the observations 

of the courts concerning his mental illness in the course of litigation focused on his 

competence to be executed, leaves no doubt that Mr. Panetti suffers from severe 

mental illness.1 

1. Mr. Panetti’s history of severe mental illness 
preceded his arrest for capital murder. 

 
 Mr. Panetti was first diagnosed with schizophrenia in 1978 at Brooke Army 

Medical Center, while hospitalized for treatment of extensive electrical burns 

suffered during work as an electrical lineman. A neurological evaluation following 

admission to the burn unit concluded that Mr. Panetti evidenced signs of early 

schizophrenia; although doctors noted that he had not yet decompensated, Mr. 

                                                

1 The history of Mr. Panetti’s mental illness has been considered by this Court in the past. See, e.g., 
Panetti v. Quarterman, 551 U.S. 930, 956 (2007) (“There is . . . much in the record to support the 
conclusion that petitioner suffers from severe delusions.”). 
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Panetti reported “seeing flashes of red light,” sometimes “confus[ed] his voice with 

that of others,” and displayed “flight of ideas.”  His physician recommended 

“continued psychiatric follow-up” after discharge.  See Panetti v. Quarterman, 2008 

WL 2338498, at *3-*4 (W.D. Tex. 2008).  Scott Panetti was just 20 years old at the 

time, and has been severely mentally ill ever since.  

 Physicians treating Mr. Panetti in the years following this initial diagnosis of 

schizophrenia have concurred that Mr. Panetti suffered from serious mental illness—

typically labelled schizophrenia or schizo-affective disorder—and have consistently 

noted the presence of fixed delusions, paranoia, psychosis and other symptoms of 

serious mental illness.  

For example, in 1981 while Mr. Panetti was treated under an order of 

involuntary commitment to the psychiatric ward of Kerrville State Hospital, doctors 

noted that Mr. Panetti had been “aggressive, delusional, and paranoid” prior to his 

commitment and that he displayed grandiose and paranoid ideation on admission, 

and “wanted[ed] to be the best cowboy around.”  Id. at *4. On April 1, 1986, Mr. 

Panetti was admitted to the Starlite Village Hospital and placed on an antipsychotic 

drug regimen after being deemed psychotic on admission. Id. at *5.  On April 17, 

1986, however, Mr. Panetti left the hospital against medical advice while still 

actively psychotic, only to return the next day. On readmission, hospital notes 

indicated that his “thought processes remained . . . psychotic.”  Id.  On April 22, 1986, 

Mr. Panetti was again discharged against medical advice.  Id.  
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In May 1986, Mr. Panetti’s first wife, Jane I. Panetti, observed that his mental 

illness seemed to be worsening and that he seemed to exhibit hallucinations and deep 

paranoia.  App. B1.  Believing that the devil possessed their home, Mr. Panetti nailed 

the curtains shut, buried household furniture in their backyard, and conducted an 

elaborate exorcism of the devil from their house that involved spraying water over 

the remaining furniture and valuables that he had not buried.  Id.  After observing 

these worrying symptoms, Mr. Panetti’s first wife sought to have him involuntarily 

committed.2 

Upon readmission to Starlite Hospital on May 12, 1986, doctors again 

diagnosed Mr. Panetti with schizophrenia.  From Starlite Village, doctors transferred 

Mr. Panetti to the Kerrville State Hospital, and Waco Veteran’s Hospital. At each 

hospital, doctors again diagnosed Mr. Panetti as schizophrenic, and at Waco 

Veteran’s Hospital, doctors prescribed antipsychotic medication.  App. C2; Panetti, 

2008 WL 2338498, at *5. Treatment notes indicate that Mr. Panetti spoke 

                                                

2 As Jane Panetti related in an affidavit in support of her request to have him involuntarily 
committed: 

 
My husband . . . has over the last two months been experiencing hallucinations and 
has been generally out of touch with reality.  He became very paranoid and was always 
thinking that someone was watching him from the creek in our backyard.  He would 
sit on the porch all day to keep watch.  The paranoia has continued to the present.  
After our baby was born in March, he became obsessed with the idea that the devil 
was in our house.  He finally had a ceremony to get rid of the devil during what he 
called the “devil’s birthday.”  He buried many valuables next to the house and stacked 
other furnishings and valuables above the ground which he washed with water.  He 
would stay up during the night and “make magic with the lights.”  He claims that he 
saw the devil on a wall and cut the devil with a knife and that blood had run out on 
him. 
 

App. B1–B2. 
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incoherently and manifested active hallucinations, such as having killed the devil 

and exorcised his home.  App. C2. 

 After being discharged from Waco Veteran’s Hospital, Mr. Panetti separated 

from his first wife and moved to Wisconsin, where, in short order, he received 

psychiatric treatment from at least three different facilities.  Doctors at one hospital 

diagnosed Mr. Panetti with schizophrenia. Id. at *6. At a second, doctors diagnosed 

Mr. Panetti with major depression with psychotic features, brain dysfunction, 

delusions, auditory hallucinations and homicidal ideation towards his family. Id. At a 

third, mental health professionals noted his suicidal ideation.  Id. at *7. 

Soon after, however, Mr. Panetti moved back to Texas and was admitted once 

again to Starlite Village for psychiatric treatment.  On October 5, 1986, the physician 

examining Mr. Panetti reported that he was “psychotic, and most likely had been for 

years” and noted, “[t]here is no doubt in my mind that he is delusional and that at 

this point he is unable to have any realistic orientation towards his own situation. . . . 

I’m also sure that he is unable to function in any form or fashion at this point.”  43 

CR 111-13.3  From Starlite Village Hospital, Mr. Panetti was transferred to Kerrville 

Veterans Hospital where he was diagnosed with schizoaffective disorder and 

remained under care from October 16, 1986 until December 11, 1986.  Id. at *7. 

                                                

3 Citations to the clerk’s record of the capital murder trial and competency-to-stand-trial proceedings 
are noted as “__ CR __.”  Citations to the reporter’s record of the capital murder trial and the 
competency-to-stand-trial proceedings are noted as “__ RR __.”  
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Due to his severe mental illness, Mr. Panetti qualified for a monthly disability 

benefit from the Social Security Administration (SSA).  To determine the extent of 

Mr. Panetti’s disability, the SSA conducted its own, independent psychiatric 

examination in 1988.  The psychiatrist working for the SSA concluded that Mr. 

Panetti suffered from schizophrenia and was incompetent to manage his own affairs: 

In summary, this patient’s major problem is a schizophrenic process.  
He has severe thought disturbance, restricted affect and what appears 
to be a significant isolation and inability to live except in a very 
marginal supported structure.  This examiner feels that he is unable to 
care for himself, unable to sustain any type of significant interpersonal 
relationships, interests or activity levels and his pace and concentration 
is [sic] severely disturbed by his psychotic thought processes.  His 
prognosis would appear quite poor for the future due to the longevity of 
his psychosis with little improvement.   
 

App. D2.    
 

 In 1990, two years before the crime, Mr. Panetti was again involuntarily 

committed to the Kerrville State Hospital for homicidal behavior after he began 

swinging a cavalry sword around the house and threatening to kill his second wife 

Sonja Alvarado, their baby, Ms. Alvarado’s father Joe, and himself by burning down 

the house.  He called himself “Sergeant Iron Horse,” and related that he thought 

local citizens were plotting against him.  Panetti, 2008 WL 2338498, at *8.  In July 

1991, Mr. Panetti was hospitalized at the Kerrville V.A. Medical Center and found to 

be suffering from delusions of grandiosity and psychotic religiosity—and was 

noncompliant with medication.  The possible presence of three alternative 

personalities was also noted.  App. C2. 
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In the midst of these severe mental health problems, Mr. Panetti and his 

second wife, Sonja Alvarado, separated. She took their three-year-old daughter and 

began living with her parents after Mr. Panetti had threatened and hit her.  31 RR 

60–62.  At that time, Mr. Panetti had not been taking his antipsychotic medication 

regularly or continuing his follow-up care at the Kerrville V.A. Medical Center.  See 

37 RR 1552. 

On September 8, 1992, Mr. Panetti shaved his head, dressed in camouflage 

combat fatigues, armed himself with a sawed-off shotgun and a deer rifle, and went 

to the home of his parents-in-law, Joe and Amanda Alvarado.  He shot them at close 

range in front of his wife and daughter.  37 RR 1544–46.  He then took his wife and 

daughter to the bunkhouse where he had been living.  37 RR 1547.  He eventually 

released them unharmed and, after a lengthy standoff with the police, Mr. Panetti 

changed into a suit and surrendered to police.  37 RR 1548–51. 

2. Mr. Panetti’s severe mental illness was manifest 
throughout the trial. 
 

Based on Mr. Panetti’s longstanding history of mental illness, the trial judge 

ordered a competency trial.  The first ended in a mistrial after the jury deadlocked; in 

the second, the jury found Mr. Panetti competent after hearing much of the same 

evidence.  While Mr. Panetti’s competency was contested, his serious mental illness 

was never in dispute.  The court-ordered psychiatrist, Dr. E. Lee Simes, reported that 

Mr. Panetti did not know what year it was or who the President was; had some 

looseness and tangentiality in his though processes; admitted to both auditory and 
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visual hallucinations, including seeing Jesus in his jail cell; related chronic delusions 

marked by religiosity; appeared to have “an odd fragmentation of his personality in 

describing himself as several different people”; and suffered from “obvious mental 

difficulties.”  37 RR 1429, 1430.  Another forensic psychiatrist, Dr. Richard Coons, 

concurred with the diagnosis of schizophrenia, noted that Mr. Panetti hears voices 

that have “particular religious significance” and others that are “more precise and 

commanding.”  13 RR 65.  He further noted that Mr. Panetti decompensates under 

stress, causing his thinking to become even more tangential, circumstantial and 

inefficient.  13 RR 61–64.  As an example of Mr. Panetti’s disorganized thinking as 

displayed during his forensic evaluation, Dr. Coons testified that Mr. Panetti: 

began to talk about scripture and then he began, with no prompting 
from me, no interjection from me whatsoever, he went from scripture to 
being in jail in Bell County to the way prisoners look, to the Waco 
Veterans Administration Hospital.  He described patients.  He talked 
about lightning, talked about having been drowned a couple of times, 
the Lord wants me to help a person, talked about the meaning of life, 
suicidal thoughts, his mother’s prayers, so much to be thankful for, 
problem marriages, women he’s dated, rodeo, drinking, tequila in old 
Mexico, the YO Ranch, his battle with the bottle, a mescal dream of a 
bottle with worms in it, dope dealer sitting in the courtroom, Luke, 
Chapter 13 Verse 33, new saddle, boots, boot maker is dead, hobbles for 
a horse, an old piece of cotton rope and riding with a lead shank. 
 

13 RR 63–64.  

At the time of these competency evaluations, where his mental illness was 

floridly apparent, Mr. Panetti was taking antipsychotic medication.  Doctors 

prescribed antipsychotic medication at such high doses that, as the Supreme Court 

later noted, it “would be difficult for a person not suffering from extreme psychosis 
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even to tolerate.”  Panetti v. Quarterman, 551 U.S. 930, 936 (2007).  In the opinion of 

both of the forensic psychiatrists who testified during the competency trials, Mr. 

Panetti’s condition would deteriorate without medication, see 9 RR 279, 13 RR 69–71; 

as Dr. Coons warned, Mr. Panetti would be “very psychotic,” “tremendously 

paranoid,” and even “more delusional” without medication.  13 RR 71. 

Seven months after being found competent to stand trial while being heavily 

medicated, Mr. Panetti experienced an “April Fool’s Day revelation” that God had 

cured his schizophrenia, and he refused to take any more antipsychotic medication. 

15 RR 9.  Unmedicated, Mr. Panetti sought to fire his appointed attorneys and 

represent himself at trial.  The court conducted a self-representation hearing and 

engaged Mr. Panetti in an extended colloquy about the name of the personality with 

which Mr. Panetti needed to sign a waiver of counsel form: 

MR. PANETTI:  Well, Your Honor, I’m a member of the Native 
American Church and under the laws and my religious beliefs, my 
signature – my legal signature has changed to where it is as Scott Louis 
Panetti.  My Native American name is Wounded Sunbird, formerly He 
Who Never Cries.  I will spare you the history of that, but I must ask 
permission to sign as that, sir. 
 
THE COURT:  I’m going to require you to sign it in the name Scott 
Louis Panetti.  If you want to put underneath that what you’re also 
known as, AKA, feel free to put in there your – the name you also go by, 
but in this case we have already had arraignment and you are known as 
Scott Louis Panetti and you told me on the record that that’s what you 
were known as and then you told me that you were known as, I think, 
Will James back at the time that we did this. 
 
MR. PANETTI:  Your Honor, Will James I and II.  Will James, the 
Montana Will James, the artist and the poet; the Texas Will James, the 
preacher, Wounded Sunbird, Sergeant Iron Horse, but that’s all.  
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15 RR 20–21.  After hearing this colloquy, the District Attorney objected to allowing 

Mr. Panetti to represent himself.  15 RR 23–24 (“I wasn’t certain what position we 

would take coming in, but actually, after hearing this, I’m not sure it would be 

appropriate . . . .  We’re concerned about protecting the Defendant’s rights.”).  The 

trial court, however, found that Mr. Panetti had properly waived his right to counsel.  

15 RR 7. 

The trial that followed had the atmosphere of a “circus” and “was not pretty.”  

Panetti, 2008 WL 2338498, at *12.  Mr. Panetti wore a cowboy costume that recalled 

old TV westerns and dime-store novels.4 His conduct during trial has been charitably 

described as “bizarre,” “scary,” and “trance-like,” and it resulted in a trial that was 

“truly a judicial farce, and a mockery of self-representation.”  Panetti, 551 U.S. at 

936. 

Mr. Panetti raised a defense of not guilty by reason of insanity.  He told the 

jury in his opening statement that only an insane person could prove insanity.  31 RR 

                                                

4 Standby counsel Scott Monroe described Mr. Panetti’s appearance: 

Scott dressed in a “Tom Mix” style costume like an old TV western.  Scott wore his hat 
in Court.  He had pants that looked like leather suede tucked into his cowboy boots.  
He wore a cowboy style shirt with a bandana.  The shirt was the double fold over type 
western shirt.  One shirt was green, the other was burgundy.  Scott wore a big cowboy 
hat that hung on a string over his back.  It was a joke.  It was like out of a dime store 
novel. 

 
App. F5; see also Affidavit of Jessica McBride, App. G2 (“Scott dressed in a 1920s era cowboy 
style.  It looked idiotic.  He wore a large hat and a huge bandana.  He wore weird boots with 
stirrups, the pants were tucked in at the calf . . . . He looked like a clown.  I had a feeling that 
Scott had no perception how he was coming across.  He was very narcissistic.  He was totally 
unable to see the effect.”).  
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29.  Mr. Panetti made bizarre and inappropriate statements to the jury; went on 

irrelevant, irrational, and illogical reveries; exhibited sudden flights of ideas; asked 

questions that were incomprehensible or burdened with excessive and extraneous 

detail; rambled incessantly; perseverated; recited senseless, fragmented aphorisms 

and anecdotes; badgered the judge, the prosecuting attorney, and witnesses; and was 

unable to control his behavior despite the judge’s repeated efforts. 

For example, during voir dire, after asking one juror whether he had any 

“Indian blood,” he followed up with the following nonsensical questioning: 

MR. PANETTI:  Well, let’s say another hypothetical situation.  There’s a 
cavalry officer and in his zeal to do his duty at Wounded Elbow, he shot 
down some armed, but a lot of unarmed Injuns.  I use the word Injun no 
derogatory, just because India is India and some Injun people I know 
like Injun better than Indian.  In other words, he was a bad hombre, 
this cavalry officer, and killed a lot of women and kids, and well, 
because you said you don’t know, let me put—could you feel in your 
mind that you could acquit the Ayatollah Khomeini after killing a lot of 
American citizens because they found him insane? 
 
JUROR:  I don’t understand where—what you’re trying to get to. 
 
MR. PANETTI:  Well, I’m asking you a pretty simple straight-up, simple 
question and I didn’t want to go into this.  I just wanted to read your 
questionnaire, but it seems like you’re kind of sidestepping some pretty 
simple questions. 
 
JUROR:  Not that I’m sidestepping.  I’m just not understanding what 
you’re trying to ask me. 
 

29 RR 1250.  On another occasion during voir dire, Mr. Panetti flipped a coin to 

decide whether to strike a prospective juror.  23 RR 241. 
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Mr. Panetti asked the trial court to issue over 200 subpoenas, including ones 

for John F. Kennedy, the Pope, and Jesus.  See App. E (subpoena of Jesus); 36 RR 

1207 (“I didn’t want to go subpoena crazy and I turned the Pope loose and J.F.K. and 

I never subpoenaed them, but Jesus Christ, he doesn’t need a subpoena.  He’s right 

here with me, and we’ll get into that.”); Ralph Winingham, Jesus Subpoena Dropped 

at Trial, San Antonio Express News, Aug. 24, 1995) (“Panetti had originally wanted 

to subpoena ‘Jesus’ in Heaven to testify, but he dropped the name from the final list 

of witnesses, which he shortened at the court’s urging.”).  

Mr. Panetti called 43 witnesses in his defense over the course of seven days.  

Among these witnesses were a veterinarian who testified about the circumstances 

under which he put Mr. Panetti’s dog to sleep, 36 RR 1220–21, and Mr. Panetti’s 

alternative personality, “Sarge.”  27 RR 1554.   

For five hours (comprising 124 pages of the court reporter’s transcript), Mr. 

Panetti aggressively cross-examined Sonja Alvarado, his former wife who had 

witnessed the murder of her parents.  31 RR 103–233; App. G3 (Affidavit of Jessica 

McBride). Throughout his lengthy cross-examination, Mr. Panetti appeared 

remorseless, continually arguing with Ms. Alvarado and relentlessly pursuing the 

same line of questions to the point of perseveration.  In particular, he returned again 

and again to quibble with her over the gruesome details of the crime: 

MR. PANETTI: And you remember me having a verbal discussion about 
why I’m going to shoot my mom and dad, telling them why?  You 
remember me standing there before I shot them when I was a boom, 
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boom, that it was a boom and then a verbal, lengthy discussion about 
protective orders and –  

 
MS. ALVARADO: It wasn’t that long.  You just said what they told you 
and the last words.  That was it. 

 
MR. PANETTI: Do you think that there – between the boom, boom, that 
there wasn’t no talking, maybe? 

 
MS. ALVARADO: You were talking.  We were not talking.  I was crying 
and begging, but my parents were not saying a word. 

 
31 RR 189. 

 
MR. PANETTI: You said there was some verbal, but you said there was 
just a boom, boom? 

 
MS. ALVARADO: You said what you had to say, and then you shot and 
then the same thing with my mom, and it didn’t take long. 

 
MR. PANETTI: Bomb, boom, boom, “God bless you.”, boom, boom, “You 
filed a protection order on me, and I’m here to say it’s your day for 
demise, and because I helped you pour your . . .”, and so this long-
winded spiel.  In other words, a boom, boom don’t leave no time for 
talking, and I don’t remember no speeches. 

 
Id. at 206. 

 
MR. PANETTI: And it was a step, so after I shot, instead of the boom-
boom, there was a move into the room, other, and then a boom? 

 
MS. ALVARADO: Just one step. 

 
MR. PANETTI: From here to your dad? 

 
MS. ALVARADO: No, you weren’t over there.  You were in front of my 
dad.  This is—  

 
MR. PANETTI: Well, instead of boom, boom, it was a boom, a verbal 
exchange? 

 
MS. ALVARADO: It didn’t take you long to say what you had to say. 
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MR. PANETTI: I stepped in the other room. 

 
DISTRICT ATTORNEY: Your Honor, I object.  It is just badgering.  We 
have heard this fifteen times. 

 
THE COURT: I’m going to sustain the objection.  Let’s move on to 
something else, Mr. Panetti.  We’ve covered this enough. 

 
31 RR 207. 
 

MR. PANETTI: So you don’t remember where Birdie was exactly, but 
that I didn’t have her in my arms or she was standing right by me? 

 
MS. ALVARADO: She was standing by me—  

 
THE COURT: Mr. Panetti— 

 
MS. ALVARADO: —sitting by me. 

 
THE COURT: Mr. Panetti, do you have some questions about another 
subject?  I don’t want to hear anymore about where she thinks 
everybody was standing in the house.  We’ve covered that, and if you 
don’t have anything new we haven’t covered yet, then we need to go to 
another witness.  Do you have something else to ask this witness that 
we haven’t covered already? 

 
MR. PANETTI: Your Honor, beg your pardon, but about Birdie sitting 
down, about Birdie, where everybody was, the pictures and later on in 
the case, all that will—so I don’t mean to be—but I just wanted the jury 
to see what happened, not that I’m saying what I’m saying what 
happened, but what – when I find discrepancies of not knowing where 
Birdie is, but then knowing where Birdie is or that she’s sitting or 
standing or that in recoil or that splatterings or it just don’t add up. 
 

31 RR 211–12.   

In questioning other witnesses, Mr. Panetti became fixated on irrelevant 

details, such as belt buckles: 
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THE COURT:  Mr. Panetti, at this time I don’t see how the belt buckle 
is relevant to any issue this jury is going to determine and so if you can’t 
explain the relevance to me, I’m going to sustain the objection.  Can you 
explain to me how the belt buckle is relevant to any issue in this case? 
 
MR. PANETTI:  Yes, I can, Your Honor.  It has to do with jailhouse 
religion.  It has to do what some men would do for a belt buckle.  It has 
to do with the difference between a rodeo hand and a buckaroo poet.  It 
has to do with my whole outlook and this will come up, God forbid, in 
the punishment stage. 
 
Before religion, when you got religion, prior religion, church member, 
I’m going to have witnesses from the church come in and Chaplain Bob 
got on his knees and read that buckle, Ranger Cummings, read this 
buckle and people go out of their way.  At rodeos cowboys make sure 
they look at your buckle without you looking at it. 
 

33 RR 755–56. 
 

Mr. Panetti testified on his own behalf during the guilt-innocence stage of the 

trial and proceeded to tell his life story in excessive, meandering detail, including: his 

birth, his mother’s milk sickness, his parents’ fighting, his near-drowning, his clothes 

and haircut, his tattoo, a horse flipping over on him and his castrating that horse 

later, working with his father, farming, receiving military fatigues after his uncle 

returned from Vietnam, a school play, a girlfriend who got him into rodeo, his sexual 

experiences, his job as an artificial insemination technician for cattle, drinking, 

smoking marijuana, horses his family owned when he was growing up, riding a 

minibike, watching his friend who was a diabetic injecting insulin, his girlfriend’s 

abortion, being a cowboy and bull rider, an automobile accident he was in, going into 

the Navy, intelligence training, being drugged with LSD and PCP in the Navy by a 

fellow soldier, his brother’s wedding, taking cocaine with a nurse after leaving the 
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Navy, talking with a man who worked for Frederick’s of Hollywood who wanted him 

to model lingerie, his marriages, his near-electrocution, killing a rattlesnake, being 

an extra in a movie, attending cosmetology school and cutting his sister’s hair, 

accidentally being shot in the leg, and seeing the devil.  37 RR 1447–1556.  The judge 

admonished Mr. Panetti about the relevance of this testimony: 

Mr. Panetti, for the last 35 minutes we have been listening to Navy 
stories that I do not deem relevant.  I am not going to let you ramble 
and tell the jury your life story.  I wouldn’t let the State have a witness 
on and just ramble and tell his life story.  I’m going to insist that you get 
to issues that you think this jury can use in making their determination 
of whether or not you’re guilty or innocent of the charges against you. 
 

37 RR 1478. 

After a “long pause” noted in the record, Mr. Panetti assumed the personality 

of “Sarge” and testified about the crime: 

MR. PANETTI:  Sarge, I’m Sarge and I woke up.  I’m Sarge and I woke 
up and I looked in that mirror.  I didn’t like what I seen and I needed a 
haircut and that ain’t a rag haircut.  You need a haircut, and get it all 
off.  Put on your uniform.  Put on your web gear.  There is a shotgun; 
knock the barrel off it.  Get your web gear, your boots and grab Scott’s 
30.06.  Scott – Sarge, you – why are you cutting your hair?  Get it all off.  
Put on your web gear.  Scott, what did Sarge do?  Sarge did.  Boots, 
jeans, unorthodox, special forces, not a Seal, a Navy commando.  Sarge, 
Navy commando, web gear, no machete.  Why the 30.06?  It’s Scott’s.  
Comfortable, arms, shotgun, Ernie’s, Ernie’s. 
 
I’m not going to explain from Scott’s viewpoint what Sarge did.  This is 
what Sarge did, Sarge woke up, cut off Scott’s hair.  Sarge suited up.  
Shells, canteen, pouch, 30.06, tropical hat, tropical top, bunkhouse, fast, 
haircut fast, suited up fast, boom, ready fast, fast, haircut, web gear, 
top, bush hat, boots, out the door, in the Jeep, driving, wife, the bridge.  
Why is it taking so long?  In front of Joe and Amanda’s house.  Why?  
Canteen, canteen.  Back of the house.  Scott, 30.06, left hand, shotgun 
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right hand, canteen right arm, tap, tap, tap.  Shotgun comes apart.  
Shotgun, why? 
 
Set down canteen, set down shotgun 30.06, can’t drop it.  What do you 
have guns for?  What are you doing there? 
 
Sarge, everything fast.  Everything fast.  Everything slow.  Tapped on 
the window, shattered window.  Sonja screams, runs, follow her.  She 
runs out, out the front, knife, Birdie, Birdie.  Where is Birdie?  Pick her 
up.  She’s in bed. 
 
Sarge, Sonja ran in the house, locked the door.  Sarge shot the lock off 
the door, walked in.  Birdie?  Where’s Birdie?  Sonja, Joe, Amanda side 
by side.  Where’s Birdie?  Clutching me, my leg?  Where’s Birdie?  
Asleep?  No. 
 
Joe, Joe, Amanda, no talking, no words, knife, Sarge knife, threatened, 
scared, fight, no.  Sarge shoots, CC.  Sarge turns, shoots, boom, boom.  
Where is Amanda?  Mom is dead.  Joe look up.  No.  Where’s Birdie?  
Sonja bedroom.  Birdie.   Joe.  Where’s Amanda?  Sarge, Sarge, left a 
bullet.  Scott, what?  Scott, what did you see Sarge do? 
 
Fall.  Sonja, Joe, Amanda, kitchen.  Joe bayonet, not attacking.  Sarge 
not afraid, not threatened.  Sarge not angry, not mad.  Sarge, boom, 
boom.  Sarge, boom, boom, boom, boom.  Sarge, boom, boom. 
 
Sarge is gone.  No more Sarge.  Sonja and Birdie.  Birdie and Sonja.  
Joe, Amanda lying kitchen, here, there, blood.  No, leave.  Scott, 
remember exactly what Sarge did.  Shot the lock.  Walked in the 
kitchen.  Sonja, where’s Birdie?  Sonja here.  Joe, bayonet, door, 
Amanda.  Boom, boom, blood, blood. 
 
Demons.  Ha, ha, ha, ha, oh, Lord, oh, you. 
 
THE COURT:  Mr. Panetti, let’s stop. 
 

37 RR 1544–46. 

Mr. Panetti delivered an incoherent closing argument at the guilt-innocence 

phase: 
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Ladies and gentlemen of the jury, I think that State will have more than 
a few comments, judging by the time allowed to respond to mine.  
Briefly, in 45 minutes you might wonder a little bit about when I 
testified, and Scott and Sarge and who talked and who talked about who 
and who talked about what and in light of Dr. Simes not being here, he 
did leave this letter and it will explain that and it has something to do 
about me showing you the tattoo and introduce you to Will, and I don’t 
tell you Texas Will and Chaplain or Montana Will and go into that, and 
the evidence will, if you read that, look over that, might explain that.  I 
wish you not to mistake charisma for sanity.  Charisma is by definition 
a spiritual gift. 
 
Briefly touching on just a few of the – demon dabbling is my 
understanding just a nonphysical being hostile to humans and God, 
caused by bad influences and disease, mental distress on human beings. 
 

38 RR 1645–46. 

During the punishment phase, Mr. Panetti called only one witness, his 

standby counsel, before delivering an unintelligible punishment phase closing 

argument: 

You know, just to touch on the spat and wasn’t cuffed, but I was bronc 
and Sheriff Kaiser and I had a talk, well, of the fact that I’m no longer 
American citizen, and because of my buckaroo case.  I believe city people 
love horses, too, and I don’t consider myself anything above or below 
anyone, but I do consider myself me, and when I made my last 
confession at Veterans Hospital to Father De la Garza, I wasn’t 
Catholic. 
 

39 RR 85.  On September 22, 1995, after hearing closing arguments, the jury 

returned a verdict of “yes” as to the special issue of future dangerousness, and “no” 

on the mitigation special issue.  Mr. Panetti was sentenced to death the same day.  7 

CR 1033–38. 
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Throughout the trial, Mr. Panetti’s behavior had a damaging effect on some of 

the jurors—an effect that Mr. Panetti, through the lenses of his mental illness, could 

little perceive.  His standby counsel Scott Monroe later described the scene in the 

courtroom when Mr. Panetti testified in the third-person as “Sarge” about the details 

of the crime: 

Scott was pointing his hand out across the jury box like he was shooting 
as he recited “Boom, Boom, Boom.”  Scott’s head was down as he spoke 
while he pointed at the jury with the booms.  He could not see the 
reaction of the Jury.  The Jury was visibly upset by the pointing 
demonstration.  I had seen the Jurors who were sitting closest to Scott 
move away when he sat down.  Now he was blindly pointing at the panel 
while he spoke of “Sarge shooting Joe and Amanda Alvarado.”  This was 
a show of a mentally incompetent man and did more to give him the 
death penalty than any other event in trial.  
 

App. F4.  After the trial Mr. Monroe spoke to two trial jurors who related that Mr. 

Panetti “would not have received the death penalty if the case had been handled 

differently . . . . [T]hey were . . . scared to death of [Mr. Panetti] . . . and were fearful 

that somehow, someway [Mr. Panetti] might get out of prison.”  App. F6.  Similarly 

another courtroom observer, S. Preston Douglass, Jr., Mr. Panetti’s former attorney, 

whom he called as a witness, later described a conversation that he had with a juror 

after the trial concluded: “[One juror] told me that the goofy things that Scott said 

and did scared the jury.  They knew he had a long term mental history, but because 

he scared them they voted for death.”  App. H2. 
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3. Mr. Panetti’s mental health condition has 
deteriorated since his 1995 trial, as observed by 
courts considering competency. 
 

At the time of his trial, Mr. Panetti had remained unmedicated for over five 

months.  With one brief exception, Mr. Panetti has remained unmedicated 

throughout the ensuing nineteen years.  See, e.g., Panetti, 551 U.S. at 937.  According 

to the consensus of the testifying psychiatric experts, “failing to take this medication 

tends to exacerbate the underlying mental dysfunction.” Id. 

Just two months after Mr. Panetti’s death sentence, and after Mr. Panetti had 

been unmedicated for approximately seven months, the same trial court that found 

him competent to stand trial and represent himself, declared Mr. Panetti 

incompetent to waive the appointment of state habeas counsel.  43 RR 6–9.  The 

court engaged in the following colloquy with Mr. Panetti, after he asked for time with 

the proper medication to make a rational decision:     

THE COURT:  Do you feel like anybody is forcing you to represent 
yourself? 
 
MR. PANETTI:  Yes. 
 
THE COURT:  And who?  Who is forcing you to represent yourself? 
 
MR. PANETTI:  Part of my schizophrenic condition could be termed a 
sense of personal warfare within one’s self.  At this time, making a 
decision of this magnitude, I find very difficult. 

 
THE COURT:  Alright, so your request is that I not appoint you an 
attorney for writ of habeas corpus purposes? 

 
MR. PANETTI:  At this time, in the untreated state that I’m in, I don’t 
feel competent to make that choice. 
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43 RR 7–8.  The judge agreed with Mr. Panetti and found that “a waiver would not be 

voluntary and intelligently made at this time.”  43 RR 9.   Soon thereafter, Mr. 

Panetti wrote to the trial court that he wished to waive his right to direct appeal.  

The judge denied his request and appointed an attorney to represent him on direct 

appeal. 

Because of Mr. Panetti’s severe and longstanding mental illness, courts have 

repeatedly been called upon to determine Mr. Panetti’s competency to be executed 

under Ford v. Wainwright, 477 U.S. 399 (1986). See, e.g., Panetti v. Dretke, 401 F. 

Supp.2d 702 (W.D. Tex. 2004); Panetti v. Quarterman, 2008 WL 2338498.  While to 

date, courts have thus far found Mr. Panetti competent to be executed under Ford, 

courts have consistently noted the persistent and severe nature of Mr. Panetti’s 

mental illness. After conducting a Ford hearing, the district court observed the 

following in 2004 regarding Mr. Panetti’s mental illness: 

The expert witnesses, on both sides, seemed to agree Panetti suffers 
from some form of mental illness . . . . Certain facts may be regarded as 
established . . . . [T]he testimony of the witnesses, in sum, supports a 
finding that Mr. Panetti suffers from some form of mental illness, which 
some have diagnosed as a schizoaffective disorder.  His illness is 
significantly characterized, first, by tangentially and loose association, 
which means that his cognitive processes are impaired in such a way 
that, when he speaks, he often jumps from topic to topic for no apparent 
reason, and second, by grandiosity and a delusional belief system in 
which he believes himself to be persecuted for his religious activities 
and beliefs.  
 

Panetti v. Dretke, 401 F. Supp.2d 702, 707 (W.D. Tex. 2004).  Three years later, this 

Court likewise noted, “there is . . . much in the record to support the conclusion that 
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petitioner suffers from severe delusions,” Panetti, 551 U.S. at 956, while finding that 

Mr. Panetti had made a substantial showing of insanity.  Id. at 949. 

On remand following this Court’s ruling in Panetti v. Quarterman, the district 

court held another evidentiary hearing on Mr. Panetti’s competence. After hearing 

testimony and taking evidence, the district court observed: 

Panetti is seriously mentally ill. He has suffered from severe mental 
illness, aggravated by alcohol and substance abuse, since well before he 
murdered Joe and Amanda Alvarado.  He was under the influence of 
this severe mental illness when he killed the Alvarados as well as when 
he insisted on representing himself at trial. 
  

* * * 
 

Panetti’s deranged mental state may “wax and wane,” but it has 
continued to a significant degree throughout his incarceration and 
continues today. 

* * * 
 
It is not seriously disputable that Panetti suffers from paranoid 
delusions of some type, and these delusions may well have contributed 
to his murder of Joe and Amanda Alvarado. 

 
Panetti, 2008 WL 2338498, at *36. See also Ex Parte Panetti, WR-37,145-04, at 

*1 (Tex. Crim. App. November 26, 2014) (Price, J., dissenting) (noting Mr. 

Panetti’s “severe mental illness”). 

Just as Dr. Coons predicted in 1995 when he warned that Mr. Panetti would 

be “very psychotic,” “tremendously paranoid,” and even “more delusional” without 

medication, 13 RR 71, in 2007, after Mr. Panetti had been unmedicated for the better 

part of twelve years, this Court observed that “it appears . . . that [Mr. Panetti’s] 

condition has only worsened since the start of the trial,” Panetti, 551 U.S. at 937.  
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REASONS FOR GRANTING THE WRIT OF CERTIORARI 

THE “EVOLVING STANDARDS OF DECENCY THAT MARK THE 
PROGRESS OF A MATURING SOCIETY” UNDER THE EIGHTH AND 
FOURTEENTH AMENDMENTS FORBID THE EXECUTION OF THE 
SEVERELY MENTALLY ILL. 
 
 This Court should review this case to determine whether the imposition of the 

death penalty on offenders with severe mental illness5 offends contemporary 

standards of decency.  A growing consensus exists that offenders with severe mental 

illness should not be subject to execution.  Capital sentencing data, the universal 

opinion of mental health organizations, international practice, and polling data all 

                                                

5 The term ‟serious” or “severe” mental illness, as used in the mental health field, refers to disorders 
with psychotic or similar reality-distorting features that are accompanied by some functional 
impairment for which medication or hospitalization is often required.  According to the American 
Psychological Association: 
 

[Serious Mental Illness, or SMI] refers to disorders that carry certain diagnoses, such 
as schizophrenia, bipolar disorder, and major depression; that are relatively persistent 
(e.g., lasting at least a year); and that result in comparatively severe impairment in 
major areas of functioning, such as cognitive capabilities; disruption of normal 
developmental processes, especially in late adolescence; vocational capacity and social 
relationships.  The [Diagnostic and Statistical Manual] diagnoses most associated with 
SMI include schizophrenia, schizo-affective disorder, bipolar disorder and severe 
depression with or without psychotic features. 
 

American Psychological Association, Assessment and Treatment of Serious Mental Illness at 5 (2009), 
available at http://www.apa.org/practice/resources/smi-proficiency.pdf (last visited on November 15, 
2014).  Similarly, the National Institute of Mental Health and the U.S. Department of Health and 
Human Services define “serious mental illness” —as distinguished from the broader category “any 
mental illness”—as “a diagnosable mental, behavioral, or emotional disorder (excluding developmental 
and substance abuse disorders) of sufficient duration to meet diagnostic criteria within DSM-IV (APA, 
1994) that has resulted in serious functional impairment, which substantially interferes with or limits 
one or more major life activities.”  U.S. Department of Health and Human Services, “Results from the 
2012 National Survey on Drug Use and Health:  Mental Health Findings,” (2013) available at   
http://media.samhsa.gov/data/NSDUH/2k12MH_FindingsandDetTables/2K12MHF/NSDUHmhfr2012.
htm (last visited Nov. 15, 2014).  Mental illnesses that meet the diagnostic criterion for SMI are all 
generally associated in their acute state with hallucinations, delusions, disorganized thoughts, or 
significant disturbances in consciousness, perception of the environment, accurate interpretation of 
the environment, and memory. 
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indicate that a consensus has emerged against imposition of the death penalty on 

persons with severe mental illness.  Further, imposition of the death penalty on 

people with severe mental illness, as with people with intellectual disability, does not 

serve the two goals of deterrence and retribution because of their reduced moral 

culpability.  This Court should grant certiorari to determine whether the Eighth 

Amendment bars the execution of persons with severe mental illness.   

 This Court has said that the scope of the Eighth Amendment is not “static,” 

but instead “must draw its meaning from the evolving standards of decency that 

mark the progress of a maturing society.”  Trop v. Dulles, 356 U.S. 86, 101 (1958).  

Applying this principle, the Court has held that “evolving standards of decency” bar 

the execution of certain distinct classes of offenders either (1) because the death 

penalty would be “grossly out of proportion” to the severity of the crime,6 or (2) 

because the class of offenders categorically “lack the cognitive, volitional, and moral 

capacity to act with the degree of culpability associated with the death penalty.”7   

 To determine whether the death penalty would be disproportionate to a 

particular class of convicted defendants, this Court has attempted to look to 

“objective factors to the maximum possible extent.”  Harmelin v. Michigan, 501 U.S. 

957, 1000 (1991).  In most of its prior cases barring the death penalty, the Court has 
                                                

6 See, e.g., Coker v. Georgia, 433 U.S. 584 (1977) (death penalty disproportionate to the crime of rape of 
an adult woman); Enmund v. Florida, 458 U.S. 782 (1982) (death penalty disproportionate to non-
triggerman); Kennedy v. Louisiana, 554 U.S. 407 (2008) (death penalty disproportionate to the crime 
of rape of a child). 
7 Atkins v. Virginia, 536 U.S. 304 (2002) (persons with mental retardation); see Roper v. Simmons, 543 
U.S. 551 (2005) (juvenile offenders).  
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examined whether state legislative enactments indicate that a national consensus 

has emerged against imposition of the death penalty against a particular class of 

offenders.  However, the Court has also said that there are “measures of consensus 

other than legislation,” Kennedy, 554 U.S. at 433, such as “actual sentencing 

practices.”  Graham v. Florida, 560 U.S. 48, 62 (2010) (“Actual sentencing practices 

are an important part of the Country’s inquiry into consensus”).   

In Graham, the Court considered whether the Eighth Amendment barred 

imposition of a sentence of life without parole on a juvenile convicted of a non-

homicide offense.  Because 37 states, the District of Columbia, and the federal 

government all permitted sentences of life without parole for juvenile offenders under 

certain circumstances, the Court was unable to rely on the legislative “metric” to 

conclude that there was a national consensus against the sentencing practice.  Id.  

Nonetheless, the Court found a national consensus against this sentencing practice 

by examining how frequently juveniles convicted of non-homicide offenses were 

sentenced to life without parole.  The Court concluded that an “examination of actual 

sentencing practices in jurisdictions where the sentence in question is permitted by 

statute discloses a consensus against its use,” because imposition of life without 

parole sentences on juvenile offenders was “most infrequent.”  Id. 

A forthcoming empirical study of actual sentencing practices with respect to 

defendants determined to be “guilty but mentally ill” of death-eligible capital offenses 

demonstrates that a similar consensus has emerged against imposition of the death 
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penalty on defendants with severe mental illness.8  The study, by Professor Meredith 

Martin Rountree of Northwestern University School of Law, examines the incidence 

of death sentences imposed on defendants convicted of death-eligible offenses in 

states that have statutes providing for “guilty but mentally ill” (GBMI) pleas and 

verdicts.9  The GBMI statutes in these states allowed Professor Rountree to identify 

the subclass of defendants adjudicated GBMI of death-eligible offenses, and to 

examine how often the death sentence was actually imposed on defendants in this 

group.  Professor Rountree has so far identified 68 cases in which defendants were 

convicted of offenses that fall within the relevant State’s statutory requirements for 

death eligibility.  App. I at ¶6 (Declaration of Meredith Martin Rountree).  The study 

has found that death sentences were imposed in only 5 of 68 cases, a capital 

sentencing rate of 7.35 percent.10  Id. at ¶11.  In addition, Professor Rountree’s study 

                                                

8 Meredith Martin Rountree, Toward an Empirical Basis for Categorically Excluding Those with 
Severe Mental Illness from the Death Penalty, J. Crim. L. & Criminology (provisionally accepted for 
publication 2014).  See App. I (Declaration of Meredith Martin Rountree). 
9 Eleven current and former death penalty states have GBMI statutes.  The current death penalty 
states include Delaware, Georgia, Indiana, Kentucky, Montana, Pennsylvania, South Carolina, South 
Dakota, and Utah.  The two former death penalty states are Illinois and New Mexico.  While 
Pennsylvania has a GBMI statute, the Pennsylvania Supreme Court has held that the GBMI 
“defense” is not available at the guilt stage in a capital case, reasoning that “[t]he consideration of a 
possible verdict of guilty but mentally ill is a matter that would appropriately be rendered by a jury in 
a capital case during the sentencing phase as opposed to the guilty [sic] phase.”  Commonwealth v. 
Young, 572 A.2d 1217, 1227 (Pa. 1990).   The Court subsequently held that two statutory mitigating 
circumstances “allow the jury specifically to consider the defendant’s mental health in deciding 
whether to impose the death penalty.”  Commonwealth v. Stevens, 739 A.2d 507, 514–15 (Pa. 1999).  
Therefore, because Pennsylvania does not provide for GBMI verdicts in capital cases, Professor 
Rountree was not able to include Pennsylvania cases in her study.   
10 Professor Rountree has identified approximately 90 more GBMI cases that require further research 
to determine whether they met the criteria for death-eligibility as a matter of state law.  App. I at ¶9. 
Because of the substantial number of cases that remain to be investigated, the stated capital 
sentencing rate likely overestimates the frequency with which defendants found GBMI are sentenced 
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suggests a clear trend away from death-sentencing GBMI defendants.  Four of the 

five GBMI defendants sentenced to death had their sentences imposed in 1984, 1985, 

1986, and 1989.  Id. at ¶12.  The fifth one was imposed sometime between 1991 and 

1995.  Id.  Therefore, the last time a defendant adjudicated GBMI was sentenced to 

death was at least 20 years ago.  Id.  

Professor Rountree’s conclusions are consistent with other data indicating that 

the death penalty is rarely imposed on persons with severe mental illness, 

particularly relative to other non-mentally ill defendants.  For example, an 

examination of capital sentencing trials in New Jersey between 1990 and 2001 found 

that the death penalty was imposed in only 7.7% of the cases in which juries found 

the so-called “5d mitigating factor”—whether the “defendant’s capacity to appreciate 

the wrongfulness of his conduct or conform his conduct to the requirements of the law 

was significantly impaired as the result of mental disease or defect or intoxication, 

but not to a degree sufficient to constitute a defense to prosecution.”  State v. Nelson, 

173 N.J. 417, 483–85, 803 A.2d 1, 42–43 (2002) (Zazzali, J., concurring).  By 

comparison, the rate of jury-imposed death sentences on defendants where the “5d 

mitigating factor” was not found—i.e., where the defendant’s capacity to appreciate 

the wrongfulness of his conduct or conform his conduct to the requirements of the 

law” was not significantly impaired by mental disease or defect—was 42.6%.  In other 

words, the death-sentencing rate for the group of defendants found to be 
                                                                                                                                                          

to death.  If any of these as-yet-uncategorized offenses turns out to have been eligible for the death 
penalty, the capital sentencing rate on the class of GBMI defendants will diminish further.       
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“significantly impaired” due to mental disease or defect was six times lower than the 

rate for those who were not found to be significantly impaired.   

The infrequency with which the death penalty is imposed on the class of death-

eligible mentally ill defendants in GBMI death-penalty jurisdictions demonstrates 

that a consensus has emerged against imposition of the death penalty on mentally ill 

defendants.  In fact, the capital sentencing rate on death-eligible GBMI defendants is 

less than the capital sentencing rate that this Court cited in Coker v. Georgia, 433 

U.S. 584 (1977), as a basis to conclude that a consensus had emerged against 

imposition of the death penalty for the offense of rape.  See Coker, 433 U.S. at 596–97 

(noting that the death penalty was imposed in 6 of 63, or 9.5% of, death-eligible rape 

convictions in Georgia, and concluding from this data “that in the vast majority of 

[rape] cases, at least 9 out of 10, juries have not imposed the death sentence”).  

Other objective factors that influenced this Court’s decision in Atkins are also 

applicable to the severely mentally ill.  The opinion of mental health professionals 

urges some form of exception for such defendants.  Cf. Atkins, 536 U.S. at 316 

(examining the positions of leading professional organizations in support of a ban on 

the execution of the mentally retarded).  Nearly every major mental health 

association in the United States—including the American Psychiatric Association, 

the American Psychological Association, the National Mental Health Association, 

and the National Alliance for the Mentally Ill—has issued policy statements 

recommending an outright ban on the death penalty for offenders with severe brain 



32 
 

damage (dementia and traumatic brain injury),11 and a ban on the death penalty for 

offenders with severe mental illness whose condition diminishes their responsibility 

for their crimes.12  

Public opinion polls, though limited, also support an outright ban on the 

execution of the severely mentally ill.  Cf. Atkins, 536 U.S. at 316 n.21 (examining 

public opinion polls in support of a ban on the execution of the mentally retarded).  A 

May 2002 Gallup poll found that while 70% of respondents supported the death 

penalty in general, 75% opposed the death penalty for the mentally ill.13  

Significantly, a higher percentage of people in that Gallup poll opposed the death 

penalty for the mentally ill (75%) than for juveniles (69%),14 which is notable given 

                                                

11 Am. Psychiatric Ass’n, Position Statement on Death Sentences for Persons with Dementia or 
Traumatic Brain Injury (approved November 2005), APA Document Ref. No. 20058, available at 
http://www.psychiatry.org/advocacy--newsroom/position-statements (last visited Nov. 15, 2014) 
(recommending ban on execution of persons with dementia or traumatic brain injury whose 
impairments are similar to those with mental retardation); Am. Psychological Ass’n, Report of the 
Task Force on Mental Disability and the Death Penalty, available at 
http://www.apa.org/pubs/info/reports/mental-disability-and-death-enalty.pdf (last visited Nov. 15, 
2014) (same); Nat’l Mental Health Ass’n, Death Penalty and People with Mental Illness (approved 
June 11, 2006), available at http://www.nmha.org/go/position-statements/54 (last visited Nov. 15, 
2014) (same). 
12 Am. Psychiatric Ass’n, Diminished Responsibility in Capital Sentencing Position Statement 
(approved December 2004) APA Document Ref. No. 200406, available at 
http://www.psychiatry.org/advocacy--newsroom/position-statements (last visited Nov. 15, 2014) 
(recommending ban on execution of mentally ill defendants whose mental capacity was diminished at 
the time of their crime); Am. Psychological Ass’n, Report of the Task Force on Mental Disability and 
the Death Penalty, available at http://www.apa.org/pubs/info/reports/mental-disability-and-death-
penalty.pdf (last visited Nov. 15, 2014) (same); Nat’l Mental Health Ass’n, Death Penalty and People 
with Mental Illness (approved June 11, 2006), available at http:// www.nmha.org/go/position-
statements/54 (last visited Nov. 15, 2014) (same); Nat’l Alliance for the Mentally Ill, Public Policy 
Platform § 10.9:  Criminal Justice and Forensic Issues:  Death Penalty, available at 
http://www.nami.org/Template.cfm?Section=NAMI_Policy_Platform&Template=/ContentManagement
/ContentDisplay.cfm&ContentID=41302 (last visited Nov. 15, 2014) (same). 
13 See http://www.gallup.com/poll/1606/death-penalty.aspx.   
14 Id. 
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that the Court found a national consensus against imposition of the death penalty on 

juveniles nearly a decade ago.15  A 2009 poll of Californians found that although 66% 

of respondents expressed general support for the death penalty, 64% opposed 

sentencing severely mentally ill individuals to death.16  In 2007, a North Carolina 

poll found that 52% of people were against the use of the death penalty for murderers 

who had a severe mental illness or disability at the time of the commission of the 

crime, with only 30% in favor.17   

 Moreover, international law and opinion support the conclusion that the 

severely mentally ill should not be subject to execution.  When conducting the Eighth 

Amendment analysis, this Court has often looked to the laws, norms and practices of 

the international community in determining contemporary standards of decency.18  

                                                

15 See Roper v. Simmons, 543 U.S. 551 (2005). 
16 The California poll, conducted by the Survey Research Center at the University of Virginia, 
surveyed 800 people and had a margin of error of +/- 3.5 percent.  See Jennifer McNulty, New poll by 
UCSC professor reveals declining support for the death penalty (Sept. 1, 2009), available at 
http://news.ucsc.edu/2009/09/3168.html (last visited Nov. 15, 2014).  
17 The North Carolina poll, conducted by the private firm of Public Policy Polling, surveyed 574 people 
and had a margin of error of +/- 4.1 percent.  See Rob Schofield, Results Show that Voters are 
Supportive of Public, Humane Solutions in Mental Health and Affordable Housing (Apr. 9, 2007), 
available at http://www.ncpolicywatch.com/2007/04/09/nc-policy-watch-unveils-inaugural-
%E2%80%9Ccarolina-issues-poll%E2%80%9D/ (last visited Nov. 15, 2014). 
18 See Atkins, 536 U.S. at 316 n.21 (execution of mentally retarded offenders “overwhelmingly 
disapproved” within the international community); Thompson v. Oklahoma, 487 U.S. 815, 830–31 
(1988) (“The conclusion that it would offend civilized standards of decency to execute a person who was 
less than 16 years old at the time of his or her offense is consistent with the views that have been 
expressed by respected professional organizations, by other nations that share our Anglo-American 
heritage, and by the leading members of the Western European community.”); Enmund v. Florida, 458 
U.S. 782, 796 n.22 (1982) (death penalty for “felony murder has been abolished in England and India, 
severely restricted in Canada and a number of other Commonwealth countries, and is unknown in 
continental Europe”); Coker v. Georgia, 433 U.S. 584, 596 n.10 (1977) (noting that the Court previously 
examined “the climate of international opinion concerning the acceptability of a particular 
punishment.  It is thus not irrelevant here that out of 60 major nations in the world surveyed in 1965, 
only 3 retained the death penalty for rape where death did not ensue”) (citing United Nations, 
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The laws and norms of the international community prohibit the execution of not 

only the “insane,”19 or mentally incompetent, but also of the severely mentally ill.  

For example, in an annual series of resolutions urging full compliance with the 

Economic and Social Council Safeguards, the United Nations Commission on Human 

Rights has called on retentionist countries “[n]ot to impose the death penalty on a 

person suffering from any form of mental disorder or to execute any such person.”20  

In a recent report, the U.N. Special Rapporteur on Extrajudicial, Summary or 

Arbitrary Executions emphasized his concern “with the number of death sentences 

imposed and executions carried out” in the United States “in particular, in matters 

involving individuals who are alleged to suffer from mental illness.”21  The European 

Union has likewise declared that the execution of persons “suffering from any form of 

mental disorder . . . [is] contrary to internationally recognized human rights norms 

                                                                                                                                                          

Department of Economic and Social Affairs, Capital Punishment 40, 86 (1968)); Trop v. Dulles, 356 
U.S. at 100 (no support among the world’s nations for loss of statehood as punishment).  Referring to 
the history of the Eighth Amendment, Justice Blackmun remarked that “[t]he drafters of the 
Amendment were concerned, at root, with ‘the dignity of man,’ and understood that ‘evolving 
standards of decency’ should be measured, in part, against international norms.”  Harry Blackmun, 
The Supreme Court and the Law of Nations, 104 Yale L.J. 39, 45–46 (1994) (internal citations 
omitted).  Moreover, the Supreme Court has recently considered international human rights law as a 
reflection of the “values we share with a wider civilization.” Lawrence v. Texas, 539 U.S. 558, 576 
(2003) (citing decisions of the European Court of Human Rights in analysis of Due Process Clause 
requirements); see Grutter v. Bollinger, 539 U.S. 306, 344 (2003) (Ginsburg, J., concurring) (citing the 
Convention on the Elimination of All Forms of Racial Discrimination in affirmative action ruling); 
Thompson, 487 U.S. at 831 n.34 (citing the International Covenant on Civil and Political Rights and 
the American Convention on Human Rights in decision on the execution of juveniles). 
19 See, e.g., U.N. ECOSOC, Safeguards Guaranteeing Protection of the Rights of Those Facing the 
Death Penalty, para. 3, E.S.C. Res. 1984/50, U.N. Doc. E/1984/92, 1984 (the death penalty shall not be 
carried out on persons who have become insane). 
20 See, e.g., U.N. Comm’n on Human Rights Res. 2004/67, U.N. Doc. E/CN.4/RES/2004/67 (Apr. 21, 
2004); U.N. Comm’n on Human Rights Res. 1996/91, U.N. Doc. E/CN.4/RES/1996/91 (Apr. 28, 1999). 
21 Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, U.N. Doc. 
A/HRC/26/36/ADD.2 (June 2, 2014).   
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and neglect[s] the dignity and worth of the human person.”22  The prohibition on 

executing the severely mentally ill is thus an established norm of international law. 

Imposition of the death penalty on people with severe mental illness, as with 

people with intellectual disability, does not serve the two goals of deterrence and 

retribution because of their reduced moral culpability.  See Enmund v. Florida, 458 

U.S. 782, 798 (1982) (“Unless the death penalty when applied to those in [the 

defendant’s] position measurably contributes to one or both of these goals, it ‘is 

nothing more than the purposeless and needless imposition of pain and suffering,’ 

and hence an unconstitutional punishment.”).  The cognitive and behavioral 

impairments that characterize severe mental illness directly affect whether the 

defendant with mental illness is deterred by the prospect of the death penalty.  Just 

as people with intellectual disability will not be deterred from committing offenses 

because “it [is] less likely that they can process the information of the possibility of 

execution as a penalty and, as a result, control their conduct based upon that 

information,” Atkins, 536 U.S. at 320, someone with severe mental illness will not be 

deterred from committing an offense, because cognitive dysfunction or delusional 

beliefs similarly interfere with that person’s ability to take into account the prospect 

of the death penalty and to conform his or her conduct to the law. 

 Likewise, the penological goal of retribution is not advanced by the execution 

                                                

22 European Union, Delegation of the European Commission to the USA, EU Memorandum on the 
Death Penalty, presented to U.S. Assistant Secretary of State for Human Rights, 
http://www.eurunion.org/eu/EU-Memorandum-on-the-Death-Penalty-February-25-2000.html, Feb. 25, 
2000. 
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of the severely mentally ill, because a person with severe mental illness who commits 

a capital crime is less morally culpable than a person who is mentally sound.  

Retribution entails punishing the offender in proportion to his or her culpability. As 

this Court reasoned in Atkins, “[i]f the culpability of the average murderer is 

insufficient to justify the most extreme sanction available to the State, the lesser 

culpability of the mentally retarded offender surely does not merit that form of 

retribution.”  Id. at 319.   The same rationale applies with equal force to persons with 

severe mental illness, who evidence cognitive impairments, delusional beliefs and 

psychosis that undermine retributive effect.  Accordingly, the lesser culpability of 

people with intellectual disability and the inapplicability of retribution and 

deterrence as rationales for imposing the death penalty on people with intellectual 

disability call just as strongly for the exclusion of people with severe mental illness 

from the death penalty. 

 Finally, this Court has also expressed concern that the cognitive limitations of 

the intellectually disabled, as manifested in the trial setting, may lead to the death 

penalty being “imposed in spite of factors which may call for a less severe penalty.” 

Atkins, 536 U.S. at 320 (citing Lockett v. Ohio, 438 U.S. 586, 605 (1978).  This Court 

observed that the factors that might undermine the reliability of the death penalty in 

this respect include: the heightened “possibility of false confessions,” the lesser 

ability of such defendants “to give meaningful assistance to their counsel,” the fact 

that they are “typically poor witnesses,” and that “their demeanor may create an 
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unwarranted impression of lack of remorse for their crimes.” Atkins, 536 U.S. at 320-

21.  All of these factors substantiated the merit of the national consensus against 

executing people with intellectual disability.  And these very same factors—also 

present among the population of the severely mentally ill—may also result in the 

death penalty being imposed upon a severely mentally ill defendant despite the 

presence of other mitigating factors that call for a less severe penalty. 

  As Mr. Panetti’s own experience shows, defendants with severe mental illness 

have less ability to meaningfully assist counsel, have demeanors which can alienate 

a jury, and can less effectively testify on their own behalf.   Mr. Panetti’s trial was a 

“circus,” where he was the dime-store-cowboy-costumed ringmaster.  Through the 

fog of his severe, unmedicated mental illness, Mr. Panetti decided to represent 

himself; only an insane person could prove insanity, he told the jury during opening 

statement.  He displayed “bizarre” and “scary” behavior throughout the trial.  He 

asked nonsensical questions about Native Americans during voir dire of potential 

jurors, 29 RR 1250, and flipped a coin to decide whether to strike a potential juror.  

23 RR 241. He winnowed his list of over 200 potential witnesses by, in part, 

removing Jesus Christ, John F. Kennedy, and the Pope from that list.  Among those 

remaining was a veterinarian, of whom Mr. Panetti asked questions about the 

circumstances under his which dog was euthanized.  In addition, Mr. Panetti and 

his alter ego, “Sergeant Iron Horse,” testified.  As “Sergeant Iron Horse,” Mr. 

Panetti related the facts of the crime in a bizarre, “trance-like” third-person 
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soliloquy—and acted out the murders, narrating the gunshots with “boom, boom, 

boom” as he used his hand like a gun pointed at the jury.    

Mr. Panetti’s arguments and examination of witnesses were illogical and 

absurd, touching on “buckaroo poets,” “belt buckles,” “demon dabbling,” “horse 

castration,” and “Indian blood.”  He displayed an inability to communicate effectively 

with the jury.  Instead of making a cogent closing argument, Mr. Panetti spoke of 

“demon dabbling” and “spiritual gifts.”  38 RR 1645–46.  Instead of asking witnesses 

questions that were logically related to the trial, he asked witnesses about the 

difference between rodeo hands and buckaroo poets.  33 RR 755–56.  Instead of 

controlling his impulses, his presentation rambled from irrelevant story to irrelevant 

story.  

Aside from being a spectacle, Mr. Panetti’s behavior during his trial alienated 

and frightened the jury.  Members of the jury recoiled as Mr. Panetti pointed at them 

with his hand shaped like a gun, and were “visibly upset” when Mr. Panetti, through 

“Sarge,” pantomimed their death with his gestures and sound effects.  Similarly, Mr. 

Panetti’s aggressive and seemingly unsympathetic treatment of Sonja Alvarado, his 

former wife and daughter of the victims, left courtroom observers flabbergasted.  

Although mental illness is typically considered a mitigating factor, it may become an 

aggravating factor if the jury views the mentally incompetent defendant as 

dangerous. In fact, Mr. Panetti’s bizarre behavior formed the basis for the 
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prosecution’s argument at sentencing that Mr. Panetti would be a future danger to 

society: 

The issues that you will be talking about on these special issues deal, as 
we said, with future dangerousness probability and mitigation.  I’m not 
going to spend a lot of time talking to you about the future 
dangerousness.  I think the record, the evidence that you have heard 
over the last weeks, including today, is fraught with a lot of – tons of 
information about that, that would indicate that the Defendant is 
probably going to commit acts of violence in the future.  
 
You have heard from the Defendant, himself, testifying, and back in the 
time when we were hearing that testimony this alter ego, as I’ll call 
him, Sarge, was an evil, bad personality that was going to do something 
and yet summoned to appear here in the courtroom. 
 
Now, what is to prevent that from happening whenever the Defendant 
in the future determines that violence needs to be done?  Again it won’t 
be Scott Panetti.  It will be Sarge, but apparently can rise.  I think that 
is probably the most dramatic actual indication of the probability of 
future dangerousness that one can conceive of. 
 

39 RR 91–92 (emphasis added).  
 
 Mr. Panetti’s case illustrates the special risk that a severely mentally ill 

defendant might find himself facing the death penalty—not because of the absence of 

mitigation—but because the manifestation of their illness is scary to jurors, and 

further illustrates the ineffectualness of Ford v. Wainwright protections for this 

limited class of the severely mentally ill.  All courts so far have adjudged Mr. Panetti 

competent, while noting Mr. Panetti’s severe mental illness. It is indisputable, 

however, that Mr. Panetti’s severe illness impacted both how the jurors evaluated 

the evidence against Mr. Panetti, and Mr. Panetti’s ability to be an advocate for 
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himself—the very factors cited by the Atkins Court as reasons militating in favor of 

eliminating the death penalty for the intellectually disabled.  

Mr. Panetti’s trial was “truly a judicial farce, and a mockery of self-

representation.”  Panetti, 551 U.S. at 936.  He exhibited the very disabilities cited by 

this Court in Atkins as reasons for the diminished culpability of the intellectually 

disabled.  See Atkins, 536 U.S. at 318.  Accordingly, there is no basis for 

distinguishing between people with intellectual disability and people with severe 

mental illness for the purpose of determining whether, under the Eighth and 

Fourteenth Amendments, the death penalty is a disproportionate punishment. 

CONCLUSION AND PRAYER FOR RELIEF 

This Court should grant certiorari and schedule this case for briefing and oral 

argument.     
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