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Here is a statement from Attorney General Patrick Morrisey to The New York Times 

November 2014 

 “When I ran for Attorney General in 2012, I was very clear: fighting illegal EPA actions and protecting 

coal miners would be one of my top priorities. I have kept that promise. Through these regulations, the 

Obama Administration has ignored the rule of law and demonstrated a callous disregard for poverty in 

West Virginia. My Office did not take a position on HB 4346. In fact, I would prefer to see the Legislature 

go in a different direction. My Office also was not involved in the passage of the House Resolution.” 



Introduced Version 

HOUSE RESOLUTION NO. 13

         (By Delegates Caputo, Mr. Speaker (Mr. Miley),

          Craig, Marcum, R. Phillips, Moye, Perry,

          Stephens, Walker, Reynolds, D. Poling, Ferro,

          Barker, Boggs, Campbell, Diserio, Eldridge,

          Fragale, Guthrie, Hartman, Hunt, Iaquinta,

          Jones, Kinsey, Longstreth, Lynch, Manchin,

          Manypenny, Marshall, Moore, Morgan, Paxton,

          Perdue, Pethtel, L. Phillips, Pino, M. Poling,

          Poore, Skaff, P. Smith, Staggers, Swartzmiller,

          Tomblin, White, Williams, Young and Wells)

 

Urging the U.S. Environmental Protection Agency to develop guidelines that support the lead role of states in regulating
carbon dioxide emissions from existing power plants.

    WHEREAS, A reliable and affordable energy supply is vital to West Virginia’s economic growth, jobs, and the overall
interests of its citizens; and

    WHEREAS, West Virginia supports an all-the-above energy strategy because it is in the best interest of West Virginia and



the Nation; and

    WHEREAS, The United States has abundant supplies of coal that provide economic and energy security benefits; and

    WHEREAS, Coal provides affordable and reliable electricity to the citizens of West Virginia; and

    WHEREAS, Carbon regulations for existing coal-fueled power plants could threaten the affordability and reliability of West
Virginia’s electricity supplies and risk substantial job losses through the premature closure of power plants that have just
invested in pollution controls to meet the U.S. EPA’s recent mercury regulations; and

    WHEREAS, Carbon dioxide emissions from U.S. coal-fueled power plants represent only three percent of global
anthropogenic greenhouse gas emissions; and

    WHEREAS, The U.S. Energy Information Administration projects that U.S. electric sector carbon dioxide emissions will be
fourteen percent below 2005 levels in 2020 and that carbon dioxide emissions from U.S. coal-fueled power plants will be
nineteen percent below 2005 in 2020; and

    WHEREAS, On June 25, 2013, The President directed the Administrator of the U.S. EPA to issue standards, regulations, or
guidelines to address carbon dioxide emissions from new, existing, modified, and reconstructed fossil-fueled power plants;
and

    WHEREAS, The President expressly recognized that the states “will play a central role in establishing and implementing
carbon standards for existing power plants”; and

    WHEREAS, The Clean Air Act requires EPA to establish a “procedure” under which each state shall develop a plan for
establishing and implementing standards of performance for existing sources within the state; and

    WHEREAS, The Clean Air Act expressly allows states, in developing and applying such standards of performance, “to take
into consideration, among other factors, the remaining useful life of the existing source to which such standard applies”; and

    WHEREAS, EPA’s existing regulations provide that states may adopt “less stringent emissions standards or longer
compliance schedules” that EPA’s guidelines based on factors such as “unreasonable cost of control,” “physical impossibility
of installing necessary control equipment,” or other factors that make less stringent standards or longer compliance times
“significantly more reasonable”; and



    WHEREAS, It is in the best interest of electricity consumers in West Virginia to continue to benefit from reliable, affordable
electricity provided by coal-based electricity generating plants; therefore, be it

    Resolved by the House of Delegates:

    That West Virginia urges EPA, in developing guidelines for regulating carbon dioxide emissions from existing power
plants, to respect the primacy of West Virginia and other states and to rely on state regulators to develop performance
standards for carbon dioxide emissions that take into account the unique policies, energy needs, resource mix, and economic
priorities of West Virginia and other states; and, be it

    Further Resolved, That EPA should issue guidelines and approve state-established performance standards that are
based on reductions of carbon dioxide emissions achievable by measures undertaken at fossil-fueled power plants; and, be it

    Further Resolved, That EPA should allow West Virginia and other states to set less stringent performance standards or
longer compliance schedules for power plants within their jurisdiction; and, be it

    Further Resolved, That West Virginia and other states should be given maximum flexibility by EPA to implement carbon
dioxide performance standards for fossil-fueled power plants within their jurisdiction; and, be it

    Further Resolved, That the Clerk of the House forward a certified copy of this resolution to the federal Environmental
Protection Agency.
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ENGROSSED

H. B. 4346

 

         (By Delegates R. Phillips, Caputo, Andes, Craig,

          Sumner, Pethtel, Marcum, Lynch, Tomblin,

                     Eldridge and Barker)

         [Introduced January 28, 2014; referred to the

         Committee on Energy then the Judiciary.]

 

 

A Bill to amend the Code of West Virginia, 1931, as amended, by adding thereto a new section, designated §22-5-20,
relating to the development of a state plan to reduce carbon pollution and greenhouse gas production under section 111 of
the Clean Air Act; establishing separate standards of performance for carbon dioxide emissions from existing coal-fired
electric generating units; establishing separate standards of performance for natural gas-fired electric generating units; and
factors and considerations to be reflected in the developed state plan.

Be it enacted by the Legislature of West Virginia:

    That the Code of West Virginia, 1931, as amended, be amended by adding thereto a new section, designated §22-5-20,
to read as follows:

http://www.legis.state.wv.us/Bill_Status/bills_text.cfm?billdoc=hb4346%20intr.htm&yr=2014&sesstype=RS&billtype=B&houseorig=H&i=4346
http://www.legis.state.wv.us/Bill_Status/bills_text.cfm?billdoc=hb4346%20ENR.htm&yr=2014&sesstype=RS&billtype=B&houseorig=H&i=4346


ARTICLE 5. AIR POLLUTION CONTROL.

§22-5-20. Regulating carbon dioxide emissions from existing fossil fuel-fired electric generating units.

    (a) The Department of Environmental Protection, in consultation with the Department of Environmental Protection
Advisory Council, shall establish separate standards of performance for carbon dioxide emissions from existing coal-fired
electric generating units in accordance with subsection (b) and from existing natural gas-fired electric generating units in
accordance with subsection (c). The standards of performance developed and proposed under any state plan to comply with
section 111 of the Clean Air Act should allow for greater flexibility and take into consideration the additional factors set forth in
subsection (d) as a part of any state plan to achieve targeted reductions in greenhouse gas emissions which are equivalent
or comparable to the goals and marks established by federal guidelines.

    (b) Standards of performance for existing coal-fired electric generating units. -- Except as provided under subsection (d),
the standard of performance established for existing coal-fired electric generating units under subsection (a) shall be based
upon:

    (1) The best system of emission reduction which, taking into account the cost of achieving the reduction and any nonair
quality health and environmental impact and energy requirements, has been adequately demonstrated for coal-fired electric
generating units that are subject to the standard of performance;

    (2) Reductions in emissions of carbon dioxide that can reasonably be achieved through measures undertaken at each
coal-fired electric generating unit; and

    (3) Efficiency and other measures that can be undertaken at each coal-fired electric generating unit to reduce carbon
dioxide emissions from the unit without switching from coal to other fuels, cofiring other fuels with coal, or limiting the
utilization of the unit.

    (c) Standards of performance for existing natural gas-fired electric generating units. -- Except as provided in subsection
(d), the standard of performance established for existing gas-fired electric generating units under subsection (a) shall be
based upon:

    (1) The best system of emission reduction which, taking into account the cost of achieving the reduction and any nonair
quality health and environmental impact and energy requirements, has been adequately demonstrated for natural gas-fired



electric generating units that are subject to the standard of performance;

    (2) Reductions in emissions of carbon dioxide that can reasonably be achieved through measures at each natural gas-
fired electric generating unit; and

    (3) Efficiency and other measures that can be undertaken at the unit to reduce carbon dioxide emissions from the unit
without switching from natural gas to other lower-carbon fuels or limiting the utilization of the unit.

    (d) Flexibility in establishing standards of performance. -- In developing a flexible state plan to achieve targeted
reductions in greenhouse gas emissions, the Department of Environmental Protection shall endeavor to establish an
achievable standard of performance for any existing fossil fuel-fired electric generating unit, and examine whether less
stringent performance standards or longer compliance schedules may be implemented or adopted for existing fossil fuel-fired
electric generating units in comparison to the performance standards established for new, modified or reconstructed
generating units, based on the following:

    (1) Consumer impacts, including any disproportionate impacts of energy price increases on lower income populations;

    (2) Non air quality health and environmental impacts;

    (3) Projected energy requirements;

    (4) Market-based considerations in achieving performance standards;

    (5) The costs of achieving emission reductions due to factors such as plant age, location, or basic process design;

    (6) Physical difficulties with or any apparent inability to feasibly implement certain emission reduction measures;

    (7) The absolute cost of applying the performance standard to the unit;

    (8) The expected remaining useful life of the unit;

    (9) The economic impacts of closing the unit, including expected job losses, if the unit is unable to comply with the
performance standard;

    (10) Any other factors specific to the unit that make application of a modified or less stringent standard or a longer
compliance schedule more reasonable; and



    (11) Whether other reductions in greenhouse gases could be potentially achieved by other measures, including but not
limited to reduction of overall energy requirements or implementation of additional conservation measures, to meet targeted
goals and objectives.

    (e) Implementing standards of performance. -- The Department of Environmental Protection may, to the extent
permissible, establish and implement performance standards for existing fossil fuel fired electric generating unit through
regulatory mechanisms that provide flexibility in complying with the standards, including the averaging of emissions,
emissions trading, or other alternative implementation measures that are determined to further the interests of West Virginia
and its citizens.

    (f) State plan requirement. -- The Department of Environmental Protection shall propose or submit to the U.S.
Environmental Protection Agency a state plan which includes achievable performance standards for existing sources, and a
combination of additional measures designed to meet the U.S. Environmental Protection Agency’s guidelines, consistent with
the considerations,

goals and parameters set forth in this section.



WEST  VIRGINIA
SENATE

ROLL CALL

 
 
        SEQ. NO. 0035.          BILL # HB 4346                         
        
        MAR  8, 2014                 R # 3                             
        
        3:10 PM                                                        
        
        
                      Yea: 34      Nay: 0      Absent: 0               
        
        
            Y   BARNES           Y   GREEN            Y   SNYDER       
        
            Y   BEACH            Y   HALL, D.         Y   STOLLINGS    
        
            Y   BLAIR            Y   HALL, M.         Y   SYPOLT       
        
            Y   BOLEY            Y   JENKINS          Y   TUCKER       
        
            Y   CANN             Y   KIRKENDOLL       Y   UNGER        
        
            Y   CARMICHAEL       Y   LAIRD            Y   WALTERS      
        
            Y   CHAFIN           Y   MCCABE           Y   WELLS        
        
            Y   COLE             Y   MILLER           Y   WILLIAMS     
        
            Y   COOKMAN          Y   NOHE             Y   YOST         
        
            Y   EDGELL           Y   PALUMBO          Y   KESSLER      
        
            Y   FACEMIRE         Y   PLYMALE                           
        
            Y   FITZSIMMONS      Y   PREZIOSO                          
        
        
        
        RCS # 293                                                      



                      WEST VIRGINIA HOUSE OF DELEGATES                      

                           Second Regular Session                           

HB 4346              Establishing separate standards of            RCS#  485
                       performance for carbon dioxide              3/08/2014
                                 emissions                          11:17 PM
                                                                            
                                                                            

                         PASSAGE-SENATE AMENDED HB                          

               YEAS: 97    NAYS: 0    NOT VOTING: 3    PASSED               

YEAS: 97

Ambler             Evans, A.          Lynch              Romine             
Anderson           Evans, D.          Manchin            Rowan              
Andes              Faircloth          Manypenny          Shott              
Armstead           Ferns              Marcum             Skaff              
Arvon              Ferro              Marshall           Skinner            
Ashley             Fleischauer        McCuskey           Smith, P.          
Azinger            Folk               Miller             Smith, R.          
Barill             Fragale            Moore              Sobonya            
Barker             Frich              Morgan             Sponaugle          
Barrett            Gearheart          Moye               Staggers           
Boggs              Guthrie            Nelson, E.         Stephens           
Border             Hamilton           O'Neal             Storch             
Butler             Hamrick            Overington         Sumner             
Cadle              Hartman            Pasdon             Swartzmiller       
Campbell           Householder        Paxton             Tomblin            
Canterbury         Howell             Perdue             Walker             
Caputo             Hunt               Perry              Wells              
Cooper             Iaquinta           Pethtel            Westfall           
Cowles             Ireland            Phillips, L.       White              
Craig              Jones              Phillips, R.       Williams           
Diserio            Kinsey             Pino               Young              
Eldridge           Kump               Poling, D.         Miley              
Ellem              Lane               Poling, M.         
Ellington          Lawrence           Poore              
Espinosa           Longstreth         Reynolds           

NAYS: 0

NOT VOTING: 3

Nelson, J.         Raines             Walters            



PRIVILEGED & CONFIDENTIAL 

 

 

Outline of Legal Issues For 

CAA §111(d) Rulemaking/Litigation 
 

This memorandum lists five key legal issues that should be central to the Southern 

Company rulemaking and litigation efforts on the proposed section 111(d) existing source 

performance standards.  The memorandum also lists a number of legal and record-based issues 

being addressed by other parties. 

1. Issue One:Legal Framework for Evaluating EPA’s Interpretation of Section 111(d) 

a. The validity of EPA’s CAA §111(d) rules will depend on resolution of questions 

of statutory interpretation regarding the nature and scope of EPA’s authority 

under the Clean Air Act (CAA), as constrained by the Federal Power Act and 

related principles of constitutional law.  It will be critical therefore to address the 

legal principles under which EPA’s statutory interpretation will be evaluated.  

There are two lines of authority that are particularly helpful. 

b. First, according to the Supreme Court, “[w]hen an agency claims to discover a 

long-extant and unheralded power to regulate ‘a significant portion of the 

American economy’ … we typically greet its announcement with a measure of 

skepticism.”  UARG v. EPA, slip op. at 19 (quoting Brown & Williamson).  The 

Supreme  Court “expect[s] Congress to speak clearly if it wishes to assign to an 

agency decisions of vast economic and political significance.”  Id.  As discussed 

below, CAA §111(d) does not “clearly” (or even implicitly) give EPA authority to 

restructure the electric utility industry, and the FPA specifically precludes it. 

c. Second, the Supreme Court has “declined to read federal law as intruding on … 

responsibility” that “our constitutional structure leaves … primarily to the States.”  

Bond v. U.S., 134 S.Ct. 2077, 2083 (June 2, 2014); accord Gregory v. Ashcroft, 

501 U.S. 452 (1991).  Where there is no “clear statement that Congress meant the 

statute to reach … conduct” that is primarily the States’ responsibility, therefore, 

courts refrain from construing the statute to authorize action that intrudes on State 

responsibilities.  In this case, States not only have the primary responsibility to 

provide for the health and welfare of their citizens through the exercise of police 

powers, but the primary role of the States regarding both (i) the protection of 

public health and welfare and (ii) the production and local distribution of 

electricity to its citizens, is explicitly recognized in CAA §111(d) and the FPA. 

2. Issue Two:  CAA §111’s narrow and exclusive focus is on stationary sources, not on 

state electricity markets.        __ 



-2- 

 

a. The language of §111(d) is exclusively focused on “standards of performance” for 

new and existing “sources” in defined “source categories.”  This provision calls 

for setting standards that govern the “performance” of “sources.”  This is not a 

delegation of authority to regulate system dispatch, or generation portfolios, or 

demand side efficiency measures, or other aspects of state electricity markets. 

b. The exclusive focus of  §111(d)on the performance of stationary sources is 

supported by other language in that provision, by the structure of the CAA, by 

EPA’s own §111(d) regulations, by EPA’s prior implementation of §111, and by 

case law. 

c. EPA’s reading of the word “system” in the §111 definition of “performance 

standard” in isolation, in order to expand EPA’s §111(d)authority beyond the 

performance of “stationary sources” in the designated “source category,” is 

inconsistent with the statute and runs afoul of basic principles of statutory 

construction .  UARG v. EPA. 

3. Issue Three:  CAA §111(d) assigns to the States the responsibility to define 

“performance standards” for individual sources through a state plan, based on “guidance 

from EPA.  EPA is not authorized to set binding state emission standards. 

a. Section 111(d) exemplifies the concept of cooperative federalism embedded in the 

Clean Air Act.  As EPA said in promulgating §111(d) regulations in 1975:  

“States will have primary responsibility for developing and enforcing control 

plans under §111(d).”  40 Fed. Reg. at 53,343 (Nov. 17, 1975) (emphasis added). 

b. Furthermore, §111(d) on its face restricts EPA’s authority to the issuance of 

“procedural” regulations for state development (and EPA approval) of State plans.  

Section 111(d) authorizes States to take into account, in the development of those 

plans, the “remaining useful life” of the specific source and “other factors” 

relevant to the development of source-specific performance standards.  Nothing in 

§111 authorizes EPA to impose state-wide emission limitations that states have no 

authority to adjust. 

c. Statutes may not be construed to reach conduct that is primarily the State’s 

responsibility without a ”clear statement” from Congress.  Here, the only “clear 

statement” in §111(d) is an affirmation of State primacy. 

4. Issue Four:  The Federal Power Act confirms State primacy with respect to the 

regulation ofelectricity markets.         

a. [Explain why EPA’s interpretation of its CAA authority runs afoul of the 

FPA.] 

b. [Tie this argument into the basic theme that agency decisions of “vast 

economic and political significance,” and that intrude on State primacy, must 

be premised on clear congressional authorization.  Here, the FPA makes 

clear that States, not EPA, have authority over state electricity markets.] 
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5. Issue Five:  The CAA provides EPA no authority to require States to impose 

enforceablerequirements  that EPA cannot impose through Federal Implementation Plans. 

a. EPA explains in the proposal that, before EPA will approve a state plan, the plan 

must include measures that are “enforceable” under the CAA.  Recognizing that 

its CO2 reduction goals cannot be achieved without requirements addressing each 

“building block,”  EPA defines “emission standard” for purposes of its section 

111(d) rule as “any compliance obligation,” and “affected entity” as any entity 

subject to a compliance obligation.   

b. Using these definitions, EPA suggests that states use “integrated resource plans”to 

address compliance obligations under each building block, and that these plans 

then be “federalized” and made enforceable by EPA and citizen suits.42 U.S.C. 

§7604.  Once federalized, a state’s IRP could not be revised without EPA’s 

approval.  And, if EPA did not approve a state’s IRP, EPA says that it would issue 

an enforceable resource  plan for the state.   

c. Nothing in the CAA authorizes EPA to create Federal Implementation Plans that 

govern state electricity resources, or to regulate  any type of “affected entity” it 

wants to regulate. And EPA cannot coerce States to adopt measures EPA has no 

authority to adopt.  EPA’s proposed interpretation of §111 must be rejected, as it 

would bring about “an enormous and transformative expansion in [its] regulatory 

authority,” without “clear congressional authorization.”  UARG v. EPA, slip op. at 

19. 

6. Other legal issues regarding EPA’s lack of §111(d) regulatory authority. 

a. Because the EGU source category is already regulated under CAA §112, EPA 

lacks authority to regulate it under §111(d). 

• This argument will be made by states, the coal industry, and others. 

b. EPA has no authority to regulate EGUs under §111(d), because there is no 

§111(b) new source performance standard for §111(d) “affected entities.” 

• For an existing stationary source to be regulated under §111(d), there must be 

a §111(b) “new source performance standard” (NSPS) for the source subject 

to the §111(d) rule. 

• The §111(d) proposal defines the “affected entity” not as the stationary 

source, but as any entity subject to a compliance obligation under a state or 

federal plan.  There is no corresponding NSPS for such affected entities and, 

hence, no basis for a §111(d) rule. 

• UARG is developing this argument. 

c. EPA’s §111(d) rule is unlawful because it is based on an invalid proposal. 
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• Contrary to CAA §307(d)(3), all materials on which the proposed rule was 

based were not in the docket at the time of proposal. 

• This issue will be pursued by states and various trade groups (e.g., UARG and 

ACCCE). 

d. EPA’s determination in the §111(b) “modified/reconstructed source” rule that 

improved efficiency is BSER for existing EGUs renders the §111(d) rule arbitrary 

and capricious. 

• UARG is developing this argument. 

e. The §111(d) rule is arbitrary and capricious because it is based on “efficiency 

improvements” that EPA says may be prohibited under its new source review 

rules. 

• UARG is developing this argument. 

7. Record-based arguments 

a. EPA’s conclusions regarding the levels of emission reduction achievable with 

each “building block” are unsupported. 

• (UARG, ACCCE, and others are coordinating on technical work supporting 

each of these arguments.) 

b. EPA’s 2020 and 2030 state emission goals are unsupported. 

• UARG and ACCCE are coordinating with States and individual companies on 

these analyses. 

c. EPA has underestimated the impacts of the proposed rule on electricity 

consumers, electric reliability, and the economy. 

• ACCCE has commissioned NERA for an indepth study to be completed by 

September.  This study will serve two functions:  (i) to bolster the argument 

that EPA’s interpretation of §111(d) is an “enormous and transformative 

expansion in [its] regulatory authority,” UARG, slip op. 19, and (ii) to provide 

support for congressional and communications activities. 
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