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To the Honorable Justice Samuel Alito, as Circuit Justice for the United States Court of Appeals 

for the Eighth Circuit: 

 Petitioner Mark A. Christeson (“Petitioner”) respectfully requests a stay of his execution, 

presently scheduled for 12:01 a.m. CDT on October 29, 2014, pending this Court’s disposition of 

a petition for writ of certiorari, filed today, October 27, 2014.  

PROCEDURAL BACKGROUND 

 Since July 2004, Mark Christeson, an indigent capital defendant, has been saddled with 

the same lawyers who missed the statute of limitations to file his petition for a writ of habeas 

corpus by nearly four months, Eric Butts and Phil Horwitz.1  App. 2a.  Butts and Horwitz failed 

to even meet with Mr. Christeson prior to the expiration of the statute of limitations.  App. 93a.  

After it expired, they deceived Mr. Christeson, who has substantial mental impairments, leading 

him to believe that his case was ongoing.  App. 11a-12a, 216a-221a, 229a-237a, 386a-387a.  

In April of this year, Mr. Christeson received an order to show cause as to why he should 

not be executed.  App. 8a.  Shortly thereafter, Butts and Horwitz met with independent counsel, 

who they had asked to assess the availability of equitable tolling for the missed statute of 

limitations.  Id.; App. 10a-12a; see Holland v. Florida, 560 U.S. 630 (2010).  During that 

meeting, and in response to written requests thereafter, Butts and Horwitz refused to provide 

access to their files, including their correspondence with Mr. Christeson.  App. 12a.  

Nonetheless, in May, Butts and Horwitz, in a pleading before the Missouri Supreme Court, 

acknowledged that an “[u]nwaivable conflict of interest” prevented them from investigating and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Butts and Horwitz were appointed under §3599 of Title 18. Unlike some jurisdictions, Missouri 
lacks a federal capital habeas unit or meaningful pro bono services for capital defendants in 
federal court.  Since November of 2013, Missouri has executed ten men. With the exception of 
undersigned pro bono counsel for Mr. Christeson, every inmate has been represented by 
attorneys appointed under §3599.  
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presenting evidence of their abandonment and deception.  App. 48a-49a; see Holland, 560 U.S. 

630; Maples v. Thomas, 132 S.Ct. 912 (2012).  

Meanwhile, undersigned counsel met with Mr. Christeson at the request of Butts and 

Horwitz.  During the course of that meeting, it became apparent that Mr. Christeson was unaware 

that his case had been dismissed.  App. 11a-12a.  Shortly thereafter, Mr. Christeson provided 

undersigned counsel with a letter from Eric Butts received one week after the show cause order. 

In it Butts wrote, 

request by the State of Missouri [sic] does not mean that an 
execution date will be set in your case anytime in the near future. 
As you are no doubt aware, counsel for most of the other Zink 
[lethal injection federal] litigation plaintiffs have received similar 
requests within the past few days. It appears that the State of 
Missouri [sic] is doing nothing more than administratively 
reviewing all of the capital cases pending in the state. 

App. 85a.  Even as the courts were taking the steps necessary to execute him, Butts and Horwitz 

were telling Mr. Christeson that he had no reason to worry.2 

On May 23, 2014, undersigned counsel provided the district court with notice of Butts’ 

and Horwtiz’s conflict.  App. 002a (“Notice By Friends”).  The district court construed the 

Notice By Friends as a motion to appoint counsel and ordered both the State and Butts and 

Horwitz to respond on or before June 9, 2014.  On June 9, the State moved for an extension to 

respond, which the court granted until June 16.  On June 16, the State moved for a second 

extension of time, which the court granted until June 23.  On June 23, the State filed their 

response.   

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2  At the time Butts wrote this letter, Butts and Horwitz’s other client under a death sentence, 
William Rousan, was set to be executed eight days later. His execution had been set after the 
issuance of a show cause order on January 29, 2014. (State v. Rousan, Mo. S.Ct., No. SC79566.) 
In fact, Missouri did execute Mr. Rousan on April 23, 2014. 
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After also requesting two extensions, on June 16, 2014, Butts and Horwitz filed a 

Response to the Court’s Order. App. 86a. Appointed counsel emphasized their own diligence in 

filing the petition (four months late) and attempted to rebut the assertion that they misled their 

client about his federal petition’s dismissal by betraying the dates and content of attorney-client 

communications between 2005 and 2014.  Further, appointed counsel appear to credit the Notice 

By Friends with putting them on notice of  “the possible existence of a mental health or 

psychological issue”  (notwithstanding their initial—and unused—authorization for expert 

services and the inclusion in the state record of neuropsychiatric issues). App. 102a. To that end, 

Butts and Horwitz then misapplied Holland v. Florida to Mr. Christeson’s case, patently 

undermining the pursuit of equitable tolling of the statute of limitations. App. 103a-104a. 

Appointed counsel’s pleading asserted that “counsel herein have contacted a psychologist 

. . . in order to arrange for a psychological/mental health evaluation of Mr. Christeson. Mr. 

Christeson has advised counsel herein that he will participate in a psychological/mental health 

evaluation.” App. 102a. In fact, appointed counsel had notbroached this matter at all with Mr. 

Christeson prior to making that representation to the district court. App. 121a. Further, Butts and 

Horwitz did not so engage any expert in the months after this filing.  

On July 10, the district court entered an order declining to appoint new counsel and 

expressly ordering that Butts and Horwitz “shall continue to represent Petitioner.” App. 170a.  

On August 11, 2014, undersigned counsel entered a limited appearance for the purpose of 

appealing the decision not to appoint counsel and entered Mr. Christeson’s Notice of Appeal.   

On August 14, 2014, the State moved to dismiss the appeal, raising three grounds in as 

many paragraphs.  On August 25, undersigned counsel filed their response.  On September 8, 

2014, the Court of Appeals ordered briefing on whether undersigned counsel had standing to 
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appeal the district court’s decision to not substitute counsel for Mr. Christeson.  App. 171a-240a.   

Meanwhile, on September 19, 2014, the Missouri Supreme Court set Mr. Christeson’s execution 

date for 12:01 a.m. on October 29, 2014.  App. 245a.   

On October 14, Mr. Christeson moved to remand, citing new evidence of his mental 

impairments, his inability to seek assistance from his fellow prisoners, and Butts’ and Horwitz’s 

deceit.  App. 212a.  On October 15, the Court of Appeals entered an order dismissing the appeal 

because “attorneys Merrigan and Perkovich lacked standing in the district court.”  App. 240a.  

The next day, Ms. Merrigan entered an appearance “for the limited purpose of moving the Court 

by her simultaneously filed Motion of 18 U.S.C. §3599 Appointed Counsel.”  App. 242a.  

Instead of waiting for the appellate court to issue its mandate, the court held that it had no 

jurisdiction to consider the motion.  The court, nonetheless, barred undersigned from filing any 

further pleadings, absent order from the Eighth Circuit and advised that any motion to substitute 

would be denied: 

Assuming, arguendo, that the Court has jurisdiction, the Motion is 
DENIED for the reasons previously stated by the Eighth Circuit, 
this Court, by Petitioner’s counsel, and by Respondent.  The Court 
further finds that Merrigan’s duplicative Motion is an attempt to 
improperly delay the proceedings in this case.  Absent an Order 
from this Court or from the Eighth Circuit, Merrigan and 
Perkovich are prohibited from filing any additional documents in 
this case.  Merrigan may, however, file a notice of appeal of this 
Order. 

App. 300a.  After the Eighth Circuit issued its mandate on October 17, undersigned sought 

permission to file a renewed motion to substitute because “[l]acking jurisdiction, the district 

court could not properly reach the merits,” likewise insulating the merits from review before the 

Eighth Circuit.  App. 307a.   

 On October 21, the Eighth Circuit granted permission to file a renewed motion to 

substitute, and Ms. Merrigan did so immediately.  App 339a, 344a.  The district court denied the 
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motion to substitute on the merits, holding that the “interests of justice” did not warrant 

substitution.  App. 375a.  Mr. Christeson appealed the next morning.  This morning, Monday, 

October 27, 2014, the Eighth Circuit docketed an order summarily affirming the district court’s 

ruling.  App. 449a.  

 “A federal statute, §3599 of Title 18, entitles indigent defendants to the appointment of 

counsel in capital cases, including habeas corpus proceedings.”  Martel v. Clair, 132 S.Ct. 1276, 

1281 (2012).  Butts and Horwitz continued representation of Mr. Christeson—and the lower 

courts’ refusal to substitute counsel—presents the following issues for this Court’s review:  

1.         Does an actual conflict of interest meet the “interests of justice” standard 
established in Martel v. Clair, 132 S.Ct. 1276 (2012), and require substitution of conflict 
free counsel for conflicted counsel appointed under 18 U.S.C. §3599? 

2.         Whether counsel appointed under 18 U.S.C. §3599, who procedurally defaulted 
the client’s federal habeas application by untimely filing the petition, should continue 
their court appointment and determine the existence of, and plead, their own 
abandonment and/or egregious misconduct warranting equitable tolling of their client’s 
statute of limitations under Holland v. Florida, 560 U.S. 631 (2010)? 

 

 

!  
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REASONS MR. CHRISTESON IS ENTITLED TO A STAY 

A stay of execution is warranted where there is a “presence of substantial grounds upon 

which relief might be granted.” See Barefoot v. Estelle, 463 U.S. 880, 895  (1983).  To decide 

whether a stay is warranted, the federal courts consider the petitioner’s likelihood of success on 

the merits, the relative harm to the parties, and the extent to which the prisoner has delayed his or 

her claims.  See Hill v. McDonough, 547 U.S. 584 (2006); Nelson v. Campbell, 541 U.S. 637, 

649-50 (2004).  This standard requires a petitioner in this Court to show a reasonable probability 

that four members of the Court would consider the underlying case worthy of the grant of 

certiorari, that there is a significant likelihood of reversal of the lower court’s decision, and a 

likelihood of irreparable harm absent a grant of certiorari.  See Barefoot, 463 U.S. at 895.   

There is no question that Mr. Christeson will suffer irreparable harm absent this Court 

entering a stay of execution.  See Wainwright v. Booker, 473 U.S. 935, 935 n.1 (1985) (Powell, J. 

concurring) (irreparable harm “is necessarily present in capital cases.”).  The remaining 

questions weigh heavily in favor of review.  Petitioner addresses them each in turn.  

A. The Duty of Butts and Horwitz to Investigate and Present Evidence of 
Their Own Abandonment and Potential Misconduct Put Their Interests in 
Conflict with Mr. Christeson. 
 

This case presents a straightforward application of this Court’s standard for substituting 

counsel in federal habeas corpus litigation on the behalf of capital defendant’s in capital cases.  

This Court recently defined that standard; courts must substitute counsel where the “interests of 

justice” require it.  Martel v. Clair, 132 S.Ct. 1276, 1284 (2012). At issue in Martel was §3599 

of Title 18, which did not have its own, clearly defined standard for substitution.  The Court 

considered two different standards, one offered by the State of California, and one offered by Mr. 

Clair, the prisoner (respondent).  The State argued that substitution would be warranted where 

“counsel lacks the requisite experience; ‘actively represents conflicting interests’; or has 
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‘total[ly] deserted’ the client.”  Id. at 1285 (quoting Brief for the Petitioner).  The Court 

ultimately rejected this formulation, instead adopting the broader “interests of justice” standard 

offered by Clair.  Id. at 1284. 

The “interests of justice” inquiry is “a peculiarly context-specific inquiry,” where the 

“timeliness of the motion [for substitution]; the adequacy of the district court’s inquiry into the 

defendant’s complaint; and the asserted cause for that complaint” are all relevant to determining 

whether substitution is required. Id. at 1287. Nonetheless, the Court made it clear that a “court 

would have to appoint new counsel if the first lawyer developed a conflict with or abandoned the 

client,” as suggested by the State.  Id. at 1286.  Thus, a conflict with the client requires 

substitution under the Court’s “interests of justice” formulation. 

Being required to investigate and present evidence of one’s own abandonment and 

potential misconduct presents such a conflict of interest. The basis for finding a conflict in such a 

situation is straightforward: “One could hardly expect that lawyer to argue his own 

ineffectiveness with any degree of conviction or persuasiveness. To make such an argument 

places a lawyer in the sharpest sort of conflict of interest.” Holmes v. Norris, 32 F.3d 1240, 

1240-41 (8th Cir. 1994) summarily vacated en banc 32 F.3d 1240 (8th Cir. 1994); see 

Abbamonte v. United States, 160 F.3d 922, 925 (2d Cir.1998) (observing that attorneys are “not 

inclined to seek out and assert [their] own prior ineffectiveness”); Sasser v. Hobbs, 735 F.3d 833, 

852 (8th Cir. 2013) (similar). Moreover, a “significant conflict of interest” arises when the 

circumstances were such that the law firm’s “strongest argument” on behalf of the client was that 

the firm had earlier abandoned the client.” Maples v. Thomas, 132 S.Ct. 912, 925 n.8 (2012).  

Being obligated to argue against one’s own professionalism in order to save one’s client creates a 

conflict of interest. 
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This basic rule has newfound relevance in federal habeas corpus litigation.  In four recent 

cases, this Court has addressed the relationship between post-conviction counsel’s professional 

conduct and the availability of relief in federal court.3 See Holland v. Florida, 560 U.S. 631 

(2010); Maples, 132 S.Ct. 912; Trevino v. Thaler, 133 S.Ct. 1911 (2013); Martinez v. Ryan, 132 

S.Ct. 1309 (2012).  This case presents the intersection of these lines of authority: substitution of 

counsel is required where there is a conflict of interest based on the Hobson’s choice of either 

arguing that the attorney’s own representation at an earlier state of litigation was ineffective or 

not making such an argument and thus depriving the client of federal review. 

In Holland v. Florida, the Court addressed “whether the AEDPA’s statutory limitations 

period may be tolled for equitable reasons.” 560 U.S. at 645. The case arose because the statute 

of limitations was missed by a death sentenced inmate who had sought a writ of habeas corpus. 

Id. There, an attorney’s “professional misconduct . . . could . . . amount to egregious behavior 

and create an extraordinary circumstance that warrants equitable tolling.” Id. at 651. The case 

was remanded to the Court of Appeals “to determine whether the facts in [the] record entitle 

Holland to equitable tolling or whether further proceedings, including an evidentiary hearing, 

might indicate that respondent should prevail.” Id. at 654. Ultimately, equitable tolling would 

apply if the defendant had been diligent and if there were extraordinary circumstances, including 

egregious professional misconduct by appointed counsel.  Id.  This Court was clear: the 

professional conduct of Mr. Holland’s federal counsel could provide an equitable basis for 

tolling the missed statute of limitations. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 In the courts below, the State has argued that abandonment and misconduct are the equivalent 
to a claim of ineffectiveness of counsel as described in Strickland v. Washington, 466 U.S. 668 
(1984) and, as such, is not available for tolling based on section 2254(i) of Title 28.  See, e.g., 
App. 435a.  This argument was squarely considered and rejected in Clair: “2254(i) prohibits a 
court from granting substantive habeas relief on the basis of a lawyer’s ineffectiveness in post-
conviction proceedings, not from substituting counsel on that ground.”  132 S.Ct. at 1287 n.3. 
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Maples v. Thomas addressed whether state post-conviction counsel’s abandonment of 

their client could provide cause to excuse a procedural default that would have otherwise 

prevented review. 132 S.Ct. at 916-17. There, Mr. Maple’s lawyers failed to file an appeal that 

was required to exhaust available state remedies. Id. His lawyers left their law firm without 

withdrawing from the case and without informing their client or the court of their departure. Id. 

Having received no notice of their departure, Mr. Maples believed he was being represented 

when the time for the appeal lapsed. Id. For Mr. Maples, the abandonment by his lawyers 

constituted “cause” to excuse the relevant procedural default. Id. Thus, counsel’s performance is 

relevant to the availability of federal review where claims have been procedurally defaulted 

because of abandonment of state post-conviction counsel. 

In Martinez v. Ryan, the Court addressed whether the ineffectiveness of his state post- 

conviction counsel could serve as cause to excuse his default of a claim of ineffective assistance 

of his trial counsel. 132 S.Ct. at 1313. The Court held that where state post-conviction provided 

the first opportunity to present such a claim, the ineffectiveness state post-conviction counsel in 

failing to bring a claim of trial counsel’s ineffectiveness could provide cause for excusing a 

procedural default of the claim. Id. at 1320.  In Trevino v. Thaler, the Court held that Martinez 

extended to state post-conviction regimes that do not limit ineffective assistance of counsel 

claims to post-conviction, but make it “virtually impossible” to raise them on direct review. 133 

S.Ct. 1911, 1918 (2013).  Both cases make post-conviction counsel’s performance relevant to the 

availability of federal review. 

Here, Butts and Horwitz have an actual and unwaivable conflict of interest with Mr. 

Christeson.  There is substantial reason to believe that Mr. Christeson may be entitled to 

equitable tolling, which would provide merits review of a petition for a writ of habeas corpus.  
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Butts and Horwitz filed his petition 117 days out of time and then actively concealed their 

conflict from him over the course of years.  Moreover, Mr. Christeson suffers from profound 

cognitive impairments and, because of the nature of his case and conditions of confinement, he 

has been unable to seek the assistance of the inmates around him.4  However, equitable tolling 

has never been meaningfully explored because conflicted counsel represent Mr. Christeson.  

Martinez, 132 S.Ct. at 1317 (proving  an attorney’s misconduct “often require[s] investigative 

work.”).  

This is the conflict.  As discussed supra, to prove that the missed statute of limitations 

could be tolled, thereby providing Mr. Christeson with review, Christeson must prove the 

misconduct (e.g., abandonment) of Butts and Horwitz.  The problem with attorneys being 

required to pursue their own unprofessionalism is well known: they are “not inclined to seek out 

and assert [their] own prior ineffectiveness.”  Abbamonte, 160 F.3d at 925.   

Butts and Horwitz have repeatedly proven the wisdom of this observation.  In response to 

the Missouri Supreme Court’s Order to Show Cause, they argued they were diligent when they 

missed the federal habeas deadline.  See 45a (“Appellant strongly believes the district court was 

incorrect in its calculations. Appellant, through counsel, vigorously litigated this issue both in the 

district court and in the court of appeals without obtaining relief.”).  They also admitted 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 After the Supreme Court’s decision in Holland v. Florida, 560 U.S. 631 (2010), at least four 
federal circuits have held that a petitioner’s inability to understand and protect his own legal 
interests can warrant tolling of the statute of limitations that Butts and Horwitz missed. See Davis 
v. Humphreys, 747 F.3d 497, 499-500 (7th 2014) (Easterbrook, J.); Ata v. Scutt, 662 F.3d 736, 
742 (6th Cir. 2011); Bills v. Clark, 628 F.3d 1092, 1097 (9th Cir. 2010); Riva v. Ficco, 615 F.3d 
35, 40 (1st Cir. 2010). At least two others had held the same before Holland was decided. See 
Bolarinwa v. Williams, 593 F.3d 226, 231 (2d Cir. 2010); Hunter v. Ferrell, 587 F.3d 1304, 
1309-10 (11th Cir. 2009). These holdings are in keeping with the more general rule that federal 
statutes of limitations may be tolled by the mental incompetence of a person who would 
otherwise be barred by them. See Barrett v. Principi, 363 F.3d 1316, 1319-20 (Fed. Cir. 2004) 
(collecting cases). This case is even more compelling where Mr. Christeson, because of his 
impairments, was preyed upon and defrauded by the very lawyers appointed to represent him. 

Christopher Geidner


Christopher Geidner
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substitution is required for a “Holland inquiry” because “counsel herein would be essential 

witnesses to factual questions indispensable” to such an inquiry.  App. 48a.  They further 

recognized that “[u]nwaivable ethical and legal conflicts prohibit counsel from litigating these 

issues in any way.”  App. 48a.  

In response to the district court’s order to address whether there might be a conflict, they 

again argued in favor of their own diligence. Appointed counsel continued to insist that they 

were diligent in their calculations and denied that they had deceived their client with regard to 

the dismissal of his petition. App. 90a-93a. They included a lengthy discussion of their attorney 

client relationship, revealing attorney-client privileged communications in an attempt to defend 

their own interests.5 App. 93a,-95a, 97a, 100-101a. Further, by advocating for their own interests 

to the detriment of Mr. Christeson’s, appointed counsel attempted to refute allegations made by 

Mr. Christeson in letters to Missouri’s Chief Disciplinary Counsel complaining about appointed 

counsel’s abandonment in recent years. App. 101a.  

 In light of the seriousness of the conflict of interest and the gravity of the legal interest at 

stake, there is a strong likelihood that Mr. Christeson will succeed on the merits.  For this reason, 

this factor weighs heavily in favor of staying his execution. Barefoot, 463 U.S. at 895. 

B. The District Court’s Decision—and the Two-Sentence Order Summarily 
Affirming It—Eviscerate This Court’s Precedents and Are at Odds with 
Another Circuit Court of Appeal. 
 

 The decisions of the courts below reach the wrong result, as discussed supra.  The 

decisions, however, also gut this Court’s decisions in an important area of law and are at odds 

with decisions from other circuit courts.  For these reasons, this Court should grant review. See 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
5 According to ethicist Lawrence Fox, Butts and Horwitz “have revealed privileged attorney-
client communications in support of their self-serving argument that they have acted as 
competent, diligent lawyers throughout Mr. Christeson’s representation” in violation of the 
Model Rules of Professional Conduct, Rule 1.6. App. 135a.   

Christopher Geidner
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Barefoot, 463 U.S. at 895. 

 This Court’s recent jurisprudence has recognized the vital importance of competent 

counsel in state and federal post-conviction proceedings.  It has also recently articulated the 

standard for substituting counsel in federal habeas corpus proceedings.  In the latter instance, the 

Court has made it clear that an ongoing conflict warrants substitution.   

 The courts below have stripped these decisions of their meaning.  The district court 

declined to even consider the conflict of interest against Petitioner when it denied substitution.  

App. 375a.  The Eighth Circuit summarily affirmed.  App. 448a. 

 If, as the district court would have it, a conflict of interest is not even worthy for discussion 

in considering substitution, this court’s recent jurisprudence has no authority.  For example, a 

federal capital habeas petitioner could be saddled with the same post-conviction attorneys who 

provide ineffective assistance by failing to raise trial counsel’s ineffective assistance.  Martinez, 

132 S.Ct. 1309; Trevino, 133 S.Ct. 1911; Maples, 132 S.Ct. 912.  Requiring state post-conviction 

counsel to investigate and present their own abandonment or ineffectiveness is unrealistic, and 

undersigned counsel are unaware of any state or federal jurisdiction that requires trial counsel to 

do the equivalent.  Such a requirement would dramatically undermine the likelihood such a claim 

would ever be persuasively and powerfully raised.   

 The same problem applies to the present situation.  Requiring the same attorneys to 

investigate and present a claim of their own “egregious misconduct” that could serve as an 

“extraordinary circumstance” in support of equitable tolling is unrealistic in the extreme.  To wit, 

Butts and Horwitz have consistently maintained their own diligence.  The ruling of the courts 

below, wholly ignoring the conflict of interest, make mincemeat of the protections this Court 

have established for federal habeas corpus petitioners.  

Christopher Geidner


Christopher Geidner


Christopher Geidner
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 Moreover, the decision contradicts the decisions of the federal courts that have squarely 

considered the issue.  That is, the courts that have addressed the situation analogous to the one 

here have held that substitution is required.  To date, this has been in cases where a Martinez-

based claim may, as a procedural matter, be properly presented.  In such cases, the federal courts 

are in agreement: independent counsel must be appointed to investigate the claim. See Gray v. 

Person, 526 F.App’x 331, 334 (4th Cir. 2013) (“We find that a clear conflict of interest exists in 

requiring Gray’s counsel to identify and investigate potential errors that they themselves may 

have made”); Juniper v. Davis, 737 F.3d 288, 290 (4th Cir. 2013) (“[A]s in Gray, we find it 

ethically untenable to require [federal habeas] counsel to assert claims of his or her own 

ineffectiveness in the state habeas proceedings in order to adequately present defaulted 

ineffective-assistance-of-trial-counsel claims under Martinez in the federal habeas 

proceedings.”); Huebler v. Vare, No. 3:05–CV–48, 2014 WL 1494271, at *2–3 (D. Nev. April 

15, 2014) (“Following Martinez, current counsel thus is placed in a position of having to review 

the performance of a state post-conviction litigation team on which she worked—including as an 

attorney—to determine whether the team inadequately failed to raise additional claims . . . . 

Current counsel is under an obligation under Martinez to conduct such review, and she has a 

conflict of interest when doing so. That conflict of interest is real, actual and current.”) (quoting 

Bergna v. Benedetti, No. 3:10–CV–389, 2013 WL 3491276, at *2 (D.Nev. July 9, 2013)); accord 

Farnum v. Legrand, No. 2:13–CV–1304, 2013 WL 5817033, at *3 (D.Nev. Oct. 9, 2013); 

Ferguson v. Allen, No. 3:09–CV–138, at *13 n. 15 (N.D.Ala. July 21, 2014); see also Tabler v. 

Stephens, __ F.App’x __, 2014 WL 4954294 (5th Cir. Oct. 3, 2014) (appointment not required 

where what is “really at issue . . . is whether [petitioner] was competent to waive his 

postconviction rights.”).  Substitution of independent counsel is required “because a clear 
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conflict of interest exists in requiring petitioner’ counsel to identify and investigate potential 

errors that they themselves may have made in failing to uncover ineffectiveness of trial counsel 

while they represented petitioner in his state post-conviction hearings.”  Fowler v. Joyner, 753 

F.3d 446, 462 (4th Cir. 2014).  The decisions below failing to substitute counsel due to a clear 

conflict undermine the protections this Court has provided federal habeas petitioners, are at odds 

with the decisions of other federal courts, and should be reviewed. 

 Furthermore, the decisions incorrectly applied the elements of the “interests of justice” 

standard that they did address.  The district court ruled Mr. Christeson’s motion untimely 

because it was “not filed until 2014, and shortly before Petitioner’s execution date.”  App. 375a 

While the initial motion alerting the court to a conflict and the need for substitution of counsel 

was filed in 2014, it was filed in May, over five months prior to Mr. Christeson’s execution date 

and nearly four months before the date was even scheduled. App. 002a. Mr. Christeson has been 

diligently attempting to obtain a substitution of counsel to replace his federally appointed 

conflicted counsel for the past six months, that is, since the time he learned of their conflict of 

interest. Though the court faults Mr. Christeson for the seven year delay in moving for 

substitution, it is silent as to Mr. Christeson’s allegations that the delay was because his 

appointed counsel actively misled him about the status of his case and that he was incapable, due 

to severe cognitive impairments, to discover his predicament and reliant upon the appearance of 

lawyers (asked by his appointed lawyers to visit him), to inform him about his federal case’s true 

posture. 

 The district court also found that conflicted counsel did not abandon Mr. Christeson, 

because, according to pleadings filed by appointed counsel themselves, they “appeared on behalf 

of Petitioner in lethal injection cases and made other filings on his behalf” and “state that they 

Christopher Geidner
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have had meetings and conversations with Petitioner.”  App. 376a.  (internal citations omitted). 

These facts were taken directly from the pleadings of appointed counsel. First, they are further 

evidence of appointed counsel’s conflict of interest; they were pled by appointed counsel in their 

own defense, at the expense of their client, and in violation of his attorney client privilege.  App. 

132a-135a.  Second, the court’s rationale misconstrues Appellant’s allegation of abandonment. 

Appellant alleged that appointed counsel abandoned him before the time that his habeas corpus 

petition was due in April 2005. According to the appointed counsel’s own admissions, their first 

contact with Mr. Christeson was on May 27, 2005, more than six weeks after his statute of 

limitations had expired. Over two months after that first meeting, the appointed attorneys filed a 

woefully late and inadequate petition (having retained no experts, undertaken no investigation, 

and filed no appendix or exhibits), and then spent the next seven years lying to their client about 

the status of his appeals (when they were not ignoring his queries), and strenuously arguing their 

own diligence at the clear expense of the client’s legal interests.  

 Finally, the district court held that “granting the Motion would set an untenable precedent 

in death penalty cases. That is, outside attorneys can toll an execution date by simply waiting 

until the eleventh hour and then second-guessing the work of appointed counsel.” App. 376a. 

 Mr. Christeson did not wait until the “eleventh hour” to initiate the present action. It was 

initiated as soon as he came to realize his appointed counsel’s conflict of interest, literally within 

days of learning on May 4, 2014 that his federal case had been dismissed years earlier due to 

counsel’s abandonment in 2005, at the time the petition was due. Mr. Christeson has been 

attempting for months to litigate this issue.6 Any delay since the initial filing in the district court 

is due to the repeated extensions sought by his appointed counsel and the State as well as the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6 Mr. Christeson’s timeliness in seeking review—as soon as he learned of the conflict—weighs 
in favor of stay for the same reasons.  Barefoot, 463 U.S. at 895. 
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federal courts’ handling of the matter. Delay predating these proceedings is due to the very 

conflict of interest of Mr. Christeson’s federally appointed counsel and their attempts to cover up 

their own misconduct and take advantage of their client’s mental incapacity.  

CONCLUSION 

For the reasons set forth in this application, this Court should grant Mr. Christeson a stay 

of execution.  
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