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THIS IS A CAPITAL CASE. 

 

 

Question Presented 

 

 

1. Whether, under this Court’s decision in Gonzalez v. Crosby, 125 S. Ct. 2641 (2005), 

district courts have jurisdiction over a Rule 60(b) motion challenging a final judgment 

that turns on a misapplication of law governing the court’s review, where the 

misapplication affects the outcome of a case? 

Yes. 
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Statement Of Jurisdiction 

 The Fifth Circuit had jurisdiction over Trottie’s motion for a COA under 28 U.S.C.A. § 

2253(c).  This Court may exercise jurisdiction pursuant to 28 U.S.C.A. § 1254(1). 

Opinion Below 

 The United States Court of Appeals for the Fifth Circuit denied the petitioner’s motion 

for a certificate of appealability on September 8, 2014. 
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Preliminary Statement 

Petitioner Willie Tyrone Trottie was convicted and sentenced to death in Harris County, 

Texas.  He is scheduled to be executed tomorrow, September 10, 2014. 

Last month Trottie submitted a motion pursuant to Rule 60(b) of the Federal Rules of 

Civil Procedure seeking relief from the judgment of the United States District Court for the 

Southern District of Texas denying Trottie’s petition for a writ of habeas corpus.  The District 

Court denied the motion last week, and the United States Court of Appeals for the Fifth Circuit 

denied a motion for a Certificate of Appealability yesterday. 

Factual discrepancies in the evidence against Trottie remain unresolved, and decisions of 

the courts below rest upon application of the wrong law.  Certiorari is warranted for the reasons 

that follow. 

Statement Of The Case 

I. Factual Background 

On the night of May 3, 1993, Trottie arrived at the residence of his ex-common law wife, 

Barbara Canada, with whom he had a child.  In the months prior, their relationship had been 

passionate and psychologically distressing for them both.  Barbara had left Trottie, and, at one 

point, she obtained a restraining order against him.  She continued to see him on a regular basis, 

however, visiting his family and even traveling and having sex with him. 

During this turbulent period, Barbara was living with members of her family, including 

her brother Titus Canada.  Barbara’s family knew about the rocky relationship that she had with 

Trottie and naturally had a negative view of him.  Indeed, earlier in the day on May 3rd, Trottie 

came by the Canada residence to see Barbara, and Titus confronted Trottie with a gun.  Trottie 

had his own gun and left before the situation escalated to violence. 
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In a misguided attempt at reconciliation, Trottie returned to the Canada residence later 

that night to talk with Barbara.  Members of Barbara’s family were there, including her mother 

and sisters.  These individuals would later give various accounts of what happened after Trottie 

arrived, in statements given to the police as well as through testimony the prosecutor elicited 

from them on the witness stand at trial.  Nevertheless, a common thread emerges from their 

conflicting versions of the events: in the course of gunfire between Trottie and Titus in which 

Trottie was wounded, Trottie shot Titus and Barbara, and they died. 

II. Procedural History 

A. State Trial 

The State’s theory of the case was that Trottie threatened Barbara and planned and 

premeditated the deaths of Barbara and Titus for a number of months preceding their deaths. 

There was evidence to the contrary that never came out at trial.  Specifically, the defense 

failed to call numerous witnesses who would have testified that Barbara and Trottie maintained a 

romantic relationship during this period.  Meanwhile, the State withheld a statement by one of its 

witnesses – Trottie’s State probation officer Lynn Clark, to whom Trottie had been reporting – 

that Barbara “probably did mess with [Trottie’s] head a little.”  To compound the problem, the 

statement apparently did not surface until disclosure during the federal habeas proceedings. 

Trial counsel’s performance was hampered by deficiencies at both the guilt phase and the 

sentencing phase.  During the guilt phase, discrepancies between the forensic evidence and 

testimony from the State’s witnesses concerning who fired the first shot – Titus or Trottie – went 

unaddressed.  Despite evidence in support of a self-defense theory as to Titus, Trottie’s trial 

counsel argued against self-defense, thereby dooming Trottie.  Subsequently, at the punishment 
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phase, the defense failed to present available testimony that Trottie’s mother suffered from 

alcoholism and beat him and his siblings until they bled. 

Trottie was convicted and sentenced to death.  His conviction and sentence were affirmed 

on direct appeal by the Texas Court of Criminal Appeals (“CCA”). 

B. State Post-conviction Proceedings 

Trottie filed a habeas petition in Texas state court.  At multiple points throughout the 

habeas proceedings, he sought a hearing with live testimony to develop evidence crucial to his 

claims concerning the uncalled witnesses and related matters.  In one instance, he requested a 

hearing to resolve conflicts between facts in his habeas application and an affidavit from trial 

counsel that bore upon counsel’s ineffectiveness.  Trial counsel’s affidavit had not been filed 

with the court or provided to Trottie’s state habeas counsel until after the court had already 

ordered the submission of proposed findings of fact and conclusions of law.  Thus Trottie was 

denied the opportunity to challenge factual problems in trial counsel’s affidavit. 

The state habeas court denied relief by adopting findings of fact and conclusions of law 

(“FOF/COL”) that were authored and submitted by the State.  The “opinion” suffered from a 

fatal flaw: it did not acknowledge uncalled witnesses or the substance of their testimony 

described in an affidavit Trottie had submitted. 

C. Federal Habeas Petition 

Trottie timely filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254 

(“AEDPA”) in the District Court.  The petition comprised claims for: (1) ineffective assistance 

of counsel, specifically, the failure to conduct an adequate investigation and present appropriate 

witnesses with testimony relevant to (a) the ongoing romance between Barbara and Trottie 

considered independently and in relation to a theory of self-defense as to Titus, and (b) 
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mitigating testimony about Trottie’s childhood; (2) a violation of Brady v. Maryland, 373 U.S. 

83 (1963), due to the State’s failure to disclose Clark’s statement that Barbara “messed” with 

Trottie’s head; and (3) prosecutorial misconduct in connection with repeated references by the 

prosecutor to the substance of tape recordings that had been excluded from evidence. 

From a procedural perspective, Trottie argued that deference to the state court “opinion” 

under AEDPA was inapplicable because the state court failed to consider the heart of his 

ineffective assistance claim – the inadequacy of trial counsel’s investigation.  Further, he argued, 

the “opinion” was contrary to, and involved an unreasonable application of, established Federal 

Law because the findings and conclusions turned on a preponderance standard in contravention 

to Supreme Court decisions including Williams v. Taylor, 529 U.S. 362, 405-06 (2000). 

 The District Court denied of Trottie’s petition and a COA.  Relying on a cumulative 

evidence analysis as to the merits of each claim as properly exhausted or otherwise in the 

alternative, the court largely deferred to the “opinion” adopted by the state court. 

D. Proceedings In The Fifth Circuit 

The Fifth Circuit upheld the District Court’s denial of a COA (“6/14/13 Decision”).  

Nevertheless, at oral argument, questioning of the State’s counsel included the following 

observations by Judge Elrod concerning trial counsel: 

So we don’t look at that just fresh ourselves and say, Gosh, he should’ve, he should’ve 

argued, um, self-defense because th-the second, the fact that Titus shot him, he should’ve 

really argued self-defense, that was foolish, we can’t look at it just straight up like that… 

 

I mean, would you agree that there is room for disagreement here, that if you would have 

been the lawyer, you certainly would have considered that, and we know he didn’t 

prepare much... but that still doesn’t mean you lose, but, I mean, this is not “There’s no 

evidence that he should have done something different.” 
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Recording of Oral Argument at 37:03 – 37:20, 37:42 – 38:00 (emphasis supplied). 1 

The only references in the Fifth Circuit’s decision to the state court “opinion” on the 

question of trial counsel’s investigation related to trial counsel’s affidavit.  To reiterate, this 

affidavit was not provided to Trottie in time for him to challenge it; it was filed after the state 

habeas court had already ordered the parties to submit proposed findings and conclusions.  

Nevertheless, the Fifth Circuit held that “the scope of [trial counsel’s] investigation and 

preparation for trial boils down to a credibility dispute, one the state court resolved against 

Trottie.”  6/14/13 Decision at 12. 

The Fifth Circuit observed that the nature of Barbara’s contact with Trottie “may not 

have been crystal clear” from the evidence at trial.  Id. at fn. 13.  There was no mention of 

romance in the trial record.  However, the Fifth Circuit still upheld the District Court’s 

cumulativeness analysis on the basis that trial counsel pointed out to the jury that Barbara met 

Trottie “a couple of times” after she had obtained a protective order against him.  Id. at 17. 

 With respect to trial counsel’s failure to adequately develop the theory of self-defense as 

to Titus, the Fifth Circuit quoted the District Court’s decision: 

On cross-examination of one of the investigating police officers, [Trottie’s] counsel 

elicited testimony that two bullets found in the door frame inside the house were fired 

from straight ahead, and that this was consistent with someone within the house shooting 

at a person entering through the door.  In closing argument, defense counsel specifically 

argued that Titus shot first and that Trottie merely returned fire. 

 

Id. at 18 (quoting the District Court). 

As discussed below, this characterization of the evidence is incorrect – defense counsel 

argued the opposite. 

                                                           
1  Recording available at http://www.ca5.uscourts.gov/OralArgumentRecordings.aspx (last 

visited November 5, 2013). 
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The Fifth Circuit also upheld the District Court’s conclusion that “even if Trottie’s first 

shots were fired at Titus in self-defense, he then chased Barbara into another room and shot her 

11 times before returning to fire the fatal shots at Titus.”  Id. (quoting District Court).  As 

addressed below, the problem with this reasoning is that it turns on the District Court’s 

misapplication of the applicable Texas capital murder statute; the statute required mens rea as to 

both Titus and Barbara, whereas the District Court applied a mens rea test for only at least one 

victim.  Further, the Fifth Circuit appears to have held that the issue had already been decided in 

the CCA’s opinion, even though there was no ineffective assistance claim on direct appeal.  Id. at 

24-25. 

The Fifth Circuit relegated its discussion of the state court’s failure to apply the proper 

legal standard to a footnote, stating: “While the state court indicated that Trottie must prove 

deficiency by a preponderance of the evidence, it did not expressly apply that standard to the 

prejudice prong.  Thus, Trottie fails to demonstrate that the standard applied by the state court 

was contrary to, or an unreasonable application of, established federal law.”  Id. at fn. 7 

(italicized emphasis in original, underlined emphasis supplied)).  No language from the state 

court “opinion” was quoted, however, and the state court’s rationale was subject to no analysis. 

E. Subsequent Proceedings, Rule 60(b) Motion, And Execution Date 

Trottie filed a petition for a rehearing of the Fifth Circuit’s denial of the motion for a 

COA.  Among other things, he argued that the question of who fired the first shot – Trottie or 

Titus – was critical to the jury’s determination of Trottie’s mens rea and his moral culpability.  

The petition for rehearing was denied. 

Trottie then filed a petition for certiorari in this Court.  The petition was denied. 
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Following the denial of the cert. petition, Trottie filed a motion for relief from the District 

Court’s judgment pursuant to Rule 60(b) of the Federal Rules of Civil Procedure.  Trottie argued 

that relief was appropriate under Gonzalez v. Crosby, 545 U.S. 524 (2005), because the final 

judgment rests on a misapplication of law governing a threshold issue that affects the disposition 

of the case.  Specifically, the judgment reflected a misapplication of the intent requirement of the 

Texas capital murder statute under which Trottie was convicted, and this misapplication 

determined the outcome.  Further, the judgment failed to address the state court’s misapplication 

of the legal standard governing ineffective assistance of counsel claims, and that this failure was 

also outcome-determinative. 

The District Court denied the Rule 60(b) motion on September 2, 2014 (“9/2/14 Order”, 

annexed within appendix (“A.”) at 1-10.  The court held that Trottie’s motion was untimely, and 

that the court lacked authority to “overrule the Fifth Circuit’s denial of [Trottie’s] application for 

a certificate of appealability.”  Id. at 6-7.  The court also held that the motion sought “to seek a 

second round of appeals,” and that Trottie had not identified “a defect in the integrity of the 

federal habeas proceedings” as required for review under Gonzalez, see infra. 

The Fifth Circuit affirmed.  A. at 11-19.  Specifically, the Circuit held that the District 

Court properly found that the motion was untimely and that Trottie had failed to present 

“extraordinary circumstances” justifying relief under Rule 60(b).  Id. at 15.  The basis for 

affirmance on the substance of the motion appears to be the court’s perception that “Trottie 

sought to re-litigate claims that have already been litigated and resolved…”  Id. 

Trottie’s execution remains scheduled for tomorrow, September 10, 2014. 
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Reasons For Granting The Writ 

I. Legal Framework 

A COA will issue where the petitioner makes “a substantial showing of the denial of a 

constitutional right.”  28 U.S.C. § 2253(c)(2).  “A petitioner satisfies this standard by 

demonstrating that jurists of reason could disagree with the district court’s resolution of his 

constitutional claims or that jurists could conclude the issues presented are adequate to deserve 

encouragement to proceed further.”  Miller-El v. Cockrel, 537 U.S. 322, 327 (2003).  The 

question is the debatability of the underlying constitutional claim, not the resolution of that 

debate.”  Id. at 342.  “Indeed, a claim can be debatable even though every jurist of reason might 

agree, after the COA has been granted and the case has received full consideration, that 

petitioner will not prevail.”  Id. at 338.  “Moreover, because the present case involves the death 

penalty, any doubts as to whether a COA should issue must be resolved in petitioner’s favor.”  

Avila v. Quarterman, 560 F.3d 299, 304 (5th Cir. 2009) (internal quotations and citation 

omitted). 

Rule 60(b) of the Federal Rules of Civil Procedure provides: 

On motion and just terms, the court may relieve a party or its legal representative 

from a final judgment, order, or proceeding for the following reasons: 

 

(1)  mistake, inadvertence, surprise, or excusable neglect; 

 

(2)  newly discovered evidence that, with reasonable diligence, could 

not have been discovered in time to move for a new trial under 

Rule 59(b); 

 

(3)  fraud (whether previously called intrinsic or extrinsic), 

misrepresentation, or misconduct by an opposing party; 

 

(4)  the judgment is void; 
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(5)  the judgment has been satisfied, released or discharged; it is based 

on an earlier judgment that has been reversed or vacated; or 

applying it prospectively is no longer equitable; or 

 

(6)  any other reason that justifies relief. 

 

This Court has observed that “Rule 60(b) has an unquestionably valid role to play in 

habeas cases.”  Gonzalez v. Crosby, 545 U.S. 524, 534 (2005).  The applicability of the Rule 

turns on whether the movant challenges a deficiency inherent in the judgment: a Rule 60(b) 

motion is proper when it “attacks, not the substance of the federal court's resolution of a claim on 

the merits, but some defect in the integrity of the federal habeas proceedings.”  Id. at 532. 

II. Misapplication Of Law Governing A Court’s Review That Affects The Outcome Of 

A Case Is A Proper Basis For A Rule 60(b) Motion. 

 

The trend among the Fifth Circuit in adjudicating Rule 60(b) claims, as exemplified here, 

disembowels this Court’s jurisprudence on the Rule.  The finding of untimeliness and the belief 

below that the District Court lacked authority to review Trottie’s motion contravenes Gonzalez v. 

Crosby, 125 S. Ct. 2641 (2005), in which this Court evaluated a Rule 60(b) motion in a similar 

procedural posture, following the appeal of a denial of a COA.  In light of Gonzalez, jurisdiction 

lay in the District Court, and the motion was timely following the denial of certiorari, see also 

Fed. R. Civ. Pro. 60(b) (requiring that motion “be made within a reasonable time…”). 

A misapplication of law governing a court’s review which affects the disposition of a 

case qualifies as a defect in the integrity of federal habeas proceedings warranting review under 

Rule 60(b).  See Gonzales, 125 St. Ct. at 533 (misapplied federal statute of limitations “fits this 

description”).  Such circumstances are present here, not only because the federal courts have 

applied the wrong law underlying the statute of conviction, but also because the state court 

decision applied the wrong law in evaluating Trottie’s ineffective assistance of counsel claim in 

the first instance ~~ and both misapplications remain outstanding issues. 
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To appreciate the depth of this problem, it is necessary to understand the facts of the case 

in operation.  The courts below miscast this discussion as “re-litigation” or “a second round of 

appeals,” when the analysis is no more than context. 

Trottie was convicted under Tex. Penal Law § 19.03(a)(6)(A) (1993), with reference to § 

19.02(a)(1) (1993).  These subsections collectively provided that it was a capital offense to 

intentionally or knowingly cause the death of more than one person during the same criminal 

transaction. 

The decisions of the courts below rest on the misimpression that mens rea as to only one 

victim is required.  This error of threshold law matters for two reasons. 

First, the decisions below have essentially held that there was no prejudice from trial 

counsels’ failure to present evidence regarding the ongoing, romantic nature of Barbara’s 

relationship with Trottie because this information came out at trial.  However, there was no such 

information in evidence.  What is more, contrary to recountings of the case by the courts below, 

trial counsel did not argue that Titus initiated gunfire.  Instead, trial counsel stated, “There is no 

evidence of any self-defense issue, therefore, it is no consideration of yours and it’s not here.”  

Trial counsel further secured Trottie’s conviction and death sentence by arguing that: (1) 

witnesses had testified that Trottie entered the Canada house, shooting instantly (despite forensic 

evidence to the contrary); and, (2) bullets found in the frame of the Canada’s front door had been 

fired at Trottie while he was returning after having run out of the house and then back inside in 

the middle of the incident (rather than upon initial entry, as supported by the evidence). 

Second, the final judgment lacks a resolution of the state habeas court’s misapplication of 

the legal standard for evaluating the ineffectiveness of trial counsel.  An ineffective assistance of 

counsel claim requires determining whether there is a “reasonable probability” that the outcome 
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of the case would have been different had counsel performed adequately.  Strickland v. 

Washington, 466 U.S. 688, 695 (1984).  Application of a preponderance standard of review 

rather than a “reasonable probability” test – as happened here – is “‘diametrically different,’ 

‘opposite in character or nature,’ and ‘mutually opposed’ to [the District Court’s] clearly 

established precedent.”  Williams v. Taylor, 529 U.S. 362, 405-06 (2000). 

Despite this Court’s pronouncement, the state habeas court “opinion” applied a 

preponderance standard, relying on a Texas state case, Ex parte Richardson, 70 S.W.3d 865, 870 

(Tex. Crim. App. 2002), for the proposition that a “defendant must prove a constitutional 

violation and entitlement to habeas relief by preponderance of the evidence.”  FoF/CoL at 20 

(emphasis supplied).  This error was compounded by a “totality of representation” standard of 

review under applied another cited Texas state case, McFarland v. State, 845 S.W.2d 824, 843 

(Tex. Crim. App. 1992). 

The absence of a resolution to this defect creates a problem in the judgment.  Under the 

correct “reasonable probability” test, the evidence at trial gives rise to questions about Trottie’s 

guilt and his moral culpability for the purposes of mitigation at sentencing.  The uncalled witness 

testimony concerning Trottie’s relationship with Barbara is critical to tipping the balance for life, 

and testimony about his childhood would have further mitigated the sentence.  There is a 

reasonable probability that at least one juror would have voted for life had the unadduced such 

evidence been presented. 

A Rule 60(b) motion is warranted because no court decision to date has cured this 

problem.  There is no dispute that the District Court misapplied the Texas capital murder statute 

in conducting its cumulative error analysis.  The Fifth Circuit’s reliance on the CCA decision 

concerning the sufficiency of the evidence in this regard fell short of mooting the problem 
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because the CCA’s decision was limited to the trial record.  The CCA had none of the uncalled 

witness affidavits before it on direct appeal.  And, even assuming arguendo that the CCA 

decision is relevant, the portion of it that the Fifth Circuit relied on does not address prejudice at 

the sentencing phase. 

Accordingly, the issues are debatable among reasonable jurists and a COA is in order. 

III. Conclusion  

Permitting the deficits and uncertainties discussed in this petition to remain unresolved 

undermines faith in capital litigation.  This Court should grant certiorari. 
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