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SOUTHERN DISTRICT OF NEW YORK

x
UNITED BROTHERHOOD OF
CARPENTERS AND JOINERS : Civil Action No.:
OF AMERICA,

Petitioner,

V.

TAPPAN ZEE CONSTRUCTORS, LLC,

Respondent.

PETITION TO ENFORCE FIRST ARBITRATION AWARD
AND VACATE SECOND ARBITRATION AWARD

ON GROUNDS IT EXCEEDED ARBITRATOR’S AUTHORITY
AND MEMORANDUM IN SUPPORT THEREOF

1. This action is brought by Petitioner United Brotherhood of Carpenters and Joiners

of America (“UBC”), on behalf of itself and the local unions Dockbuilders Local 1556

(“Dockbuilders”) and Carpenters Local 279 (“Carpenters”), to (I) enforce an arbitration Award

issued by Arbitrator J.J. Pierson dated May 4, 2014 (the “First Award”); and (ii) vacate a second

Award issued by Arbitrator Pierson nine days later, on May 13, 2014 (the “Second Award”),

which reversed the First Award.’

2. Arbitrator Pierson’s Awards relate to the assignment of more than 400,000 hours

of disputed construction work on the replacement for the Tappan Zee Bridge, which spans the

Hudson River and connects Westchester and Rockland Counties in New York State. The

construction project is referred to as the Tappan Zee Hudson River Crossing Project (the

“Tappan Zee Project”). Respondent Tappan Zee Constructors, LLC (“TZC”) was awarded the

contract to design and build the Tappan Zee Project.

The First Award and the Second Award are attached hereto as Exhibits A and B.
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3. The disputed construction work at issue is two categories of formwork2 that is

part of the Tappan Zee Project: (I) the “formwork from the top of the pile caps up to and

including the pier caps;” and (ii) the “forrnwork for all columns including the main span tower

forms when over water.”3

4. In the First Award, Arbitrator Pierson assigned all of the disputed formwork to the

Dockbuilders. Nine days later, Arbitrator Pierson issued the Second Award sua sponte,

reversing course and assigning all of the disputed forrnwork to the Carpenters.

5. Arbitrator Pierson’s First Award was final and should be enforced because it

definitively resolved all of the issues submitted to arbitration. See Rocket Jewelry Box, Inc. v.

Noble Giji Packaging, Inc., 157 F.3d 174, 176 (2d Cir. 1998). Moreover, after entry of the First

Award, Arbitrator Pierson became functus officio and lacked the authority to reconsider or

amend the First Award. See Ottley v. Schwarlzberg, 819 F.2d 373, 376 (2d Cir. 1987).

Consequently, the Second Award should be vacated because it exceeded the Arbitrator’s

authority and is a nullity.

JURISDICTION

6. This Court has jurisdiction over this matter under the Federal Arbitration Act, 9

U.S.C. § 1 et seq. (the “FAA”), the Labor Management Reporting Act, 29 U.S.C. § 185, and 28

U.S.C. § 1331.

7. Venue is proper in this Court under 9 U.S.C. § 9-10 and 28 U.S.C. § 1391(b),

because TZC has its principal place of business within this district and the arbitration awards

giving rise to this Petition were made within this district.

2 “Formwork” refers to either temporary or permanent molds into which concrete or similar
materials are poured. See http://en.wikipedia.org/wiki/Forrnwork.

See Exhibit A at 2; Exhibit B at 2.
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PARTIES

8. Petitioner UBC is an unincorporated labor organization within the meaning of 29

U.S.C. § 152(5), and, at all material times herein, has been engaged in an industry affecting

commerce as defined in 29 U.S.C. § 152(6) and (7) and 20 U.S.C. § 185(a).

9. UBC brings this action on behalf of itself, the Dockbuilders and the Carpenters.

The Dockbuilders and the Carpenters are unincorporated labor organizations within the meaning

of 29 U.S.C. § 152(5), and, at all material times herein, have been engaged in an industry

affecting commerce as defined in 29 U.S.C. § 152(6) and (7) and 20 U.S.C. § 185(a).

10. Respondent Tappan Zee Constructors, LLC (“TZC”) is a limited liability

company duly organized and existing under the laws of the State of New York, with a principal

office and place of business in Tarrytown, New York. At all material times herein, TZC has

been engaged in an industry affecting commerce as defined in 29 U.S.C. § 152(2), (6) and (7)

and 20 U.S.C. § 185(a).

FACTUAL BACKGROUND

The Dispute

11. All parties to this dispute are stipulated to the Plan for the Settlement of

Jurisdictional Disputes in the Construction Industry (the “Plan”), and the Procedural Rules and

Regulations for the Plan (the “Rules”).4 The purpose of the Plan is to enable employers and

unions to expeditiously resolve disputes over construction work assignments without strikes,

work stoppages or other disruptions. Arbitrator Pierson issued the Awards at issue in this action

under the terms of the Plan and the Rules.

‘‘ A copy of the Plan and Rules is attached hereto as Exhibit C.

3
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12. On January 7, 2014, TZC issued a written assignment for the formwork that is

part of the Tappan Zee Project. TZC assigned to the Carpenters two categories of forrnwork: (i)

the “formwork from the top of the pile caps up to and including the pier caps,” and (ii) the

“formwork for all columns including the main span tower forms when over water.”

13. On January 13, 2014, UBC submitted a jurisdictional dispute to the Plan,

challenging the assignment of the two categories of forrnwork to the Carpenters. The following

day, UBC requested that the Plan Administrator hold in abeyance any action with respect to the

jurisdictional dispute, because the parties were discussing settlement. On April 7, 2014, UBC

advised TZC that the Dockbuilders and Carpenters had reached an agreement that all of the

disputed formwork would be assigned to the Dockbuilders, and would not be claimed by the

Carpenters.

14. On April 14, 2014, the Plan Administrator advised TZC of the agreement between

the two local unions and, in accordance with Article IX of the Plan, directed TZC to assign the

formwork to the Dockbuilders, in accordance with the parties’ agreement.

15. On April 15, 2014, TMZ advised the Plan Administrator that it disagreed with the

directive to reassign the disputed formwork to the Dockbuilders, and requested that the

jurisdictional dispute be referred to arbitration for a decision.

16. Arbitrator Pierson was subsequently designated as Arbitrator of the dispute under

the Plan. On April 28, 2014, a hearing was conducted in Ardsley, New York. The First and

Second Awards followed.

The First Award

17. Pursuant to Article V, Section 8 of the Plan, in rendering a decision, the Arbitrator

is required to address three criteria:

4

Case 1:14-cv-03688-ALC   Document 2   Filed 05/22/14   Page 4 of 9



“(a) First, whether a previous agreement of record or applicable agreement.

governs;

(b) Only if the Arbitrator finds that the dispute is not covered by an

appropriate or applicable agreement . . . he shall then consider the established

trade practice in the industry and prevailing practice in the locality . .
. ; and

(c) Only if none of the above criteria is found to exist, the Arbitrator shall

then consider that because efficiency, cost or continuity and good management

are essential to the well being of the industry, the interests of the consumer or the

past practices of the employer shall not be ignored.”5

18. In the First Award, Arbitrator Pierson determined that no previous agreement

governed assignment of the disputed formwork, and then found that an established trade practice

in the industry and prevailing practice in the locality required assignment of the disputed

formwork to the Dockbuilders.6 Arbitrator Pierson expressly noted that “because [he had] made

a finding that the matter is resolved through Article V, Section 8(b), Article V, Section 8(c) need

not be considered.”7

The Second Award

19. Article V. Section 7 of the Plan provides: “The decision of the Arbitrator shall

befinal and binding on all parties to the dispute.”8

Exhibit C at 24-25.

6 See Exhibit A at 4.

See Id.

8 Exhibit C at 23-24.
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20. Notwithstanding this provision, on May 13, 2014 Arbitrator Pierson issued the

Second Award sua sponte. In the Second Award, Arbitrator Pierson again determined that no

previous agreement governed assignment of the disputed formwork. However, purportedly

because of his review of a decision that “was not relied upon until a complete review of the April

28, 2014 hearing was undertaken,” Arbitrator Pierson reversed himself and now found that there

was iio established trade practice in the industry or prevailing practice in the locality governing

assignment of the disputed forrnwork. After considering the factors in Article V, Section 8(c) of

the Plan, Arbitrator Pierson assigned the disputed formwork to the Carpenters.9

21. In the Second Award, Arbitrator Pierson characterized the First Award as a “short

form decision” that was “hasty” and “not fully considered at the time.”10 Neither the Plan nor

the Rules provide for the issuance of initial “short form decisions” or the sua sponle issuance of

second awards altering or modifying a prior award.

22. UBC did not appeal the Second Award because the Plan and Rules do not provide

grounds for an appeal. Pursuant to Article V, Section 14 of the Plan, “[t]he sole issue to be

considered on appeal is whether the Arbitrator failed to address the established criteria of Article

V, Section I As noted above, in issuing the Second Award, Arbitrator Pierson expressly

considered the three criteria under this provision. Because an appeal under the Plan and Rules

would have been futile, UBC elected to initiate this action.

See Exhibit B at 9-11.

10 See Id. at 7-8.

See Exhibit C at 26-27.
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The Court Should Enforce the First Award As Final And
Vacate The Second Award Because It Exceeded The Arbitrator’s Authority.

23. This Court has the power to vacate an arbitration award where the arbitrator

exceeded his powers. As the Second Circuit observed: “The authority of the [arbitrator] is

established only through the contract between the parties who have subjected themselves to

arbitration, and [an arbitrator] may not exceed the power granted to [him] by the parties to the

contract . . . [if an arbitrator] goes beyond that self-limiting agreement between consenting

parties, [he] acts inherently without power, and an award ordered under such circumstances nuist

be vacated.” Porzig v. Dresdner, Kleinworl, Benson, North America LLC, 497 F.3d 133, 140 (2d

Cir. 2007) (emphasis added); see also Collins & Aikman Floor Coverings Corp. v. Froehlich,

736 F.Supp. 480, 484 (S.D.N.Y. 1990) (“an arbitrator cannot rewrite a new agreement for the

parties”).

24. The Second Circuit has held that “an arbitration award is final if it ‘resolve[s] all

issues submitted to arbitration, and determine[s] each issue fully so that no further litigation is

necessary to finalize the obligations of the parties.” Rocket Jeweliy Box, Inc. v. Noble Gfi

Packaging, Inc., 157 F.3d 174, 177 (2d Cir. 1998).

25. Under this standard, as well as the plain language of Article V, Section 7 of the

Plan, the First Award was the final award that should be enforced.

26. The Second Circuit has also held that “as a general rule, once an [arbitrator]

decides the submitted issues, it becomes flinctus officio and lacks any further power to act.”

Ottley v. Schwartzberg, 819 F.2d 373, 376 (2d Cir. 1987). The flinctus officio doctrine “has been

routinely applied in federal cases brought pursuant to the [FAA].” Colonial Penn ins. Co. v.

Omaha Indem. Co., 943 F.2d 331. 331 (3d Cir. 1991)

27. The Ninth Circuit, for its part, has analyzed the doctrine offunctus officio thusly:

7
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It is [a] flindaniental common law principle that once an arbitrator has
made and published a final award his authority is exhausted and he is
/‘nclus officio and can do nothing more in regard to the subject matter
of the arbitration. The policy which lies behind this is an
unwillingness to permit one Who iS not a judicial officer and who acts
informally and sporadically, to re-examine a final decision which he
has already rendered, because of the potential evil of outside
communication and unilateral influence which might affect a new
conclusion.

MeClaichy Newspapers v. Central Valley Typographical Union No. 46, 686 F.2d 731, 733-34

(9th Cir. 1982); see also Colonial Penn, 943 F.2d at 33 1 (the reason for the doctrine is “the

potential evil of outside communication and unilateral influence which might affect a new

conclusion”).

28. There are several well-recognized exceptions to the doctrine offund us officio, but

none are applicable in this case. See, e.g., Colonial Penn, 943 F.2d at 331 (arbitrator may correct

a mistake, address an issue not previously adjudicated, clarify an ambiguity, or resolve remedial

issues).

29. Under the foregoing well-settled law, the Second Award was impermissible and

unlawful because it was entered in derogation of the functus officio doctrine and exceeded the

arbitrator’s authority. The Second Award should be vacated.

30. For all the foregoing reasons, this Court should exercise its power to enforce the

First Award and vacate the Second Award issued by Arbitrator Pierson.

REOUEST FOR RELIEF

WHEREFORE, Petitioner UBC respectfully requests that the Court grant the Petition and

issue an Order:

(A) Enforcing the first Award entered by Arbitrator Pierson dated May 4, 2014;

(B) Vacating the second Award entered by Arbitrator Pierson dated May 13, 2014;

8
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(C) Awarding UBC its reasonable attorneys’ fees and costs of suit incurred herein;

and

(D) Providing such other and further relief as the Court may deem just and proper.

Dated: New York, New York
May 22, 2014

Respectfully submitted,

DECARLO & SHANLEY

j
Daniel M. Shanley
533 S. Fremont Avenue, 9th Floor
Los Angeles, California 90071
Telephone: (213) 488-4100
Facsimile: (213) 488-4180
Email: dshanleydeconsel.com

Counsel for United Brotherhood ofCaipenters
and Joiners ofAmerica

ZUCKERMAN SPAEDER LLP
Barbara S. Jones
Shawn P. Naunton
1185 Avenue of the Americas, 31st Floor
New York, New York 10036
Telephone: (212) 704-9600
Facsimile: (212) 704-4256
Email: bj ones@zuckerman.com

snaunton@zuckerman.com

SPIVAK LIPTON LLP
James M. Murphy
Adrian Healy
1700 Broadway
New York, New York 10019
Telephone: (212) 765-2100
Facsimile: (212) 765-8954
Email: jmurphyspivaklipton.com

ahealy@spivaklipton.com

Counsellor Dockbuilders Local 1556
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