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Brief Summary of Events In Support of Assertion that U.S. Customs and Border Protection 
(CBP) Deputy Commissioner David V. Aguilar Utilized the 2011 Performance Rating of CBP 
Assistant Commissioner James F. Tomsheck To Retaliate Against Him For His Efforts to 
Address Corruption and Misconduct in the CBP Workforce. 11/8/11 

During the period beginning in 2006, the then Chief of the U.S. Border Patrol , and now currently 
Deputy Commissioner of CBP David V. Aguilar consistently resisted and attempted to obstruct 
integrity initiatives that I had undertaken as the Assistant Commissioner of CBP - Office of 
Internal Affairs. I also serve as the Chief Security Officer for CBP. All of these integrity programs 
were fully supported by then Commissioner of CBP, Ralph Basham. Deputy Commissioner 
Aguilar was especially critical of our efforts to establish and expand a polygraph program, 
address the backlog of periodic reinvestigations (five-year BI updates), and conduct integrity tests 
to identify corrupt employees. 

I received my annual performance review for FY 2011 on 10/31 /11. This review lowered my rating 
score from 90.69 in rating year 2010, to 80.336 for rating year 2011 , a total lowering in my score 
of 10.354 points. During this rating period, I exceeded all employee-specific performance 
objectives and displayed consistent superior DHS core leadership competencies. These 
achievements were clearly delineated in my core competencies - FY 2011 accomplishments. 
Lowering my rating by 10.354 points was an act by Deputy Commissioner Aguilar to retaliate 
against me. This act of retaliation is the direct result of my efforts to address corruption and 
integrity issues within CBP and my refusal to adopt his "corporate message" on CBP integrity. 
Deputy Commissioner Aguilar's "corporate message" on integrity is instead a convenient 
redefining of corruption by him to diminish and mask the severity of the integrity problems facing 
CBP. 

Events: 

• On 3/11 /10 , I was directed to testify before the Senate Homeland Security and 
Governmental Affairs Committee, Ad Hoc Subcommittee on State, Local, and Private 
Sector Preparedness and Integration. My opening statement was approved by the CBP 
Offices of Congressional Affairs and Public Affairs. Following my statement, Senator 
Mark Pryor addressed several questions to me. These questions all related to corruption , 
misconduct, and suitabil ity for employment in CBP. The questions were specific in nature 
and required focused answers. Much of the information requested by Senator Pryor 
related to pre-employment polygraph examinations for CBP law enforcement positions, 
and the backlog of periodic reinvestigations (five-year BI updates). Any response other 
than those I provided would have been inaccurate and unresponsive. 

• On 3/17110, I was directed to attend a meeting with Deputy Commissioner Aguilar and 7-
10 others. I knew only that the meeting would focus on messaging. I was totally unaware 
that the subject was my Senate testimony on 3/11 /10. After the Deputy Commissioner 
asked several questions about corruption and polygraph, he challenged my answers to 
those questions and criticized my testimony before Senator Pryor. He initially stated and 
later yelled at me that my testimony was not part of his "corporate message" on 
corruption in CBP. He stated clearly that all comments by CBP leadership relating to 
corruption or integrity issues must comply with his "corporate message." It was during 
this meeting that he first introduced the concept of "redefining corruption" to advance his 
"corporate message" for corruption. 

• On 4/15/10, Deputy Commissioner Aguilar met with James Wong, the Deputy Assistant 
Commissioner for CBP-Office of Internal Affairs and me. During this meeting, the Deputy 
Commissioner began by telling us that we were going to redefine corruption. I told the 
Deputy Commissioner that I did not understand what he meant by that. I explained that 
we used the legal definition of the term, the same definition used by other law 
enforcement agencies. The Deputy Commissioner then produced an 8.5 - 11 inch piece 
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of paper and wrote a number on that paper. That number was 20, 21 , 27, or 28. He 
never turned the paper toward us preventing us from seeing exactly what he had written . 
The Deputy Commissioner than went on to tell us that we would only include those 
employees who had "let something or someone bad into the U.S. for personal gain" as 
our new definition for corruption. He then stated that by using that new definition the 
actual number of corruption arrests in CBP would be "not more than 20 or, maybe 30 
something." As he was saying this, he repeatedly tapped the paper with the "20 
something" number on it with his pen. I told the Mr. Aguilar that that definition would 
exclude many serious corruption arrests that included crimes such as use of a law 
enforcement position to: sexually assault arrested persons in custody, thefUfraud, 
divulging classified or sensitive law enforcement information etc. Mr. Wong and I were 
then dismissed to carry out his order. Later on this date, I advised the Deputy 
Commissioner that using his definition the number of mission-compromising corruption 
arrests in CBP was 83, and 109 CBP employees had been arrested for corruption. I 
advised him that I would not exclude from the total those corruption arrests that did not 
meet his revised definition. Today, 96 of CBP employees have been arrested for 
mission-compromising and a total of 134 CBP employees have been arrested for 
corruption. These numbers are calculated from the date of 10/1/04, that date that CBP 
became a functional component of DHS. 

• On 7/28/10 , The U.S. Senate passed S. 3243 - The Anti-Border Corruption Act of 2010. 
the President signed this legislation into law on 1/5/11. This legislation was introduced 
by Senator Mark Pryor in response to my testimony on 3/11 /10. The law requires that all 
persons hired for CBP law enforcement clear a standard federal law enforcement pre
employment polygraph. It also requires that CBP eliminate the backlog of over due 
periodic reinvestigations (five-year BI updates). As the Office of Internal Affairs has 
proceeded to implement and fully comply with this law there has been consistent conflict 
with both Deputy Commissioner Aguilar and Commissioner Alan Bersin. These conflicts 
have been punctuated by yelling at and falsely accusing me and my subordinates of not 
providing accurate updates on our progress to full compliance with the Anti-Border 
Corruption Act of 201 O. 

• On 5/24/11 , I participated in a FY11 CBP Hiring Initiative Meeting with Commissioner 
Bersin and Deputy Commissioner Aguilar and numerous others. During this contentious 
meeting, Deputy Commissioner Aguilar stated that he had told me to utilize Border Patrol 
Agents and Customs and Border Protection Officers to conduct personnel security 
adjudication of background investigations (Bls) . I had never been so instructed. He then 
yelled that he as well as former Commissioner Basham and Deputy Commissioner Jay 
Ahern had also ordered me to do so. Again, I was never directed to do this. After this 
larger meeting, Mr. Aguilar called me to his office and again told me to conduct the 
adjudication of background investigations with Border Patrol Agents and Customs and 
Border Protection Officers. I explained that would constitute a clear and compelling 
conflict of interest that would be seen by those monitoring our personnel security 
processes as unethical. I warned that it could lead to the Department of Homeland 
Security andlor the Office of Personnel Management suspend ing our delegated authority 
to conduct personnel security investigations and adjudications. As this meeting 
continued, approximately ten minutes later, Mr. Aguilar told me neither he, or 
Commissioner Bersin had told me to use Border Patrol Agents and Customs and Border 
Protection Officers to conduct adjudications. He then told me "you will remember or 
recall that you were not told to use Border Patrol Agents to do adjudication. " Both the 
Deputy Commissioner and Commissioner Bersin had told me otherwise. Many of those 
present in the larger meeting acknowledged that heard both the Deputy Commissioner 
and Commissioner Bersin tell me to utilize Border Patrol Agents and Customs and 
Border Protection Officers to conduct personnel security adjudication of background 
investigations. 


