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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 
____________________________________ 
      ) 
MOST REVEREND LAWRENCE E. ) 
BRANDT, BISHOP OF THE ROMAN  ) Case No. 2:14-cv-00681-AJS 
CATHOLIC DIOCESE OF   ) 
GREENSBURG, as Trustee of the Roman ) 
Catholic Diocese of Greensburg, a  ) 
Charitable Trust, et al.   ) 
      ) 
   Plaintiffs,  ) 
      ) 
  v.    ) 
      ) 
SYLVIA M. BURWELL, et al.  ) 
      ) 
   Defendants.  ) 
____________________________________) 
 
 

DEFENDANTS’ SUPPLEMENTAL BRIEF REGARDING THE SIGNIFICANCE OF 
THE PARTIES’ ADDITIONAL JOINT STIPULATION OF FACT 

 
 Defendants submit this supplemental brief to address the significance of the parties’ 

additional joint stipulation that the health plan offered by the Roman Catholic Diocese of 

Greensburg (“the Diocese”) is a self-insured “church plan” within the meaning of 29 U.S.C. 

§ 1002(33). As Defendants have explained, Defendants lack regulatory authority to require the 

third-party administrators (“TPAs”) of self-insured church plans to make the separate payments 

for contraceptive services for participants and beneficiaries in such plans under the challenged 

accommodations. Because the regulations allow Plaintiffs to opt out of providing or paying for 

contraceptive services, and because Defendants lack authority to require Plaintiffs’ TPA to make 

these payments, Plaintiffs have not established an injury in fact. 

In general, under the challenged regulations, when a TPA receives a copy of the self-

certification from an eligible employer that sponsors a self-insured group health plan, that TPA 
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becomes an ERISA Section 3(16), 29 U.S.C. § 1002(16), plan administrator and claims 

administrator for the purpose of providing the separate payments for contraceptive services. See 

29 C.F.R. § 2510.3-16(b). Thus, the contraceptive coverage requirements can be enforced against 

such TPAs through Defendant Department of Labor’s ERISA enforcement authority. See 78 Fed. 

Reg. 39,870, 39,879-80 (July 2, 2013), AR at 11-12. Church plans, however, are specifically 

excluded from the ambit of ERISA. See 29 U.S.C. § 1003(b)(2). Thus, ERISA enforcement 

authority is not available with respect to the TPAs of self-insured church plans under the 

accommodations, and the government has no statutory or regulatory authority to compel such 

TPAs to provide contraceptive coverage to self-insured church plan participants and 

beneficiaries. Further, there is no reason to believe that Plaintiff’s TPA would voluntarily 

provide such coverage over their clients’ stated religious objections to doing so. 

It is undisputed that the Diocese, as a religious employer within the meaning of 45 C.F.R. 

§ 147.131(a), remains entirely exempt from the challenged regulations, and Catholic Charities of 

the Diocese of Greensburg (“Catholic Charities”) and St. John the Evangelist Regional Catholic 

School (“St. John”), which share the Diocese’s plan, remain eligible for the accommodations 

under the final regulations promulgated by Defendant Department of Treasury, 26 C.F.R. 

§ 54.9815-2713A, and therefore need not contract, arrange, pay, or refer for contraceptive 

services. Moreover, Catholic Charities’s and St. John’s TPA need not provide separate payments 

for contraceptive services because the Diocese offers a self-insured church plan. Thus, even if 

the Court were to continue to accept the argument that an employer’s signing a self-certification 

facilitates coverage of contraceptive services, there would be no facilitation here. Accordingly, 

the injury of which Plaintiffs complain—that the regulations somehow require them to facilitate 

access to contraceptive services to which they object on religious grounds—is purely 
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hypothetical. Nor can Plaintiffs complain that their TPA might voluntarily elect to provide 

contraceptive coverage notwithstanding the fact that defendants do not have the authority to 

require it to do so, as this allegation would be far too speculative for the purposes of Article III 

standing. See Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1147 (2013); see also Roman 

Catholic Archbishop of Washington v. Sebelius, __ F. Supp. 2d __, 2013 WL 6729515, at *24-26 

(D.D.C. Dec. 20, 2013) (concluding that the plaintiffs that provide coverage through a self-

insured church plan lack standing), injunction pending appeal granted, No. 13-5371 (D.C. Cir. 

Dec. 31, 2013). 

Aside from this jurisdictional defect, the fact that Plaintiffs provide health insurance to 

their employees through a self-insured church plan also means that Plaintiffs cannot establish 

actual success on the merits, as they must to be entitled to a permanent injunction. See Minard 

Run Oil Co. v. U.S. Forest Serv., 894 F. Supp. 2d 642, 663 (W.D. Pa. 2012) (“The standard for 

granting a permanent injunction is essentially the same as for granting a preliminary injunction, 

except that a party seeking a permanent injunction must prove actual success on the merits rather 

than merely demonstrating a likelihood of success”) (citing Amoco Production Co. v. Village of 

Gambell, AK, 480 U.S. 531, 546 n.12 (1987)). Defendants have already addressed the merits of 

Plaintiffs’ claims in their opposition to the plaintiffs’ motions for preliminary injunctions in 

Zubik and Persico, which are factually similar and also involve plans offered through the same 

Catholic Benefits Trust. Instead of repeating those arguments here, Defendants incorporate them 

by reference and respectfully refer the Court to those filings, which demonstrate that Plaintiffs’ 

claims fail. See Zubik v. Sebelius, No. 2:13-cv-01459 (W.D. Pa.) (ECF No. 23); Persico v. 

Sebelius, No. 1:13-cv-00303 (W.D. Pa.) (ECF No. 28). Moreover, because Plaintiffs offer a self-

insured church plan to their employees, the challenged regulations do not require Plaintiffs’ TPA 
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to provide separate payments to be made with respect to the participants and beneficiaries of 

plaintiffs’ plan. The regulations, therefore, impose absolutely no burden on Plaintiffs’ religious 

exercise, let alone a substantial burden. 

 Respectfully submitted this 15th day of July, 2014, 
 
STUART F. DELERY 

     Assistant Attorney General 
 

DAVID J. HICKTON 
     United States Attorney 
 
     JENNIFER RICKETTS 

Director, Federal Programs Branch 
 
     SHEILA M. LIEBER 
     Deputy Director, Federal Programs Branch 

 
/s/ Bradley P. Humphreys 
BRADLEY P. HUMPHREYS (VA Bar No. 83212) 

     Trial Attorney 
     United States Department of Justice 
     Civil Division, Federal Programs Branch 

20 Massachusetts Avenue N.W., Room 7108 
Washington, D.C. 20530 
Tel: (202) 514-3367   
Fax: (202) 616-8470 
Email: bradley.p.humphreys@usdoj.gov 
 
Counsel for Defendants
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CERTIFICATE OF SERVICE 

 I hereby certify that on July 15, 2014, I electronically filed the foregoing with the Clerk 

of Court using the CM/ECF system, which sent notice of such filing to all parties. 

/s/ Bradley P. Humphreys 
      BRADLEY P. HUMPHREYS 
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