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via U.S. mail and e-mail: OGLevin@gibsondunn.com 
 
Gabrielle Levin, Esq. 
Gibson, Dunn & Crutcher LLP 
200 Park Avenue 
New York, NY  10166-0193 
 

RE:  Freedom of Information Law (FOIL) Request # 140258 
 
Dear Ms. Levin: 

Pursuant to Public Officers Law (“POL”), § 89(5)(b)(3), this constitutes my determination of the 
request of July 29, 2013 to Jason R. Lilien, Charities Bureau Chief, submitted by Orin Snyder of your 
firm on behalf of the American Red Cross (the “Red Cross”), for a continuing exception from FOIL 
disclosure, on the basis of FOIL’s trade secret exemption (POL, §§ 87[2][d] and 89[5]), for the 
documents and covering letter that your client submitted to this office in July 2013. 

In Mr. Snyder’s letter to Jason R. Lilien, Charities Bureau Chief, Office of the Attorney 
General, dated July 29, 2013, he stated that the “information contained in this letter, in the other 
accompanying documents and materials and in any future productions is confidential proprietary 
data of the American Red Cross, which, if disclosed, could cause substantial competitive and 
other injury to the American Red Cross.”  You requested that the OAG not provide the 
documents to third parties without prior notification to you “so that the American Red Cross may 
take steps to preserve its rights to confidentiality under the New York Freedom of Information 
law, N.Y. Pub. Off. Law Section 87(2)(d), and General Business Law Section 352(3).”   

 
By letter dated May 30, 2014, I notified Mr. Snyder of the pending FOIL request for the  

documents and gave the Red Cross the opportunity to provide a written statement explaining 
why all or some of the documents submitted by the Red Cross to the Office of the Attorney 
General should be excepted from disclosure pursuant to POL, § 87(2)(d), because, as set forth in 
§ 87(2)(d) of the Freedom of Information Law, they are “trade secrets or [were] submitted to [the 
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Office of the Attorney General] by a commercial enterprise or derived from information obtained 
from a commercial enterprise and which if disclosed would cause substantial injury to the 
competitive position of the subject enterprise.”  

By letter dated June 13, 2014, you replied to my notification.  Together with your letter, 
you sent me a “pdf” of the documents – 108 pages that include all the documents submitted by 
the American Red Cross to the Office of the Attorney General in July 2103, namely, documents 
from the Red Cross itself and Mr. Snyder’s July 29, 2013 covering letter that accompanied those 
documents.  For convenience, I will refer to those 108 pages as “the documents.”  You were kind 
enough to redact portions of the documents in order clearly to designate those portions of the 
documents that you continue to assert are protected by § 87(2)(d) of the Public Officers Law 
(FOIL’s trade secret exemption), and for which you continue to request an exception from FOIL 
disclosure.1     

I am granting, in part, and denying, in part, your continuing request for an exception from 
FOIL disclosure under FOIL’s trade secret exemption.  In this respect, the Red Cross objects to 
disclosure of the redacted portions of the documents because those portions contain “highly 
proprietary and confidential . . . information relating to the American Red Cross’s operational 
procedures and fundraising methodology” and “internal strategy” (Levin letter, June 14, 2014, p. 
2) and include “detailed information about . . . [the American Red Cross’s] internal and 
proprietary methodology and procedures for fundraising, confidential information about its 
internal operations, and confidential financial information that is not normally made publicly 
available both in regard to its response to Superstorm Sandy and disaster relief in general.”  
Levin letter, June 13, 2014, p. 3.  You assert that, if those portions were disclosed, “the American 
Red Cross would suffer competitive harm because its competitors would be able to mimic the 
American Red Cross’s business model for an increased competitive advantage . . . .”  Levin 
letter, June 13, 2014, p. 2.  

Except for a number of instances, which I set forth below, I find that the redacted 
portions of the documents are exempt from production pursuant to FOIL’s trade secret 
exemption.  These portions describe business strategies, internal operational procedures and 
decisions, and the internal deliberations and decision-making processes that affect fundraising 
and the allocation of donations.  I find that this information is proprietary and constitutes trade 
secrets, and that its disclosure would cause the Red Cross economic injury and put the Red Cross 
at an economic disadvantage.  See Matter of Physicians Comm. For Responsible Medicine v 

1 Your letter of June 13, 2014 secondarily argued that the documents are also protected from disclosure under FOIL’s “law 
enforcement” exemption.  We are proceeding, however, under the process created by POL, §89(5).  Pursuant to POL, §89(5), I 
informed you on May 30, 2014 of the OAG’s intention to determine whether to grant your request for a trade secret exemption under 
POL, §87(2)(d) in order to protect the documents from FOIL disclosure, you responded on June 13, 2014 and I am issuing this 
determination.  POL, § 89(5) is limited to FOIL’s trade secret exemption.  Accordingly, this determination addresses only the trade 
secret exemption and its application to the documents.          
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Hogan, 29 Misc. 3d 1220 (A) (Sup Albany 2010).  

However, I have found several instances where disclosure is warranted.   

• Re the document Bates-numbered FOIL Request #140258_000007:  The material 
redacted should be disclosed as it does not constitute trade secret information.  
Rather, it is merely a general description – categorical, not detailed – of the kind 
of information set forth in three of the documents submitted by the Red Cross, 
namely, Appendices A, B and C.  It describes the nature of the information 
contained in those appendices, but provides no specifics and does not set forth the 
information itself.  Moreover, in a formal report to the public, the Attorney 
General already publicly disclosed a portion of the description of Appendix A that 
you would like redacted. 

• Re the documents Bates-numbered FOIL Request #140258_000009-000013: The 
material redacted should be disclosed; it does not constitute a trade secret.  It is 
not information which, if revealed, would benefit other charities and, thereby, 
economically disadvantage the Red Cross.  

• Re the document Bates-numbered FOIL Request #140258_000014: The first 
sentence of the paragraph redacted should be disclosed; it does not include any 
trade secret information.  A reference to the same “$74.0 million” in donations 
appears elsewhere on the same page and is not the subject of a request for a trade 
secret exception from FOIL disclosure, nor is it a trade secret that donations made 
by check, money order or wire transfer can be restricted by the donor’s expressing 
his/her intent on the memo line of his/her check or in wire transfer instructions.     

• Re the document Bates-numbered FOIL Request #140258_000015: The 
paragraph redacted should be disclosed.  The Red Cross has not sufficiently 
explained its claim that this information or the conclusion set forth in the final 
sentence of the redacted paragraph constitutes a trade secret.  Without more, I 
cannot and do not find that disclosure of this information would benefit other 
charities and, thereby, economically disadvantage the Red Cross.  

• Re the document Bates-numbered FOIL Request #140258_000018: The material 
redacted should be disclosed.  The dollar amount in the first sentence of the 
paragraph redacted is public information.  The remainder of the material redacted 
is merely a restatement of a request made of the Red Cross by the Office of the 
Attorney General, which is not entitled to an exception from FOIL disclosure 
under POL, § 87(2)(d).   

• Re the documents Bates-numbered FOIL Request #140258_000019-000020:  The 
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material redacted should be disclosed.  The Red Cross has not sufficiently 
explained its claim that disclosure of the redacted material would cause it 
economic injury and, without more, I have no basis on which to make such a 
finding.    

• Re the documents Bates-numbered FOIL Request #140258_000030-000031: For 
convenience and as a part of this determination, I have attached a copy of these 
pages on which I have removed the redactions from the material that should be 
disclosed, and I have left intact the redactions of the material that constitutes trade 
secret information.  The material I have “unredacted” is not entitled to the 
exception from FOIL disclosure that you seek under POL, § 87(2)(d), because it 
is publicly available.       

• Re the document Bates-numbered FOIL Request #140258_000039: The two-line 
title at the top of this page (the line that identifies the “American Red Cross” and 
the line directly below it) should be disclosed.  I find that the Red Cross has not 
demonstrated why this two line title is entitled to trade secret protection; without 
more, I cannot find that disclosure of this two line title will cause the Red Cross 
any economic injury.    

• Re the document Bates-numbered FOIL Request #140258_000079: The final 
paragraph of this page should be disclosed.  The Red Cross’s willingness to meet 
with the OAG to provide additional information and to answer the OAG’s 
questions is certainly not a trade secret. 

• Re the document Bates-numbered FOIL Request #140258_000107: The redacted 
material is merely a general description – categorical, not detailed – of the kind of 
information set forth in Appendix F.  It describes the nature of the information 
contained in that appendix, but provides no specifics and does not set forth the 
information itself.  Accordingly, the redacted sentence does not constitute a trade 
secret and should be disclosed. 

 For the reasons stated above, the Red Cross’s request for a continuing exception to FOIL 
disclosure based on §87(2)(d) of the Freedom of Information Law is granted in part and terminated in 
part.  The Red Cross and the requestor have the right to appeal this decision.  If the Red Cross elects to 
file such an appeal, it must do so within seven business days of its receipt of this letter.  POL § 
89(5)(c)(1).  If the Requestor elects to appeal, he must do so within thirty days of his receipt of this 
letter.  POL § 89(4)(a).  Any written appeal must be submitted to Kathryn Sheingold, Records Appeals 
Officer, Office of the Attorney General, The Capitol, Albany, New York, 12224. 
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 Production of these 108 pages may proceed fifteen days after final resolution of the Red Cross’s 
entitlement to the exception it requested pursuant to POL, § 89(5)(a)(a) has been finally determined.  
POL, § 89(5)(3). 

Very truly yours, 

 
 
 
Bruce D. Feldman 
Assistant Attorney General 

 
 
Enclosure 
 
c:   Justin Elliott (requestor) (w/out enclosure) 
 Committee on Open Government (w/out enclosure) 
 


